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4 COMMITTER ACT, 
am 1919—(9 &.10 Geo. V, Cuar, 101). See Govern 
‘ MENT OF IND1A ACT. 


s : hg y . ^ 
* Administration sult, nature of— Doctrine of lis 
< pendens, whether applicable—Sutt to set aside sale 


2 INDIAN-CASES, 


& 4 WILLIAM IV, CHAP. 41).« See JUDICIAL - 


by administrator—Limitation—Limitation Act (IX - 


of 1908), Sch. I, Art. 91, applicability of—Probate 

‘and Administration Act (V of .1881, s. 90— 

Succession Act (X XXIX of 1922), s. 807— Transfer 

of Property Act (1V of 1882), 8. 52. 

A suit in which one of two co-heirs sues the other 
heir who is administrator of the estate for his share 
of the estate and asks for the profits of the estate, in 
which a prelimimery decree was given declaring that 
the plaintiff was entitled to a half share of the estate 
and directing that the usual accounts.and enquiries 
be taken and made, in which a Oommissioner was 
appointed to take those accounts and enquiries, and 


in which a final. decree was given for the half share - 


in the estate as found by the Commissioner is in fact 
an administration suit, whether or not it is such a 
. suit in form, and the doctrine of lis pendéns does not 
. apply to such a euij - ; 

“A suif under s. 99 of the old Probate and Ad- 
ministration Act corresponding to s. 307 ofthe new 
Succession Act, by a person interested, to avoid a sale 
by an administrator is governed by Art.91 of Sch. | 


“1927 
Adverse possession—eoneld. 


` e 
cient upon which to fpund any claim to.a river 
bed or to the churs and pal bawati landsin a rifer 
ou the ground of adverse possessén. 
Adverse posséssion of fishery rights in a public 


‘navigable river may be established if exclusive 


cts 
''of possessiog are shown for the statutory pation c 


. DEBENDRÅ LALL KHAN V SECRETARY OF BTATE FOR ÍNDIA; 
310. W. N. 473; A. 1. R. 1927 Cal 403; 46 O. L. J, m 
> 1 


T ^3 1499. 

Saunjidar recorded in? revenue papers as such 

—Onus of proving adverse possession. : 
Where a person who is shown in Revenue Records 
as a saunjidar, sets up the plea of adverse possession, 
it is incumbent on him to prove affirmatively that 
his possession became adverse. L ALI MUHAMMAD 
v. Barkat Ali, A. I. R. 1927 Lah. 619 475 


Agra Pre-emption Act (Xlof 1922), se 2— 

`> Registration Act (XVI of 1908), s. 47—Sale-deed, 
‘execution of, before commencement of  Áct— 
Registration subsequent to Act—Pate of sale. 


Where a sale-deed was executed before, but was 
registered subsequent to, the coming into operation 
of the Agra Pre-emption Act,€&he sale must be held ` 
to have been effected before the commencement of 
the Act within the meaning of s. 2 of the Act. A 
MOHAMMAD BASHIR Kgas*v, KULSUMaBIRI, A. I. R. 1057 
All. 545; 25 A. L. J. 742 . 308 
———— ss. 4 (9), 13, 20— Rival pre-emptors of 

equal right—One pre-emptor obtaining decree first— 

Rights of-others, how far affected— Right of pre- 

emption, nature of. p 

When two or more persons’ claiming pré-emptiow: 
are equally entitled, the property hasto be divided - 


. equally between them under the provisions of 8.13 


of the Limitation Actapd must be. instituted «within . 


three years from the time when the facts entitling the 


plaintiff to avoid it become known to him. RMa. 


Kin v. Ma Bwin, 5 R. 266; A. I. R. 1927 pure x 





"whether can be impleaded as party—Separate suit, 


whether necessary. a 
Where a persqg claiming to be the sole heir of a 


- deceased person applies toebe made a party toa suit | 


for the administration ofthe estate of the latter, he 
may be so impleaded and the validity of his claim 
‘may be%nquired into in such suit. He should not bg 
cofipelled to file a separate suit when the dispute 
' about his status ĉan very well be decided in the 
administration suit itself R Mauna TIN v. Maune Po 
Hroo, 5 R. 169; A. I. R. 1927 Rang. 192 . , 22 


. 
: Plaintiff having ‘no-interest in property Suit, 





competency Of. >- Nus 
t i interest cannét mainjain an 


riy haying 2 
Net cp Suit, and it is necessary for the plaint- 
if to show that he has suificidut interest in the estat 

` to enable him to maintain a suit against the executors, 
A JoaENDRA NARAIN SINHA v. KALI Kinkag BINHA, 6 


Pat. 31g; A. L R, 1027 Put. 251, . 459 


# Tq. DLE 
ossession—Fishery rigita, 

AST ot fishery leases which areacted pon 
pad th yaceip? of jalkan renis, ctc, are mot suf- 


d Pe Y . 
Parties-SPersón. claiming estate as sole heir, 


of the Agra Pre-empiion Act, even though one of 
them comes to the Court first and obtains a decree, 


" provided allthe pre-emptors come within the period: _ 


of limitation." Section 20 of the Act is'hot applicable 
to such cases. 3 ; 
- Theright of preemption isnota& right of trars- 
fer but a right of substitution. A KUNDAN Lar v. 


Amar SINGH, A. I. R.1927 All. 664; 25 A LJ. 739. - 
: å 4 123 


= S, 19—Pre-emption—Acquisition of ehfre in 
«nahal by vendee pending suit, effect of-eDecree for 
*preeemption, uheth@r can be passed, 

A suit for preemption cannot be decreed where, 
beforé the passing o£ the Mecree in tke suit, the 
verfiee acquires a share in the mapal*in which the 
. property sought to be pre-empted is sithated. A Raw 
KÊELAWAN v. Banke BIHARI, 49 A. £68; A. I R. 1927 
All, 517; 254 L. 9.147 $ 367 
ss, 19, 20—Suit for pf-emption— Vendee 

becoming co-sharer subsequent to* institution of suit 

—Suit, whether lialle to be dismissed— Costs. 

The pl$intiff in a *pre-enfpticn suit myst have a 
&ibsisting right to be substituted in the place 
of the vendee not only at the time of the institutjcn « 
of tbe suit lut nlsd'at thetime of tie decree., 

The &cqvisition ofa share in tle village ty tle 
defendant-vendee im '&  co-sbererjs sujt for ‘prea 
emption, after the institutjpn of the suit" buf béfore a 
decros for pre-emption is passed defeats the plaints - 
ifs claim for pre-emption. E 
* Where a suit for pre-emption Mila in consequence 
ofthe pequisition of a share in the village by the 





Vol. 1083p, 


. Agra Pre-emption Act—concldg = 8 - e 
2 eld 


vartdee subsequent to the institationeof the suit, it is- 
just to award theeplaintiff costs of the Court of first 
instance. A Nansewau Dasv. SHaKAMBARI Das, A. I. 
R. 1927 All. 637 5 - 376 


———- S, 20. See Aara Pnk-EMPTIONÜ Aer, 1922, 
ss. 449), 13, 20 * fa? * 123 


Agra Tenancy Act (H of 1901), ss. 20, 22— 

. Bequest of permanenPlease, validity of —' Transfer- 

"Gble' and ‘transfer’ whether include. bequest— 
Succession totenancy—Statutory provisions, whether 
can be modified’ by Wall—Permanent lessee, whether ` 
non-occupancy tenant. ` : 


. Holdersof permanent leases are, non-occupancy 
tenants, Even if they are treated as thekadars they 
"wouldestill be non-o¢cupancy tenants. i 

The words ‘transferable’ and- ‘transfer’ in s., 20 of ~ 
the Agra Tenancy Act refer to transfers inter, vivos 
and not to hequestseand so faras this section is con- 
Garned there is no prohibition against a bequest of : 
tenancy rights. Buts.. 22 of the Agra Tenancy Act 
overrides the personal law ofthe tenant and confines 
the order of succession t5 that. laid down by it, and 
coasaquantly a teaancy, if it has not been transferred 


in the way laid down by 8.9/6 (2 cannot be bequeathed, 
-A Deo NARAIN- SINGH v. JAGAT NARAIN SINGH, A, I. R. 
1927 All. 662 - 27 237 


“m 8,95-—U. P. Land Revenue Act (III. of 
1961), ss. .82, 42, 44--Occupanéy tenancy—Suit for 
declaration of invalidity of adoption by tenant— 
Real object to establish occtipanéy right--Main- 

, etainability of civié suit-—Decision of Revenue Court 

' ‘declaring non-oceupancy right, finality of. 

A suit for a' declaration that the: defendant is not 

‘the adopted son ofan occupancy tenant is not main- 

tainable in a Civil Court, if thé real object of the. 

pee is to prevent the defendant from establishing 
iscldim to sweceed to the occupancy holding. The 


' proper course of the plaintiff under such circum- 


purpose of performing worshi 


_and transfer the , 


stances is to bringa suit for declaration in a Revenue. 


„Court under 8995. of the Agra Tenancy Act. 


The decision of a Revenue Court in miscellaneous 
proceedings under 8.42 of the U. P. Land Revenue 
Act thgt a person is a non-occupancy t8ngnt is binding 


-on the parties and cannot be challenged in a Civil `. 


t ES t ^N SIN g : " s 
ue ee e a a e me Binon, ya - sumption is. nonethe-lesg applicable- because the 


R. 8 A.-211 Rev.; 25 A. L. J. 799- ° . 


——— 88.150, 154—Jtünd held on religious service 
—Zemindar's right of resumption—' Specific servie, 
what constitutes. . 
A certain’ mahal was held by a Gosain for the 

‘on condition that 
e could retain pogsession so long as he performed 

worship byt in case of -his failing to perform the 

service, the zemindar would be entitled to resume 
rant to another pujart:  --~ 
Held, that the [and ws held’ for ths pu&pose of 

a specific service and was not a charitable grant, 

andewas, Consequently, resümable by the zemindar 

when the. service was no lofger r&quirad. . 
Lapds held’ on religious service are not gutside 

the ambit pf 8,154 ofthe Agra Tenancy Act. A SUKH- 

RAMPURI V. MUHAMMAD Asnrag L. R. 8. 4.107 Rey: 

Er : 424 

———— $8, 189, 180:- Co-sharen meaning of-—Plot, 
propriefor; whether co-sharer--Wajib-ul-àrz,. con 
stryction.of-—Wajiheul-arz providing or payment . 


oS Gitta INDEX. 


.UEGLLANQL, 8.8 


H R e. 4 
Agra Tenancy Act--1901;-contd. . |l |. 


` of revenue by proprietors of khalsa land— Liabilsty 
- of plot proprietérs to Tefund their share of revenue. 
The terme ‘co-sharer” as used in s. 159 and the 


following sections of fhe Agra Tenancy Act includcas 


2 plot proprietor, 4. e, holder:of specific plots which 
are assessed to revenue. e * 

A wajib-ul-erz ran as follows *—" Whatever revenue 
has been fixed on the part of the Government qn 
hagiyat mutafarriga (that is separate plots of land) the 
liability for its payment shall lie on. the proprietors 
of the khalsa land's: ; f 

Held, that the wajib-ul-arz did nét.absolvg the. 
plot proprietofs from the liability of ‘payiffg revenue 
and of réfunding to the owners of khalsa land the 
amount of revenue paid by them on behalf of the 
plot proprietors. -A BHURE v. HABIBUR-RAHMAN Kuan, 
L. R. 8 A. 216 Rev; A. I. R. 1927 All. 641 305 


— S, 164—Lambardar—Suit against heirs for 
profüs—Negligence or misconduct. of deceased— 
Heirs how far liable—Assete, liability of —' Defend- 
ant’, significance of. ` 


. Although the heirs, or, successors-in-title of A 
lambardar cannot be held personally liable for negli- 
gence or. misconduct of the deceased lambardar, yet 
his negligence or misconduct does not die with him 
and can.be, proved for the purpose qj fixing, liability 
on his estate in their hands. AM 

The words ‘plaintiff. and 'defendant' in sub-s. (2) of 
8. 164 of the Agra Tenancy Act are merely synonymous 
for ‘co-sharer' and. ‘lambardar’ referred to in sub-s. (1) 
just as they are used in s, 165, and do not indicate 
that the estate of a- deceased, lambardar is not liable 


- for his negligence or misconduct. A HAIDARI BEGUM 


v. THAKUR LaxsuMt NABAINJI Mawaras, L R. 8 A. 172 
Rev.; A. I. R. 1027 All. 636; 25 A. L. J.825 . 77 
f —8$. 164, 201 (3)—Recorded propřietor—Suit 
for profits—Conclusive presumption of right to sue 
—Presumption, whether inapplicable where parties 
‘are members of joint Hindu family. 
Under s. 201, sub-el. (3) of the old Agra T enandy 





Act if a person is recorded. as having the pro- `` 


prietary right entitling him to institute a suit undér 
the provision of Chap XI of the Act, there isan 
irrebuttable and conclusive presumption that he hag 
a right to’ institute a suit for profits and this prb- 


parties to thé suit are members of a joint Hindu 
family and the defendant iw the karfa ofthe family, 
A GIRDHARI LaL v. GOBIND Raz, L. R. 8 A.108 Rev; 
:25 A. L. J.-706 ` : 346 





to recover rent, whether question of prüprietaty 
tille— Second appeal to District Judge, whether lies, 
A mortgaged certain property to B and took it 


“back on: lease. He then made a second mortgage. to 


C. Csyed to redeem B and obtained formal pos- 
session in’ execution of his decree. B sued A for 
arrears gf rent. * A contended that B was not entitled, 
to rent after the daée on which formal possessiqn waa 
deliveed toC: - ii 

eld, thatthe question whether Bor C was entitled 


.to recover yent from A wasa question of propriatary 


title andean appeal to the District Judge from an 

appellate oxder of the Collector*was competent Under 

B. 180 of the Agra Tenancy Act, A Gyrwar Later 
A, 292 Rev; Av I, Ry 1921 All. gr 


* 


8.180—Suit for rent—Dispute as *to right ' 


4M 


5 U è 
" ih $ " ° e. j P" 
916 INDIAN CASES, ° . [1827 
"Agra Tenancy Act-1901— concld, e Appeal—concld. , 


veni—Bar by Statute—Pailuré to raise plea in application. S CHAGAN Lai AirpAsQv. TEjUMAL 460 
previous swit—Res judicata. e i j e 
e Where a-co-skarer sues for theewhole rent from Approver. 
the tenant, otherwise than as agent appointed hy See Cr. P, C., 1898, 298 845, 
e ° all fhe co-sharers, his suit fails under s. 194 of the See Evipweou Act, 1872, s. 114 49 


—— — $.194— Suit by co-sharer—Suit for whole 


‘Agra Tenancy Act. * e. 
e Where the law forbids a certain thing being done 
in a suit, no amount of failure by a defendant in 
revious suits to plead the positive bar created by 
egislature will prevent its being,taken up in a sub- 
sequent suit. “A MANOHAR Lar v. BALDEO SINGH, 25 A. 
L. J. 082; ** R. 8 A. 225 Rev; A, 1 R. $927 ALL 505 





. 
appeal, when an sppéal does not lie, asa revision 


—— —— Perjury—Sanctiun to peosecute, See Cr 
F. O., 1898, s. 339 (3) 10 


Arbitration. See MINORS 6? 373 
Award—Appeal to Appeal Committee of 
Calcutta Baled Jute Association—Functions of 
Committee—Duty to take evidence—T'aking addition- 
al evidence without hearing parties —M isconduct— 





> > 379 ; ; 
q ee i Heversdl of award by Commiitee—Appellate award 
- s. 164 8. 201 (3). Sce Agra Texaxcr Act, Sas set aside by Civil Court—Power of Civil Court, to 


Agra Tenancy Act (Ill of 1926), ss. 44, 232, 
273-—Swit relating to agricultural holding— 
Plaintiff alleging that defendant is trespasser— 

Defendant setting up  tenancy—d urisdiclion of 
Uivil Court—Procedure—Duty of Civil Court to 
remit issue to Revenue Court. : 
The original as well as the appellate jurisdiction 
öf the Revenue Court totry a suit under s. 44 of the 

Agra Tenancy Act, 111 of 1926, is subject to the pro- 

visions of s. 273 of the Act. x 
A suit relating to an agricultural holding in which 

the plaintiff does not admit that the defendant is his 

tengnt, but the defendant pleads that he is the 
plaintiffs tenant, falls within the purview of s. 273 of 
the Act andis cognisable by & Civil Court. Where 
the Gourt in such a suit is satisfied that the property 
is an agricultural holding it must frame an issue on 
the defendant's, plea of tenancy and submit the- 





Suit valued below Re, 5,000—A'alue ascer- 
tained above Rs. 5,000—Appeal to High Court. Sée 
- gSUIT FOR LAND AND MESNE Provité s 63 


.táÁ *reatgd as revision— PPactice and. procedure... 
liia open to a Courtto treat a memorandum of 





e filed in, Court. 


decide dispute. 

The functions of the Appeal Committee eof the 
Calcutta Baled Jute Association are not such as to 
entitle them to restrict themselves to the materials 
recorded before theumpire from. whose award an 
appeal is preferred to the Committee. 

Where the Committee take additional evidence 
without affording an opportunity*to the parties to 
be present at the hearing and to give rebutting 
evidence, they are guilty of misconduct. e 

An aggrieved persons whe has, without-his evidence 
being taken, had an award in his favour reverred Fy 
the Appeal Committee is not bqund to show the 
exact reasons which motived the tribunal to reverse 
the award, and a Court of Law willnot support the 
award ofthe Committee by guessing as to whether 
or notthe misconduct may have been in the end 
entirely innocuous. 

When an award las been teversed under such 


*  record.tothe appropriate Revenue Qourt for deci- ciroumstances-by the Committee and the Collrt sets 
sion of that issue only and ultimately decide the aside the award of the Committee, it will not be 
suit accepting thè finding of the Revenue Court on proper to send the award back to the same Committee 
the issue so referred. The jurisdiction of the Civil for reconsideration, or to hold the parties bound by 
Court toentertain such a suit isnot barred under the award which was appealed againgt, as this award 
Bs. 44 and 230 of the Act. A MonaMMAD MUSLIM V. was neyer intended by the parties to be absolutely 
MAD) tie A.L. J, 515; A. I. R. 1927. Alb TE 2 final, but ME pater pa a: large a the Court of 

»8 A, 250-Rev ‘law is entitled to deal with it on the award being 
Agrioulturist—Exemption of house from attachment, Set aside. G SURAJMULL ASKARAN P, CHANDMULL 
e Co-operative OREDIT SocieTIES ACT, 1912, ss, 42, . MOOLCHAND, 31 W. N. 686; A. L B. 1927 Cal, T5 4 

e . * 131 . . : 
Agriculturists Loans Act (XII of 1884), s, 5— — Arbitratioh Act (IX of 1899), s. 11—Arburation 
Warrant signed by Tahsildar- Authority of 2 M nof an AAN Ag apana eng n 
Collector. * ] cision of wmpife-- Award p vittee, whethe 
A amah ffder s. 5, Agriculturists’ Loans Act, can be filed—Rules of Calcutta Baled Jute 
1884, for the attachment of the property of the de- , Association, id bitrati i 

faulters under the Act signed by the Tahsildar or “Where the parties to an arbitrajion, clause con» 
issuede under his order is not contrary to law ig he femplate, in the first instance that the dispute be» 
gas behind him the authority of the Colleotor.' O tween them Should be arbitrated upon by two 
Jawan Husain v FlMPEROR, 1 Luck. Cas. 159; 28 Cr. L, aybitrators, und in the event of their failing to agree 
J, 673: A, I. R. 1927 Qudh 296; 8 A. L Cr. R. 321-401 orto make anawatd within the time limited there» 
k ^ : for, by the umpire appointed asesuch by the arbitra- 
Amendment—Declaratory suit—Relief «for posses- tors, and that, in the event of the dispute between 
` sion, See Sermo R&urer Act, 1877, 8 42. 29 the paties still subsisting even after tis date of the 
z- al umpirfs award or ofthe parties not having agrecd 
eppest ay ealable decree when hecomes et ee * to trent ag wore s 88 UM parting 
ae mA. E hould be at liberty toego before a special Comrffittee, 
ao Aprellate decree, &ffoct of. See O. P. €., 1208, the latter being regarded ás a fresh set of'arbitrators 

* Q. XLV, R 1 . 25 agree upon by the parties though called an «appel. 


late authority, thereis nothing in thee sceme of ihe 
Arbifration Act which? prevents an award of the 
Comfhittee made under such circumstances being 
HEERALAL eAGARWALLA &- Co. vw, 
Joakim NAHAPIRT & Co, Lr», 81 O, W, N, 430; A. LR 
1927 Cal 64% — . $48 


S * wc n . a: b 4 
Vol. 108], . GEN! RAL IND 8, 914 - 
. A i * ° 
Arms Act (X1 of 1878), $5. 19. (f), 20--Camrying , Bengal Court oT Wards Aat-ooncld. , .. 
amall arm in pocket or dab—Offance. M 


ifs person earrieson his person’ a small weapon 
such as a pistol, a dagger or a blade*of a chhavi, he 


“naturally puts it*in his pocket or dab and if with: | 
pocket or dab he is in his house. 


that weapon in h 
oris his village or in a bazar,or in a Court com- 
“pound, if cannot be inferred in the absencg of any 
indication to the gontrary that he was so carrying 
the weapon with the intention specified in s. 20 of the 
Arms Act. L Gguram MouauaaD v. Jimesror, 23 Or. 
L.J.671; A.I. R 192Pbah. 561 


ss. 20, 25 —Accused found in possession 

of unlicensed arms—Non compliance with s. 86, 

whether exempts accuséd from liability. 

The want of compliance with the provisions of s. 25 
of the Arms Act cannot save a person from the con- 
Bequeness ~of unlicensed arms being found iu his 
possesglon. ASuram Lay v. WMPEROR, L. R. 8 A. 92 
Or.; 28 Or. L, J. 652; 8 A.I. Or. R. 7; A. I. R. 1927 
All. 518 - 108 


Assignmsnt of fgortgage—Suit by  assignee— 
Amount paid by mortgagor to assignor before 
assignment, whether canbe recovered by assignee 
from assignor. ° ‘s , 
A deed of assignment of a mortgage contained a 

Biipulatidn that if any sum was subsequently found 

to have been paid to the $sSignor by ihe mortgagor 

over and above the*amount entered on the back of 
the mortgage-bondy the assignor would return such 
amount to the assignee. Ina suit by the assignee against 
the mortgagor and the assignor for recovery of the 
mortgage amount, it was discovered that a certain sum, 
not entered on the baak of the-mortgage-bond, had been 
paid by the mortgagor to the assignor before the 
a*signment : E 





Held, that the assignee was in equity and justice , 


entitled to recover the amount from the assignor. GO 
GOPAL CHANDRA Saga v. ARDUR RAHIM Biswas, 31 C, W 


N.550; 54 O. 328; A. I R. 1937 Oa]. 402 538 
Attachment, Absence of, whether vitiates sale. See 
O. P. O., 1998, O. XXI, n 99 698 


Attempt, what a»astitutes. 
as. 376, 51] * ; 
, what constitutes. See PENAL Cops, 1660. a. 
5 : 408 
Award —Order filing award—Appeal-- Court-fee. See 
' Court Fars Aor, 187J, Sca. IT, Apa, 11 318 


Benami—£. ogus gale— Burden ofeproof. 





e 
Where a vendor" istelated to the vendee and the 


vendor retains possession? of the, property after the 
sle, the burden is on the vendee to prove that the sale 
is genuine. N MOnan Sixes v Pung, A L R. 1927 
Nag. 327 ° 812 


Lease of dand to coneubine—Cultivation &y 
owner—Jamahand@ entries in lessee’s name—Lease, 
whether bogus—[*esumption. 

Where property has been leased by a person to his 
permanent cpncubins whoelives ewith hem, ynder a 
registered deed and the jamabandis are in the name 
of the coneubine, the mere fact that the owner con- 
finués to cultivate the land dees nov raise any infez- 
ence that “the lease is nota genuine ons. The pre- 
sumption, on the other hand, js that the owner 
enltivates fhe I&nd on her behalf N Laru Damar v. 
Supant Bar Ta * 143 


Bengal Court of Wards Act (fX of 1879), 53. (3), 
6 (e) 51— Contract 
, personat liability, proper frame of —Ward, whether 


207. 


See Penau Copa, 1800, 
199- 


by ward* Suit tos enforce ° 


. * à * 
should be sued peraonally—Suit against managergs 
gene by ward~Patna Ligh Court Rules, Chap, 

17.3. 


A suit in respect ofa contract made by a ward undere 
the Court of Wards whichjs enforceable againéj him 
personally and not against the e8tate, can be 
instituted against the ward as” represented by tha 
mahager under the Court of Wards in accordanes 
with the provisions ofs. 51 ofthe Aot : 

Quore.— Whether in a suit so framed the ward is 
entitled to appeal, in view of the provisions ofr.5 of 
Chap VI of the Patna Hizh Court Vae. Pat 
Brasasonoge Den v. DBuanas. Sane, 6 Pat. 343. 7717 


Banga! Municipal Act (111 of 1884), ss. 15, 45— 
Sut to set aside election —Rate-payer s right to sue— 
Specific Retief Act (I of 1877), s. 42——Irregularities 
and breach of rules, effect of— Postponement of date 
of election—Iresh compliance with formalities, whe- 
ther necessary—Appointment of fresh Polling 
Officers, validity of—Publication of final register 
before period fixed for appeal—Omission to serva 
notice of meeting on Commissioner who is abroad— 
Chairman's power to delegate powers under rules— 
Breach of secrecy—Election, when to be set aside— 
Election rules, interpretation of. d 


A mere rate-püyer, who is not a voter, is not entitle 
ed to challenge the validity of a Municipal election, 

The power to fix a date for election must be taken 
to include the power to postpone any date so fixed: 

Where an election is postponed merely for tha 
purpose of allowing the necessary interval required 
by the rules between the date of the final publication 
of the register and the date of election, thereis no 
necessity for fresh compliance with rr.4to 11 of thé 
Electoral Rules. 5 d : 

The appointment of fresh PollingeOfficers and fixing 
a new date and place for polling consequent on a post- 
ponement of the daieofolection does not involve tha 
reconsidering of a subject once disposed of within 
the meaning of r. 32 of the Meeting Rules. 

An election cannot be set aside merely on tha 
ground that there was not an interval of the pre- 
scribed days between the rejection of applicationg 
under r. Gor J and the date of publication of the 
revised register in the absence ofeevidance to show that 
any such application was wrongly rejected or that the 
omission tocomply with the rule has affected the 
result of the election. es 

The fact that notice of g meetings for. fixing the 
date and place of polling was not served in accordance 
with r. 5 of the Meeting Rules on one of the Commis- 
sioners, who happened to bein England at the time 
istt u ground for setting aside an election whe 
there is nothing to show that the ‘beeach of fhe rule 
materially affected the election, 


Under s.45 ofthe Bengal Municipal Acta Chair- 
man has power to delogate hise powers not only under 
the Act but under the rules as well inasmuch as the 
rules form an integral partf the Act. : 

|t may not be possible in dealing with illiterate 
voters jo prevent tome brea-hes of the secrecy of 
vobing on the part of the Polling Officers and an elec- 
tion could not be set aside upon such à ground, 

There i31% objection to a Vice-Chairman appoint- 
ing himsélf as one of theg'oling O.Scera. .- e». 

Rules relating to tlections must be inte*preted with 
common sense. * e 


Per Mukerji, 


J ~The -publication «of a revised 


—— — 


+ 


" 


tig °° 2 


» Bengal Municlpal Act—conélds . 
e 


. é n 
-register of voters before"the period fixed by the rules 


fos preferring an appeal from orders rejecting appli- 
cations under rr. 6 and 7 is a* serious irregularity. 


The rights which successful candidates have ac- 


“quired in elections cannot be interffred with unless - 


' Intended to take part in the elections, 


” W. N. 926; A. 


' because 


i ably clear that the irregularities com-. 
Laras A a directly or indirectly to the 
acquisition of © those ane ie thar they really 

the prejudice o e raie-payers who 

operated to prej Y [e 
iN BAsAK v. CHAIRMAN Dacoa MUNIGIPALITY, 31 C. 
WN L R.1927 Cal 704 + 890 


* 
' W. P. and Assam CivileCourts Act 
Bengal Ww! s, 21, See Suits VALUATION 2 


1887, s. 8 


al State -Prisoners Regulation (IIl of 
ah Pensions Act (XXIII of 1871), ss. 8, 11— 
Transfer of Property Act (IV of 1882), s. 6 (d) (9) 
—Deposition of Ruler by Government of India— 


Internment under Regulation III o 1818 and 
grant of pension—-Pension provided by Native 
State—Allowances, whether constitute political 


' pension under Pensions Act—Liability to be" 
attached in execution—Agreement by ex-Maharaja 
éntitling third person to draw portion of pension 
in discharge, of debt, specific performance of, 
whether can be decreed. 


rder to constitute a payment of political pen- 
ibn it is not necessary that it should be paid by ihe 
Government out of its own funds. : . 
A pension payable to a political prisoner by the 
British Government under a statutory obligation to 
maintain that person does not cease to be a political 


i " 


pension within the meaning of the Pensions Act , 
the Govgrnment under some arrangement .. 
. getsa Foreign State to remit the sum to the Govern- . 


ment Treasury for payment. i : 


A Maharajah was deposed by the Government of 
Jndia who acting under the powers c inferred by 
the Bengal State Pri8oners -Regulation, IIT of 1818, 


‘directed that he should be confined as a State pri- 


d fixed an allowancefor his maintenance as 
vegnived by the Regulation. The funds for the pllow- 
ance were, howdver, provided by the Durbar of the ex- 
Maharaja's State : 


Held, (1) that the allowances drawn by the ex- 


` Maharajah were politital pensions within the mean- 


ing « the BenPAl State Brisoners Regulation, II of 
1818, [etia that the funds were provided 
by a Foreign State ; . 

. 


| the allowances constituted a political ptn- 
EN. i the Pensions Act XXIII of 1871 and under 
B. 11 of the Act were exempt from seiZure or attach- 
ment by process of Court in British India ; 

(3) that s. 6, cls. (d) and (g) of-the Transfer .of 
Property Act prevente ihe assignment or transfer of 
such a pension; 


' 


(4) that the Gourt could not grant speeific per- ° 


formånce of an agreement enabliñg a third person to 


draw such political pension and appropriate he ' 


whele or any portionof it towards the paynfentOfa 

debt due to such person. M SarRAJI lONGEROHAND 

v."Manpo Sen, 29 L. We 640; 52 M. b. J. 622; 

(4927) M. W. N. 314; 38 M, L, Tp 299; Ae I. 

Mad. 604pi0. M. 711 e P 
a . e. . 


R. 1927 


INDIAN OASES |... 
Bengal Tenanoy Act (VIII of 1885), 8, 9—Civil . 


* 339 o 


? [19:7 


Procedure Code (Act V of 1908), O. 1X, vr. 8, 9— 

Suit for  enha:fcement 

defauli—Fresh suite for enhancement, maintagn- 

ability of. M i 

The dismissal of a suit for enhancement of rent 
ofa tenure under O. IX, r. 8 of thé Civil Procedure 
Code does not debar ethe plaintiff from maintaining’ 
afresh guitfor enhancement of rent ofthe same 
tenure. . . ° 

Such a suit is not barred under O. IK, r. 9, Civil 
Procedure Code, inasmuch as the cause of action in 
the second suit is not the same as that inthe pre- 
vious suit, nor is it barred under s. 9 of the Bengal 
Tenancy Act as the section applies only where there 
has been an enhancement either by Court or by con- 
tract. PatGopan Lat Ray Banapur v. Tas MUHAM- 
MAD, A, I. R. 1927 Pat. 375 615; 


- s. 15, Chap. XIV—Suit for venf-Omission 
to implead all heirs of tenant—Decree, whether 
vent-decree—Proceedings; under Chap, XIV-— 
Omission of judgment-debtor to object—Objection 
at subsequent stage—Estoppel. ,* . 


Although no notice of guccéssion to a tenure is 
given to the landlord under s. 15 of the Bengal 
Tenancy Act, a decree in a rent suit against some only 
of the heirs of the tenant cannot be regarded as-& 
rent-decree. n ` 

The omission of a julgufnt-deptor against whom 
a decree purporting to be a rent-decree has been 
passed, to object to execution froceedings under 
Ohap. XIV of the Bengal Tenancy Acton the ground 
that the procedure under the Chapter cannot be availed 


‘of by the decree-holder as the decree is nota rente e 


deoree, precludes him from doing soat a subsequent 
stage. C AMBIKA- CHARAN Rey v. Har Kisnorn 
OBAKRAYARTI, A, I. R..3927 Cal.825 ` . 707 


88.19, 45—Amendment Act (I of 1907); 
whether retrospective—Rights’ acquired by non- 


- A-tenant who takes a lease of Jand for horticultural 
purposes isa raiyat under the Bengal Tenancy’ Act. 
~ Bengal Act I of 1907 amending the Bengal Tenancy - 
Act did not extinguish the rights whith non- 
occupancy ryois had acquired before the Act, 

On the 9th of September, 1904, the defendant was 
granted alegse"for three years of a piece of Jand in 
Entally which was at that time outside the limits of 
“he town of Calcutta. By Act? of 19078 which came 


sinte force on th 22nd May, 1907, the town of 


Calcutta was extended sogs to include the land in^ 
dispute which cormsequently became excluded from 

ile operation of the Bengal Tenamcy Act. In a suit 

for eviction of the defendant : 

Held, that the defendant had acquired the right 
npt to be' evicted except under sthe provisions of 
g. 45 ofthe Bengal "Tenancy Actand on six months’ 
notice and that thisright was mot extinguished by 
Actlof1907. C Sura KALI KUMAR V. HUNI Lay 
Oxatransnz,31 O. We N. 1007; A. I. R. 1937 Cal. 748 

: f 674 


$. 49. See BENGAL TENANOY Aor, 1885, co. 
> å 


———— 8. 
* 102, 103-B 71 


——*_ 8s, 102, 408-B—Incidents based pit local * 


e ek presumption, whether applicable 
—Hevenue Officer, duty of—S, 49, notice under, 
form of. E 


Although a Revenue Officer may be travelling out of 


of reni—Dismissal for - 


- occupancy raiyats before Act, whether ewtinguished. ~ 


Wal, 108] — 7.007 
* Bengal Tenanoy Act-—contd, » 


. i M as id * * E ‘ f 
* "hif sphere when lie records as a special incident of 
evefy tenancy in thet village a lacal custom by ` 


which special renfissions may be made at times, the 
analogy cannot b® extended to support a general 
rule&hat no incident of tenancy can be properly 
*recorded under s, 102 (A) of the Bengal Tgnancy Act, 
if the right or the liability recorded is based" on the 
existende of a-local custom. - 
When occupancy rights may bs obtained by 
tenant asaresult of 1@al usage or’ by other means, 
the Revenue Officer, whose duty it is to frame the 
Record of Rights must record as an incident of the 
tenancy the fact that the tenant possesses such rights. 
If an under-raiyat based his claim on the existence 
of a local custom, it would have been’ the duty of the 


Revenue Officers charged with the duty of preparing ~ 


the record to ascertain whether such a local custom 
or usage óxisted, and to make the entry of status or 
to refuse it, in accordance with their decision on that 
question, ; 

Where there was «o indication that an entry in a 
record of shikmi dakhaldar was based on a finding 
regarding custom but it appeared that the under- 
rawat had been im occupation of the holding long 
before the jote of the Survey and Settlement operations 
and that he had laid out capital on his holding: 

Held, that there was nogeasgn for holding that the 
provisions of s. 103-8 of the Bengal Tenancy Act did 
not apply to the enjry. i , 

No special form has been prescribed for notice 
under s. 49 of the Bengal Tenancy Act. All that is 
required fora valid notice under s. 49 is that the 
terms may not be misunderstood. Pat SINGHESHWAR 
CHOUDHRY v. Pangan MANDAL, A. T, R. 1927 Pat. e 


e * 

——— 88. 148A, 165—Co-sharer (Landlord —Suit 
for plaintiffs share of rent alone—Amount due 
to other co-sharers known—Suit, whether one under 
8. 148-A—Deoree, whether rent decree. 4 
In order thate plaint may bein accordance with 

the provisions laid down in s. 148-A of the Bengal 

- Tenancy Act the first requisite is that the co-sharer 
landlord should sue for recovery of rent due to all 
the landlords and secondly, if he is, unable to find out 
the dues of the co-sharers, he would be entitled. to 

prosseq miin the suit for his share only. H 

e. The terms of s.148-A of the Bengal Tenancy Act 

should be stwiclly complied with, and that asube 


stantial compliance with the rdjuirements of shee 


section would not be enough to give the auction- 
urchaser a title to annual eincumbrances. G 
HIRENDRA NATH Roy v. RAJENDRA NATH : 827 
E ~~ $.153. See O, P.-O., 1908, O. XXT, R. "os 





m 8. 153A-9-Applieation to set aside ex parte 
decree--Deposit, When to be made—lntention of 
Legislatufe. * . 
Section $53-A of the Bengal Tenancy Act does not 

mean that itis only ina tase where there has been 


an admission. of any amount due, that. such a, 


depagit has to be made, or that the deposit 
must be in respect of the adnfitted Smount only and 
not of any amount in excess thereof. The obvious 
intention of the Legislature is that, the Court should 
regulaté tfe amount of the deposit, and in all cases 
it should record its reasons for the order it pisses, 
whether it requires or excuses a deposit. OC TAMIJAN- 
NESSA KHATUN v. PONa’ 
| R. 1027 Oat. 83] 


GHNERAL'INDEX, ^^ : 


Bengal Tenancy ot—coneld.- EP m 





è E 
—Chap.XIV. See Banaat-‘Trnanoy Acr,-1885, 
8.15 E i . 707 
S. 165, See BeNaan Texanoy Aor; 1885, s. 

e ; à 827 


. a 
—— — Sch. Iil, Ar& 3—Dispossession of tenant by ^ 
landlord as, auction-purthaser—Suitefor possefiori 
by ter&int—Limitation—Applioability of Art. 8$— 
'Dispossession', - whether means ‘dispossession by 
landlord as such and in ditect action—Minor—, 
Guardian appointed without consent—Proceedings, 


` whether void or irregular. 


Article 3-of Sch. III of the Bengal” Tangneye Act 
should not be*read as ifthe -third column meant 
‘dispossessfon by the landlord as such’ and by direct 
action so as to exclude from its operation cases - 
where the tenant, is dispossessed by the landlord in 
exercise of his right as an auction-purchaser or 
wheré the landlord comes in against the will of the 
tenant by the machinery of a Court of Law. 

The Article applies.if the: plaintiff raiyat is in fact 
a tenant ofthe defendant who dispossessed him, in 
respect of the land in ‘suit, whatever the reason or 
excuse ofthe landlord for dispossessing the tenant 
may he. . . s 

Obiter.—The theory that’ while the omission to 
appoint a guardian or the appointment of an in. 
competent guardian for a-minor renders the proceed. 
ings null and void, the appointment of a guardian 
otherwise competent without his consent megly 
renders the’ proce:dings irregular, is unsound. G 
SATISOHANDRA BANDOPADHYA v, HasHEMALI Kazi, 31 0. 
W. N. 634; 54 O. 450; A. 1: H. 1927 Cal. 488 ^ 124 
Bengal Tenancy (Amendment) Act (1 of 1907): 

See BENGAL Tenancy Act, 1885, s. 19 674 


Berar Allenated Villages Tenancy Law, whether 

ultra vires—Wasie Land Rules of €865, r. 8. e- 

The Berar Alienated Villages Tenancy Law 18 not 
beyond the power of the Governor-General of India in 
Council to pass. Whether therights of the izardars are 
governed by the sanador by the Waste Land Rules, 
the power of determining-the relations between them ` 
and their tenants was reserved by the Government, 
and the making of the Berar -Alienated Villages 


- Tenancy Law. which determines such relations cannot 


be said to be repugnant to: eithes. of them. N 
DATTATRAYA 9. SECRETARY OF STATE FOR INDIA, A. I. R. 
1927 Nag. 301 309 


aa 
Berar Land Revenue Code, 4896, Chap. XVIII, 
ss. 205, .209 (2), 210 —Pre-emption in Berar 
—-Allahabad High Court rulings, how far applicable 
—Code, whether “exhaustive—-Vendee begoming : 
e&sharer before date of suit—Right of pre-emption, 
e . 
whether lost. . 
. A co-oceupamt in Berar has a subsisting right of 
re-emption even if the stranger purchaser bécomes 
before the'date ofthe suit, a purchas‘r of a chare 


- jo the property sought to be pre-empted. 


The decisions of the Allahabad High Court on 
pre-emption have little bearing on the interpretation 
of the provisions of, the Berar Land Revenue Code 
relatingto pre-emption, - G - 

Zhe Berar Land Revenue Code should be treated as 
exbaustive on the matters in respect of which it ' 
declares the “law. N Rascmanor4v. RUPOHAND, 23 N; 
L. R. 44; A L R.1937 Nag. 296 < a 242 


CHANDRA, OHAKRAVARTI, A I. « BiH! of* Ladjng—Construction—'Re-shipped, or vf. 
^ ra . $833 


. eaported e goods —Stgar imported om Jawa” 


950 


d Bu of dig eoneld, ° 


‘Calcutta, ve-shipped to Madras in identical bags— 
_Slackage-- Liability of Shipping Company. 


Sugar was imported into Calcutta fgom Java and 
. from there Shipped by the plaiptifi&o Madras in the 
bags in which such sugar, had come from Java. -On 
arrival at Madras certain bags in all the consignments 
were found torn and re-stitched ands thefe was a 
wery considerable slackage on the value claimed in 
all the three consignments. Jna suit by the plaint- 
iff against the defendant Shipping Company for 
Blackage so caused in the consignments from Calcutta 
to -Madrgs, the defendant pleaded ^ non-liability 
relying ona clause in the Bill of Lading by which the 
ship-owner was not liable for “condition or cons 
tents of re-shipped or re-exported goods: mE 
Held, that the re-shipment or  re-exportation 
was not limited to the voyage covered by the Bill. of 
Lading but that the goods in question did come 
under the category of re-shipped or re-exported 
. goods’ within the Bill of Lading and the defendant 
Company was protected from liability for loss or 
slackage in such consignments by the stipulation in 
their Bill of Lading that they were not responsible 
for the condition or contents ofre-shipped or re-ex- 
ported goods. M Suaxoor Gani BAIT v. B. I.S. N. Co. 
Larp., 52 M. L. J. 693; A. I. R. 1927 Mad. 671; 38 M. L. 
T. 386; (1927) M, W. N. 673; 50 M. 804 323. 


Bombay Abkarl Act (Bom. Act Vof 1878) s. 
45 (c)—Abkari license—Conditioń prohibiting 
'sale-— Keeping for sale’, whether breach of con- 
dition—'Sell', meaning of. | 

.Keeping for sale ordinary ‘denatured spirit in 

bottles which are not fully corked quart or pint 

bottles is not a violation of a condition in an abkari 
license that the-licensee shall not sell ordinary 
denatured spirit @xcept in .full corked quart or pint 
bottles. ‘Sell’ obviously means more than ‘keeping 
for sale’. -B S. V. MARATHE v. EMPRROR, 29 Bom, L. R. 
1012: 98 Or. L. J. 754; A.I. R. 1927 Bom. 518; BA. I, 


. Or. R. 442 > e. 884 


e beter ` 
Bombay .Act (II of 1863),.ss; 4,.16.(B)— 
Sharakati inam—Decision of Inam .Commissioner 


that revenue should be shared between inamdar and . 
. Government iw cersain proportion—Subsequent issue 


of sanad, effect of— Construction of sanad— 
Decision of Inam Commissioner, whether affected—- 
“Income-from pasture ?ands—Hespective tights of 
* ingmdar andeGovernmgnt—Sharakati inam, nature 

of. ee i 
With respect to a village held by the plaintiffs’ 
ancestérs in sharakati inam, the Inam CODE 
Jad decided in 1660 that the net revenue of the 
village was to be*divided between the,inamdar and 
the Government in a certain proportion and that the 
remaining ammals were to be resumed ,as khalsa. 
In 1893, a sanad was issued to the plaintiff's 
father under ss. 4.and 16-(B' of Act II of 1863 which 
provided that the.inamdar ‘shall pay’ a fixed annual 
sum of Rs. 22-14;0 as nazrana in addition to any 
judi ôr other tax heretofore payable.’ The plaintiff 
sued fora declaration that certain survey numbers 
.jn the village which were pasture waste land find 
described in the Revenue Records as Government 
waste: were his private property and that the Govern- 
nt was dot entitled to share ir the ineome derived: 

: ; A 


' therefrome: * à e 7. 
id, (ibat under the "nam Gommiessioner's 


P H 


INDYAN OABES, Ps. 
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. d : . 
decision, which not having been appealed from, tas 


final, the reverme in dispute was also divisible *be- 
tween the inamdar and the Govefnmcntin the pro- 
portion fixed in that decision; . 

(2) that the sanqd issued in 1593 did not confer 
full inam xjghts in the village subject to the restric-9 
tion that the ordinary land revenug was to be divided 
in a certain proportion, and did not modify the 
decision of the Inam Commissioner as regards the 
division of revenue. e* 


Per Fawcett, J.—In an ordinary case where there 
is an inamdar who has. sole inam rights over a 
village, it has been frequently held that he has a 
right to dispose of the uncultivated land, and if he 
gets any extra revenue from that source, he is entitled 
to appropriate it, while Government, in fact, can 
only recover the authorised assessment.” but in 
applying the rule to the case of a sharakati dumala 
village, it has to be remembered that the holder is 
not in the position of a sole inamdar, but shares the 
inam rights with Government. B GANGADHAR BALVANT 
OKE v. COLLECTOR or Nasix, 29 Bom. L. R. 909; A. I. 
R. 1927 Born. 462 . 249 


. ` 
Bombay District Municipal Act (Ill of 1901), ss. 
3 (7), 96, 161—Building, whethere includes 
-foundations—Consimg@ien of building without 
sanction—Prosecution—Limitafion, commencement 
of—" Further orders," meaning qf —ÁApplicant, when 
ther can be required to exclude area which falle 
within alignment of street— Court, whether can 
scrutinize actof Municipality. : 


The definition of the word "building" in s8. 3 (7) of 
-the Bombay District MunicipaleAct is not exhaustive 
and the word is quite wide enough to include the 
foundations which are an essential part of.a permanent 
building. 5 

The ‘words “or makes" ins. 96 (5) of the Bombay 
District Municipal Act show thatit is not only the 
mere beginning of a building that isspunishable but 
its continuance even to completion without the re- 
quisite permission, or in defiance -of legal orderg,^ 


The continuation of the erection" of.a building 
without the requisite permissiomis a continuing offence 
and a fresh pegiod of limitation for the institution of 
a prosecution in respect of such a constructiom begins 
to m on esch dayon which the construction is con- 

inued. 

Where the action taken by the ‘Municipality is in 
accordance with law, a Ceurtof Law is notentitled 
to go into the quéstion of the exact motives with 
which the Municipality or an Officer of the Munici- 
pality has acted. 


The words “further orders” in el (b) of s. 96 (4) of 
the Bombay District Municipal act are not confined 
to orders of the kind referred tain subs. (2) of the 
section and include an order demanding further 


particylars., è A : 


e LJ 

Having regard to the language of s 96 (1) (b)of 
the Bombay District Munierpal Act itis a pergecthy 
xalid demand for? a Mifnicipality to requjre that-an 
appligant, for sanction to erect a building, should 
submit a modified lan excluding, from the arba pro- 
posed to be built upon, certain land which Talfs within 
the flignment of a street. B CHHAGANLAL MOTIRAM 
MxuTánr v. Emperor? 2) Bom. L. R. 733; A. L R. 1927 


e Bom. 401; 28 Or. 1,.J. 714; 51 B, 818; 8 A. I Cr. R. 


418 ja 602 


eee 
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Bombay High Court tèrlginal Side) Rules, P. 
,G4— Case before Single Bencif—Reference to Full 
perch, whether legal—Chief Judge, powers of. ` 

eld, Per “Marten,"C, J. and Blackwell, J. (Kemp, 

J., dubitante), Yhat the Chief Justice has power 

under r. 64 of the*Bombay High Court'(Original Side) 

Rules or otherwise under the enherent’ jurisdiction 

* of the Court to direct that a point of law be referred 
to the, Full Bench even though the case has” come 

only before a Single Judgeonthe Original Side. B 

SITARAM LAXMAN Rao KADAM v. DHARMASUKHRAM TAN- 

BUKHRAM, 20 Bom. L. Re 1124; A. I. R 1927 Bom 487 





906 

Bombay High Court Rules, r, 385, See EXECUTION 
OF DECREB . `: 452 

^ rr, 521, 522. See Costs 731 


Bombay Pleaders Act (XVII of 1920), Sch. ill, 
rr. |, V—Bombay ‘Regulation VIII of '1827-— 
Proceedings under Regulation- Taxation of cosis— 
Pleader's fee, fixed or ad valorem—Suceession Act 
(XXXIX of 1925), ss. 383, 384, effect of —T'axing 
Officer's deeision-e.Revision. 

Pleader's fee for & proceeding under the Bombay 
Regulation VIII of 1827, should be taxed under r. V 
of Sch, III of the Bombay Pleaders Act, 1920, and not 
under r. Iof the Schedule, notwithstanding the pro- 
-vision inethe Succession Act, 1925, that ss. 383 and 384 
thereof shall apply to cestfiqates granted under the 
said Regulation. * : 

The High Court,has power to revise the opinion of 
the Taxing Officer as to the correct amount to 
security for costs before the hearing of the appeal, 
justas it can after the appeal has been heard. B 
e RAJARAJESHWARASHRAM V. SVARUPNAND TiRTRA, 29 Bom. 

L. R. 1031: A. I. R. 1927 Bom. 499 637 
Bombay Regulatitn (Vill of 1827). 
Purfpers Aor, 1920, Sox. III, zp. 1, 5 


Bona fide purchaser for value—Burden of proof. 
’ The burden of proving that a person isa bona fide 
purchaser for value without notice of the defects in 
the title of the *vendor is on the person who sets up 
such acase. M NATESA IYER v. SAHASARNAMA IYER, A. 
I R.1927 Mad.773; 53M L.J.550 -> 814 
Burden of proof, account suit. See Account SUIT 


——— Bona fide claim of right. Sge PENAL CODE, 
1860, s. 323 - '" - 840 
———— Evidence adduced by both parties—Onug 
immateria®. "d è A 
When evidence hasbeen given on both sides; the 
question of the burden of proof is of academic interest 
only, and the Court has to deciðe on the evidenge 
that has been given which version of the transaction 
is true, Pat Kati Prasan v. NARAYAN Prasan 488 


When all the evédence is in, the question of burden 
of proof has little @r no importance at the stage of 
appeal. N Marranar S. Yapao : 166 


Burma Gambling Act (lof 1899), s, 6—Cximinal 
Procedure *Uode (Act V of 1898), ss. 1028 108— 
Search— Witnesses assisting in 

* whether illegal. 4 ‘ 
A search under s.6 of thé Burma Gambling Adi 

is not rendered illegal by the fact that it wa@made 

. with the assistance of the search witnesses. R 

BMPEROR v. Won Na, 5 R. 29128 Cr. L. J. 70l A. I. 

R. 1927 Rang. 241; 8 A. I. Cr. R. 391 0557 

Burmese Buddhist Lqaw—Payin and lettetpwa pro- 


periy—-Deeree against husband— Ptirchaser's: right to * 


partition*- Decree, whether can be executed against 


. GENERAL INDEX, 


See BOMBAY 


search—Search, * 


| id 
mE 921. 
Bürmese Buddhist Law—coneld, . °° 


whole property—Husband and wife, respective rights 
of, in payin and* lettefpwa— Partnership of huband 


and wife—Dissolution—Debts—Presumption—Decree - 


‘against partnes, effect of. . E 

Where the interest of a Burmese Buddhist hngberd 
in property which was payin property brovght by 
him tothe marriage, is during the subsistence of 
the marriage sold in execution* of a decree againet 
bim fora debt incurred by him in a business carried 
on by him while he was living with the wife, ihe 
buyer does not acquire the right toha ve the pro- 
perty partitioned and to obtain possessiqn of part of 
the property eas representing the husband's interest 


‘in it. 


In a similar care where the property is jointly 
acquired lettetpwa and not payin, the buyer dces note 
acquire & right to partition and possession of a chere. 

A decree against a Burmese Buddhist husband can 
be executed against his payin property as well as 
the joint property of the marriage to the extent of the 
whole of such property, provided the decree was ob- 
tained against him as manager of the family estate, 

Per Heald, J.—In respect of the property of the 
marriage whether that property be the payin pro- 
perty of either party or lettetpwa property of the 
marriage, 2 Burmese Buddhist husband and wife nro 
partners, and allthe property of thee marriage, whe- 
ther payin or lettetpwa, is partnership property. ^ 

In Burmese Buddhist Law the partnership between 
husband and wife is dissolved only by death or 
divorce. and neither partner is entitled to eeparate 
possession of any share of the partnership property 
or of the profits of the partnership until the partrer- 
ship is dissolved ‘by the death of one partner or by 
is ‘aan : : ‘ 

ither husband or wife or both may - re 
partnership in dealing with third iuc p de a5 

There isa presumption that debts contracted by 
either partner bind the partnership and are recover- 
able out of the partnorship property. 

_ There is a presumption that a suit brought sgair st 
either of tfe partners is a suitSagainst the paerircr- 
ship, and that in such a suit a partner who is not 
joined asa party to the suit is represented by ihe 
partner who is joined as a party. — SD 

A decree against either partrfer cfn ordinarily he 
executed against any partnership . property. R Ma 
Paine v, Maung Sawe Hraw, 5 R, £96: 6 Bur. L J. 
166; A. L R. 1927 Rang. 209 °. 568 

ee 


Calcutta Baled Jute Assoclatio ° s 
| ARBITRATION Aor, 1899, s. 11 » " mule d 


Calcutta High Court Original Side Rules,'Che 

XVI, s. 27—Original Side Appeal—Limhation®. 
Exclusion of time for obtaining &opy— Calculation 
of time—Principles—Limitation Act (IX of 1908), 


$. 12 
‘The proper way for asaertaining whet 
appellant is in time isto look first at on es 
which he applied, fora copy. The time requisite for 
obtaining the copy begins to run, in his favour 
from that date. But if he could and should 
have a*plied to have the order drawn up before any 
su& application was in fact made whether by lim- 
self or any gther party or, if unnecessary delay was 
occasioned by his pas apy of the other peints 
a ich tinge was within hi 5 
credit for the bime wasted. ika ee rs 
Ap ordenwas prondunced on the Oiginal Side of 


the Calcutta High Court on the 25th of June, 1926 


M ; 
. e. z 
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e, 
OGaloutta High Court Original Sida Rulos— 
gould, : Eure 
2 . ; 
The appellant applied for a* copyeon the 29th of 
dune. He applied for the order to be drayn upon the 
dith of July. He „took from 12th to &6th of August to 
approve the order. The vacation commenced on the 
27th August afid the appeal was filed on the 6th of 
November, the openittg day: s . 
effeld, that the appeal was not barred. GC Sarat 
CHANDRA Kuan v. UPENDRA Nate Bose, 54 O. 481; 45 0, 
L. J. 553; A: I. R. 1927 Cal. 623 235 
Galcutta High Court Rules. Chan, XXVII, See 
Lingtarioy Aor, 1908, Scu. I, ART. 166 621 


‘Calcutta Municipal Act (ii! of 1899), ss. 141, 


142—4Assessment of property by Executtve Oficer 
—Administrativé order—Appeal to High Court from 
e order of Small Cause Court, whether ‘second appeal 
~~EHigh Court's power to consider facts—Civil Proce- 
dure Code (Act V of 1908), & 100 —Onus of proof.of 
showing that assessment is wrong. = 

The appeal to the High Court under s. 142 of the 
Calcutta Municipal Act is not preferred under the 
Code of Oivil Procedure, but pursuant to the special 
jurisdiction conferred upon the Oourt of Small 
Causes and the High Court’ under the Calentta 
Municipal Act. 

In performing the functions prescribed under 
ss. 127 to 140 €f the Calcutta Municipal Act the 
Executive Officer is acting in an administrative and 
notin a judicial capacity. : 

The appeal which lies to the High Court under 
B. 142 (3) of the Oaleutta Municipal Act -from the 
dacision of the Court of Small Osuses on appeal 
from the decision of the Executive Officer, is not 
therefore, & second appeal within the ambit of s. 100 
of the Code of Civil Procedure, and in such an 
appealitis open to the High Court to re-consider the 
findings offact Brrived at by the Oourt of Small 
Oauses. : 

Under s. 142 of the. Calcutta Municipal Act an 
order passed by the Executive Officer, subject to the 
decision of the Court of Small Causes, is nal and 
the onus is upon thé assessee to rebut the correct- 
ness of the valuation arrived at by the Executive 
Officer. C OonPoRATION OF OALOUTTA V. KEAMUDDIN 
31 O. W. N. 1040; 46 O. L.J. 260; A» I R. 1997 Cal’ 
802 * 533 


Calcutta Munlolpal Act (IIl of 1923), ss. 12 
(a),131 (1), 141—4sstssment —F'ixing Fbst srl 
Me vale oes Uo E Rent Act (III of 1980) 
s. 26—Assessment, whether can be increased above 
standard rent— Appeal to Court of Small Causes— 
Desirability of recording evidence in full. 


e Held (per Rankin, C. J., Buckland, J., and CaWtni- ` 


ade, J., agreeing with Mukerji, J.)—The Corporation. 
of Oaleutta, in assessing premises? under s. 131 
gub-s, (l) of the Calcutta Municipal Act in 1994 
waen the Oalcutta Rent Act, 1920, was in fome, were not 
coinpstent to increase the assessment above the rent 
at which the premises were let on the Ist November 
1918, and which under s. 2, sub-s. ff, el. Ki) of the 
Oaleatta Rent “Act, 1920, was the standard rent of 
the premises. . 

Section 26 of the Calcutta Rent Act stands: in the 
way of enhancing assessment above jhe standard 


rent. 

Hid, (per Mukert, J. ai 
@& assegsment under s. 
Municipal Ajt, the standar 
rates haveeto be calouldtet is the value of the 
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Galoutta Munlolpal Aet~conold, 


perty tothe owner, whtch is to be measured, wh 
ther he occupie$ the property Mimself or lets it to 
8 tenant, by the amount of rent per*aennum it would 
be worth toa hypothetical tenant;*and in order ta 
find what a hypothetical tenant would give, ono must 
not t&keeinfo consideration a man who does not 
want the premises for the use forewhich they ara 
built but wants to use them for some other purpose, 
unless itis, shown that they cannot be let for the 
purpose for which they are buat 4 

Per Mukerji, J.—The law hiving provided for an 
appeal from the decision of the Judge of Small 
Causes, in such cases it is desirable that evidence in 
these cases should be recorded in full. GC Corporation 
oF CALOUTTA v. AsHUTOSI Du, 31. O. W. N. 864; A, I R, 
1927 Cal 059 683 


Calcutta Rent Act (lil of 1920), s. 26, See 
OatouTty Muniotpat Aor, 1923, a 127 (a) 683 
Cantonment Act (Il of 1924), s. 118 (1) (c) — 

Takht posh, whether included. » 

A takht-posh or wooden movéable platform is not 
“earth or material of any description or any offensive 
matter or rubbish". within the meaning of cl. (c of 
s. 118 (1) of the Oantonmefit Aot. L Sri RAM u 
Emperor, 23 Or. L. J. 683; A.I R. 1927 Lah. 647 411 


Cattle Tráspass Actel* 1871), s. 24. See PENAL 
Cope, 1860, s. 40 - 201 
C.P, and Berar Judicial «ommissioner's 
Circular, 11-8. See CouRT-FEES 268' 
C.P. Land Revenue Act (i| of 1917), 83. 128, 
131 (2), effect of. . 
Section L31 (2) of the C. P. Land Revenue Act is 
nob concerned with the properties which may be 
attached, but ónly lays down that in the case of 
whatever attachments can be made under 8S. 128, 
such attachment shall be, as nearly as may be, con- 
ducted in accordance with the law applicable to. 
attachment and sale by the ordigary Civil Courts, N 
BALAJISAO v. ANANDPRASAD, 23 N, L. Re 66; A. I, R. 
1927 Nag. 217 i 131 


C, P. Tenancy Act (Xlof 1898), s, 41, See C, P 

Trnanoy Aor, 1920, ss. 6, 110 ae 71 

8. 46 —"Occupy," whether includes occupation 
of land as sir. : 

The worde“occupy” ins. 46 of the C, P. Tenancy 
Act of 1898 includes occupation of sir land by a 
eproprietor' and cagnot be restricted to @ccupation in 
the capacity of an occupancy enant only. 

A collateral is, therefoze, entitled .to inherit an 
oecupancy holding’ ifthe common ancestor of the 
last male holder and the collatera geld the land as 
sir in his capacity as proprietor and the land has 
since become the ex-proprietary occupancy land. 

- ‘The occupancy right held by an exproprietor in lar d 
that was his sir is part of the r®&ht he held in the cir 


and not a right newly created inehim by Statute N 
PANDU v. KaAuTIKABAL 23 N. L. R. 79; A. 1 R.1927 
Nag. 235 ° 7 . : 178 


* C. P. Tenancy Act (I of 1920), ss. 6, 110 —C. P. 


e Tenancy Act (XI of 1898), s. LL—Absolute occupancy 
holding—Mortgage without malguzar's consent when 


old®Act in force—Decree by mortgagee-- Possession... 


- taken after new” 
ofee-entry. ; ad 
A malguzar has po right of re-entry, if, in execu- 
Then of a decree on a mortgage of an absolute occup- 
^nüy.holding to Which he has not consented, posses- 
E is taken by the mortgagee only after the passing 


Act--Malguzar, whether has right 
e 





. a $ 


veu] a. 
. 6, P. Tenancy Áct—1920—contd, 


- of¢he new O.P. Tenancy Act of 1920, even though. 
the. mortgage on whigh the.suif was bgsed was execut- 
ed when the old Ọ. P. Tenancy Act of 1898 was in 
force. N Yesuwagr Rao Myrer v. SADASHEO Rao, A I. 
R, 1927 Nag. 377 . B 71 


e---——— S. 12—Malik makbuza plot—Hobler,treating 
it as occupancy, land, effect of—Auction-sale— 
Auctlon-purchaser, whether gets any title. 

‘Where a plot of land, which was originally malik 
makbuza, but which “gas treated by the holder as 
occupancy holding for over 12 years is sold in exe- 
cution of a decree against the latter, inasmuch as the 
auction-purchaser cannot get any better rights than 
ihe judgment-debtor and as occupancy rights could 
not be attached and sold, the auction-purchaser does 
not get any valid title. N KRisHNA v. Narayan, A. I. 
R. 1927 Nag. 330 697 


*— $$. 12, 13 —Sir land held in severaliy— Pro- 
prietors, whether 'landlords'—Surrender by tenant 
to such landlord, validity of—Lambardar, whether 
entitled to possession—Transaction, whether can 
be set aside under s. 18. 4 
Where sir land has been distributed and has been 

held in severalty, each proprietor is the landlord of 
the land so held by him. i . 

If an ex broprietary tenant qf land so held surrenders 
it to such proprietog and not tf the Lambardar of the 
patti, the Revenue Authorities have no jurisdiction 
under s. 13ofthe*O. P. Tenancy Act to set aside the 
transaction and putthe Lambardar in possession. N 
Musuipiar v. Hussars Kuas, A.J. R. 1927 Nag. 325 








818 
88.13, 89—Surrender of holding by Hindu 
widow—Suit by reversioner to set aside surrender— 

Civil, Court, whether has * jurisdiction—Hindu 

widow's right to surrender—Improper motive, effect 

of—Remedies of reversioner. : 

Givil Courts have jurisdiction to entertain a suit 
brought by reversioners to impeach, on the ground 
of fraud, a suwrender of a tenancy holding by a 
Hindu widow. . : - 

A Hindu widow has an absolute right to surrender 
her tenancy holding in favour of her landlord even 
with a motive to defeat the reversioners' right .and 
fo secure the tenancy for a particular person. irs 

In the absence of .. fraud the only*remedy which 
a reverfionér has.in such a case is to attack the 
surrender asea transfer by an application under? 


8. 130fthe C. P. Tenpncy Act off 1920. N Gax@oo 9 


v. Laxman, A. I. R. 1927 Nag. 330 . 801 


s. 89 (1), scope of —Surrender by common 
consent of parties, validity of—Ejectment suit by 
landlord—Defendant not transferee from tenant or" 
sub-tenant, whether can plead that tenant has not 
abandoned—Tendneg for one year—Expiry of term 
—No presumption of continuance of tenancy. 


Section 89 .(1) of the O. P. Tenancy Act only 
specifies the conditions under which an ahpolute 
occupancy or an occupancy tenant may surrender his 
holding without consulting»the wishes of his land- 
lord. Mb does not prevent the contact of tenancye 
from being terminated in other ways at the desire of 
-both the contracting parties. . 

* When a landlord sues to eject a trespasser from a 
tenancy holding, it is not open *o the defendant, Avho 
is not a transferee from the tenant or does not hold 
under the tenant, to plead th 

bandoned the holding. 
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C, P, Tonaacy Att+1920—concld. e* 
| Where a sub-tenancy is only for a year and not 
from year to year, there is no presumption of continu- 
ance of the sub-tenancy after the expiry of the year, 
N MoonaT Siwan Y Manttaz, A. I. R..1927 Nag. 320 


— —— 8.110, See O. P. Tenancy Aor, 1920, Kl 
110 e ' 


Chit fund—Hindu Law—Father's power loco tae 
chit-fund debts—-Son's liability. See HINDU l.aw 





5 : £14. 
Legality pf chit-fund. See Contract Act, 
1872, s. 30 ee “818 


Chittagong Port Act (V of 1914), ss. 28, 29, 

38, 69—Agreement by Commissioners to let out 
. steam tug for operations outside Chittagong ii er, 

validity of—Contract not in accordance with fro- 
visions of Act— Port Commissioners, whether entitled 
to recover hire money—Quantum meruit, doctrine 
of, applicability of—Contract mot binding on cne 
party, whether binding on the other, enr 

It is not ultra vires of the Commissioners for ike 
Port of Chittagong to let out a steam tug for ope- 
rations outside the Chittagong river. 

At Common Law a Corporation is bound by thcee 
contracts only which are made under the Corporate 
Seal. Tothisrule there are certain xceptions, for 
instance where tho contract is executet or it is im- 
possible to affixa seal as in cases of great urgenoy 
or the contract relutes to some small matter of very 
frequent occurrence. Where, however, there is 
express statutory provision requiring that certain 
formalities must be observed by the Corporation when 
entering into a contract, the exceptions will not apply. 

Where a contract isinvalid Bo far as one party is 
concerned by reason of some statutory provisicn it 
cannot bind the other party also. e. . 

_ The Commissioners for. the Port of Chittagong hired 


. out a steam tug to the defendant atthe rate of 


Rs. 1,500 per day, the probable duration of the 
engagement being 12 days. The contract of hiring 
was redueedto writing and was signed on behalf of 
the Port Commissioners by the Port Officer of 
Moulmein. Thetug was used by the defendant, but 
disputes subsequently arose and the defercant. 
refused to pay the amount of hireand eother chm ges 
in respect ofthe tug. In a suit by the Port Ccm- 
missioners to recover the amount of hie etc: 
, Held, (1) that the contract &obhaving been executed 
in accordance with the express *"provésicns. of eg, 98 
and 29 of the Chittagong Poft Act was not binding 
either upon the Port Commissioners or upon the 
defendant; . 
(Qéhat the Port. Commissioners were entitled ta 
recover on the principle of quantum meruit such 
amount from the defendant as may be reasonable 
andjust for the services actually rendered by the 
tug to the defendant. C Monamep IBRAHIM MOLIA v. 
COMMISSIONERS FOR THE Port, CHITTAGONG, 54 O. 189; 
A. I. R. 1927 Cal. 465 "1 2 


: 3 
*Chota Nagpur Tenancy Act (VI o£ 1908), gs. 3 
(23), 20, 139, 208—'Cess' whether rent Suit for 

` cgs—Jurisdiction of .Deputy Commissioner— Sale 
for artears of cess—Incumbrances, whethéw annulfed 
—Rights of purchaser—Decree for cess, whether 
operates *as rent-decreee Co-sharer lanüjord Pur- 
chasing holding, rights of. ; ° 

e Under the provisiong of s. 3, cl. (23) of tfo Chom 
Nagpur Tenancy Act ‘rent’ includes ‘cess’ and a 


Y s 
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auf. for recovery .of cess is consequently cognizable 
. by he Deputy Commissioner under .s. 139 (3) (a) of 

“the Act. y . : » 

è By virtue of she’ provisions pf # 208 of the Chota 
Nagpur Tenancy Act and a. 16 of the Bengal Rent- 
Recovery (Under-t-nures) Act of 1885, a purchaser 
in execution of a decree for arrears of «ess Acquires 
tRe property free from all incumbrances except 
where the case-comes within the proviso tos. 16 of 
the Bengal Rent Recovery (Under-tenures), Act. 

A co-sharer Jandlord purchasing a holding in exe- 
ution ofe% rent-decree does not acquire the right 
of an occupancy tenant. MEL 

A deoree in a suit for cess operates as a rent- 
decree provided the formalities prescribed by the 
Qess Act are complied with. Pat Turns: MABATANI 
y. GasADHAR MARWARI, 6 Pat. 917; A. L R. 1927 Pat. 
206 ' ` 464 


-Olty of Rangoon Municipal Act (VI of1922), 
: 88. 3, 80, 86— Assessment of buildings—Machinery 
fixed: by tenant, whether can be taken into account 

. —Owner'e liability for assessment. 

Machinery and plant fixed bya tenant can be taken 
into account in ascertaining the annual value ofa 
building for purposes of assessing tax under s.80 of 

- the City of Rangoon Municipal Act, and the owner of 

the premises can be ratedin respect of them. R 

MoornnA & Sons LTD. v. CORPORATION oF Rangoon, 5 R. 


271: A. I. R. 1927 Rang. 164 276 
Olvil Court—Power .to scrutinize acts of Muni- 
cipalities. See Bombay DISTRICT MUNICIPAL ‘Act, 
1901, 5. 3 ' -~ 602 


Givi! Procedure Code (Act XIV of 1882), s..230 
. —Decree for possession directing mesne profits to be 
ascertained in execution — Á mount, of mesne profits 
ascertained ldter—Application for recovery of 
amount due — Limitation — Starting point—Order 
ascertaining mesne profits, whether one directing 
. payment of money-—Civil Procedure Code (Act V 
of 1908), s. 42—Objection to application fog recovery 
of amount of mèsne profits, order as to, whether 
comes under s. 4? —A ppeal. $e 
An application -for recovery of mesne profits in 
execution ofa decree for possession directing mesne 
profits to be adtertafned in “execution, will be barred 
b. limitation, under s 48, Civil Procedure Code, if it 


is filed more than twelve years after the date of the ® 
decree, although within twelve years from the date of * 


theeorder ascertaining reesne profits, 
The order ascertaining mesne profits is not.a 
subsequent order directing payment of money under 
s, 48 (1) (b) so as to give rise to a fresh starting point, 
*of limitation. ` . : ; M 
' Where a party to a decree raises the question that 
an application for execution is barred by limitation 
nnder s. 48, Civil Procedure Code, the matter comes 
under s.47, Civil Procedure Code, and an appeal lies 
against an order therein. M DAKSHINAMURTERI PILLAI 
v: VEDAMURTHY MADALIAR, 53 M. L. J, 440; A. I. R. 1927 
; Mad, 842 e s . . 
Civil Procedure Code (Act V of 1908), se: 2 (11) 
C B0,53—Suit for recovery of amount due by,decgise 
person—*Decree against person who has intermeddled 
.ujth, estate, whether can be passed. 


.eliía guit against the son of a deceased Hindu for 
thé ‘rec@véry of a debt due tg the ‘plaintifi from the, 
deceased, the plaintiff impleaded a.separeted brother 
of the deceased ag a party and prayed for a decree, 


<a 


INDIAN CASES, 
«Civili Precedure Code -1908-—contd. 
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against.him also on the ground that he had spld | 
certain crops belonging to the deceazed : 

‘Held, that a decree. could not be passed in the 
suit against the separated brother. A lacuur CHAND 
V. SURJA, AIR. 1927*A]]. 683 338 


. 

8, 10 —One issue common between two suits = 
Other issues peculiur to each suit—Stay Òf suit, 
whether can be granted— The matter in issue’, 
meaning of. . 


Section 10, Civil Procedure Code, cannot be applied 
by force of the circumstance that both suits comprise 
a common issue, which, if tie earlier suit had been 
decided, would operate as res judicata between the 

arties. The section requires that ‘the matter in 


— 





. issue’ in tho latter suit should be directly and sub» 


311° 


stantially in issue in the earlier find the rye will 

not apply where only ‘a matter in issue' is common 

and there are other issues peculiar to each ofthe 

suite, . 

The expression ‘the matter iif issue' in the section 

denotes ‘the entire subject in controversy between the 
aries M VELLACHAMY v. MUTHIAH CHETTIAR, 26, L, 
7241 s 274 





- 8. 11—Res judiqata—Addition of n8w parties 
in subsequent suit? effect of—Suit; whether rese 
judicata as between original parties. - 


eo. A 

A sold çertain properties to B ‘and subsequently 
sued B to recover a portion of the purchase- money 
which :was not paid by B. B pleaded that A's title 
was defective: inasmuch as he had purchased the 
interest of certain Muhammadan minors ‘from their 
mother. It was decided in thi® suit that the transe 
action was on the whole for the beneflt of the*minors 
though the mother was not their legal guardian. B 
subsequently instituted a suit against A impleading 
the minors and their mother for a declaraticn that 
the sale of the minors’ interests was void. and for 
cancellation of the sale-deed so far ds their interests 
were concerned. The suit was dismissed as being 
barred by the rule of res judicata : : 
Held, that the suit was not barred" hy res judicata 
even as against A inasmuch asthe paris to tke two 
‘suits were not the same, and the new parties, ime 
pleaded, inthe subsequent suit were not neie' pro 
orma defendants, but persona having a real inteiest 
inghe litigation. le GANGA- RAM v MunaSuap HUESATN, 





9 Lah L. J, 270 s | 858 
s——— S. 11—Re8 judicata—Findina, - finality of 
`—Tests—KRight of -appeal, -melgnancy of-—‘Sub« 


+ stantially ig issue, meaning of—Unnecessary Lut 
relevant finding, whether res judic.in—Suit by 
Hindu son to set aside decree against him on 
father's debt on ground of went of representation 


~—Finding as to nature of debts whether res judicata, 


Tn & gut by adindu. son to set aside a decree 
obtained against him on a.mortgage executed by Lis 
father on the ground that he was not properly re- 
epresented in the- former suit, the question®as to 
Whether or not the debt was binding, 4 irrelevant 
and a finding in, respect of such a matter isnot res 
judicata in a later suit. * a. 

T&e question of finflity of a finding ina suit for 
purfoses of res judicata is unaffected by considera 
tions whether an appeal lay, from the decision, o^ 
whether it was embodied in the degree. lf th 


. 


- decision was on a matter which wag substantially 


e o a e C , X oA 
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in issue between 
although there was no appeal, or could have been 
no app2al, and although the decree itself was based 
on grounds independent or in spite of the particular 
decision. ` $5: 

The expression ‘substantially in issue’ means of 
real competence of value; it does not mean necessary, 
Therefore, ifan, issue in a suit had been directly 
raised and decided, am is not manifestly incidental 
or irrelevant, the Court which is considering whether 
that décision amounts to res judicata should not im- 
port nice questions as to whether the issue had been 


absolutely necessary to the determination of the suit; 


it is sufficient to find that the Courtand the parties 
thought so,and proceeded on that assumption. M 
OBLA Sunsrer v. Rama Sami Koxag, 25 L- W, 797; A. 
I. R. 1427 Mad; 613 90 


— — —8$. 11 — Res judicata— Identity of parties—Suit 
against defendant 4" his private capacity—Plea that 
he is trustee -and* property in dispute trust— 
Defendant remaining ex parle— Decree on assump- 
tion that property -was private—Subsequent suit by 
defendant as trustee +Nature of property, whether 
yes judicata. : f : - 
A persón was sued in bis pua. capacity for 

partition of a` certain property "on the footing that it 

was private property. He pleaded that the’ property 
was trust property’ of which he was atrustee but 
remained ez parte. The question was ‘not’ decided 
and the suit proceeded on the assumption that it was 
private property. In a subsequent suit by the 
defendant to recover the property as belonging to 
the trust : . ao) : 
Held,ethat inasmuch as the plaintiff was sued in 
the former suit -in his private capacity, and the sub- 
sequent suit was’ instituted by him'in his capacity 
as a trustee, and inasmuch as there was no finding 
as to the nature'of the property, the question whe- 
ther the land was trust property or'not was not res 
judicata. M KarraMPuDI  SUBBIA CugTIY v. KANOHI 
NARAYANASAMI 887 


——— — 8, 11—Res judicata— Parties arrayed as co- 
. defendants -in previous suit—Decision; when res 
judicata— T'ests. - bos get rot 
A maRer may be res judicata in a subsequent suit, 


&lthough the gparties dn such subsequent suit were ® 
- arrayed as co-defendants in the piévious suit, if the ° 


matter in the second suit was directly and substan- 
tially in issue in the former one and there was a con- 
test inter se between the two parties as defend- 


ants in the previofis suit and their rights were then , 


fully adjudicated upon. N KANHAI v. 
GujaR 


———— 8, 11--Two Suits pending between same 
parties—One decided while other pending—Res 
judicata. e : 


VyaNKAT Rao 


- Where there are two suits betweet. the same parties . 


the parties it _Wilb be res judicata . 


1, 


suit for actual possession, O Hanwant Ram v. RAM 
Haran, 1 Lyck. Oas. 277; A.I. R. 1927 Oudh 341 





à . 2 
-— 8.11, Expl? IV—AMatter which might. but 
` need not necessarily håve been matle ground of 

attacle in former suit—Res pudicata, : 

A suit was instituted by the plaintiffs against 
the defendants on the ground'that the latter were 
trespassers, but the Court, holding that the parties 
were co-sharers dismissed the suit. The plaintifis 
subsequently sued the defendants, récognising their 
title as co-shgrers, for restraining them ffom build- 
ing upon he common land so as to exclude the 
plaintiffs from using it along with the: other co- 


sharers : à ` 
- Held, that the subsequent suit was not, barred by the 


rule of res judicata inasmuch as although the matter 
which formed the ground of attack in the second 
suit might have- been- made ‘a: ground of attack in 
the former suit, the plaintiffs were not bound to do so, 
L ABID-UD-DIN v. BISHARAT ALI, 8 Lah. 308; 28 P. L. R. 
432; A. LR. 1927 Lah, 505" . 434 
———— s, 11, Expl. IV, O. If, r^. 2——Claim on 
alternative cause of action riot included in previous 
suit—Subsequent suit, whether barred. , 
There is nothing in law which compels a person 
to sue on an alternative cause of action and failure 
to do soinaformer suit does not bar a subsequent 
suit, either under O. lI, r. 2 or under s.11, Expl. IV 
of the Civil Procedure Code. N Gancaprasab v, Kopu- 
LAL, A. 1. R. 1927 Nag. 322 “888 


8.11, O. V, r. 19—Execution application— 
Service of notice on judgment-debtor—Failure to 
object—Ex parte order for execution—Question of 
executability of decree—Res judigata— Omission of 
Court to declare sufficiency of service, effect of. 
When an application is made for execution of a 

decree and notice, of the application is served on the 

judgment-debtors, they are bound to appear and 





show cawseewhy execution should not be ordered if 
_ they have any cause to show. If they fail to appear 


and show cause, and if on such failure an order 
ex parte is made by the Court directing execution, 
then the questidn of the executabilityeof the ' decree 


“should, according to the law of constructive res 


judicata, be'regarded as having been decided by 
the Court in favour of tle «lecrée-holder of the 
genéral principle that an opporhaiip having peen 
afforded to the judgment-debtors to show cause 
against it they failed to show cause and that any 
ground that they might have or should haveéaken 


8026 


. 


with eregard to the executability of the decree should, 


be deemed to have been decided against them. 

The principle of constructiye res judicata applies 
not only where parties are personally served but in 
all cases where they are-served in accordance with 
the rules relating to service of ‘process. 


- Under @, V, r. 19, Civil Procedure Code, the Court . 


involving the same issue and one of them is finally eis bound to declate that such service as has been 


decided while the other is still pending, the finding 


in the “decided case operates $8 ree judicata in the* 


pending suif, L MonaumMap Kuan v. Het Raw, 38 P. 
< 90 


L. R. zal ; 
ga. 41, EKAL. IV. , 2g. 
Where the relief claimed in a suit is one efor 
proprietary possession a plea of*the rights of a 
thekata in usfence cotld'not and ought not to be 
raised ani omission;to raisa auch a plea does not 
eonstituie tas mattor res judicata in A. subsequent 





R, 102] Mad, 813; 26 L, W, 484 


effected is Sufficient and proper if it is bf that opinion. 


Such a fermal declaration of the propriety of service ` 
- is really pecessary, at any rate, in all cases in whieh 


on the basis of such proper service the rule of con- 
structive rge fudicata is sought te be availed of, "n? 
Omission to make guch £ declafation is Tot a mere 


irfegularjty Dut renders an order ineffective efor the? 


'urposé of con&tituting wes judicata, M SUSDARARAJULO 
AIDÓ y. NABAYANASWAMI NAIDU, 39 M, Le Ty 34; AT 
B 


. e 
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e 
` ae —— 8.11, 0. XXXIV, Fe 6 —Suit on mortġage— 


e for personal 


. Prayer for personal decree in plaint— No provision 

decree in prelimgnary and final 

decrees—Application for persohal decree after sale, 
wither barred-—-Constr&ctive res judicata. 

Wheré the preliminary and final decrees in. a 
rgortgage suit are sijent about a relief for persanal 
decree asked for in the plaint, thereis no presump- 
tion of adjudication in respect thereof soas to debar 
the mortgagee subsequently, on the principle ‘of 
aie es judicata, from applying under 
O. XXXIW*r. 6, Civil Procedure Code, for a per- 
sonal decree. The absence of any reservation in 
the preliminary decree of liberty to the decree- 
holder to apply for a personal decree in accordance 
with the forms in Appendix D has not the effect of 
taking away the mortgagee's right under O, XXXIV, 
T. 6. M Govinpasamy GIQUNDAN v. KANDASAMY KOUNDAN, 
(1927) M. W. N. 330; 39 M. L. T. 22; A. I. R. 1927 Mad. 
4i9; 53 M. L. J. 489 | 528 


s. 21—Cause of action—Agency for sale— 





Agreement by principal not to sell goods in specified. ,. 


area—Suit by agent for damages alleging breach— 

Proper forum.: - 

Where the plaintif is employed by the defend- 
antto sell go$ds of the-latter in the Madras Pre- 
.Ssideney under a contract which provides that the 
:defendant is not to sell the goods in the area 
allotted to the plaintiff, a suit by the plaintiff in 
‘the Sub-Court, 'l'innevelly, alleging that in that Dis- 
trict the defendant sold goods in contravention of the 
agreement is properly maintainable M ARUMUKAM 
PILLAI V. ABDEALLI ÜHANDABHAI ATTARWALA | 37 


— $8, 21,°37, 150—Morigage-decree —Juris- 
diction taken way between date of preliminary, 
decree and date of final decree—No objection raised 
for passing final decree—Objection in execution 
proceedings—Oourt which passed decreé, whether 
retains right to sell. <8 
Where between the date of the preliminary decree 

in a mortgage-suit and the final decree thé local 
area in which the mortgaged property lies is taken 
away from the jurisdiction of the Qourt, the Court 
which passes® the Gécree has no jurisdiction to sell 
the property which has passed out of its jurisdic- 
tion in execution of the (nal decree. 





The Oivil Procedure OCode-does not authorise the* 


idea that a urt whigh originally passed a decree 
neyer loses its jurisdiction to execute it. 

When the territorial jurisdiction of the Court which 
passfd the decree is taken away between the stage , 


INDIAN OASES. 


“decree for money. 


D 


4 A 
e. [1927 
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“6 
. a . : 
Judge—Interference by High | Court—Power * of 

superintendence. © . 

Even though the District. Jud&e has refused to 
exercise the power vested in him by law under sg. 24 
of the Givi Procedure Code, the High Court hase 
jurisdiction to act- under that secjion. Besides, the 
High Court has the general - power of superinténdence 
over all inferior-Courts and this power is not limited 
by-any course faken-by thaDistrict Judge. Pat 
Suro Nanpan Lan v. Mancar CBAND, A. I, -R. 1927 Pat 
383 - - -7 456 

: S. 34, scope of—‘Decree for money’, meaning 
of—Decree on basis of mortgage, when decree for 
money—Interest in mortgage suits. _ 

A ‘mortgage-decree until it reaches the stage 
Shown by s. 90, Transfer of Property Act (O. XXX1V; 
r. 6, Civil Procedure Code; cannot be said to be a 


Section 34, 'Civil Procedure Code, applies only to 
decrees for the payment of money and has no appli- 
cability to a suit brought by a mortgagee to recover 
thé amount due to him on foot of the mortgage. 
L Manaat Rar v. BABU Sinan, 28 P. L. R. 380; 9 Lah, 
L., J.301; A. I. R. 1927 Lah. 445 437 


LJ 
————— $$; 36,1449 Y6- Decree for possession— 
Appeal—Stay of “execution*Surety for mesne 
profits subsequent to decree—Surety, whether can 
be proceeded against'in exectition—Restitution— 
Inherent” power to grant  restitution—Orders, 
execution of. Wg f 
Courts have inherent “power to apply the princi- 
ples of s. 144, Civil Procedure Code, to cases which 
are not strictly within the terms of the section. 
Where in a suit for possession execution of the 
decree is stayed during the pendency of appeal on 
the judgment-debtor furnishing security for mesne 
profits subsequent to date of decree, the decree-holder 
can, on dismissal of the appeal, realise the mesne prolits 
though they do not form part of the decreé, in execu- 
tion proceedings and is not obliged to bring a 
separate suit for them. L JawaLa BrNaH v. SUNDAR 


Sines; 28 P. L, R. 178; A. I. R. 1927 Lah. 346 328 
————— 8$. 37, See O.P. Q., 1908, 5. 21 245 
S, 47, See Execution OF DEOREB 673 
* e. 
8 47-—Mortgagé-decree—Dispute ae to 


whether certai» items of property dre included in 

decree and sale—Separatesuit? whether maintain- 
able—Applications under s. 47, Civil Procedure 
Code—Limitatton—Accrual of right to  apply— 
Limitation Act (IX of 19089, Sch. I, Art. 181. 


e of tha decree and execution, it has power to enfertain A questiog arising between the parties to B mort- 


an execution application for transmisgion to the Court 
having territorial jurisdiction: but has no power to sell 
“the property. : PN : 

Waiver of a right eto object to juristliction before 
the passing of the final decree does not imply a 
waiver of the right to object in exgoution proceedings 
toa sale ofthe property on the ground that it is nof 
-wifhin the territorial jurisdiction of the Court. 

"In the case of a mortgage-decree, the Ootirt which 
passed the decree does not retain its jurisdiction to 
sell the mortgaged properties in execution where 

- they wholly cease to be within its territorial jurisdic- 
etion, M'BATRUOHERLA SIVASKANDA V. RAJAH OF JEYPORE, 
(1927) $1*W. N. 202; Zo L. W. 671; 52M. L, y, -605; 38 
-M L. T, 35i; A. I, K, 1927 Mid, 627 . e 246 


fem 85, 24 1183 Transfers Befwoal hy District 


gage-decres as to whether certain lands were included 
ein the mortgage-decree and the sale under the decree 
is one which should be determined in proceedings 
under s. 47 of the -Civil Protedure Code asit isa 
KANG which arisesin execution of the mortgage- 
ecree. d ; i 


Applications under s. 47 of the Civil Procedure . 


Code are governed by Art. 181 of Sch. 1, of-tha 
Limitation Aêt whifh gives three yegrs from the 
date when the rightto apply accrues. , 
The right to apply for a declaration that certain 
lands are not included in a moftgage-fecree and 
and for recovery of possession of the same from 
the auction-purehhser accrues-on the date of the sale. 
' Q Umaratt MURERJEE v, Sekits SOLEMAN, 54 O. 419; A. 
f * 


ILR.1077 Gal, 614 °C 233 
1 88.47, 48. See O, P, C, 1882, m 280 ^ 311 


e ` 
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'o-L*——— $147, O. XXI, tr; 80—Joint decree-holders 
-Purchase by one in Court auttion—Deposit of 
decretal amoun? and, compensation money by judg- 

- ment-debtor—H&clusive right of purchaser to 
compensation money—Dispuse between decree- 
holders, whether falls within s. 47—Apjtale 
A question between two decree-holders as to their 

řight tô share in the 5 ner cènt compensation money 

deposited by the judgment-debtor with the decretal 
amount to avoid a salÉán execution is not one falling 

Within the purview of s 47 of the Civil Procedure 

. Gode. : ^ 

The compensation'under O XXI, r. 88 0f the Civil 
Procedure Code is payable to the auction-purchaser 
for the disappointment caused to him by the setting 
aside ofthe saleand is not a compensation payable 
to the decree-holders as such. Therefore, where one 


of twe joint. decree-holders purchases in Court - 


auction, and the judgment-debtor deposits the amount 
under O^ XXI, r 89, the other decree-holder has no 
right to claim a sMgre so far as the compensation 
money is concerned. Pat Munsur Rar v. Rup Narain, 
6 Pat. 386; A. I. R. 1927 Pat. 288 784 


———— s, 47, Ó. XXlp r. 95— Decree-holder pur- 
chasing, in auction—Application for possession, 
whether falla under s. 47w-Decree, when satisfied 
— Limitation Aet (JX of 1903), Seh. I, Arts. 180, 
189, applicability of. 

An application untler O. XXI, r. 95, Civil Procedure 
Code, for possession by an auction-purchaser, who is 
also the decree-holder is an application under s. 47 
of the Code and. is governed by Art. 182 of the 

* Limitation Act and not by Art. 180. e 

Where a decree-holder himself purchases the pro« 
perty soki under his decree, the decree cannot be 
said to have been fully satisfied unless the decree- 
holder is putin possession of the property purchased 
by him in full satisfaction of his decree. It cannot 
be said to have been satisfied merely by. the confirma- 
tion of the sale. @ Barası KASHINATH v. ANANDRAO, A, 
I. R. 1927 Nag. 294 s 335 

S. 48 (2) —Execuiion application—Extension 
of limitatione-Fraud as basis for extension—~ 

Fraud, what constitutes. -< 
. The period of limitation foran execufion applica- 
tion cannot be extended under s. 48 (2), Civil Pro- 
cedure Qode, unless the fraud complained of has 
prevented theeexecutioh of the decyeo. l 

Par Ashworth, J-.-Fraud-as used in s. 48, Civil 
Procedure Code, includes not merely deceit but, ex- 
cept with reference to contract, circumvention also, 
A AMBIKA NAIK v. pe Ras Tewari, A. I. R.. 1927 . All, 
. 638; 25 A. L. J. 81 Z 277 


s8. 50, 53, See C. P. O., 1908, s. 2 (11) 338 
& 53, 0.X 
Collector, partition by—Standing crops—Possession, 
delivery of: T ~ Mes 
The Civil Procedure Code makeg no provision for 
pasting a declaratory order on an application Woder 
O. XXI, r. 100. The only order which can be passed 
in favqur ofthe applicant is g direption that the 
‘applicant. be put in 
ig held Bo entitled. 
. The Collector "when partitioning an estate in 
azcordance’with s. 53 of the Civil Procedure Code kas 
power to give the shares to the regpective allotteég 
and has power to deliver possession ofthe standing 
crops. N Mousan ApDUt Rain y, PanaengaM, A. I; 
R 1927 Nag. 900 EO 281 








n 
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possession of the property if he ° 
. e 


1 
“997. 


s. 92—Addition of party as defendant. 
Sanction-of Advécate-General, whether necessary— 
Order refesing to implead as party, whether 
'judgment'— Appeal, maintainadibity of—Decision 
in sutt under s. 92, whether operales,in rem, e 
A person can beimpleaded as a defendant in a suit 
under 6°92 ofethe Civil P10cedure Code, without the 
sarection of the Advocate-Generut. e 

An order refusing to implead a person as a party 
to a suit under s. 92 of the Oivil Procedure Code 
finally adjudicateg or concludes the matter so far as 
that person is concerned and is, conseggentfy, a 
‘judgment’ within the meaning of cl. 13 of the Letters 
Patent of the Rangoon High Court. 

The decision in a suit-under s. 92, Civil Procedure 
Code, operates in rem R DooPLY v. Moonta, 5 R, 263; e 
A. 1. R. 1927 Hang. 180 261 


8. 92—Trust—Endowment lands to 


of 


temple for utsavamm—Management and possession < 


with one founder with consent of other founders— 

Person in possession, whether trustee—A ppointment 

of trustee by majority of heirs of founders, validity 

of—Foundation of trust and accretion to existing 
trust, distinction between— Founder's rights— Suit 
for establishing personal rights, whether falls under 

section. NG g 

Certain persons endowed an unendowed temple 
with lands for the annual celebration of-an utsaragn, 
One of the donors was allowed to lease out the lends 
and manage the utsavam; his possession was with 
the permission of the other donors and there was 
no deed: by which the founders had appointed any 
trustee : f ; 
` Held, (1) that the founder in possession. was not a 
trustee expressly or impliedly appointed ; 

. (2; that the right of trusteeshipe had not ebeen 
acquired by adverse possession by him ; 

(3) that the donors or their heirs had not divested 
themselves ofthe right of appoiuting or. electing à 
trustee ; ; 

- (4) that the endowment constitused a foundation of 
atrust and not ‘simply an accretion to an existing 
trust; A ae 

(5) that the app iki ofa trustee by a majors 
ty of the heirs of the founders ‘was valide . 

When the worship of an idol has been founded, tha 


e shebaitship is vested in the founders and their heirs 
eunless they have disposed it otherwise or there hag. 


been some usage or course of dealingewhich poiyts 
to a different.mode of devolutibn. "a 
Where a.suit is filed not for the purpose of 
viadiceting any rights of the. public in a pwblic 
religious or charitable trust but has been filed, only e 
for the purpose of.est&blishing the personal or in- 


r. 100 -Declaratory order—* ‘ividual rights of the plaintiff as trustee; the suit is 


maintainable without the sanction referred-to in 
`s, 92 of the Civil Procedure Code M KaALLURI 
"LAKSHMINARAYANA Uv, KALLURI PUNNAYYA, A.I b, 1927 
Mad.820 ° . 134 


-8.100. See Easements Aor, 1882, e, 18 331 


9.100—Second appeal—Questions of law 
an& faci intermingled—Appellate Court not coming 
into close qugrters with judgment of trial® Court 
Interference. Na? NG : è 

' Questions oflaw and of facts are sometimes very è 

‘difficult ta disentangle but, ab the proper logal effect , 

ot proyed. facjs" is essentially a question ef law, ilie 


High Court may interfera with them injeccont appeal, . 








* 
Li 
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e . r 
especially where the decision of the lower Appellate 
Court which reverses the judgment of the trial Court 


edoes not show marks of having com® into close 


quarters with if and met thee reasonings therein, 
N N&rayan v. NATHU, A I. R. 1927 Nag. 166; 10 N.L. 
J. 12 . : e 486 


° . 

-———— S. 100, OF XLI, r. 27—Second appeal— 
Wrong apprawement of evidence, whether ground 
for interference—Document in custody of party, 
admission of, in second appeal—Morigage— 
Redemapon—Plaintiff's duty to prove prima facie 
evidence of title. ` e 
Unless a plaintiff in a redemption suit gives 

prima facie evidence that the suit 19 brought within 

limitation he fails to show that he hasa subsisting 
right tothe property in suit orin othər words he 
fails to prove his title. But where the plaintif 
alleges that the mortgage was made some time be- 
tween certain years and the tinding of the lower 

Appellate Court is that it was made about a par- 

ticular year, the plaintilf must be held to have given 

prima facie-evidence that he isthe mortgagor and, 

therefore, entitled to redeem. . 

.Where an unregistered document has all along 
been in custody of the party himself it cannot be 
admitted in eyidence in second appeal on the sole 
ground that it has been recently discovered. 

el'indings offact, recorded by the lower Appellate 

Court, even if erroneous, so long as they are based 

upon evidence, are binding in second appeal upon the 

High Court, L Prem SINGH v. MOHAMMAD KHURSHID, 

A. i. R. 1927 Lah. 574 “215 


s,102—Small Cause Court decree—Transfer 
to Munsif for execution—Order in execution pro- 
ceedings, wheter appealable—Second appeal, when 
lies. - 

The Oourt executing a decree sent to it has the 
Bame powers in executing such decree as if it had 
been passed by itself, and its order in executing such 
decree is subject 4o the same rules $n tespect of 
appeal as if the decree had been passed by itself. 

An order passed by a Munsif in execution pro» 
ceedings relating to a decree ofa Small Cause Court 
which had been ransferred to th$.Munsifs Court 
for proceeding against immoveable property is, 
therefore, appealable 
cedure Code, .° o . 

given whew a décree of a Small Cause Court has 
been transferred for Éxecution against immoveable 
property to a  Munsifs Court, no second appeal 
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. [i93 
*Civil Procedure Code—1908 —contd. 


Although the gxtensfon ofthe, period of grace by 
the High Court in an appeal from a--preliminary 
decree on a mortgage moaifies the gecree of the trial 
Court, the decree of the High Court cannot, for the 
purposes of an applitation for leave to appeal under 
ss. 109 ahd 110 of the Code of Civil Procedure, be re-* 
garded as one of reversal, The decision reversgd must 
be a decision whichis the subject-matter of the appeal. 
Pat MOHAMMAD TABARAK ALI KAN v. DALIP NARAIN 
BINGH, A I. R. 1927 Pat. 379 ° 703 


ss, 109, 110—Mortgage suit — Valuation— 

Subjeet-matter in dispute. , 

In a suit on a mortgage-bond the plaintiffs claimed 
Rs. 36,997-13-3 against several properties of which 
one of the properties was claimed by the defendant- 
respondent, a subsequent mortgagee, as not being 
included in the plaintiffs’ mortgage. The latter pro- 
perty was valued at Rs. 9,000 only. The suit was 
decreed in the trial Court, but, on appeal by the 
defendant the High Court held that the property was 
not included in the plaintiffs! mortgage. The plaint- 
ifisapplied for leave to appeal to Privy Council: 

Held, that the subject-matter in dispute was really 
the whole debt inasmuch as*if the plaintiffs succeeded 
in their appeal, the respondent would be compelled 
if he wished to keep dhe property, to pay up the 
whole of the mortgage claime: Pat ARJUN Das v. 
Dwarxa PRASAD SINGH : 831 


8.109 (¢)~Interlocutory order—Appeal to 

Privy Council—Certificate, when to be issued. 

Per Chatterjea, J.—The power conferred by s. 1009 a 
(c) of the Civil Procedure Code upon the High Court 
to certify that a case is otkerwise fit for appeal, 
should be exercised tarely and only in caseseof great 
public or private importance. 

Per Rankin, J.—lnterlocutory orders fall within 
the ambit of cl. (c) of s. 109 of the Civil Procedure 
Oode, and where a question of right is decided, 

ublie or private importance may tke the place of a 
Pigh money value as a ground forleave to appeal. 
It does-not, however, follow that in debatable cases 
interlocutory matters should, at the option of the 
party complaining, be taken to the Privy Council 
provided only that they have a,certain public or 
private importance. Incidental matters qnd . tems 
porary matters may have a great deal of private im- 
portance, but thg desirability of takits interlocutory 
orders on appeal to the «Privy. Council involves 
practical considerations of a special character. G 
Binoy KRISHNA MUKERJEE v. SATISH | OHANDRA GIRI, 





‘would lie from an order made in a ain proceed- 310. W. N. 540; A. I. R, 1927 Cal.481 561 
ings where the matter is governe ys. lUzaf the’ a.a A y is 

Oil Proceduse Code. A MENDHA Kunwarv, GANGA -8.°110-—Appeal to P rwy Council—Cons 
BARAN SAHU ° 344 ¢ struction of document, whether ‘substantial question 





s, 105—Ex parte decree—Order setting aaide 
decree, whether ean be attacked in appeal from 
subsequent decree on merits. . : 

The propriety of an order accepting an application 
taset aside an ex parte decree, cannot be attacked fh 
an appeal from the decree Subsequently passed on, 
the merits of the case, inasmuch as the “orde does 
fiot ‘affact the decision of the case’ within* the meane 
ing of s. 105 of the Civil Procedure Gode. B Duonpu 
Manavay SHET v. VamMaANGovinp Patvarsuan, 29 Bom. 
L. R. 925; 51 B. 495; A. I. R. 2927 Bom. 455 262 

e% s33, 109, | 110—Mortgage-suit Appellate 
. Courhetlarging period of grace—J/udgment, avhether 
n- gne of revereal— Leave to appeal to Privy Council, 





of law'—Negligence of Solmitor—Question, whether 
one of law—Concurrent findling— Leave to appeal, 
The construction of a difficult dpcument is a 
mised question ef law and factso as to enable the 
High Court to grant leave to appeal to the Privy 
Council under 8.110, Oivil Procedure Code. 
-Questions o£ negligence, whether of Solicitors or o? 
others, are: ordinarily questions offaet and - where 
concurrent findings have been given by the Courto 
in India, leave to appeal to the Privy Qouncil will 
nêt be granted alth8ugh the reasons of the decisions 
given by the Courts are different. M JULIEN MARRET 
p MAHOMED KHALIL SHIRAZI & Sons, (1927) M. W.N. 
213, A. 1, Ri 1927 Mad. 413; 39 M; La 9.15; 53 M, Ia 
PEE totu 31 
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*——— $.110 —Appeal to Pripy Couneil —Decree of 
trial Court varied in favour of appellant on one 
point but confiemed on other points — Appeal on 
points on whieh decree confirmed —Substantial 
question of law, whether necessary. 

e Where on anappeal the appellant sugreeds with 
regard to one portion of his claim complefely*so that 
he has*no furthef grievance left against the decree 
of the trial Court in respect of that portion of his 
claim, but with regardéo the other portion his appeal 
is dismissed and the decree of the trial Court is con- 
firmed, heis not entitled as of right to leave for 
appeal to his Majesty in Council. He must, in such 
a case, show that there*isa substantial question of 
law involved in the proposed appeal to the Privy 


Council. C NARENDRA Lar Das CHAUDHURY v. 
Gopenpra Lat Das Caaupuury, 3i O. W. N. 572; 45 
O. L 4. 426; A. I. R. 1927 Cal. 543 65 


— —- 8.110, O. XLV, r. 3 ()—Leave to appeal to 
Privy Council —'Substantial question of law'—Case 
‘otherwise fit for «ppeal'—Question of law, whether 
should be of general interest. . 


Where the solequestion for determination between 
tha parties i3 whether Aa agreement executed by a 
Hindu widow is binding on the estate and the rever- 
sioners, it cannot be said éhgt the case involves a 
substantial questiom of law within the meaning of 
s. 110, Civil Procedure Code, or that it is otherwise á 
fit case for appeal to His Majesty in Council within 
ene of O. XLV, x,3 (D, Civil Procedure 
Code. 

Quere—Whather for purposes of granting leave 
to appeal to tha Privy Oouncil it is .enough that 
the case involves a Substantial question of law or 
that tbb question oflaw should also ba of general 
interest. A BHAGWANT Lan v, RAM Onanpra NAIK 654 


— S. 115. See O. P. O., 1908, s..34 456 


-— S. 115 — Error of law— Revision—Dismissal 
of application without going into merits on 
preliminary ground, whether failure to exercise 
jurisdiction -Jurisdiction, meaning of. > 
An error of law is no ground whatever for inter- 

ference under s. 115 of the Civil Procedure Code. 

Where a Court dismissed an &pplication for 
restoration ofa petition dismissed for default, with- 
out going iato the merits on the ground that the 
application was nqt mgintainable &nder the provisions 
of the Civil Procedure Code: 

Held, that the Court could no& be held to have re- 
fused to .exercise, its jurisdiction, even though its 
decision as to the maintainability of the application 
was wrong, and the order dismissing*the application 
could not be interfered with in revision under s. 115 of 
the Oivil ProcedureeCode. . s 

Where the law speaks of exercise of jurisdiction, 
or failing, to exercise jurisdiction, it means using or 
failing to use authority in enteripg on an enqyiry and 
carrying it to a judicial conclusion, The exércise of 





jurisdiction is not declined when such a conclusion . 


as een arrived at merely because, had the decision 
on & particular point been different, further questiohs 
woulg have had to be disposed of. . 
Jurisgiationein its ordinary seitse when applied to 
a Court means the power oreuthority of judgigg and 
a Courtis said to be of competent jurisdiction with 
regard to a suit or,other proceedings when it haa 
‘power to hear or datarming it or eXercise apy judicial" 


py 
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Cil Procedure Cede—1908—contd, 
6 


power therein. CJATINDRA NATH GHOSH v, SOURINDRA 
Naty Mirra, 31 Oc W: N. 818; 46 O. L. J. 182 468 
————— 8. 115+Order relating to Court-fees— 

Revision, whether lies. j 

A demand for further Court-fees is within the 
terms of s. 115 of the Civjl Procedure Code ang an 
application for revision is maintainabfe against an 
order about epayment of enhanced Court-fees but 
such application must be made *before the plaint is 
rejected for insufficient Court-fées. N Harinar Rao 
v. Saagu Bar, 10 N. L. J. 106; A. I. R. 1927 Nag. 256 5 

: 26 
- $.115—Revision—Limitation,"wrgng decision 

about. . 

Obiter.—5 wrong decision by the lower Court on a 
question of limitation is not a sufficient ground for in- 
terference in revision. N MapHorao v. Govinp RAGBOBA 
ToraDB 113 


ss, 115, 33—Pauperism, enquiry into— 
Error in law—Jurisdiction, whether affected— 

Revision—Transfer of Property Act (IV of 1882), 

s. 54—Registration Act (XVI of 1908), ss. 17, 40— 

Oral agreement, whether creates interest in immove- 

able property. 

The fact that a Court enquiring into the pauperism 
of a person commits an error in point of law does not 
affect its jurisdiction or attract the jurisdiction of the 
High Court under s. 115 of the Codeeof Civil Proce» 

ure. 

Whether the decision of a Court enquiring &ntó 
pauperism that other persons have acquired an 
interest in the subject-matter of the suit by virtue of 
an oral agreement isright in law or not is nota 
question which the High Court will consider in revi- 
sion as no question of jurisdiction is involved therein, 

.. The Transfer of Property Act has been designed 
in aid of bona fide litigants and if must be strictly 
confined to such litigants. Pat ASANAND v. Gossain 
MADAN Monan Nanp, A. I. R. 1927 Pat, 352 448 


— —— 88. 115, 151, O. XLIII, r. 1 (u)—Remand 
under inherent powers of Court—Appeal—Order 
allowtng*amendment—Revision. 

Where, after the original Court has disposed of a 
suit by trying all the issues before it, the Appellate 
Court allows an amendment of the plaint and re- 
mands the suit for trial onthe amenged plaint, the 
order of remandisone passed under the inherent 
powers of the Court and an appeal from the order of 
remand is not competent n&dein such a case a civil 
revision petition is equally ufisusigénable. 

Where a proposed amendfhent of the plaint dots not 
change the cause of action, the High Court will not 
interfere with it in revision. ‘ 

eer Curgenven, J. -The rule that amendments 








which alter the character of a suit should not Se - 


permitted is merely a rule of practice and does not 
touch the question of jurisdiction. M Karupanna 
PILLAI v. BTRUMALAI PILLAI, A. I. R. 1927 Mad. 859 56 
6 
— — S, 115, O. VI, r. 17— Order granting amend- 
ment—Interférence in revision—Mere errors of law, 
effect ‘of, . . ` 
Order VI, r. 17, Civil Procedure Code, confers 
aple. powers upon the Court to amend the plead- 
ings and where the trial Judge has, after examfning 
the argujnéhts advanced on both sides, granted leava 
to amend the plint, “the Htgh Cours will tot in 
revisiqn inferfere with the discretion gftho Judge 
even though’ his conclusion may be wrong? law,- 


r 


‘930, 


, Civil Procedure Code—1908—contd. ` 


> e Es 
*e  Whexe.& Court has jurisdiction to decide thee 


question’ before it and in fact degides the ‘question, 
i$ cannot be regarded as having aetéed in the exercise 
of its jurisdiction illegally-or with material irregul- 

. arity merely because its decision wagerroneous, L 
DuNOAN STRATTON & Co. v. GOENKA COTTON SPINNING 
AND Weavina Mints LIMITED, Dern, 9 Lah. L, J. 357 - 

° - 701 


4 " e 

————— 8, 115, O, XX), r. 58—Revision—Qther 

e remedy open—Ptssession, enquiry as to—Court. 
misunderstanding scope of inquiry. 

The High Court ina proper case may and should 
interfere in yevision even when‘ there is another 
remedy qpen to the applicant. i 

^ Ordinarily the High Court will not ifterfere in revi- 
sion in a case where there is another^remedy by 
Statute; but where it is quite clear that, althoug 
purporting to deal with tbe question of possession 
under the summary provisions of O. XXI, rr. 58, 59 
and 60, Civil Procedure Code, the Court has really 
been considering questions of benami, joint family 
and transfer in fraud of creditors and has been 
"materially influenced by suspicions relating thereto, 
it is right that the High Court should interfere. 
Pat Ananp Prasan v. Goran Das, 8 P.L. T. 077; A. I. 
R. 1927 Pat. 316 : 32 


—— $, 115, O. XXIII, r. 1—Appeal—Withdrawal 
of suit with leave to bring fresh suit, when to be 
granted—Duty of Court” to state reasons—Failure 
to record reasons—Revision—Interference. 
Ordinarily permission to withdraw a sait with 

liberty to bring a fresh suit should not be granted 
by an Appellate Court except on cogent reasons. 

' A Court granting leave to withdraw a suit with 
“liberty to institute a fresh suit should set forth the 
grounds on which such leave is granted. Where the 

. Oourt fails to state the reasons. and the High Court 
is consequently ot in a position. to judge whether 
the Oourt exercised a judicial discretion in giving 


` permission; the High Court will interfere in revision 


E 


and Bet aside the order, A BAIJNATH PANDE v. BABBAN 
PANDE, 25 A. L. J. 484; 49 A. 459; A. I. R. 1927 All. 522 
. . . ..232 
s. 115, O. XXIII, r. 1—Withdrawal with 
liberty to bring fresh suit—Wrong exercise of 
discretion—Revision—Duty of Cougts in granting 
leave to withdraw 
Where the Court has jurisdiction to grant leave. 
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* . [1927 
å e 
Civil Procedure Code—1908— qnt. 


suit with liberty to bring afresh suit on the same 


‘cause of action. If justice requires that the plaifitif - 


should be allogved to prove the document which he 


-has failed to prove,the proper eourse would be to 


allow him to do so in the same enit. 

A Court acts with material irregularity where it 
allows a plaintiff td withdraw his suit with liberty 
to brig 4 fresh suit in the absence of any material 
before the Court on which itis é@ntitled to *exercise 
the discretion allowed under O. XXIII, r.l of the 
Civil Procedure Code. e. 

Where & Court purports to exercise a discretion 
which the law does not give it, except in circum- 
stances not shown to exist, the Court must be . 
deemed to have acted Without jurisdiction. A 
MAHABIR Prasad v MOHAMMAD ALI Kuan, A I. R. 1927 
All. 704; 25 A. L. J. 870 229 


8.115, O. XLIII, r.1 (w), O. XLVII, rr. 1, 7 
—Review on ground of discovery of new evitlence— 





-. Order granting review but deferring consideration 


of materiality of evidence, . 
—Revision—Interference. » à 
The provisions of O. XLII, r. 1 (w), Civil Pro- 
cedure Oode, are to be.read subject to the .provisions 
of O. XLVII,r.7, and anprder ‘ranting a review. 
can be appealed against only on one of the grounds 


legality of—Appeal 


"get out in O. XLVU,r.7, | * 


An order which alma review and defers con- 
sideration of the new evidence and the arguments 
thereon to afuture day is not against law, inasmuch 
as a Court is not called upon at that stage to see that 
the evidence if believed would be conclusive. 

The High Court ought not to interfere in revision 
with an order granting review on.the ground of 
discovery of new and importapt evidence merely on 
the ground that the order does not state in go many 
words that the matter is important. M Srinivasa 
TvENGAR v. OFFIOIAL Assignee MADRAS, 52 M. L. J. 682; 
A. I. R. 1927 Mad. 641; 39 M. L. T. 11; 26 L. W. 277; 


(1927) M. W. N. 806 : 377 
———- SS, 141, 144. See GUARDIANS AND WARDS 

Aor, 1890, es. 43, 45 _ 493 
— ——— $. 144. See O. P. O., 1908, 8. 36 328 


———- S, 144, scope of—Restitutio® irrespective of - 

- 8. l4j4—OCourt Fees Act (VII of 1870), Sch. I, Art. 
1, Sch. I1, Art. 11—Appeal from order of restitution 
—Court-fee. e 
According to the practice of the Lahore High Court 


to a plaintiff to withdraw a suit with liberty to bring ‘an appeal from an grder under & 144, Ofvil Procedure 


a fresh suit, the fact tifat the Court may have exer- 
‘eised and probably did exercise a wrong discretion 
in granting leave does not: bring the case within 
. the purview of s. 115 of the Civil Procedure Code. 
Applications for withdrawal should not be granted 
jight-heartedly, A Hasan Att v. LAOHMAN PRASAD, 25 
‘A. L. J. 838 . - 872 





*Cotle, does not require ad valowem Court-fee but only 


a Court-fee of Rs. 4. 

In the matter of # fiscal enactment when the ques-- 
tion is in doubt, the rule of sterg decisis applies. 
. The power of a Court to do all things necessary to 
do substantial justice between the parties in the 
matter of restitution is not limited to s, 144, Civil 
Procedure Code, and in all cas®s where the parties 


= s. 115, O, XXIII, r. 2—Withdrawal- of suit ' have invoked the aid of the Court and tlte Court has 


with leave to bring fresh suit—Failture to prove 
document by mistak’, whether sufficient grcund— 
Order granting léave without material. for exercising 
diseretion— Material irregularity*-Revisign—Inter- 
ference. . e i 
: The fact that the plaintiff has. failed’ fo *prove a 
particular document, through a mistaken -belief dhat 
theedefendant’s Pleader had admitted the document 
and that if allowed to bring a fresh suits he could 
properly prove the*docurfent js not,a sufficient 
ground for, allowing the plaintiff to withdsaw 


e . P 
. 


the, 


recognised a certain transaction on the basis of an 
existimg decree, then, if the existing decree is set 
aside on appeal, the Court may order the parties to 


* be restored tothe position they would have been in 
- if they had not teken aetion under the existing decree, 


Ri 1927 Lah. 

; ° 657. 
-8. 145, O. XXXIV, r. 14*-Htecuticn of 

dedree—Simple monéy suit— Compromise decree 

ereuting charge—Enforcement of, charge in 

exeqution—Suredy mada lable by decree, position of, 
: ^ f 


r 


L Morr Sinan v. HARBHAJAN SINGH, A. 1. 
635 | 





iN 
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e . e e 
.* {X Section 145, Civil Procedure Code, applies to cases within limitation it is open tothe plaintif to make " 
where the liability of the surety is incurred in- 8 fresh application for such purpose. Otherwise, it 
depend»ntly of the decree and is nôt contained in or is open to him to apply tothe Court under s. 151 of 
'declarel by the decree itself which is sought to be the Oivil Procedure Code to restore the dismissed 
exe^uted. In thé latter case suche person becomes application on proof of the fact that the default for 
really a judgment-debtor and, therefore, becomes which the application was dismissed was excusablé, 
liable as such. f -0 a Where there is no pro*ision in the» Civil Præedure 
Where in a simple money suit a compromise decree Code expressly providing fara remedy and none 
is passed providing that the decree-holder is entitled which prohibits a remedy being administered and 
to realise the decreta] amount from certain properties, such remedy is called for in order to do that feal 
the -decree-holder is*entitled to recover the said and substantial justice for the administration of 
‘amount from the properties charged by the deeree which the Courts exist, the provisions of s. 151 of 
‘in execution of that decree and cannot be compelled the Code may and should be resoxted to. © Sarat 
-to bring a separate suié to enforce his charge. Karsana Boge v. Bisweswar Mirra, 31 Cp WON. 576; 
Order rur r H, pss Procedure Gods; does 54 C. 405; A. I. R. 1927 Cal. 534 69 
not apply to the Punjab. L Firm Aya RAM-TOLA RAM t. 
Ree Her RA-Bosn Ras TOO Ag ——— s. 151, O. IX, rr. 8,13, O. XLI, rr. 17,19 
E —hRHestoration ‘of suits and appeals dismissed ig 





—~— 8. 150. See O. P. O., 1908, s. 91 245 default—Sufficient cause—Inherent power of Court 
~ S, 181, See O. P. O., 1908, s. 115 670 to restore—Inherent powers, when can be invoked. 
: s. 151— Inherent powers of Court, when to Suits or appeals dismissed for default under 


be exercised — Other remedies open, effect of. O. IX, r.8 or O. XLI, r. 17 ‘can only be restored if 
Section 151 of the Oivil Procedure Code makes no Sufficient cause is shown and Courts in the 
law; it merely reminds Judges of what they ought to bsence of such sufficient cause being shown, are 
‘know already, fhat if&hey find the ordinary rales of precluded from invoking in aid their inherent powers 
P resulting in injustice in any case, whether  Unders 151, Civil Procedure Code. What-is a suffici- 
"by the* force of rene or through the attempts ert canbe E upon the particular circumstances 
‘ofa party to get : x a = 
"hole. pe aa to € MC S ir eadvantage out of: them; ,. The provisions of O. IX, rr. 8 ang 13 are exhaustive 
Before this can be done the party invoking the in respect of cases where the plaintiff makes default 
‘exercise of the powers under s. 151 of the Civil im appearance in a suit and so are the provisigns of 
‘Procedure Code, must show that the injustice he O. ALI, rr. 17, 19 in respect of cases where the 
-alleges cannot be prevented in some other way which appellent makes default in appearance in an appeal. 
does not involve a breach of those rules. . When the Legislature has made special provisions 
It might possibly suffice if he shows that thereia 1 order to meet a particular contingency it is not 
.no way within the rules which is not unreasonably Open to a party to have recourse tothe residuary 
‘difficult or costly but that will be the very least ANG moreor less nebulous powers inherent in Courts * 
condition which can justify a grant of his prayer. under 8. 151, Civil Procedure Code. L "KnusuI 
Where a party can obtain the relief he seeks by a MUHAMMAD v. BARKAT Bimi, 28 P. L. R. odd; A. LR, 





‘fresh suit or by review, or where there are other “1927 Lah. 622 . . 425 
remedies open to him, a Court should not exercise its 8,151, O. IX, r. 9—Dismissal for default— 
: powers under s, 151 of the Civil Procedure Code. N Restoration—Appearance later on same day 
| BADASHIO Rao v. UMAJI, 23 N. Li. R. 79; A. I. R. 1927 Sufficient cause-—Inherent jurisdiction. ; 
Nag.212 o: : 220 When a suit or an application is dismissed for 





&. 0. ; — Dimi : default a litigant who was not present at the propér 
Say e un Oa ce unde time is not entitled, as a matter of right, to have it 
lal, legality of. . restored on“payment of such sostas may have been 
On an application under O.IX, r.4 of the Civil incurred, by reason of his default, by the opponents. 
Procedure Code fór the restoration of a suit wifich because he appears in the Court later on in the 
“had been disntissed for default, the Munsif*fouhd day; but he must showe sufficient cause for his non- 
that there was negligence on the part of the plaintiff, ®Ppearance at the proper timé. | 6. , 
. but acting under s; 151 restore@the suit: ^  . ., Except under very special circumstances * calling 
Held, that when there is a specific Fule in the Code for the applieation of s.151 of'the Civil Procedure 
for the restoration ofa suit, the learned Munsif was Code, an ppplicant whose casê is dismissed for 
. not entitled to have recourse to 8. 151 of the Civil ‘S@efault ie bound to make out a sufficient cause for 
. Prosedure Code, and, on hisown finding, the order of hi8 AE pace att "PREIS: ata ye omtr 
‘restoration shoufl: not have been made. Pat Ram’ SAMoMAL v*RaTokHAN, A. L R, 1927 Sind 223 129 


Mannar b. Manuod Lar, A.I. R. 1927 Pat. 369 620 zs. 151, O. XLI, r, 23— Trial  irregular— " 


DE * 8,151, O. IX, rr. 4, 9--Suit dismissed for Appeal—Remand under énherent powers, — 

' default-—Application for restoration alsoe dismissed Where an Appellate Court finds that the whole 
-For default—Application — for restoration ef case has been badly conducted in the trial Court, 
application, whether comgetentz-Inherent power of that neatters have been put in isgue which were not 
Court. kd raind in the pleadings, and the case his been 

Where an application for the restoration of asuit edzcided upon questions not raised, it can reverse the e 
'diemjssed far default isin iteturn itself dismissed ecree of the lower Court and remand the case 
‘for default no applicationsunder r. 9 of O.K of the wader ite inherent powers with directions- to try the 
: Qivil Procedure Oode is competent for the, restora- case dê novo. L Banal SINGH, SURAIN SINGH, 9 Lah, 
' tion of the dismissed application. Where, however, L. J, 2684.1. R* 1927 Lah. 480 454 
*gn eppljoation to restore- the*anit would be still ——— 9. 181, Q. XLI, r, 23, XL (1) (Uo 

M . - , e 
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de * 


Remand for trial of additional issues, legality of— ` 


Oeder of remand, whether appealable—Tesis of 

appealability—Inherent power of" Court, when to 
, be invoked—Practice—Treating appeal gs revision. 
e Where an Appellate Court, withoutedeciding any of 
the issues in a case, frames an „additional issue but 
insteaf of calling for a finding retaining the appeal 
on its file, reverses’ the decree of the lpwer® Gourt 
ang remands the case to the trial Court, the order of 
remand is not one mate under O. XLI, r. 23 of the 
:Oivil Procedure Code and no appeal lies therefrom 


' under O, XLIII (1) (v) of the Code. 


Suchan order*is not a ‘decree’ within s. 2 of the 


- ‘Code as it @&s not finally determine al or any of 


the matters in controversy inthe suit, and is not 
consequently appealable under s. 100 of the Code. 
But the memorandum of appeal from such an order 
tan be treated asa petition for-revision. ` i 
‘It is now well-settled that a Court ought not to 
make use of the inherent jurisdiction with which it 
is invested in circumstances to which the provisions 
-of the Code of Civil Procedure are applicable. 
Whether an order of remand is appealable or not 
depends on whether the order is really one under 
O. XLI, r. 23 of the Code and not on whether the 


..Judge'purported to make the order under O. XLI, 


r. 28. G Banxa BEHARI DEB v. BIRENDRA Nata DUTTA, 
A. I. R. 1927 Cal. 850 864 


S. 152, Sch. ll, Para, 2,cl. 12—Decree in 
terms of award—Award based on mistake in 
calculatión of figures from document filed by parties 
—Deeree and award, whether can be amended. `. 

-On areference to arbitration through Court, the 

"parties. filed before the arbitrator some documents, in 





.'one of which there was a mistake in addition of the 
*:figures which was not noticed by any of the parties. 
The arbitrator passed an award on foot of such. 


figures, and a.decre@was passed by the Court iu terms 
of the award “without objection by any ofthe parties. 
An application for correcting the error was dis- 
missed’ by the Court of first instance and the party 
aggrieved applied for revision of the order:, e à 
. Held, (1) that the apflication was practically not to 
correct an error patent and apparent on the face of 
the record but to go much deeper into the matter 
and to re-open the accounts and the figgres at which 


the arbitrators had arrfved which could not be done | 


on civil revision petition; : 
(2) that really the matter was one either for a review 
or for’ an appeal. M “LAKSHMI  NARAYANAPPA 2. 


.BaroRAYvA, (1927). W. N4242; 53 M.L. J. 38; d 


R. 1927 Mad. 720 





O. I, r. 1 0 —Addition of parties, when can be 


“+ permitted Um 


he cases in which an amendment will be allowed 
under r. 10 of O. I of the Civil Procedure Code may 


- e be classified firstly, as-those in whichan agent has 


-filed a suit in his own name instead of his princi pal'& 
name; secondly, where areestateis the real plaintiff 
and by mistake a NOU person is put on the record 
to represent it; and thirdly, whereea plaintiff is 
added to enable a complete adjudication of th® ques- 
tions involved in thé suit or to fully protec$ the 


© defendant's interests. = e 


- Under this rule a plaintiff on the řecord cannot De 
given a-good cause pf action by the sfibsequent 
addition of-a plaintiff who has® good cause of action 
B Jauunapas GORDHANDAS v. DAMODARDAS Ofieu1 Lan 
g9 om, L, Y, 218; A LR. 1927 Bom, 42k e » 28 


INDIAN'CASER, - HE E 


.Nag. 299 ; 


joinder of partie’ and causes of action :. 


~ 0. Il, r.. 2*-Suit for damages for 


* pios? 
Civil Procedure Code—1908—contd. ` 


O 1, r. 10—Landlord and tenant—Rent, sud 
for—Transferees of holding, whether can be made 
-parties. * ' i 
Certain persons who were, transfegees of a holding 

applied to be made defendants to a suit for arrears 
of rent instituted against the recorded tenants of the 
holding, but* their application was dismissed. "he 
plaintiff was averse to joining the applicants as 
defendants to the suit inasmuch as he thought that 
such joinder would amount to 4 recognition of the 
applicants as his tenants: SAT. 

Held, that it would be proper to join the applicants 
as ,defendanis to the suit and that there was no 
reason why the question of transferability of the hold- 
‘ing without the consent ofthe landlord could-not be 
fought out properly in the rent suit. Pat SARJU 
ManToN v. Bist Berasray, 8 P. L. T. 305; A. I. R. 1927 
Pat. 242 544 


0. 5 r. 10— Mortgage suit— Lease after pre- 
liminary decree—Lessee, whether necessary pariy to 
final decree—Mortgage suit whens terminates. 
Although under O. I, r. 10 of the Civil Procedure- 

Code, a party may be joined at any stage ofa suit 
and a mortgage suit does not terminate till, a 
decree absolute is passed, yet it isnot necessary 
that a person who has become a lessee of the mort- 


„gaged properties during, thependency of a mortgage 


suit should be added as a party before a final decree 
is passed. N Marotrrao v. Tursi Bar, A. I. R.1927 
306 
———— Q. lr. 13, O. Il, r... 3—Suit by different 
plaintiffs entitled to different plots against same 
defendant—Misjoinder of parties and causes of 
action. . 


‘Subject to the control of the Court, persons can .- 


unite as plaintiffs though seeking individual reliefs in 


-cases where the investigation would to a great extent 
: be identical in each individual case. 


Two persons instituted a suit for khas possession of 
three plots of land with mesne profits.e It was found 
that one of the plaintiffs had obtained settlement of 
two of the plots and the other plaintiff had obtained 
Settlement of the third plot, the settlements being 
under two separate potias. The Subordinate Judge 
dismissed the suit on the ground that there was mis- 


C LADHA 
Tanr Dast v. SUKDEB BUATTACHAR ME f e 811 
. 


—— L— 0, llr. 2. See O. P. 0,4905, 5. 11, Expl. 1V 
888 


Held, that there ‘was no misjoinder. 


nona 
payment of vent for one fasli afterrent for next 
fasli had falleg due-- Plaintiff having no knowledge 
of non-payment—Suit for vent for next fasli—Bar 
0. 11, v. 2—Contract—Time e for performance 
not fixed—Performance within reasonable time— 
Contract Act (IX: of 1874), s. 40. 
Under an agreement between a lessee and his sub- 


lesseo, the latter was to pay rent to the lessor within 


æ specified time, obtain a receipt from him and 
deliver it to the, lessee. Ina suit by the legsee- 
against the sub-lesBee fof damages for non-payment 


.of rent Sor a certain fasli, the latter pleaded that by 


the date on which ea previous suit for rent fòr a 


previous fasli had been fed the claim" for &h fasli 


now sugd on had accrued and that the suit waa, 
therefore, barred under O, II, r.2, Oivil Procedura 


. €ode, ‘The Court Sound that the plaintif had nq 


* 


Vol 103) . t. 
Civil Procedure Code—1908—contd. -o 


* 
knowledge at the time he filéd.the first suit that the 
ayments due in respect of the sedond suit had nof 
een made : e ’ 
Held, (1) that the delivery of the receipts was to 
be made in a reasonable time ;* P 
. (2) that the cause of action for suing fof damages 
for not delivering the receipts would not arise until 
that reasonable time had expired; 

3) that the provissons of O. II, r2, Civil Pro- 
endure Code, were nof applicable inasmuch as the 
payment of rent had to be made.to a stranger to the 
contract in circumstances such that the payment 
could not have come tò the knowledge of the plaint- 
iff before he filed his suit. M YARLAGADA PAKEERAYYA 
v. PULIGADDA SURYANARAYANA, 39 M.L. T. 217; A. I, R: 
1927 Mad.791  . 74 
ge O. Hl, Ya 3. See C. P. O.,1908, O. I, n. 13 811 


O. Ill, r. 5, Sch. Il, para. 10—A rbitration 
— Party whose rights are not in dispute not joining in 
reference—-Referance, whether illegal—Filing of 
award—Communication of fact of filing to Pleader 
by Bench Clerk, whether sufficient notice. 

The fact that & party, to a suitas regards whose 
rights there is no dispute and as against whom the 
suit is *consequently dismissed, did not join in a 
réference to arbitration 8í$iwe matters involved in 
the suit does not rénder the reference illegal. 

Communication of the fact of the filing ofan award 
tothe Pleader ofa party by the Bench Clerk of the 
Court is a sufficient compliance with the provisions of 
para. 10 of ‘Sch. ILof the Code of Civil Procedure, 
C Saros Bata BOSE v. JATINDRA: Nava Boss, 45 O. L. J. 
458; A. I. R. 1927 Og]. 619 625 
———O0.V, 19. See C. P.0.,1908,s.11 — 828 

O. VI, r.17. See O. P. O., 1908, s. 115 701 


—— — 0. VI, r. 17—4A mendment of plaint. 

There are three essential conditions which must 
ordinarily be fulfilled before an amendment of plaint 
can be allowed? (1) There must be good faith on the 
part of the ‘plaintiff; (2) the amendment must be 
possible without prejudice to. the defendant and (3) 
the amendmerft must not turn the suit into one of a 
different character. _ y 

Where the amendment is suggested by the defend- 
‘ant higself, the relief claimed remains the same and 
the effect of the amendment is to restrict the reli 
claimed to What is th reality a gnodification of. the 
original relief, the amendment should be allowed. 
N BHUWANLAL V. SUMRANLAL, 23 N. L. R. 81;-A. I. R. 
1927 Nag. 310 455 


O. Vil; t. 10—Suit cognizable by Revenue 

Court presented to Civil Court—Prosedure. 
Where a suit cognizable by a Revenue Court only is 
presented to a OivilgCourt the proper procedure for 
the latter Gourt isnot to dismiss the suit but to re- 








turn it for presentation to the proper Court. Pat ` 


SEORETARYOE Stats FOR INDIA IN, COUNCIL v. NATABAR 
Manaras, 6 Pat: 358; A. I R. 1927 Pat.254  * 435 


——— 0. 1X, rr. 3,4. See O. P. O., 1908, s. 181 
. 


*, 620 

O. IX, rr. 4,9. See C. P. O., 1908, S. 151 
e ae : 69 
—— e © IKON, 8—Ex parte decree—Party absent 
—Pleader present—Decree *passéd, whether ex®parte. 
It is settled law that if a Pleader engaged by a party 








be actually present in Court and there is nothing toe 
show thathe asked for an adjournment or retired 
from the suit, the decree passed in the presence ‘of 


aoa = 


s 


GENERAL [NDEX; 


-—— 0. XVII, rr. 2, 3— Decree. on merits—A ppeal. 


Civil Procedure Code~1908—contd, 


that Pleader cannot be regarded as an ex parte degree 


, although it may be that his client may hot liave:beem ~ 
‘present. Pat Krzpu Narex v. Rasis Ray, 6 Pat. 383, 


A. I. R. 1927 Pall 291 7. 


—— — 0. IX, rr. 8, 9. “See Bexos Tenano? Aor, 
188595. 9 S e 615. 
0. 1X, rr. 8,13: See O. P. O., 1908, s. le.. : 


— — O.IX,r.9. See O. P. O., 1908, 8. 151 129 
— —— 0, IX, r. 13, applicability of, to insolvency 
` proceedings. See PROVINCIAL IusoLfsNGY Aor, 1920, 

885.4, o f e. 381 


-——— 0. IX, r, 13—Ex parte decree, setting aside 
of, after decision of appeal—Jurisdiction io 
entertain application. ` . . 
Itis competent toa Court to decide an applica- 

tion to set aside an ex parte decree even after an 

appeal from that decree had been dismissed. 

Sueh an application does not liein the Appellate 
Court, but ought to be filed in the first Court, and 
it makes no difference whether the party making the’ 
application. was appellant or .respondent in the 





appeal. M SuBRAMANIA IYER v. VARADARAJULU NAIDU; 
26 L. W. 19; 53 M. E. J. 110; A. I. R. 1927 Mad. 722 
: 146 





O. IX, r. 14 —' Opposite party,’ meaning. of— 
Partition suit—Ex - parte decree. against some 
defendants—Other defendants, whether ‘opposite 
parties'—Notice, whether necessary. ; 

In a partition suit a preliminary decree was made 
against some defendants on compromise and against 
some others ex parte. The latter applied to set aside 
the ex parte decree. The application was rejected and 
they appealed. Some. of the other set of defendants 


. who were made parties: to the appeal died and their 


representatives were not brou 
time: : 
Held, that the appeal was not incompetent inasmuch 
as the term ‘opposite party'in O.IX, r.14 of the 
Civil Rrogedure Code meant only the plaintiffs, 
although the suit was one for partition, and the - 
appellants were not bound to issue notice to the other 


t on reford in 


“seb of defendants. C Susuin Kumar V.  ANNADA 
PRASANNA LAHIRI, 31 O. W. N. 906; A, I.R. 1927 Cal. 
692. m ec 860 


— — Q. XIII, r. 2—Evidence tendered at late stage . 


—Court, duty of—Rejettion, whether legal. 

Itis the duty of a Court to” getehold of all the 
relevant evidence there m&y be and to examine it, 
giving, of eourse, due weight to the circumstances 
attending its production that might render it, less or 
m*fe credible and giving the other -party a fair 
opportunity of meeting it and no Oourt has aright Yo 
reject evidenfe tendered at any stage of the trial 
before its close. unless it is irrelevant. N Kawop 
SINGH v. WHEMKARAN, 10 N. L. J. 129; A. I. R. 1997 - 
Nag. 269 . e^ 186 


Where & Court has passed.a.decrge on the merits 
purporjing to act under O. XVII, r. 3 of the' Civil 
Pyocedure Code, the party against whom the decree 
is *pasfed cannot treat it as an ex partię decree and 
appeal agaimst the order refusing to set it aside, but 
he ought” to prefer aneappeal against, the- decree 
itself. L Lat, Caan8 v. Kara Ra, A. I R. 1927 Lah, 
562 ! . ATE ee 192 

: O. XVIII, r. 2—Statement of, case—New 

pleadings, introduction. of. bai: 


o. 08 


z . not apply toa case where a judgment-debtor under. 


Civil Procedure Code—1908—contd. "e 
Under O. XVIII, r. 2, Civil Procedure Code, & 


party has only the right to state the case as it has : 
plready been put forward and new jgeadings cannot ' 


ə introduced without the leave. ofthe Court. L- 


< MUHAMMAD Anrev. GULAB, ASI. R. 1927 Lah. 615 501 


e . 
= O. XX, r. 10, O. XXI, r. 31-*Decree for 
- "lclivery of moveables and for value if not ‘delivered 
, —Execution for value without demand for delivery, 


~ legality of. i : : 
The case of a edecree which follows O. XX, r. 10, 


— 





. Oivil Proeqjiire Code, is specifically provided for, so 


far as its mode of execution is concérned, in O. 


. EXl,r. 31 of the Code, and the holder of such a 


deeree cannot execute the money portion of it without 
staking recourse to the procedure prescribed by O. 
XXI,r.31. O BAL MUKUNDA BISSESWARLAL v. BENGAL 
Nagpur RAILWAY Co. Lro., 31 C. W, N. 850; A. I R. 
1927 Cal. 652 d 740. 
Smm O. XXI, r. 2—Adjustment of decree—Oral 
“agreement adjusting decree inchoate—Execution, 
bar to. ; 

Àn oral agreement which has not been performed 
by either party cannot successfully be set up in 
order to prevent a decree-holder from proceeding 
with the execution of the decree. L Karam OHAND 
MADAN v. DuNLoPeRussER Co. Lro., A. I. R. 1927 i 
537 $ 


——*_ 0, XXI, r. 15, O. XXXII, r. 6—Hindu Law 
-—Joint family. consisting of minor members— 

. Payment under decree to karta—Leave of Court, 
whether  mecessary—Joint decree, execution of— 
Payment to one of joint decree-holders, whether valid 
discharge. : : 

- The karta of a Hindu joint family has free authority. 





to act for the famil and it is nót necessary to obtain ` 


the leave of the Court before a payment of the amount 
due under a decree to the joint family is made to him 
merely because a minor member ofthe family is 
concerned. ] x "m 
Tt isopen tothe kerta to bring a suit th Ris own 
name or to join the other members of the family 
but the fact thathe has joined the other members 
does not necessarily derogate from his powers as 
karta. ` e * d IAM 
Under O. XXI, r.15 of the Code of Civil Pro- 
cedure any one of joint decree-holders can execute the 
whole decree, consequentty in the case of a joint 
decree a judgmemt-debtor is entitled to look for a valid 
discharge to any one of thb joint decree-holders who 
executes the decree. Pat JHAKHRI Gore v, PHAGU 
Mazto,eA. I. R.1927 Pat. 329; 8 P. Li. T. 708 . 78 


i Oe 
|o O. XXI, r. 16—Decree for money—Death of 


E 


judgment-debtor—Estate of ‘deceased vesting in 
decree-holder and third person -Execution  of* 
decree. - ©. . 
Where, subsequent to éhe attachment of a house by 
a decree-holder in execution of a money-decree, the 


judgment-debtor died and his assets vested in equal 


phares in the degree-holder and another person and 
the latter was brought on record as the lega} repre- 
sentative of the deceased : ° 

* Held, that the decrec-holder was not entitled" to 
execute the whole degree against the halfeshare in the 
hands of the Mn Drought on record "as legal 
representative but might be a*lowed *to proceed 
against tlie Whole house for the whole debt. 
*. Order AKI, . 16 of the Civil Procedure “Code does 
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^ 
. 


a Qo 
"Civil Procedure Code—1908- contd. 


f 6 : 
a decree for mortey dies and his estate vests in the 
decree-holder and others as” legal? representatives. 
M SUBRAMANIAN Curry v. Kast Cseri, A. I R. 1927 
Mad. 937 - . 911 


— .— 0. Xxi, r. 22— Limitation Act (IX of 1908), 
. Sch. I, Art. 188—E«zecution of decree—Nottce to 
judgment-debtor—Ovrder directing attachment-—~ 
Limitation, objection as to, wgRether can be taken. | 
Where on an application for execution, which is 
prima facie barred by time, an‘order is made direct- 
ing that notice should be issued to the judgment- 
debtor under r. 22 of O. XXI of the Civil Procedure 
Code and, after the service of such notice, an order 
is made for attachment of the judgment-debtor's pro- 
perties, the judgment-debtor is debarred from urging 
subsequently that the application is barred by «time. 
Pat Briswawsman Nata Sani v. Mauzsu Sans, 6 Pat. 
277; A. I. R. 1927 Pat. 218; 8 P. L. T. 652 


———— 0. XXI, r. 31. See O. PY O., 1908, O. XX, 
R. 10 740 


— — — 0. XXI,r. 50, O. XXX, r. 2— Suit. by firm 
—Counter-claim—Disclosure of names of partners 
-by firm's attorneys—Decree against firm-—Fhcecution 
—Right of person «wRose name was disclosed to 
show he is not partner. j 
In asuit by a firm a counter-claim was. made 
agait st the firm and the defendants applied for dis- 
covery of the names of the partners ofthe firm, 
The attorneys of the firm disclosed the names of the 
partners and a decres was pas:ed against the firm. 
One of the persons whose name was so disclosed and 
against whom the decree wassofght to be executed 
contended that he was not a partner of the firm^ < 
` Held, that he was entitled to, prove that he was 
not a partner. ~ 
The whole scope of O. XXI, r. 50, isto provide 


that no person shall be held liable in, the execution ' 


ofa decree against a firm unless his position as a 
partner of the firm has been in some way established. 
Clauses (b) and (c) ofthe first paragrgph Jay down 
certain cases in which it may besafely said that & 
party knows the suit has been launched against him 
on the allegation that he is a partner in the firm. 
In those cases nothing further remains €&o be 
decided as regards his liability, but in the absence 
g any decision oreany basis for execution against 

im, the case put forth undef sufb-r. (2) of r. 50 
arises, and in those cases the party who desires 
execution against any person must apply to the 
Court for leave, and if the liability is not disputed, 
the Court grants leave: ifthe liability is disputed 

. the iesue asto partnership has to be tried. 

Order XXI. r. 50.of the Civil Procedure Code is 
not controlled by O. XXX, r. (3) of,the Code. 

Order XXX,r. 2 of the Code déals with the case of 
plaintiffs. B NATVARLAL 'TRIBHOVANDAS v. Sassoon & 
Co. Lite, 29 Bom. L.*R. 921; A, I. R. 1927 Bom. 447: 51 
eB. 794 ] 256 


O. XXI; 6. 53 (6) —Áttachment of dee%e— 
*Notice to judgmznt-debtor, whether necessary for 
completion of attachment—Bona fide payment and 
adjustment withdut notice, effectof* e èe > - 
Notige to the judgm@ent-debtor of an attached 
decr2@ under O. XX] r. 53 (6), Civil Procedure Code 
is not necessary for the purpose of completing the 
“attachment and making ifcome into force. 
Though on general principles, after completion of. 
an attachment, any dealing in .regard.to the attached 


— 


39 | 


| 


n s e 
Vol, 103], 
Civil Procedure Co e—1908—contd. 


Li b . N A 
property is forbidden, tdoes not follow that persona 
who act bona fide wit! ut notice should in no case 
be protected. Orde} XT, r. 53, cl. (6), merely pro- 

En pios to 
8e 04. It, therefore, .ae judgment-debt@® qf the 
attached decree had po notice of the order of aeinche 
ment atthe time when he makes a payment towards 
the decree or adjusts it, then, even though the 
attachment has already Become complete and effect- 
ive, the payment and adjustment should be re- 
cognized by the Court. The question whether or 
not the notice provided for in cl. (6) is necessary for 
the attachment being complete or coming into force, 
does not directly arise in such a case. M BHAVIRISETTI 
LAKSHMINARASIMHAM V. VETOHA LAKSHMINARASIMHAM, 


26 L. W. 103; 53 M. L. J. 150; A. I. R. 3 
50 M. 677 ; R. 1927 Mad. 105 


77 0. XXI, r. 58. . See O. P. ©., 1908, s. 115 
e. 32 


————- 0. XXI, rr. 58, 63—"Conelusive" meaning 
of—Order, whether revisable—Enquiry under O.. 
XXI, r. 58, scope of—Question of title, whether 
can be decided—Property sold in auction—Posses- 
sion mot delivered to auctign-purchaser—Property.. 
attached out of gudgment-d@btor's — possession— 
Objection of auction-purchaser, whether legal. 

The word "conclusive" in O. XXI, r. 63 of the Civil 
Prosedure Oode is equivalent to unappealable and 
does not preclude revision under proper circum- 

estancos. : 3 

In'an enquiry under O. XXI, r. 58 of the Code the 
duty of the Court isto determine the question of 
possessian merely and not to go-intothe further 
question of title so long as itis clearthat the judg-- 
3nent-debtor is holding on his own behalf. mE 

In execution ofa decree a property was sold but- 
the auction-purchaser failed to take possession even 
though the saleewas confirmed. The property was 
attached in execution of another decree out of the 
possession of the judgment-debtor. Onan objection 
being filed by the auction-purchaser, it was held that 
the auction-purchaser had title though not possession, 
and the objection was allowed. In revision : : 

Held, that the property having been attached out of 
the possession of the judgment-debtor the objection 


should be rejested. N Susar ALt Kuan v. Brao Sinon, '* 
40.90 


10 N. L. J, 155; A. I. R, 1927 Nag. 288 





O. XXI, rr. 61, 68—GQaim to propert 

attached-—Swit to | establish right to PAM 
Necessary parties—Sale in Court auction—Suit for 
mere declaration, whether competent—Specific ` 
Relief Act (I of 1877), s 42, proviso. 

Proviso to s. 42, Specigic Relief Act does not operate so” 
asto take away from 4 party against whom an order is 
made under O. XXL, r. 61, Civil Procedure Code the’ 
special right'to sue for a mere declaration of his, title- 
in so far as it is affected by the order which he seBks to 


GENERAL INDEX, 


te general,rule embodied in - 


Bivil Procedure Code—1908—contd, 

2 z . 
recovery of possession from. the auction-purchaser. L 
Turns: Das v. Suiv Dat, A. I. R. 1927 Lah. €31 763 





179, 215 293 
——— 0. XXI, r. 89. See 6. P. O., 1909, 8,47 724 


. 

——— 0. XXP, r. 90—Bengal Tenancy Act (VIII 
of 1885\, s. 153—Application i» set aside sale— * 
Fraud and material irregularity found against— ' 
Second. appeal, whether lies. i É 

i a case in which an appeal will lie only. if fraud 

is established, itis not open to a litigant tp avail 

himself of the rfght of appealon the ground that in- 
the original application in respect of which the 
appeal arises an allegation of fraud has been made. 


Consequently, a second appeal doesnot lie under, e 


8. 153 of the Bengal Tenancy Act from: an-order made . 
upon an application to set, aside a sale under. 
O. XXI, r. 90, Civil Procedure Code, upon the ground , 
of materiel irregularity and fraud, where the lower: 
Appellate Court has found asa fact that there was. 
no fraud or material irregularity. © AswiNi Kumar , 
Dorra v. Ras Kosar, AVI. R. 1927 Cal, 845 705 


——— O. XXI, r. VO—Execution sale—Absence of 

attachment, whether vitiates sale. i 

Where a sale ofimmoveable property has actually~ 
taken place and its validity is impeachéd on the 
ground that the property was not attached, the 
absence of attachment does not by itself vitiate tffe 
sale. C RAJANI Kanto Par v. Monim Onanpea Roy, A. © 
I. R. 1927 Cal. 847 : . 698 


—— —— 0. XXI, r. 90—Ezecution sale—Application 
^io set aside—Material irregularities other than 
hee allege? in application, order based on, whether 
illeg i 2 
Ifin the course ofan enquiry int8 an application. 
to set aside an auction sale under O. XXT, r. 90, Civil - 
Procedure Code, any further material irregularities - 
come to light ejusdem generis with -those alleged in 
the originel epplication, it would be the duty of the 
Court to take these additional irregularities into 
consideration in coming to a decision as to whether~ 
the sale was a legal one or not, provided the parties 
had due notice af such additional irregularities and 
the question involved. N Sapasuiv RAS v. UMATI, A. 
I. R. 1927 Nag. 319 532 


O. XXI, r. 90—“Pemon whose interests are . 

affected by the sale," meaning bf—hMortgage decree 

"providing some items to be Sold first — Purchaser" of- 

properties to be sold last, whether entitled to apply 

to set aside sale of items sold first. X'i ii, 

In**eonsidering whether a person iè entitled to 
apply under O. XXT, r. 90, the only question to be” 
considered is wether by reason of the sale taking 
place or, in other words, by reason' of the price. 
fetched at the sale of the properties, the sale of which 
is sought to be set aside, the Petitioner is a person 
that will be affected one way or the other. 


impeach. * Therefore a suit for mere declaration of. * “The expression “person whose interests are affected. 


title to property under O. XXL 7. 6$, is competent 
even though the property has been sold and isin” 
possession of the auction-purchaser. . 


. * In a syityunder O. XXI, r. 63, *Civil Procedure 


Codo, where the property unde» attachment, has keen 
sold, the auction-purchaser can be impleaded as a 
party. : è 25 

The decree-holder is not a necefsary party to a 
claimant's suit under O. XXI, r. 63, Civil Procedure 
Gode, though he-may be made & party iga sult for. 


by the sale" in O. XXI, r. 90, Civil Proeedure Code, is 
one which is not limited toa person whosé proprie- 
tary%or possessory title is affected by the sale and | 


the words ‘affected by the sale’ therein shouid- not be. 


construed 4s If the words were ‘having an interest in, 
the properiy.', è - . o .. 
Where,under a mortgage decree certain, items are 
to be sold firgt* and only if the -sale-proceed8 there-. 
from are insufficient other items are to be brought. 


“ta sale, a purchaser af such other items is a person 


935 « 


| e*. 


0. XXI, r. 72. Soe Companizs Act, 1913, as. e 


- 


’ 


ee 


° : l : » 
* Civil Procedure Code—1908—contd. | . 


&ntitled to apply under O. XXI, r, 90, Civil Procedure 
Code, to set aside a sale of properties which had first 
to be procéeded against inasmuch as he would bea 
erson who would be affegted®by the sale. 
RAYANAN v. Pappayt, 20,L. W. 164: 53M. L. J. 229; 
39'M. L. T. T10: A. I. R. 1927 Mad. 783 .,,499 
———— O, XXI, r.*'95. See O. P. C., $908, 8. 47 335, 


—— —— 0. XXI, r.'86— Execution. sale .confirmed— 
Delivery of possession ordered—Court; whether 
functus officio—Power to stop issué of warrants for 


` delivery of possession. M . 
- When«lle sale of property in execujion of a decree 
is confirmed and an application is made to the Court 
under O. XXI, r. 96, Civil Procedure Code for delivery 
of possession and the Court issues the necessary 
order under that rule, it is functus officio in the 
matter, of judicial decision and even of ministerial 
acts except in so far as the issuing of warrants is 
concerned, and has no authority to pass.an order 
stopping the issue of the warrants for delivery of 
possession. O H. HUNTER v. SnagiQ-UZ-ZAMAN, 1 Luck. 
Cas. 226; A. I. R. 1927 Oudh 304 695 


—— — 0. XXI, r. 100. See O.P. C , 1908, s. 53 
< 231 


——-— O. XXII, r. 3, 0. XXX, r. 4—Sole proprietor 
of firm, death, of—Legal representatives, necessity 
-of bringing, on record. 

‘Order XXX; r. 4, Civil Procedure Code, which pro- 
vides-that.on the death of a partner of a firm during - 
the pendency of a suit it isnot necessary to implead 
his legal representatives as parties to the suit is 
applicable only to firms owned by two or more per- 


. BOnS... s 


"Where a sole proprietor of a firm dies and his 
representatives gre not brought on record within 
time, the proceedings abate: L Praga Diar Onnassu 
Mar v. Ganpat Rar Ram Dian, A/I.R. 1927 Lah. 556 


142 
— — O. XXIl, r, 10. See C. P. ©., 1908, O. XLIIT, 
R. 1 . ** 643 


———— 0. XXII, r. 11—0ne of several plaintiffs 
dying- during pendency of suit—Suit dismissed 
‘against all—Appeal by surviving plaintiffs, main- 
tainability @f—-Appeal—Appeal by minor without 
next friend—Court's power to appoint: guardian. 


INDIAN CASES. 


"pe? 


Civil Procedure Code—1908— contd. i 
mE 
applicaticn py plftintiff — Permissicn, whether can 

, -be granted. 5 : 
Order XXIII, r. 1 of the Civil grocedure Code con 
templates the passing of an order by the Court of its 
own motion without any application from the plaintz 
iff ande&udh an order is not without jurisdiction merc- 
ly. because there was no application by thee plaintiff 
before it was passed. N ZAKIDL Dixv. CHUNNI I at, 
10 N. L. J. 42; A. I. R. 1£27 Nag. 302 290 


O. XXIII, r. 2. See C. P. C., 1908, s. 115 
'229 


- O. XXVI, r. 4—Commission, 
Judicial discretion. 
F Under O. XXVI, r, 4, Civil Procedure Code, a Court 
has discretion to grant or refuse a commission, but 
the discretion must.be. exercised judicially, and the 
reasons for refusir g the commission must be adequater 
R Ram Szwax Korri v. HARIHAR Prasan Since 141 
á O. XXX, r. 2. See o. P. C., 1908, O. XXI, 
R. 5 


* 256 
— O, XXX, r. 4. See O. P. O., 1908; O. XXII, 


R. 3 4 142 
—— —— 0. XXXII, r. 6. Sge O. P. ©., 1908, O. XXT, 
B15 : 75 


5 * 

— — — 0. XXXII, 4. * e5-—Exzecution of decree— 
Manager of joint Hindu family acting as nert 
friend of minor member, whether bound to furnish 
. Security. 

A next friend of a minor plaintiff, even though he 
bea manager ofa joint Hindu family of which the 
minor and he are members, js bound to furnigh ® 
security as required by O. XXXII, r. 6, Civil Pro- 
cedure Code, before being fllowed to execute a 
decree on behalf ofthe minor plaintiff. S THAGAN- 
LAL Arnpas v. TEJUMAL : 460 


—— — O, XXXII, r. 7—Suit on behalf of minor. 
—Compromise by guardian—Duty of Court granting 
. leave—Refusal of leave under 8. £9, Guardians 
and Wards Act (VIII of 1890)—Omission to record 
that compromise was beneficial to minor, effect of— 
Hardship to opposite party~-Minor, whether bound 
-to restore benefit received—Ratification by minor 
—Necessity, of clear and wneguivocal act—Mere 
receipt of rent by agent, effect of. e 
The provision maging it neceseary to obtsin ike 





issue Of 











It is settled law that a decree against a dead “leave of the Courtgor the com'promise*of a suit by 


person isa nullity. Therefore, where in a suit by 


` several plàiutife one of them dies before its termina- 


«d permission to file.a fresh suit. 


tion without his legal representatives being brought 
on the record and the suit is dismissed, an appeal by 
the swrviving plaintiffs alone is not incompetgnt. 
e An appeal by a minor without a next friend is not 
a nullity -and a*Court may appoint a guardian of the 
minor at any time. L LACHHMAN SINGH v. CHATTAR ' 





Kaur, A. I R. 1927 Lah. 663 767 
: O. XXIII, r. 1. 2 
See C. P. C., 1908, s. 115 232,372 


—— — 0. XXIII, r, 1— Application ‘for withdrawal * 
ofesuit with Liberty to bring fresh suit—Order 
allowing withdrawal—Construction. © €* 

. Where a plaintiff applied for withdrawale ofssuit 

with liberty to bring afresh suit and theJourt merely 

ordered “Withdrawn File": : .. 
Held, that the ordet must be construed to have grant- 
i O BHOPAL SINGH v., 

AvADH BEHARI, A. T. R. 1927 Oudh 360 * , 510 


QT XI, re 5—Withdrowal of claim—No . 


tht guardian of a minor is ef great importance to 
protect the interests of the minor. It is -not 
sufficient that the'terms ofa compromise are before 
the Court but there ought to lee evidence that tke 
attention of the Court was directly called to the fact 
that a minor was a party to the compromice and jt 
eught to be shown by an order on petition or in 
some way not open to doubt That the leave cf the 
Court was obtained.  . d 

Before accepting & compromise affectimg righis in 
immogeable property filed by a guardian appointed 
under a certificate, on behalf of a minor, the Court 
would require the guardian’ to produce the consent 
of the Court by thich he was appointed, to the filing of 
the compromise. cud 

Although there isno provision in the Civil Pro.. 
cedure Code making jt necersary for *n "Judge in 
grarfing sanction for compromise on behalf of a minor 
to state that itis fer the benefit of the minor, yet it is 
the practice of éhe Courts when a compromise ig 
proposed to.be entered into by a guardian of an 
infant. litigant, to. hear . tlie facts of thecase and to 


i 


bc * 
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determine judicially on the Materigls placed before 
‘the Court whether the compromise would be for the 
"benefit of the iafant- and to make the order with 
raferenecé to the sanction for the compromise dis- 


e iincily stating that it is for tHe.benefit gf the infant 


where the Court, is so satisfied. : 

. À ebmpromise unenforceable against a minor can- 
not be treated as binding upon him on the ground 
‘that its being set asidg would work hardship on the 
other party. Itis also no ground for not setting it 

-aside that it is impossible to place the parties in the 
‘position in which they were when the compromise 
‘was effected. . . g 
" Where aminor after attaining majority seeks to 
Bet aside a compromise under sub-r. (2) of r. 7 of 
O. XXXII, Civil Procedure Code, the question whe- 
‘ther the minor derived any benefit from the compro- 
mise or not is foreign to the enquiry. 

' In order to constitute ratification by a minor ofa 
transaction of lease entered into by his guardian, it 
is not enough to show that rent was received by the 
am-mukhtear of the minor, unless it is further shown 
that the am-mukktear was given the power not only 

. o collect rent from ténants but also for ratifying 
contract» which his master could avoid. An act of 
ratification in order to hind gn infant after attaining 


majority must beeclear and: distinct. 


An order by a Judge on an application by a . 


certificated guardian of a mincr for leave to com- 
promise a suit, that the guardian ‘be permitted to 
file petition of compromise on behali of the minor 


e plaintiff’ is not a sufficient compliance with the pro- 


visions of O. XXXII, r. 7, Civil Procedure Code, 
especially where, the Judge was aware of the fact 
‘that te guardian had applied to the District Judge 
under s. 39 of the Guardians and Wards Act for leave 
to enter into the transaction and that the District 
Judge had refused to grant leave. C SURESH OHANDRA 
SAHA CnowpHunY v. GoniNp Nata SAHA CHOWDHURY, 
A. I. R. 1927 CA. 796; 46 C. L.J. 441 522 


O. XXXIII, enquiry into pauperism, scope of, 
See ©. P.O, 1908, s. 115 448 


O. XXXIV, r. 6. See C. P. C., 1908, s. ae 
3 8 
———e O. XXXIV, r. 6—Mortgage nit Peronal 








..decrée for balance due after sale against persong 


not parties to original suit, validity of. : 
A Court has 
under.O. XXXIV, r. 60f the Civil Procedure Code 
against persons who were not parties to the original 
suit. A Faivazr Btoam v. SaptR HosaiN, A. I.R. 1927 
All. 691 a 264 


: O. XXXIV, r. 14, See O. P: O., 1908, s. 145 
e. Zr 4495 





0.” XXXIX*-Interlocutory injunction, grant 
of—Status quo, maintenance 
nuisance. - ^" * e 





' An interlocutory injunction is merely provisional, 


fo itg nature.: It does not conclude or purport to 
conclude a right, but is intend&d to "feep the matters 
in status quo pending further orders, and all that the 
< plaintiff is required to show. is. firstly, that he 
as ‘a sttong- prima facie case in support of the 
right which he asserts and secondly, that it is® just 
and. convenient that pending thè determination of 
snêli right, the propert$ in suit shoukd be maintained 
in status qub. " i . 
""An'aetiohable nuisance may be, restrained by grant 


GENERAL INDEX, 


nb jurisdiction to pass a decree" 


cf — Actionable. 
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of an injunction. S HINDU PONORAYAT v, MUBAMMADAN 
‘COMMUNITY = , 167 
— OXL 1. See Trusts Act, 1882, 9, 74 


à 81 
——-— O. XLI, r. 1—Interim order «not. attacked— 

Necessity ` of filing copy of sugh order in appeal, 

A copy of an interim order passed by the trial 
-Court on preliminary issues need not accompany the 
memorandum of appeal from the decree where ‘such 
order is not attacked in the grounds of appeal. ‘| 
“AMAR Nata v. Kisen Cuan, A. I R. 927 Lah. 629 

: fo ° 224 
— O. XLI, r. 1, O.XLII, r. 1—Second appeal.— 
Trial Court writing two judgments, preliminary 





and final—Preliminary judgment, whether should, 


also be filed. 

Where there are two judgments by the trial Court 
one disposing of certain legal objections raised by 
the defendants and the other finally disposing of the 
suit, in second appeal the appellant need not file the 
preliminary judgment of the trial Court where no 
orca is cer to any of He points decided by the 

rial Court in that judgment. L DHANI Ram. v. G 
å. I. R.1927 Lah. 640 "T3 


O. XLI, rr. 11, 31—Dismissal of a 
* under O. XLI, r. 11—Judgment, Neu pas 

An Appellate Court should write a proper judg- 
ment in conformity with the provisions of O. MILI 
x.8lofthe Oivil Procedure Code when it dismisses 
an appeal under O. XLI, r. ll of the Code. 

A judgment of an Appellate Court was as follows: 
"Isee no reason to disagreé with the finding of the 
ae Court. The appeal is dismissed under O, XLI, 
xX. : i j 





Held, that the judgment did not, comply with the’ 


requirements of O. XLI, r. 31 of tHe Civil Précedtre 
Code. R Mauna Yar Wre v. N. N. Firm, 6 Bur. L: 
J. 82; A. I. R. 1927 Rang. 208 766 
—  — O, XLI, rr. 17,19. See O. P. C., 1908, 151 


ee EN 425 
———-0. XLI, r. 20 — Adding respondent after time; 
Under O. XLI, r. 20, Civil Procedure Code, a person 
who was a party to the proceedings in the Court 
below may be added asa respopdent to the appeal 
although the time to appeal may have expired. L 





SAWANI v. JIWAN 
— O. XLI, r. 23. a 23 
See C. P.C., 1908, s 161 854, 864 


————— 0. XLI, r. 23—Disħissal of suit on inadmis- 


sibility of document, whether disposal on pres 


liminary point. . . “e 

Where a suit is dismissed on the ground of ipadmiss 
sibility in evidence of the document erelied upon by 
the plaintiff without deciding other issues in the suit, 


the suit must be deemed-to have been disposed of on 


a preliminary point within the meaning of O. XLI 
r. 23, Civil Procedure Code. *L SHER "Mouawwap v 
Mian Anman, A. I. R. 1927 Lah, 592 298 





liminary point —Rtmand, legality of. i 
The provisions of O. XLI, r 23, Civil Procedure 
Code, ate applicable only where a case, has heen 
decided by the trial Court on a preliminary point 
Where thé case, has notebeen flecided by the érial 
„Gourt ona preliminary point alone, the proper PTE 
ecedure for the Appellate "Court is to dedide all the 
issues itselé, though, if necessary, it ean make an 


order of remand under Ọ, XLI, r. 25 for ‘findings on : 


— 0. XLI, rr. 23, 25—Decisjon not on pre-' 


- evidence was led om the whole case. 


. 088 
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any issues left undecided by the trial Court, L Ram 
Lar v. BupHo Mar, A. I. R. 1927 Lah, 618 537 


e— —— 0. XLI, rr. 23, 25—Decisifn of trial Court 


OT, Some issues only—Appeliate Court remanding 
case for finding on all issues without decidigg issues 
decided by trial Covrt—Legality of remand. . 

eln a suit the trial Court framed seven issues dnd 
The Court 
docided first two issues and asa result of its decision 
‘on them dismissed the suit. Tae plaintiff «appealed. 
Ths Appellgte Court, without deciding any of the 
issues renfinded the case making an order to the effect 
that the trial Court had not goneintoall the issues 
Struck and that it was necessary that the finding on 
all the issues should be recorded : 

Held, that the order of remand was wrong inasmuoh 
ns it was neither an order undar r.23, O. XLI, Civil 
Procedure Oode as the decision on the two issues 
was not givon by the Appellate Court, nor one under 
r.25 ofthe same Order as it could not be said that 
it was essential to the right decision of the suit 
upon the merits that the other issues should be 
decided. L UMAR Din v, Umar HAYAT. 119 


—— —-- 0, XLI, r. 23, O. XLNI, r. 1 (u)—Disposal 
of suit by trial Court after finding on all issues— 
Appeal—Hem&nd. for trial of new issues—Order of 
remand, whether appealable—Decree'—Order under . 
inherent powers. - 
Where the Court of first instance decides a suit 

after recording findings on all the issuesin the case, 

but the Appellate Court after framing certain new 
issues remands the case for decision of those issues, 
the orderof remand is not one under O. XLI, r. 23, of 
the Oivil Procedure Code‘nor a decree but an order 
made in the exergise of the inherent powers- of the 

Oourt,° and is not, therefore, appealable. Pat 

CHANDRIKA PRASAD Sines v. Mirau Rar, 6 Pat. 380; A. 

1. R. 1927 Pat. 296 

Q. XLI, r. 27. 





722 
Sez O.P. O., 1908, s. 100 


** 215 
o. XL, r. 3]. See C, P. C., 1908, O. XLI, 
R LL 766 
= — O, XLI, r. 33, scope of. 
Order XLI, 7,33, Qivil Procedure Cede, should not 
3 eoastrued so widely as to lead to an abrogation of 
th» rules of the Oivil Procedure Code, the Court 
Fees Act or the Liniation Act. It should be 
limited to cases, where, in interfering on behalf of the 
appellant, it becomes necessary to alter the decree 
jn favour of the respondent or respondents against 
the other respondents lest injustice result. The 
rule cãnnot be properly readcs giving a righi¢e a 
faspondent to urge something in his favour against 
&aother respondent which has nothing eto do with the 
result of the appeal without his filing an appeal or 
inemo. of objections himself. It is only "where in 
granting relief to the appellant itis essential to re- 
ai ist the decree between the respondents that the 





Cou:t should azt underr. 33. M RAMALINGAM OHETTIIAR e 


v. SUBRAMANIA QHETTIAR, 29 L. W, 699; 52 M.. J. 612; 
58 M. L, T. 323; A. I. R. 1927 Mad. 620; 50 M. 614 


: 364 
—e-— Q. XLI, r. 1. See C. P. C., 1968, O. XLI, R 1 
* 7 


——— O, XLII, rd (n)-eCourt refusing to record 

e compromise—A ppeal—Contract" Act (IX of 1872}, s. 
16—Ome party to compro nise assisted by Pleader— * 
Other party weak inbody and mind Without legal- 
aj, 1—Undue influence. . 3 


INDIAN OASES. Dk 
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Where a Court? refuses to record a compromise it 
is open to the party relying upon the said com- 
-promise to appeal from the order of refusal and to’ 
challenge the grounds of the refusal of the Court 
below tosre&ord the same. i - 

The parties toa compromise ware on one gide & 
father and two sons acting under the advice of a 
Pleader and on the other side a congenital cripple 
weak in body and feeble ine mind and subject to 
various infirmities impairing his intellect and under- 
mining his will. He bad no legal adviser and hia 
only relation about him was interested in the resulf 
ofthe compromise. The terms of the compromise 
were further unconceivable : ! . i 

Held, that compromise must be deemed to have been 
induced by undue influence and was void under s. 16 
of the Contract Act. L NAND Lar; v. RAM SARUP, A. 
J, R. 1927 Lah. 516 80 


——— 0. XLIH, r. 1, O. XXI$ r. 10—Purchase 
pendente lite—Application * by purchaser for 
substitution—Rejection—Appeal, whether lies— 
Decree, applicant whether can appeal from—Ex 
parte defendants, appeal by—Grounds in support 
of applicant, whether can be raised, e . 
An appeal lies unde O4XLIII, r. 1 (I), Civil Pro- 

cedure Code, against an order under O, XXII, r. 10 of 
the Code rejecting an application by a purchaser of 
property pendente lite to be substituted as legal 
representative of the party from whom he purchased 
the property, but he is not entitled to file an appeal 
against the decree in the original suit which is not 
passed against him, but against his assignors. 

It is not open to defendants against whom an 
ex parte decree has been passed to raise in arfappeal 
against the ex parte decree,a plea in support of the 
position ofa purchaser of their interests pendente 
lite, whose application for substitution of his name 
as legal representative has been rejected. N PANDU- 
RANG RAMOHANDRA v. DOMA, A. I. R. 1927 Nag. 307 


643 

—— — O. XLIII, r. 1 (u) 
See O. P. O., 1908, s. 115 " 670 
See C. P. O., 198,8. 151 864 

———— OQ. XLII, r. 1 (w. 
See O P. O., 1908, s. 115 e 377 
s See O. P. O. 19(8, O. XLU, R. 23 722 
e—s— O. XLV, r*3 (1). See ©. DO, 1908, 8 ri 





—0O. XLV, t 7—4Àppeal to Privy Council— 
Deposit of 'security—-Extension of time— Principles 
—Ignorance of law, whether ground for extension. 
Where an appellant to the Privy Council fails to 

take any steps tocomply with the terms of O. XLV, 

r* 7, Civil Procedure Code, bef@re tLe expiry of the 

maximum period of 60 days allowed by the rule, it is 

not open to the High Court to extend the time any fur- 

ther, : y 
Ordmarily time for depositing security under O, 

XLV, r. 7 of the Civil Procedure Code will not be 

extended beyond six weeks from the date ef tle 

éertificate, but if cogent reasons are shown, time may 
be extended beyond six weeks up to the 150th day 

from the date of the decree. * 2. k 
The fact that the appellant was a resident of the 

Sonthal Pergannas and was under the impression 

that the period of limitation was six months from the 

date of the decrte is not an adequate reason for 

granting extension of time. Pat JAIKISSEN BARAM v. 


Bajsnats RAM Mamwann.A.l. R. 1927 Pat. 332 213 


Void] . 0t 
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O. XLVII, r. 1—Review—Partjes agreeing to 
abide by decisionein another suit-—Decree—Heversal 
. of latter suit in aepeal—A pplication for review of 
former suit, competency of—Appellate decree, effect 


— 





.- of. r 

Where a Court has passed a decree ina Suit in 
accordartze with thé decision in another suit which 
ihe partics had agreed to abide by, it has got the 
power to review the decree passed by it and to set 
it aside, if the docision in the latter suit is set aside 
in appeal. 

The passing of an appellate decree has the effect 
of voiding the original decree from its inception. R 
Maune Kyaw v, Ko Avg, 5R 261; A. I. R. 1927. Rang. 





189 : 258 

O. XLVII, rr. 1, 7. See O. P. O., 1908, & 115 
í . 377 
— —- 86h, Il, para, 2. See O. P. O., 1908, s. 152 


829 
——— Soh, Il, paa. 10. See C. P. O., 198, O. 
IT, n. 5 : 625 


Co-heirs—Litigation expenses Contribution. See 
CONTRIBUTION . 299 


Companies Act (VII of 1913), s. 109—Floating 
charge, definition and essgntigis of—Charge over 
stock-in-trade-—Possession given to lender—Borrow- 
ing Company to carry on business—Transaction, 
whether floating charge—Registration. 

A floating security is an equitable charge on the 
assets for the time being of a going concern. It 
eattaches to the subject charged in the varying con- 
dition in which it happens to be from time to time. 
It is of the essence of Such a charge that it remains 
dormant*until the undertaking charged ceases to be 
& going concern, or until the person in whose favour 
the charge is created intervenes. It is not a specific 
mortgage of the assets, plusa license tothe mort- 
gagor to dispose of them in the course of his 
business, but is*a floating mortgage applying to 
every item comprised in the security, but not specific- 


ally affecting any item until some event occurs or some . 


act on the part of the mortgagee is done which 
causes it to crystallize into a fixed security. 
- A security, which is not in the fujlest sense a 
specific sapurity .is not necessarily a floating charge. 
“A document executed by a Company by way of 
security provid$d as foflows: “The Borrower Com- 
any doth hereby Change toand in favour of the 
Pender Company all that machinery, plant, im- 
.plements, utensils, furniture and” articles manu- 
factured or in course of manufacture, stock-in-trade, 
raw materials, stores and other moveable, effects and 
things now or at any time hereafter during the con- 
tinuance of this security belonging to or used in 
connection with the. faid business in or upon the 
said premises* of the*Borrower Company." It was 
further provided that’ the said properties and pre- 
mises should be in the Lender Company's possesSion 
and under its control in such manner that such 
possession and control may be apparent and indis- 
putable and the same should bb a sécurity for the 
re-payment ôf the moneys due by the Borrower 
Company to the Lender Company. ‘here was also a 
clause to tht dffect’that the Korrower-Company should 
not sell, alienate or alter the sdid properties; machi- 
nery, etc. without the permission m writing of the 
Lender Company except $n the usual gourse of trade 
or business; e : ` mE 
` Held, (1) that the dead did not create a floating 


“GENERAL IyDRY, 


e 
*Gompanles Aót-—eontd, . 


eharge and, therefore, did, 


LJ 
not require regi ion * 
(2; that the deed did not i 2 egistration y 


impose a liability on 
Company upén the sale by the Company. of he 
stock-in-trade in „thee usual course of business to 
procure a erie other articles of equal vafue 
ones & Oo. Lp. v. RANJIT Roy, 51 C, 513: : 
1927 Cal. 682 * | WA 


88. 162 (5), 163 (1)—Petition to wind up 





. company—Statutory notice by creditor, requirements: 


of—Notice by Solicitor, whether suffwient—U; 

his kandh, significance of— Notice before Es 

whether valid—Promissory note payable on fixed 
f date—Presentment, whether necessary—Demand on 

day ie EDS ea eM of company to 

pay —EHidence aliunde, whether c 

—Amendment of petition. , a AN, 


The words ‘under his hand’ in sub-s (1 
of the Companies Aet have a special sek ea 
provisions of the section are not complied with by 
ony ae n UR or Dy : notice which is signed 
y some body acting in the ordinar ici 
of oe A p creditor. a MD se Bean 
ub-s. (1) to s. 163 means that the com 
served mustat the time of the service he in. ehh 
and that, being in default, it is to be éerved with 
demand under rather special precautions go that if 
it makes further default for a period of three week 
the question of its inability to pay its debts ig set at 
rest. EE 
A promissory-note which is not pa 
demand buton-a specified day does ner bee 
due until it has been presented for payment, s 
A letter demanding money due by a Compan 
under a promissory note payable on aspecifled da 
which is sent to the Company on the day on "IE 
the money is payable is nota sufficient compliance: 
with the provisions of s. 163 (1) of the Oompani ka 
Act inasmuch asthe company cannot be said to be 
in default until the end of the day. ae 
A petitioning creditor who fails to make out 
the Company sought to be wound up is unable to 
its debts by means of the statutory notice r na 
upon by him should not be allowed to prov? ieg 
company's insolvént position aliunde wi&hout g9 th 
his petition amended. . C JAPAN COTTON Trap tine 
eLTD , v. JAJODIA COTTON Minis, Lro, 54 Q 345: 31 € 
eW. N. 683; A. I. R. 1927 Cal. 6180» appeal 625’ 629 


ss. 179, 215—Winding of 
- Liquidator to bid at Court Mi Pn s 5 
.grantleave—Purchase by Liquidator with leang of 


that 





Exgqiting Court, validity of—Wnding up Judge 


a — (35. ^ ge, : 
: REIS Obs ne Procedure Code (Act, V of 1908), O. 


A Judge in winding up has no jurisdictio 
an order granting to the Liquidator leave to Did ps 
properties which may bé put upeforsale in execution 
proceedings under mortgage-decrees which the 
eee may paimin on, „mortgages ‘given to the 
ompany ineliquidation e granti i 
«such permission to bid'at a sale xir que of 
oes Court. $ 
A.pürchhse in execution by a Liqui 2 
holder with the permission of the Bini pasah 
not invalid merely by reason of the fact thah he is E 
Liquidator. Where» Aecree-holder has obtained the 
permissiorf of the Court to bid, it doeg not Pratt > 
forthespurposes of the validity of the safe who the 
decree-holdey is- and whether the Liquidator has or 


748. 


isa matter for the 


. MD 
*compánics Aot—coneld, 


a 
has not approached the Court exercising winding up 
jurisdiction. 

Under ss. 179 and 215 of the Companies Act, a 
winding up Judge has jurisdictifn to sanction the 
Luiquidator's applying toethe Execution Court either 
in a particular case, or generally in all cases, in which 
he thinks desirable, for leave to bid as & decree-holder 
“under O. XXI, r. 72, Civil Procedure Code. A BANK 
or Upper INDIA LTD. v. FANNY.SKINNER, A. I. R: 1927 
All. 681; 35 A. L, J, 891 | 3 293 


— $5, 202, 215—Voluntary  winding-up— 


Proof® of debt by creditor-—Admissjon of claim by ^ 


liquidator—Creditor, whether can be compelled to 
' enforce’ his claim by suit—Proper procedure— 

Direction to liquidator—Creditor not party—Right 

‘of creditor to get order caneelled—Order relegating 

creditor to suit, whether ‘judgment'-A ppeal—Letters 

Patent (Cal ), cl. 15. - 

A creditor who has put ina claim in proper time 
in the form of a proofof debt against a Compan 
in voluntary liquidation and whose claim the liquida- 
tors are willing to admit is entitled to the benefit of 
the winding-up proceeding and should not be 
relegated toenforce his claim by a separate suit. 
Where the liquidators admit a prooi of debt and any 
person having an interest disputes the debt, it is 
open to him tô take up the matter toa Judge under 
8,215 of the Companies Act and get the liquidators’ 
decision overruled. . 
` An order inthe form of a direction to liquidators 
made in a proceeding to which the creditors. who are 
interested are not parties is not binding om the 
ereditors and it is open to them to give notice in the 
"winding-up and to goto the winding-up Judge and 
get another order according to their true rights. -~ 

Ax order deciding.that certain creditors who had 
-pub in proof of their debts in winding-up are not 
entitled to be heard in winding-up but should enforce 
their right by separate suit, being an order which 
‘deprives the creditors of a .substantial right, is a 
‘Judgment’, withim the meaning of el *15 of the 
Letters Patent of the Calcutta High Court, and 
appealable under s. 202 of the Companies Act. G Levy. 
BROTHERS v Sunopp Kumar Day, 31 O. W. N. 874: A. 
T. R. 1927 Cab 689 o s . 659 


$. 215. < 
See Compantes AGr, 1913, ss. 179, 215 
: See COMPANIES Aot, 1913, s. 202 


Compromise—Simpfe money suit— Compromisé 
dacree creating charge—Execution. See O. P. O., 
1908, s. 115 449 


Compromise decree—Stipulation to pay " larger 
sum on default, whether penal—Penalty, tests of 
— Relief against penalty, principles governing—Evi- 
denne to prove penal nature, admissibility of. 

The principle is ngw well-established that a decree 
which is based on a compromise is subject to the 
gama incidents regarding the power of Court to give 
reliof against forfeiture against penalty ag,an ordinary. 
cohtraet -between the parties* in spite of the well- 
recognised doctrine that an Executing Cdéurt not 
aptitled to go behind the decree, the ratio deoidendi 
Dsiüz that a consent decree cannog have greater 
validity than the'eomprgmise itself aset isa mere 





e creation ‘of the agreement bebween ‘the parties, and 


- 


the coatrect of the parties is not the less «a contragt 
and subjecé. to the incidents of a contract because 
there ig ‘Superadded the command of he Judge. 


INDIAN CASES, . 3 


* Gompromiss decree—concld, 


«undermine the confidence of 


^ pee 


. 


a e 

. The true test for ‘deciding the question whether 
a provision relating to the payment ofa larger 
amount than the amount decreed on compromise, on 
default by the judgment-debtor to perform any of 
the condigions of “the decree, isor is not a penal, 
clause “depends ona determination ofthe question 
whether or not the larger amount? was actually due 
to the decree-holder atthe time of the compromise; 
in other words, whether the decree-holder is merely 
withdrawing & conditional concession granted By him 
to thé jüdgment-debtor or whether he is attempting 
recover an amount which was not.actually due to 
im. "IN d . 

As to thé modus operandi for elucidating the facta 
necessary to apply the test laid down above, the law 
is that ifthe compromise and the decree are clear on 
the subject no other evidence is permissible, to con- 
strue them.” But if no information can be obtained 
from either these sources, the parties should be 
allowed to produce evidence of the judgment-debtor's 
original liability. L CuguNNA MAL v. Hanuman BAKESH, 


A. I. R. 1927 Lah. 659 i 805 
Condition precedent, „nature of. See MADRAS 
Looat BoarDs Aor, 1920, a. 23 (2) 821 


Conflict of laws—Migration, effect of, See Custom 
. s. 1 

Consideration and motive, difference between. 

See Contraor AOT, 1872, s. 23 444 


Gonsolidatlon of sults—Similar issues—Death of 
party in one, effect of. See JUDIOIAL COMMITTEE Act, 
1833, ss; 21, 23 618, 


Construction of Statutes—Reference to report of 
Select Committee, / 
To construe the provisions of a Statute it"is hardly 

permissible to refer to the report of the Select Oom- 


mittes. CO TaAMIJANNESSA KHATUN v. PURNA ÜHANDRA 
CHAKRAVARTI, A. I. R. 1927 Cal. 821 853 
Contempt of Court, See Presmency Towns In- 

SOLYENOY Act, 1909, s. 16 184 


———— Summary proceedings —Jurisdiction of 
Lahore High Court—Imputation of improper 
. motives to Judge—Action, when to betaken. +, 
The Lahorg High Court has jurisdiction to proceed 
summarily in cases of contempt of its authority. . 
Courts are of necessity presided over by Judges 


EA who like allothgr men are nfortal andi lishle to err. 


Tt is no offence to subject.thoir decisions to fair, 
honest and reasonable criticism. Such criticism may 
be couched in strong, perhaps, even extravagant, 
language but to ascribe their decisions not to error 
but to improper motives is to bring the Judge 
himself and'the whole Court into contempt and to 
the publie in all 
judicial pronouncements and®determinatiors. Noth. 
ing can be calculated to brinwa Courteor a fudge of 
8 Court into contempt more than to impute improper’ 
motgves to that Gourt'or Judge in its or his decision. 

It isonly when there is a clear case that any 
Court should exercise the extranrdinary jurisdiction 


e that it possesses im matters of contempt,” but in 


approaching an article with a view to, attempting to ` 
ascertain what it means the only rule is to ascertain, 
and to place upon that article reasonable, interpreté-'/ 
tian. 

A newspaper article while criticising the judgment 
delivered by a: Judge of the Lahore High Court 
attributed to the Judge a deplorable lack of ex- 
perience and of a sense of responsibility and a 


Vol. 108} . s 


. Contempt of Cofirt—concld, 


remarkable want of competence and care asa Judge 
and it. went onto state that an ‘enquiry should be 
made into the cireumstances under which that ex- 
traordinary judgmemt was written because there was 
a bona fide apprehension that there must have been 
extraordinary cause for its patent abeyration 
which it was a public duty to expose: A 
Held, that the albgations contained in the -article 
amounted to clear contempt of Court inasmuch as it 
imputed:improper motiveg to the Judge in delivering 
his judgment. . g 
Semble.—It does not amount to contempt of Court to 
eall upon a Judge to resign his seat on the Bench. 
L In the matter of MusLIM OvuTLook, Danone, 28 Or. 
L. J. 727; A. I. R. 1997 Lah.610; 8 A. I. Cr. R. 408: 9 
Lah. L. J. 455 Aa S ^ 775 


Contract Act (IX of 1872), s. 11. See MUHAMMADAN ` 
2 


Law e 09 
———— 8.16. See UNDUE INFLUENCE 239 


—— — s, 16— Undue influence, what amounts to. See 
O. P. C., 1908, 0. XLU, n. 1 (x) 80 


— —— $8.19, 109—Fraudulent transfer—Transfer 
of property already sold ——Agreement of indemnity, 
effect of. e 
The principles of the Contract Act'are applicable to 

transfers. : T4 : 

If 8 person after having, fola*his property to one 
person, ‘sells it to another, concealing the fact of the 
prior sale from the latter, bis conduct is fraudulent, 
and the transfer is voidable at the option of the 
buyer under s. 19 of the’ Contract Act. 

Ina case such as the above, if there isan agree- 
fhent of indemnity by the buyer under s. 109 of the 
Contract Act, it is likeyise voidable, and cannot be 
set up by the seller. A Axatar Janan Breaux v. 
HAZARI Lan, 25 A. L. J. 708; A. I. R. 1927 AM 693 


—————— 88. 20, 73, 78—Contract—Mutual mistake 
—Sale.of goods—Agreement to postpone payment of 
price—Passing of .property—Breach of contract— 
Measure of damages—UConiversion. 

On April 20, 1921, defendant No. 1 entered into 

- & contract at Jalgaon with ‘the plaintiff by which he 
sold 410 tins of groundnut oilat Rs.7-4-0 per tin 
deliverable at Salem by thé agent of the defendant. 
The terms of payment were that' Rs°7-1-0 were 

‘to be pati to the defendant's agent at Salem, 
less ‘Rs. 500 alrandy paid by the deipndant to` that 
agent, and that the remaining 3 annas plus Rs. 5CO* 


were to be paid to the defendant at Jalgaon. On.^ 


“the same day the defendant handedeto the plaintiff 
a delivery order on the defendant's agent at Salem. 
In fact the goods were ‘not in the custody’ ‘of the 
agent on that date as they had already been delivered 
"by him to the Railway Company for transit to 
Jalgaon, though neither knew of. the fact. On 
April 22, the plaintiff heard that the goods were on 
‘yail and thereupon required the defendant to hand 
. over the Railway receipts and expresged his willimg- 


ness to pay the price. The defendant refused and the 


laintiff sued for damages: ; 

Held, (1) that the case was net oneein which it 
could be said that the parties contracted under a 
‘common mistake of fact entitling one of them to Set 


aside the contract ; , i 
(2) that there was an agreement to postpone the 


payment ofa part of the price within he medning cf - 
and the property in the goods ' 


8, 18 of the Contract Act 
: pasted to the plaintiff; 


GENERAL INDEX. 


310 -' 
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- (8) that in so far as the suit was based on contrach, 
the date for determining the damages was April, 22, 
(4) that assuming that there wasconversicn, the 
proper date to assess damages on that ground ‘was 
‘the same; » . 
Aman eannot, by merely changing his form of 
action, vafy thg amount of damifges go as to recover 
morethan the amount to which he is really in lawé 
. entitled according to the true fdcts of the care and 
the real nature of the transaction. BSariram Viiuo- 
RAM V. TRIMBAK AMOLAKCHAND,.29 Bom. |, R. 1026; A. 
.I. R. 1927 Bom. 514 ^. 645 


s. 23*-Agreement for stifling prosecution, 
legality of—Consideration and motive defined— 
-Contract with motive to stifle prosecution, whether 
legal. ` ; 
There is,a good deal of difference between motive 

‘and consideration. An agreement entered into with 
‘the motive of stifling criminal prosecution but the 
consideration for which is a pre-existing liability and 
not the stifling of prosecution is not illegal under 
B. 23, Contract Act. g : EF o 
Where an agreement in respect of an enforceable pre- 
existing liability ie not made contingent upon a crimi- 
nal complaint in respect of it being withdrawn or 
dismissed, though the motive may be a withdrawal of 
"-non-compoundable case, it cannot besai@ that it bas 
-the stifling , of prosecution as its consideration and: 
is, therefore, void. But where, however, the agre&- - 
ment is expressly. made to take effect only after the 
complaint is withdrawn, the agreement is void as 
having for its consideration the withdrawal of a non- 
compoundable case. L SHANTI Sanur v. Lat CHAND, 
28 P. L. R. 888; A. I. R.. 1927 Lah. 530; 9 Lah. L.J. 
319 7 ~ Aad 


———— 5, 28—8lavery bond—Agrefment opposed to 
public policy. . D E 5 y 
Where a person lent a cooly Re. 26 and got him 

and his son to execute a bond that in order to dis», 

charge the jnferest on the amount the latter would, 
work for him at Rs. 2-8-0 a month, and the employer 
obtained: a year’s work from the son and sued for the 

principal and Rs. 34 for interest : . 
Held, that the,contract was opposed to publie 

policy and unenforceable. M Sunpafa „REDDI v. 

' JAGANNATHAN, A. I. R. 1927 Mad. 818 ; 96 

e 


*———- 8, 30—Chit-fund tParsqelion— Prizes to 
winners—Unsuccessful subscribers entited. io money 
subscribed---Suit by subscribers to recover amount on 
stake-holder stopping chit-fund business—Trans- 
action, whether lottery—Loss of interest. only, 
effeet*of. | Ne ês 
Where under the terms of a chit-fund transaction, 

*lots were drawn for prizes monthly and the winners 
got Rs. 50 the full amount of the chit without any 
liability for further subscriptions and after the 50th 

. drawing, the unsuccessful substribers were to get 
back the full amount of their subscriptions, but 
without interest, in a suit against. the stake-holder 

< by the subsefibers for recovery of amouñts paid tél 

$t was stopped: . 

Held thag the chit-fund was not a wagering contract 
and its terms cguld be enforced in a Court bf Law. 
Per Ramesagn, J.—The essgnce ofa wagering con: 
tract is that ong party is to win and the dther to 
lose upon g future event which at the time gf the 
firact, ia of ag ‘uncertain nature, that isto. say, if 


` , ‘ 


m 


ae. 


^. X 
Contráct Act—contd, 


.*guit for relemption is no.bar to such a suit. 


* * 7 
. 942. 


fhe event turns out one way A will lose, but if it 


turns out the other way he will win, If either of 
the parties may win but cannot losg, or may lose, 
but cannot win, it is not a wagerint contract. 

"ghe mere circumstance that there is an element of 
uncertainty in all chit-fund transactions and. there 
isan inequality b&tween the positiog of the parties 


“*some drawing money early and being ina position 


to make larger gain by interest, others drawing late 
` and losing interest, does not.render a chit-fund trans- 
action a lottgry, since loss of interest is not loss 
ee called. It is merely failure to make a 
roit. 7 . 
P In most chit-fund transactions, no 
.the money he has contributed; and so longas get- 
ting back the actual amount of subscription is always 


assured, the interval of time; however, long it may be, . - 


is immaterial and it cannot be said any subscriber 
loses. M NARAYANA IYENGAR v. VELLACHAMI AMBALAM, 
52.M. L. J. 687; A. I. R. 1927 Mad, 583; (1927) M. W, 
DN. 545; 38 M. L. T. 390; 50 M..696 318 


8. 46—Time for performance not. fixed— 
- Reasonable time implied., See O. P. O., 1903, O. 24 
R. 2 LX . 4 
— 88..60,74—Compound. interest at high rate, 
whether stipulation by way of penalty—Appro- 
priation €f payments—Payment by — debtor— 
Appropriation by creditor for interest, legality of. 
© A stipulation for compound interest from the date 
of default at the same rate as simple interest is not a 
penalty within the meaning of s. 74, Contract Act. 
- Compound interest at the rate of 24 per cent. 








enal, f OPE m A 
; F Under s. 60 of the Contract Actif, when making a 
payment the debtor has appropriated his payments 
< towards prinfipal, the creditor is bound to so -ap- 
propriate it, but where he does not do so it is open 
- to the creditor to appropriate it towards interest. M 


-7 RAMALINGAM OHETTIAR v. SUBRRMANIA OHETTIAR, 25 L. 





- W.699; 52 M, L.J. 612; 38 M. L. T. 223; A. 1. R. 1927 
` Mad.620;50M.Ó44 -~ — 394 
© 55. 64, 65. See Monammapan Law, | 209 


8.69—Liability to pay under the section, 


nature og—Suat by mortgagor against mortgagee for 
_ vent "paid by the formerto landlord, matntain- 

ability of. A e ` e 
Section 69 of the Céntract Act should not be so reg 


ns to restriet the liability to pay referred to in the, 


. section to a liability existing between the person 


: bound to pay.and the person to whom the money is 


pad. . . , É ; 

A suit by a mortgagor agaiast his mortgagee for 

, recovery ofea sum of money which the former had 
paid to bis landlord but which untler the terms of ths 
mortgage was to be paid by the mortgagee, is com- 


INDIAN’ CASES, i : 


subscriber loses: - : 


8C Qon] 


Ze Contract Act—eontd, ^ ^ © -° 3 ^c one 


Payment of advancg to be adjusted towards purchases 

money—Dre«ch of contract—Adrance, whether to 

.be forfeited—Harnest money, ineidents of, whether 

applicable. e 

The incidents of earnest money as between vendor 
and pyrchaser.have no application to a mere contrag 
for supply of articles where money is advanced on the 
understanding between the parties that the ad- 
vance is either to be adjusted immediately or in tha 
final settlement of the contyect between’ the parties. 
N LAXMANRAO v. BupHULAL, A. I R. 1927. Nag 2:1 


158 
S. 74. See CowTRAOT Aor, 1872, s.60 394 


: S.. 74 —Instalment bouwd—Intevest at certain 
rate—Higher rate on defaulted instalments-- Com- 
^ “pound interest at higher rate on whole amount 
- on default of two instalments—Secondary contraci— 
Penalty- Relief. . unu uum 
An instalment ` bond provided for interest at’ 
approximately 12annas per cent. per menseni." Jf} 
single instalment was defaulted. interest was to run 





‘at He. 1 per cent. per mensem. It was further 


‘and compound interest thereon was to run 


Stipulated that if two instalments im succession were 


defaulted, the whole amownt was to become exigible 
at Re. 1 per 

cent. per mensem : * t 
Held, that the stibulafion as régards interest in cage 
of default of two instalments “was in the nature of a 


.secondary contract and penal within the meaning of 


: ab t per. - Nag. 281 * 
| though excessive especially in a hypothecation isnot . 


8.74 of the Contract Act and: could be relieved 

against. N KisANLAL v. Kisan SINGIT, A. L.R. 1927 

` 148 

——— $. 74—Mere compound interest, whether 

penal—Provision for compound interest at higher 
rate on default, effect of. . ° 

- The rule of law isnow firmly established that in 

the absence of proof of undue-influence, a provision 

for charging compound interest at the same rate as 


simple interest,on the failure of the mortgagor to 


pay the principal or interest n the due date, is 
perfectly legal and cannot be relieved against on the 
mere ground: of hardship and this condition does 
not become illegal or unenforeible merely because 
there is.to bə found in, the deed a further un- 
enforcibleecondition that on default of payment of 


“interest for a particular period interest angi compound 


interest would be chargeable at an enhanced rate. 
It is well-wettled that “in-passiig a preliminary 
decree in-a mortgage-suit ¢he Court has no power to 


. award interest at other than the contractual rate 


upto the date fixed for payment. L Manaat Rar v. 


` Basu SINGH, 28 P. L. R. 350; 9- Lah. L. J. 301; A. I. R. 


petent under s. 69 of the Contract Act and the fact’ - 
that the mortgagot could have asked for an account to ` 
be taken and the defendant debited with that sum ` 


under O. XXXIV, r. 7, Civil Procedure Cade, in a 


NarPAL v. Bans GOPAL SINGH, 25 A. L. Je 791; A.I R. 
1927 AM. 713 ^ ` . § 289 


S, 69,-Payment by firmef income-tax pay- 


See INCOME Tax Act, 1922; ss, 30, 66 


` 


A . 


1927 Lah, 445 437 
5. 78. See OowTRAOT Act, 1872, s. 20 645 


. 78, 80—Cowtract to sell ascertained 
goods in lieu of debt—Byyer to stack goods—Sale, 
whether complete—Property, when passes. A 

sI owed money to D on a bond and for the money 
thus due he contracted to séll to the latter at certain 
specified rates the whole of the bricks that he owned 
at a certainskiln. e The buyer was to ~stack: the bricka 
pnd'to count them and the expenses-of the stacking 





—— —- $8. 


- were to --be debited to the seller. Interest payable on 


`e able by deceased partner, right to fe-imbursement, € Heid,that the sale was complete and the 


the bond debt ceased to run frota the date of the sale: 
property: 


120 “in bricks had passed to D. Ll. Dewa Sinon v. NARAIN 
pem 8,73, See Contract AO% 18727 s, 20 648 Xei 


(0e S, 78-- Contract for supply of ‘artigles~ 9. 109, See 


^i 222 
Contrat AcT,1872,8.19 81:9 
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Contract Act*concld, . 


we 
deemed partner—Continuance of business in old 
firm name, effgct of. 

The continuanpe by surviving partners of the 
business of a firm inthe old firm name does not by 
itself render the effects of a deceased partger liable 
for any partnership debts contracted after his death. 


4———— 8. 241—Widow of deceased partner, when 


In ihe absencf of an express agreement to the . 


contrary the widow of a deceased partner” does not 
. become a partner hegself by reason merely of the 
fact that after the death of her husband she allowed 
the capital which belonged to her husband to remain 
jn the firm, or allowed the surviving partner to 
carry on the business in the old firm name or by 
the fact that profit due to her husband during his 
lifetime was credited to the personal account of her 
husband with her consent or to her knowledge anda 
sum of money was paid by the surviving partners 
out of the charity account of the firm to commemorate 
the name of her husband. S RapHaKIsHEN Das v. 
Ganaanat, A. I. R, 1927 Sind. 218 172 


Contribution, See MORTGAGE 
— —— Expenses incurred by co-heir in litigation 
—-Other co-heirs, whether. bound to contribute. 
There is no provision of law which entitles a co- 
heir to claim contribution from his co-heirs for ex- 
'penses incurred in litigatfoR against third parties, 
“even if such co-heir$ have incidentally benefited by 
the result of that litigation. L RAHMAN v Diro 299 


Contribution and subrogation, difference be- 
tween. See MORTGAGE ; 703 


Co-operative Credit Societies Act (il of 1912), 
SS. 42, 44—Co-operative Society under liquidation 
~Award by Regfstrar—Agriculturist member's 
house? whether exempt from attachment and sale— 
Suit by member for declaration of invalidity of 
sale, whether barred Provincial Insolvency Act 

. (V of 1920), ss. 22, 28—Member, insolvent—Suit, 
whether barred, ] 

House of an agriculturist is not exempt from 

, attachment and sale in execution of an award by 
the Registrar of the Co-opsrative Societies passed 
against a member of a Co-operative Society. 

A suit by a member of a Co-operative Society 
under liquidation against an auction-pifrchaser for a 

.declaratign that the property purchased by the latter 
in proceedings in execytion of an award against the 
member was nôt liable to be attaché and sold under 

:law and that no title h&d consequently passed to the 
purchaser under the sale is not barred under s. 42 
of the Co-operative Societiés Act, as the subject- 
matter of the suit cannot be said to bea matter con- 

nected withthe dissolution of a registered Society 

. under the Act. 


The fact that the plgintiff is adjudged an insolvent” 


before the institution of such a suit, is no bar to the 

. maintainability of the suit under s..28 of the 
Provincial Insolvency Act inasmuch as having regard 
to the provisions of s. 22 (3) of the Act the property, 

. ìf exempt from attachment and sale, will not vest in 
the Court or the Receiver. "CS 
A.Civil Court can intervene if any act or order 

of the liquidator is ultra vires being outside ‘the 
owers conferred on him by law at liquidator. N 


ALAJISAO @ ANAND Prasan, 23 M. L. R. 66; A. IeR, - 


1927 Nag. 217 l 181 


— $& 42 (6)—Liquidation of Society—Order 
by liguidatoy direoting some members to pay—Suit 





'SanvEswAR Das, 31 O W. N. 739; A. L 
578 Ae: 


84. 


.as lien will be supported, provided 


$43. 


e » ` . 
Co-operative Credit Socletles Act—coneld. 
. 

e 
for re-imbursement against other members—Juris- 
diction of Civil Coutt—“Matter connected with dis- 
solution.» Bele os e 
A suit by thé mgmbers of the Executive Com- 

mittee of a registered Go-operative , Society &o re- 
cover from the other members of the Society sums 
of mofley which the liquidafor of the Society had 
directed the former to pay, is a suit in respect ofa 
matter connected with the dissolution of the Society 
within the meaning of sub-s. (6) of s. 42:0f the Co- 
operative Societies Act and consequently not enter- 
tainable by Civil Courts. © SomoxaNTA #MOHONTA v. 
R. 1927 Cal. 

644 


S, 43—Rules—R, XIV, whether ultra vires. e 


The second sentence of sub-r. (1) ofr. XIV of the 
Rules under the Co-operative Societies Act of 1912 is 
not beyond the rule making powers granted by s. 43 
ofthe Act. M MUTHUSWAMI Iyer v. CO-OPERATIVE 
Crezpit Soorz TY, IRIYUR VILLAGE, (1927) M. W. N. yos 


Co-owners—Lien for expenses, principles relating 
to—Joint owner spending on joint property under 
erroneous impression of being solely entitled—Other 
joint owner, acquiescence of —M oney spent, lien for. 
A joint owner who comes to Court'seeking a relief 

cannot obtain that relief unless he submits to a lien 


` for his share of the money expended, which sum the 


other owner has a right to recover by way, of contribu- 
tion. ! 

Even independent of joint ownership, if a man 
who hasa title to property sees another expending 
money upon it in the erroneous belief that he has a 
title to it, when in fact he has no title, so as to 


real owner from insisting on his title so as to 


deprive the person who was acting on the supposition - 


of his own title ofthe benefit of his expenditure, 

Independent ‘again of joint ownership, when à 
stranger exgends money or labqur on.the property 
of another, & claim to re-payment as well 
there are 
circumstances to lead to the conclusion that there 
was a request amd such a request wil,be implied or 
inferred from circumstances, however, slight. M 
SunRAYA Cnet v. Nagappa OngrTI, 53 M. L. J. 311; A. 


© I. R. 1927 Mad. 805; 39 M. L. 'B. 182 150 
. Theft by co-owner, what cogstitutes, See 
Prenat Cong, 1860, s. 378 -° : 847 


. Corporation— Contract not under seal, invalidity of. 


See On1rraaoxa-.Pon? Aor, 1914, ss. 28, 29, 38,68 2 


Co-SÜarers—License to build by, some Alone, M 


validity of. Seg WasEMENTS Aor, 1832, s. 52 43 
Swit by co-sharer—Necessavy parties. 

One of several co-sharers can lodge a suit against 

a trespasser without making «he other co-sharers 

arties thereto. L‘LAcHHMAN SINGH v, OHATTAR KAUR, 

A. IR 1927 Lah. 663 | 767 


—À ——, whether can be tenant of proprietary body: - 
A person may be a tenant ofthe proprietary body 

of which he is one, the tenant being the igdividusl 

and the landloyd the corporate body. N Kamon SINGH 

v. Kaem Kayan, 10 N. L. 4. 129; A. IR. 1927 Nag. 

209  : e 

Costs, See Acha PRE-EMPTION Act, 1922, ss, 90,40 


eran Secutity for costü--Decision of Taxing 


186 o 


.raise a case of acquiescence, equity gwill prevent the . B 
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“e er s e : 
Costs— concld. . «Court Fees Act (VII of 1870),s. 11—Money suit, 
e i dismissal of—Appeal—Interest pondente lite, 
Officer—Revision. See Boupay PLRADERS Act, 1920, accrual of—Court-fee in respect of pandente lite 
Sou IIT, RR. 1, 5 637. interest, whethtr payable. 
è — Taxation of Solicitor's cos—Rombay High Where a money suit is dismissed*by the Lrial Court 


is »9.. : and the plaintiff appeals, he cann®t be required to 
Curt Hales, m. 681, $22--Commencenont | and pay Court fas on any amount in excese ofthe amount 
details of work—‘Instructions for brief’, *contents claimed ein*the plaint by reason of the fact "that e 
e of—Duti of Solicitors to keep record $f attendayces "further interest has accrued during the pendency of 
dul dave .* the suit in the trial Court. Pat SADHU SARAN Rar v, 
. * 4 55. 27 
Under the practice of the Bombay High Oourt Banmaupro Laut, 8 P,L T. ^ A.L R. 1927 Pat. 


b) 

a Solicitor is entitled to charge for instructions for 230 592 
brief.for tke Work which he has done in order to ——— Sch. I, Art.1, See O. P. C., 1908, s. 144 
put hims@if in a position to instruct, Counsel pro- : 65 
parly in the matter subject to the deduction of items. —— —-— Sch. H, Art. 11. See C. P. O., 1909, s. 144 
for which he has already separately charged and been 5 

E aaa remunerated for, if that is the case, in the — —— — — Sch. ll, Art. 11—Order filing award, appeal 

lil. 


"against —Court-fce. : 
Generally Solieitors must not be allowed costs for An appeal against an order filing an award without 
, work done prior to the date of the suit. But it is the intervention of the Court is an appeal from an 
quite misleading to say that Solicitors for the defence order under s. 101 (f), Oivil Procedure Code, and not 
in india are not entitled to charge for work done an appeal from a decree or order having the force 
„prior to the service of the writ, seeing that in India ofa decree and is governed for purposes of Court-fee 
proceedings are begun by a plaint and not bya writ by Art..11, Sch. IL of the Court Fees Act and need 
as in England. not bear ad valorem stamp. A SARWAN PANDE v. JAGAT 

Instructions to the Counseldo not cease on the Panne, 25 A. L.J. 741 . 315 
day that briefs are deliver and under the practice 
of the Bombay High Court the Taxing Master has - Criminal Procedure, Code (Act V of 1898), ss. 
to consider all the work done by Solicitors: up to the . 35, 360—Non-cofhplifnce with provisions of s. 


. tegmination of the trial. i $60—N o prejudice proved — Validity of conviction— 
It is the duty of attorneys to keep a strict record Charge for unlawful assembly with intent to commit 

of all attendances and interviews for which they . assault-—Separate sentences for rioting, hurt and 
propose to make a charge, whether they propose to grievous hurt, legality of—Amendment to s. 85, 

. eharge for them separately, or whether they propose effect of. — f M 

_to put them forward under the general heading of Non-compliance with the provisions of s. 360 of the® 
“Instructions for Brief." Criminal Procedure Code dqes not vitiate a trial 
“A charge for instructions must not be putin one where it has not resulted in any failure of jpstice. 
.lump sum witheut a summary showing under lead- In view of the amendment to s. 35 of the Criminal 


ing headings the nature of the claims of the Solicitor. Procedure Code by which word ‘distinct’ before the 
B Suaspasant v. TATA INDUSTRIAL BANK Lro., 29 Bom, word ‘offences’. has been deleted, separate sentences 
. T. R. 1093; A. L R. 1927 Bom. 529 3 731 pd eH B8. xin 321 a of the Penal 
| a E. ode are not bad in law even though the acts in e 
Coungot- Denthgenimma prisoner Bie to 07 respect of which such charges were made were in- 
, in person. P. O. , 8. eluded within r2 AE under s. 147. O Fatiar Bap 
Court-fees—C. P. and Berar Judicial Commis- V 4MPEROR, 310. W. N. 641; A. L R.1927 Cal. 575; 
sioners Circular, II-8—Suit for pam of 928 Cr la J. 751; 8 A. 1 Cr. R. 380 799 
invalidity ef adoption—Valuation for Court-fees z E JAN ; 
and cbe etai aene to circular, whether Sessi 38095 G. are Co by Assistant 
anomalous— Order rejecting plaint f bi. insuficiente — og Hodie d aot Meridie E P, lady aot 
-fees— -a Court- : ; . ME Ll 
Courtes Appeal Court Jos payable ig « Proper ferunt Moguroie taking Tena ej til 
or invalid should be Valued at Rs, 400 under the rules ne gie effect URP ie ajin eral 
Je - a, other provisiops, whether affects forum of appeal. 
2 Dy Da ee a Gra Gina Where the total term of imprisonment to which 
e IL8, unless it affects a title to any property exceed- an appellant ae been pentencad cit her by an Assist- 
ing Rs. 400 in value, in which case the market value d Sessions PARS or by a Magistrate empowered 
-of the property should be deemed to be the value of e mee Bee tour ue Oriminal pace) i rip es doen 
tha subject-matter of the suit and the suit should be lies m the Court P tho ane urs Jida s , the appeal 
l TaS i purpose of Court-fees and jurisdiction The fact that the Magistrate in daleming the 
The proviso to the circular fixing the value of the Hares sentak, ok ve pho ng the Tu of 
uitat the value of. the property, the title to whigh ^s 0.4 app tion 12d een under trial docs not 
if alfscted Wy it, is anomalous but has te be followed. affect the question of what Court of Appeal has juris- 





An order rejecting a plaint for insuffigient Courte diction in the case. , 


dest is a decree and the appellant must pay ad walorem penr parsed against an accused under cate ether 
Court-fees on the value of the subject-matter of the provisions of*the Penal Law dges not preclude, a 
uit and not mexely on the further Re demanded ih Sassions Court from dealing with að Appeal und 
the lowtr Court. ° N Harmar Rao v. BALU Bar, 10 N. A rovisions of s. 408 ofthe Crimi IP P or 
* elei; A. I, R.1927 Nag. 256 ° 268 p M Caen onto NT 
L. 4 ali; , . e Code. N Jacadish CHANDRA Rav v. Exrxnon, JON, Ly 
etree Landlord and tenant Suite for ejectment. ^J. 125; 28 Cn? L, J. 072; ACI R 1927 Nag. 262; 8 A. I, 
_ get LANDLORD AND TENANT 337 Cr. E29 
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A= ss, 102, 103. See Buria. GAMBLING Act, 
“1899, s. 6 JE ENDS . 557 
f-0 0x 0 $t e a s No zi E 
— ——— $8. 103, 103, 165 (4)—Search by Police 
Officer—N on-compliance with s. 108—Search, whe- 
* «ther illegal. . B xoc * x : . i 
The provisions of s. 165 (4) ofthe Cfiminal.Pro- 
ceduræ Code- are fot, imperative but apply the pro- 
visions of ss. 102 and 103 of the Code toa search 
made by. the. Police. gnly ‘so-far.as may be’. The 
mere fact that in malting a. search under s. 165 of 
the Code, the. Police took two. independent witnesses 
with them and did not call witnesses from the village 
doss not necessarily render the search illegal. A 
Saiam Lar v. EMPEROR, L. R. 8 A. 92 Cr.; 280r. L J. 
652; 8 A. L Or. R. 7; A. T R. 1927 All. 516 108 


—— — 8. 107 —Security. proceedings Preparation. 
to obstruct festival —F'estival passing away without 
disturbance—Security proceedings, whether to be 
-continued—Likelihood of committing breach of 
peace—Inferencé.from previous conduct. _ D 

< There was. evidence that the petitioners were- 

making preparations to commit a breach of the peace. 
during a..particular festival, and proceedings were. 
started against them under s. 107, Criminal Procedure. 

Oode.. Phe festival passed away without any disturb-, 

“anca and the petitioners.@pplied to the Court to drop 
the proceedings; Wi oza .- MAU 
„Held, that it-could not.be inferred from the con-, 
duet.of:the pstitioners.:prior.to the festival, which. 
' did riot- lead to any .disturbanee, that the petitioners 
were likely. to “commit a. breach of the.peace or to 
-disturb-the publie tranquillity :even after the festival- 
in the near future and that the. proceedings ought. to 

bequashed. a. :-^ i ^ Taus EN D 

z No. hard -and fast rule.can be- laid down.in cases 

of this nature and-each case: has to be decided upon, 
its. particular circumstances. : Pat ZurrakaR BEG v, 
Emupsror, 8 P. L.-T. 370; A. I. R. 1927 Pat. 2315.28 Or,, 
L.:3:719; BA, I. Or: R.-376 bavrura = 607. 
+= §8, 110 to 112, 537— “Substance of informa-. 
„tion, received’, meaning -of—Order under . s.'112; 
, whether should -contain a chargé —Details. of iri” 
. formation, whether should be set forth—Omission to 

state particulars—Mere irregularity. She Oe Te 

“Aitlough ‘a prudent-Magiatrate ' might not consider 

information sufficient to cause him to take. action 
under:the Breventive sections, wnless is gave sub- 
stantial details against the personin question,” yet 
there is.nothing in the section laying down any quan- 
tum of information as a nécessafy condition for the 
Magistrate to. take action.. a se J. 0- ©. : 
- Ifa Magistrate’ empowered receives information of. 
tha*barest kind to the effect that a córtain person is 








a habitual thief and is within the-local limits of pis . 


jurisdiction, it is Within his powers to take action 
: under the*provisiens of'the'eighth Ohapter -ofthe 

Oode of Griminal Proéédure,and the legality of his 

üétion cannot be questioned. "^e ^^ ~- e$ . 


* "Thé substance, of the'information received"in s, 112 - 


of the Oriminal Procedure Oode`does not .mean‘any- 
thing more ‘than ‘the ‘gist of ‘the-#nformation. Iiis 
not necessary to state more than will-show the 
porsdn Against’ whom proceedingg are taken the -parti- 
cular atib-séctfon ‘on which -it proposed to proceed 
‘against ‘him, ^ Rtn wat Ge as eel e 

In any viéw, failure to give a*person against whom 
proceedings are-taken under s..110-of the -Oode, 
joiormatitn of the nature ‘of the case agüinst ~him:ig 
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' 9. ABA 


] 045. 


. 
: . e 
a mêre irregularity Which is -cured bys. $37 -of the 
Coda. - DS 


‘Whereas I ‘have received information fróm.:....... that 
beres: sosis a babitifal thief and house-breaker......":. , e 
. Held, that the order suf§ciently complied with the 


provisigns of s. 112 of the Code. 

. Per Hasan, J.—There is ricthing in the ‘rules of 
Procedurë leading to the conclusion that the informe- 
tion under s. 112 of the Code should be something in 
the nature of a charge or, indictment:. Ò EMPEROR v. 

Ram Guovam, 2 Luck. Cas, 157; 28 Qr. L, J. 744; A.- 
I. R. 1927 Oudh 306; 8 A. I. Or.'R. 394g 792 


ec a Doa 
7—: — 88.110, 118,120, 123—Security for good 
behaviour, . failure to furnish—Sentence of im- 
prisonment—Imprisonment for substantive offence 
—Overlapping.of two periods, effect of. SIM he 


An order was passed under s. 118 ofthe Orimina 
Procedure Code calling upon a certain: person to 


` furnish “security to be of good behaviour, and on his 


failure to furnish such security an order was made 
under å. -123 of the Code'tháthe should -be-detained 
in Jail fora period of one year. A few days later he 
was convicted for'a Substantive offence ünd was sente 
enced to seven years’ rigorous imprisonment. ' "After 
the ‘expiry of the substantive sentérite 6 : Ca 


. Held, that the period-for which lieg had béen direet«: 
<. ed to'be detained in-prison “under ‘s.123 having ex- ` 


pired, he was'entitled to "be set at liberty.^B. EMREROH 
Farrp Barair, 29 Bom. L-R. $ T00 28 Or E, T 

BOR tee ure RO Gi. Lac 108 
LI— — $8,110,118, 123 (2). 406—Seeurity for 
_ good, - behaviour—Period exceeding- one  year—- 
. Procedure— Determination of. imprisonment n 
- default, of security—Power ‘to grant, bail-—Sessiona 
Judge, duty of—Appeal to District. Magistrate..." 
Under s. 118, Criminal Procedure Code, ihé-Magid-. 
trate is. empowered, to make an-order requiring the 


' aecused-to- execute & bond with or without sureties’ 


to maintain - good behaviour for'stich périod as he 
thinks fit to fix. ‘If the period for which : the'security 
is demanded exceeds. one, year- then the Magistrate is 


‘required. by s.: 123 (2), Oriminal:Procedure Qode,..to 


submit. the record: to. thé Sessions Judge and it is 


for the Sessiows Judge.after-exgmining the récord to. ' 


pass such orders as he thinks fit. In sith cages the: 
order fixing the term of ,imprisonment ‘which the 
accused- is to. undergo on default, of “furnishing the 
security is to be fixed ‘by; the Sessions Judge: and-not 
by the trial Magistrate.) = o, es 
"After a, Magistrate has-submittéd the ‘récord under 
8.123 -(2), Criminal. Procedure ,Code.to the Sessions. 
Jefige, the seizin of the case is with the lattér Court 
and the petitioner can. be releaséd on baib by thet j 


Court and net by the-trial Magistrate. . 


“When a-case submitted under s, 123 (2), Orimiziat * 


Procedure Code comes up before a Sessions Judge 
it is his -duty to issue netice to:the accused :and,. 
after.hearing him.or his Oounsel and examining’ the 
record, to come to-an, independènt finding on th&: 
mèrits às to whether the order furnishing ‘security 
igor- not justiféd.and, if so, for what periòd and 
if what-sum the security should-be demandéd, : 
. .No appeal is:competent from. an orderginder s, 110, 
Grimina] Procedure Code to-the District Magistrate 
after the case has. be&n submitted tq the Sessions 
Judgaundér e. 123 (2), Criminal Procedure-Code, , by 
MasaAL. Guzen v, Emperor, 28 Or, L. J; 6876 18g 


, 


c 
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m S. 123 (2). See.Cn. P. O., 1898, s. 110° 193 


S. 145— Offerings ta deity, whether moveable 
property— Declaration as to possession of offerings, 
e legality of. ^ > . e ° - 

. Offerings given by worshippers to`a deity are not 
` profite arising aut of immovtable property but are pro- 
fits arising out of deity irrespective of the buiding oi 
land upon which he may happen to dwell and are, 
thérefore, moveable property.. ; 

‘A declaration under s. 145, Criminal Procedure 
Code, that one of the parties is in possession of such 
offerings isan erder made without jurisdiction. N 
BosuaasiNqHiv. BAKHTAWAR SINGE, 23 N, L. R. 84; 28 
‘Or. L. J. 687; A. I. R. 1927 Nag. 333- . 415 


-— — — 8.146. See Speoirio Renizr Aor, 1877, s. 42 
eee . 351 
~*~ gs, 162 (1), 208, 215- Enquiry before 
`, committal—Accused's right to reserve cross-examina- 
. tion till copies of statements to Police are furnished 
. Summoning of defence witnesses—Diseretion of 
Magistrate—Refusal to summon, whether illegal— 
' Statements before Police—Rules as to granting of 
` copies to accused. — 
. There is no provision entitling the accused to 
postpone the cross-examination of witnesses till all 
the prosecution witnesses are examined-in-chief in. 
‘the case of inquigies into cases triable by a Court of - 
Session. The Magistrate, however, has a discretion 
toallpw the accused to postpone cross-examination 
in suitable circumstances, but he cannot throw any 
obstacle in the exercise of the liberty of the accused 
to cross-examine prosecution witnesses, . 
. Where the accused have applied for copies of 
statements made by prosecution witnesses to the 
»' Police during investigation, with a view to cross- 
-éxamine the witnesses and the Magistrate has order- 
ed such, copies to de furnished under the proviso to`. 
8:162 (1), the Magistrate is bound to postpone the 
érosg-examination ofthe witnesses until such copies - 
are furnished to the accused and to afford the accused 
an opportunity to cross-examine after receiving such 
copies. Omission to do so constitutes a direct viola- 
tion. of the statutory provisions of s. 208 (2) of the 
Oode and vitiates a commitment. . . 
` Unders. 208 (3) of the Code; in inquiries preceding 
commitment, althoughea Magistrate is bound to issue 
‘process to compel the attendance of witnesses, he has 
the power to refuseto summon them for reasons to 
be recorded and, conseqftently, the rejection of an. 
application by the actused to. summon . his witnésses, 
‘for which reasons are recorded by the Magistrate, is. 
not an illegality vitiating the commitment, 
^. Per Macpherson, J.—There is no real obscurity in 
the proviso to s. 162 (1) ofthe Criminal Procedtfe 
“Code so'far as the grant of copy is concerned. Two 
points in particular stand out, and strict adherence 
* to them, which unfortunately is rare, will- obviate 
.much confusion. In-the first place, the qtestion of 
furnishing to the accusetl a copy of the statement of 
& witness recorded by thé Police in the course of the 
investigation into an offence does not at all arise until ` 
the’ witness is‘ ealled for the” prosecution® at the 
‘inquiry or trial in respect of the offence and, second- 
- ly, the Court is not. competent to direct thet the 
‘accused be furnished with a copy of such statement 
“unless it’ contains something which constitutes a 
vontrédictions to a stathment 'made,by the witness in 
. “his deposttiqn at such inquiry or trial "These two 
pircumstaiices „must co-exist before an* gcoused, ig 
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entitled-under the proviso tos. 162- (1f to such a 
copy. PatBaap4T Mif v. EupgROn, 6 Pat. 329; A. I. 
R. 1927 Pat. 243; 28 Or. L. J. 709; 8,A. I. Or. R. 383 


. ` 597 
— ——— $8,195, 360, 476-~Penal Code (Act XLV 


D 


of 1860),5.4193—Dep0sition not read over to witness ` 


—Perjfry, prosecution for, legality of. 
In a criminal case it is most #mportant in the 
interests of the accused that a witness's deposition 


should be read over in the manner laid down in. 


s. 360 (1) of the Criminal Prócedure Code. 

Where the deposition ofa witness has not been 
read over to him but has been signed by him after 
reading it over to himself the witness cannot be pro- 
secuted for perjury. L KESAR SINGH v. SULTAN-UL- 
Murk, 28 Or. L. J. 651 107 


- 88.195 (1) (a), (b), (0), 476,-537— 
Offence covered by cl. (a) before Civil Court— 





Court's jurisdiction to take action under s. 476, 


-make preliminary inquiry and qecord ` finding— 
Irregularity, whether cured by $. 587. 


Under the provisions of s. 476, Criminal Procedure. 


Code, as amended, a Civil Court;has only authority 
to make a preliminary inquiry and record a finding 
in the case of an offence covered by s. 195 (1), cls. (b) 
and (c) but not cl (c) In the case of, arf offence 
covered by cl (a) theepfefiding officer of a Civil 
Court is in the position of an ordixfary public servant 
and exercises no quasi judicial function of any kind, 
while in the case of an offence covered by cls. (b) 
and (c) he isin the position of a Presiding Officer of 
a Court and exercises quasi judicial functions, 
Where, therefore, it is stated before a Munsif that 
certain persons had resisted a Oivil Court attach- 
ment and ‘it is alleged that they had committed 
offences punishable under ss. 183 and 186.of the 


Penal Oode, the Munsif has no jurisdiction to. 


take action under the provisions of s. 476 of the Code 
of Criminal Procedure, and he has no authority to 
make a preliminary inquiry, and record, a finding. If 
he takes action under s. 476 he starts proceedings 
without jurisdiction. The provisions under s. 476 are 
not condoned as the law is now. The provisions of 
present s. 537, Oode of Oriminal Procedure, do not 
affect the matter. O Dorz San v. ‘Emperor, 40. W. 
N. 640; 28 Cr, L.*J. 681; A. I. R. 1927 Oudh 326; 8 A, 


I. Cr. R7400 ' . *409 
- q4-——— 5. 195 (1) (b), complaint unter —Proper 
- authority. oe 


y 5 

. Under s. 195 (1) (» Oriminal Procedure Oode, the 
complaint can only be made. by the Court in ques- 
tion before whom the offence is alleged to have been 
committed, and not the particular public servant con» 


cerned who made the enquiry..Pat Ram AJODHYA - 


Sixes v. EMPEROR, 28 Or. L. J. 64318 P. L. T. 674; A. 
I. R. 1927 Pat. 327; 8 A. I. Cr. R. 253 . 99 


- ss. 195 (1), (0), 476, 478—Proceedings 
undens. L?6—Power of Civil Court to commit to 
Sessions Court——' Produced in a Civil Court’, meaning 

e of— Production of document before munsarim under 

- P. VII, r. 17, Civil. Procedure 
sufficient. , e . 

. A Civil Court which has started proceedings ynder 

8. 476 of the Orimindl Procedure Code has an, option 

under 98. 478 of the Code, where it finds that an 

offence triable exclusively by a Court of Session has 
been committed, either to send the case to a Magis« 

‘trate or to commit if direct to the Court of Seccion, 





Code,. whether’ 
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it 


and ‘is not "debarred ` from exercising “that option - 


because by passing an order under s.° 478 the accused 
is deprived of a right of appeal. 

JA document is ‘produced’ in Court within the 
meaning of s, 195 (1) (c) of thee Criminal Procedure 


* Code, though it is produced only before thè munsarim 


of the Oourt for ethe purpose indicated in, O. VII, 
r. 17, Civil Procedure Code, and is never called to the 
Oourt. A RAMESHWAR Lar v. EMPEROR, 25 A. L. J. 555; 
L. R. 8 A. 113 Or.; 28 Ce L. J. 668; 8 A.I Or. R. 85; 
A. I. R. 1927 All. 571 i 204 


L— — — 88. 203, 436—Order under s. 208— 
- Further inquiry directed under s. 4136— Accused, 
- whether entitled. to opportunity to show cause. 

On a complaint by the. Police against a person 
under s. 182, Penal Code, the Magistrate passed the 
following order, "under the circumstances I do not 
think proper to start this case. I, therefore, reject 
it" * 


. Held, that the order was neither of acquittal, nor 
of discharge, but therely an order under s. 203, 
Criminal Procedure Code. : - 
When an order has been -passed under s. 20, 
Criminal Procedure Codt, itis not necessary for the 
District Yogistrate to give an opportunity: to the 
accused oi showing cause, why orders should not be 
passed. against him ginder 8. 436, Criminal Procedure 
Code. This proviso of s. 436 applies only to cases. 


“when the accused person has-been discharged and 


not to cases when orders have.been passed under 
8.203. O Daya Ram v. EMPEROR, 1 Luck. Cas. 184; A. 
I. R. 1927 Oudh 264; 28 Cr. L. J. 650 - 106 
————— 83, 208, 215. . See Oz. P. O., 1898, a. 162 

- . - 59 





p> 88, 236, 562—Penal Code (Act XLV of 
` 1860), ss: 215, 457—Conviction "iw the alternative 
, under .s. 215 or s. 457—Illegality—Duty of 
= Magistrate to find facts—Release on probation of 
' person convicted under s. 457. `` ~ 

Section 236 of the Griminal Procedure Code does 
not apply where there isany doubt as to the facts, 
But applies where there is a doubt as to the law 


| applicable toa certdin set of facts which have been 


s: 215 of the Penal Code. 


proved. The Magistrate is not entitled to com- 
promise his doubts as tothe true facts of the case 
by convécting in the alternative. He is bound to 
come to a distinct finding'as to the facts. 


-" GENERAL INDEX; 
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Section 252 of the Criminal Procedure Code con- 


templates that once action has beén taken against’ 
an accused im a cognisable warrant case, the case | 


will normally proceed, 


It is nowhere, contemplated that a desire ow the’ 


part of the complainant to refrain from further pur- 
suing the case shall justify the árrest of further pro- 
ceedings. R Maune Tuv Daw v. U Po Nyon, 5 R. 138 
A.I. R. 1927 Rang. 174; 28 Or. L. J. 649 105 


ss. 289 (2), 423—Jury trial —Quantum 





and nature of evidence necessary for doa jind matter. 


to Jury—Verdict of Jury against evidence—-No 
- misdirection: or misunderstanding of law—Power 
of High Court to reverse verdict —Procedure. 

Although a scintilla of evidence would not justify 


the Judge in leaving à case to the Jury and there ~ 
must be evidence on which they might reasonably. 
and properly-conelude the fact to be established, it is . 


not correct to say that a matter can be left to the 
Jury only if the evidence relating to it is satisfactory, 
trustworthy and conclusive. 


The terms of s. 423 (2) of the Code of Criminal 


Procedure are imperative and in the absence of 


misdirection itis not competent tothe High Court. 


to alter or reverse the verdict of the Jury. 


“(The High Court being of opinion that the verdict 


was against the weight of evidence firected"a copy: 


of the judgment to be sent to the Local Government 
foraction] Pat RAMOHARITER SINGH v. EMPEROR28 


Cr. L. J. 692; 8 P. L. T. 691; 8 A. IL. Or, R. 369; A.L. 


R. 1927 Pat. 370 548 


— ——— 88. 297, 374 —Heferenee for confirmation 
"of sentence—Power of High Courtto order re-trial. 
C—Jury trial—Summing up to Jury—Duty of Judge 
-—-One-sided summing up, legality of —Mere reading 
of evidence in extenso, whether siffücient. ^*^ 
Ina reference under s. 374 of the Criminal Pro» 


cedure Code, the High: Court may order a re-trial 


where there has not been a proper trial in the case. 


In sumpmigg up the evidence to the Jury it is- nob- 
-enough merely to read out the evidence “in extenso, 
Itis incumbént on the Judge to analyse the evi-' 
dence and to place the case succinctly before the 


ury. S 3 : 
- A charge to the Jury which if entfrely one-sided 
and calculated to suggest to the Jury that there is 


* practically nodoubtas to -the main facts and that 


“A Magistrate cannot, therefore, &onvicta personin® there is no use of -considéring the matter from 


the alternative ofan OHenée either under s. 457 or 


The offence of house-breaking by night in order to 


` commit theft, under cl. 2 of s. 457 of the Penal Code, 


is punishable with imprisonment for & term of 14 


‘ years and, therefore, s. 562 of the Criminal Procedur 


Code is not applicable to this .offence in the case.o 
en adult. R, Esrerog v. NGA Po Wun, 6 Bur. L. J. 83; 
28 Or. L. J: 759; A. I. R. 1927 Rang. 254 839 


. s. 252—Cognisable’ Warrant case*-Com- 
.; promise by complainant, : ` 





“he principle underlying the provisions dealin 


with the trial of non-compoundable or cognisablé 
warrant cases is that whether inatituted 'on complaint 


-or othdrwise the final ‘responsibility for the conduct 


of such ases rests with thegState and that where 
there is reasonable ground for believing thas an 
offence has been committed, oncé the machinery of 
law has been set in motion the right of arresting its 


puogress regis with the State alone, : : 


~ 


any point of view other than that prd&ented by ths 
prosecution offends against the most elementary 
rules to be observed-in cases of summing up ‘the 
evidence to the Jury. O EMPEROR v; RAJAB ALI BAKIR, 


31 €* W. N. 881; 46 C. L. J. 31; 28 Cr, L. J. 742 2l. 


R., 1927 Oal. 631; 8 A. I. Or, R. 316 


$83, 298, 337 —Approver—N ame not removed 

from catégory of accused by mistake—Plea taken 
. in Sessions Court—Hvidence' of approver, admis- 
_ sibility of—Jury trial—Charge to Jury to be read 
. as a whole—Verdict of Jury not to be lightly set 





aside, ° ° : 
. Althoegh a pardon had been tendered to and accept 
ed by an accused in the Committing Magistrate's 


Oourt,by some mistake his namé was nof removed , 


from the category ofthe accused and at the opening 
of the trial jn the Sessions Oourt his pled was take 
by the Sessions Judge. But the mistake was soo 


- *found out-apd@ the Sessions Judge dirested that b 
fe ot S 


ghould.-he removed from the dook;- 


mC 


> ; z 0*4 . : l "E 4 
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"&riminal Procedure. Code—eontd, -- "7 + * è Criminal Procedure Code—contd. ^ ^" i 
. 
Held,. that the- evidence -given by - this accused in -— Cónviction, illegality of—Re-tr ial—Duty of pio | 
the .Sessions Court was not inadmissible in evidence. ^ secution Counsel. 


A charge to the Jury must be read,as a.-whole Where ina summary trial some of the Witnesses were 
eid a Judge is not expected to &o on repeating examined before one of the accused had been pr erly | 
what. he has-said in a previous'part of charge when served with notice amd. they were not an for | 
dealifig’ With’ the.cases of the, individual accused.-_ cross-exgm*hation on his-appearance in Court : 

“In a. Jury, trial, thee Court. cannot lightly fnterfere. Held, that the- trial was irregular and 'badjn law. 
with orset aside. the iverdict of the Jury unlessi& is:  . The fact that the triàl'of'an accused "was irregu- 
satisfied that there. "has been ‘such misdirection as, in larly conducted is no reason why he should be: haraseed 
its opinion, has océasioned.‘a failure of justice. again, by a re-trial  - 

` Q.Axum MaNDAL v. EMPEROR, 54. 0. 539; 28'Cr. L. J: "It. is duty ofthe prosecution Counsel to see that 
680: A.I. digital Cal. 680; g. AI Cr. R. 309 545 the case is regularly -conducted- against? all the 
` 7 accused. O OHHOTEY Lan v. EMPEROR, 1 Luck. Cas. 
———— 8.310, nature of—Assessors* to'be kept in 265; 28 Or. L. J. 756; A. I. R. 1927 Oudh 353." : 836 


ignorance of áccused' s previous conviction —F'urther ..— $8. 360. : 
charge of previous conviction when. to be read. 'See On. P. O., 1898, 5.35 ., ` ^ 799 
* Provisions of s; 310, Criminal Procedure Code,.are ` See Ck. P. O., 1898, s. 195 x. 1077 
imperátive and. ust be ‘complied with. — —— 8, 360— Penal -Code (Act - XLV 07-1860) 
-Where “an accused is undergoing a trial, only. the ss. 354, 467— Complaint of  house-breaking. d 
‘charge relating to the offence for which he is being: assault —Swmmary. trial~Charge~ "with: regard ` to 
tried. shouldbe read ‘first and the further charge relat- "assault ignored—Acquittal- -on charge’ tof house. 
ing to his previous conviction should not be read until purae Irregularity — Rei ial. ` 
he- has been convicted or the opinions of the Assessors | -Complainant made a report to the Policé-:in which 


have been: ‘recorded on the charge of the subsequent he stated that during his absence from his house the 
offence: LRAJU v. Emperor, 28 Cr: L, J. 667 “203 previous night the -accused -had entered'pis “House 
== S, 337. See OR. P. €.,1898, s. 298.. 545 and on being questioned by his wife asto: why he. 


T "339. (8)—Approver-Perjury=-Sanction < had come he had caught the - ‘cory plainarit's : “wife "by: 
to prosecute, when.to be:- een THIS the neck, buton the woman's‘ crying out dnd the 
veimtements— Alternativercharge,, legality of. i complainant and other- persons coming into the house 

^ the, accused-ran away. - The case was entered in the. 

NES AT Siinels ‘makes~a'statement and litêr in the Station Diary as one under s. 456 ofthe Lenal.Code- 

course of the same deposition contradicts it-and says but on investigation-the-Police sént up charges’ under 6 

, it wag untrue, the whole. deposition amounts-to-no gg, 457 and 894 .of* the Penal Code. "The Magistrate 

' more. than: the second statement., -He cannot-be.con- ignored the charge under 5.354 and tried the case 

. victed, of perjury iü the alternative, in one or. “the summarily in respect of .the charge’ underes, 457. 

other.cf the two statements, and if.the first. -canbe ard acquitted , the accused.. On. „appeal . y. “the 
proved, to'be ‘false he cannot be convicted of mére - Orown: ^ 

than an attempt to commit perjury. - ~ ' Held, Per Cuming, d That no case having been 

Resort tothe expedient of -an alternative charge is | originally entered undef s. 354 of the Penal Coda 

, only justified when, it. is difficult to establish the- and the complainant having ,made.noéxpress allega- 

falsity of one of the: ‘two Statements. - E tion that the modesty of his wife had “been.outraged, - 

It is Clearly not nevessary that an approve? should - the Magistrate was entitled to ignore. the chargé.sent © 
Be punished for” perjury - if, he. can - be- punished ` up by the Police under. s. 354 and to Proceed. to. try: 
sufticiently both for .thatand the original. crime. on. the charge under s. 457 summarily.. i 
a conviction for that original crime. Sanction, - per: Graham, J.—That inasmuch. as ihe: charges: 

< therefore, oughé-to bo refused unless'it appears that gheet-submitted by the Police stated. that. Amgofienca ` 
a ‘conviction for the original crime is unlikely.or &^ under s. 354 of the Penal Code had been committed; 
prosecution for it undesirable for any other reason, he Magistrate was, not entitled to ignom the charge 
or that on a conviction *for the original crime the’ `ennger that section and to try the accused summarily ` 
genterice, that.cauld ‘be passed would be: too light to in respect -of ‘the charge under s. 457 atid that, - 
cover: both offences,‘ Before sanction can be granted,- therefore, there should. be a re-trial of the accused on: 
thérefors, it -must. be shown that-there is-no. inten- oth the chargés. ~° ~ 3 
tion oê’ ; prosecuting . the approyer for. the „original, Per Buckland, J.—That the Magistrate having digs A 
gribie, or that hé has-already been: prosecuted for: believed the’ prosecution ' story with regard to the - 
it and: either ‘has been‘acquitted or has; received -or’ ¢ large under ^s, 457 the charge under s. 354 neces« ' 
is likely to receive such a light sentende that it is not sarily fell to the ground and no fe-trial was necessary. 












*  gufücient.to.coyer his-further -crime’ of-pérjury. N Per Cuming, J—In order. to eonstitute an offence: 
LocAL GovERNMENT 9. GAMBHIR, Buvsoa, 23N, L. R. 35: undere, 354 of the Penal Code it is necessary that 
A. T, R 1927, Nag. 189; 28 Or: 12:4. 645. scr + 101. the assault, or useeof- criminal force to the woman ~ 


: $, 341—Accused deaf and dumb but, capable | must Be with intent to outrage or with the know- 


vf -understanding *proceedinge--8. ` 841,. "whether ^ ledge that it was likely.. to outrage her-modesty. .Q 
applicable. GOVERNMENT OF Assam v. KANTILA CHUTIA, 81O. W. N. 


Where ‘the ‘accused : “understands ‘the’ prockediggs, 983; A I R. 1927 Oal..505; 28 Or.L.J:607* 553. 


thezmere fact that, tie is deaf. and dumb des nof. S. 864—Hzamination of a db a 
attract-the application of. 341, Oriminel Procedure . questions, legality of» t of aceuged by epmh posite» 4 


Oods.:: ¿L EMPEROR djGuxes 28 Or. L. J. 638. — 112. "Phf examination of the accused conducted by: | 


pus : 3 353—Summary trial—-W ithesses examined putting a long composite question i$ irregular and not -- 
NU absence of accused— Appearance of accused, im.“ in accordance with law. L: HASNI v, EMPEROR, 28 Or. Lu- 


MU not-1e-calied Ree eros énamvination: - J, 166; A. I, R, 1927 Lah, 050 847. 
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m S. 374.. See On-P. C, 1898, 8.297. 790 
$406, | See On. P. O., 1898, 8.110: 193 
= 8. 408. 86e On. P. O., 1898, 55. 35 (2) . 208. 


——— 8.420—Appeal by death-sentencé, prisoner 

e ` through Jail—Right to argue’ appeal ig person— 
Crown | engaging “ Counsel for accused—Accused 

- ‘wishing not to bé represented by him—Cownsel’s duty 











~ ‘iò conduct appeal. oer i ae. 

. When -& , prisoner stutenced to death. subject to 
‘confirmation by the High Court presents his appeal 
from Jail under the provisions of s, 420. of the Code 
of Criminal Procedure, he is not entitled to appear 
in person to argue his appeal before the. High Court. 

‘Tf, as. a. concession, a Counsel is in such a case 
retained -by- the Orown fo argue his appeal before 
the.High Gonrt but the accused refuses to:give him 
any inftructions, stating that he does not wish to be 
represented by him, it&isthe duty ofthe Counsel to 
conductthe appeal on behalf. of the accused without 
considering what thè. accused's views. may be on the 
Subject. "The concession of the. Crown towards the 
accused may or may not be appreciated by the 
accused but it in no way affécts. the conduct of the 
appeal. O Ram Prasan BIsNILL v." PMPEROR, 4 O. W. 
N. 638;28*0r. L. J. 679; A: L R. 1927 Oudh 312. 407 


S. 4 21—-Á npeal prim’ facie barred by time 
Summary dismissal —Pleader; whether 
heard——Procedure. , FN NE x 
Section 421 of the Criminal Procedure Oode, con- 
templates an appeal that Has been properly put on 
e thefilé of the Appellate Court and, it cannot, there- 
fore; be said that in every case, where the, Appellate 
Court dismisses an appeal as time-barred without 
héaringethe Pleader. of the appellant, his order 
amounts. to ‘an illegality. Ordinarily, “however, an 
appellant should, in such a case, be given an oppor- 
tunity-.of being heard in the matter through his 
Pleader before an order is made dismissing the 
appeal summarily ‘as ‘barred by time. B NURUDIN 
Suar&H ADAM v. Emperor, 29 Bom. L. 'R.701; A.I. R. 
1927 Bom. 445; 28 Or. L. J. 653° 10 
——— ——ss..421, 422—Anpeal against conviction 
on, two "charges —Admission. of appeal. as to one 
charge and, summary dismissal as *to the other— 
.Pieceffeal disposal, legality of. 


(une 





A person Was convitted on tw@ separate charges z 


in one trial. On appeel the Sessions Judge suf- 
marily dismissed the appealon one ‘charge and ad- 
mitted the appeal on the other* charge, and the 
appeal on the'second charge was ultimately allowed : 

Held; -that the procedure adopted by the Sessions 
Judge in disposing of the appeal piecémeal; though 
undesirable was not illegal. -R L. M. Isart v, EM-, 
peror, SR. 274; 28 Or. SL. J. 765; A. I. R. 1927 Rang: 
239 - * ° ` f 845 

s. 423. See On. P. C., 1898, s. 289- 548 








189, 853—Appellate Court, powers of—Substitution 

Of 
‘assault. . 

A Ooyrt can substitute a conviction fora lesser 

- offence in agpeal from that which has been held to 

have been committed by the Ogurt of first. instance, 

Where, in ease of a conviction for assault, the Ap- 

ellate Court finds. that-there was “no actual assault, 

but merely a threat of assault, the Appellate Court” 

acts legally in substituting a conviction under s. 189- 


; GENERAL INDEXI 


* AA z 2 AA 
Criminal Procedure Code-eontd, .---. “rm, 2: e Orlmtnal Procedure Code-—conold...:- a 
A wu ! 


must be 


$.423—Penal Code (Act*XLV of 1868), ss. ` 


conviction for lesser ojffence-—Assgult— Threat of. 
T . 


D “946 


Penal Oode, for-.oné: under 8:353, Penal Code,*Q- 
Jawap HUSAIN v.. EMPEROR, 1 Luck. Cas. 159; 28 Or. L, 
J. 673; A. I... 1927 Oudh: 296; BA... L-Or. R321 ` 
Bis 8 e | c . 5 .. .401e 
———— S 435—-Accused eharged for yash. driveng— 
Convistion for offence under 7,60 of Motor Vehicles 
Rules—Irregularity— Revision — Interference. - .' 

. A motor-driver was. prosecuted for rash: driving 
under s. 279, -Penal. Gode, and was fined’ under r. 60 
of the Motor Vehicles -Rules.for not stopping when 
the.accident occurred.. The District Magistraté sub- 
mitted the proceedings-with a.recommerfagtion that 
the accused Be-re-tried on the ground ‘that the trial ° 
was irregular and that he should have been con- 
victed under s. 279; Penal:Code-:. | Eras ` 


Held, that although the trial was irregular and the e 


accused might possibly -havé ‘been convicted under 
8, 279, Penal Code, since there was a conviction and 
a substantial punishment, the High Court: would not 
interfere in.revision. R- Brenan Sten. -ISMAIL, 6 - 
Bur. L. J. 81; 28 Or. L; J. 757; A. I. R. 1927 Rang. 240; 

8 A. E.Or. R. 441 Hg MP 837 
—— 8. 436. 'See.Or. P. C., 1898, ss: 203, 436: 


os p #54 106 
——— 8.439. See Peyar Cope, 1860, s. 186 833 


m §. 439— Magisterial | proceedings—Charge 
| framed-Revision—High. Court, | Bhether | should 
interfere. , eee E ae ; 
In very exceptional instances alonea High Curt 
Should interfere -in -revision with the action of a 
subordinate Court in respect.of any pending case and 
specially when such case’has reached the: stage when 


' a charge has been drawn up and only the defence of 


the. accused “remains -to be’ heard. S MANILAL v. 
KaAMBERALI, 28 Or. L.J. 644; A. T. R. 1927 Sind. 231 
gos ` "T tas, 100 
——— §,4.39—Quashing of charge and proceedings 
—High Court, power of: NAN, - UR 
- Though an order framing a charge is.interlocutory 
and itis not usual for the High Court to inferfere 
with intetloeutory, orders, yet. the High. Court has 
undoubted power to-examine the proceedings of the 
lower Court at the stage when charge is framed and, 
if necessary, to set aside the charge and: quash the" 





proceedings, LTarax SINGH v. EMPERQR; 28 Or. È. J. 
755; 9 Lah. L. J. 440; 8 A. I. Or. R. 44(^ 835 
————$8,476. ^ -' "s : 

See On. P. O., 1898, s. 195 o o 107, 409 


«2 


WO ERE. 
s. 526—Case remanded in appeal— Accused, 

whether entitled to transfer to another Court. e 

WiÉre' an Appellate Court after setting agide we 
conviction remands- the case to the seme Court: for 
re-trial, the.accsed is not entitled to -transfer of the 
ease from such Court on the mere ground that it has 
already expitssed its opinion against him. 

It is not obligatory on an Appellate Court remand- 
ing a case for re-trial to always send the case to a 
“Magistrate different to the one, who tried the case 
originally.® L MOHAMMAD SHAFT v. Emptor, 28 Ore L, 
J. 647; Ast. R. 1927 Lah. 546 ; > 

6.537. See OR. P. O., 1898, ss. 110, 112 


i 792 
c 8.562. See On. D. O., 1898, 6.286 — 839 


Criminal trial—Benejit of doubt— Appellate Court, e 
e 


e duty of. a: Moe t 
Where there is.a doubt, the accused ‘person’ must; 





85. 476,478. See .On.*P. G., 1898, 6. 195 
- 204 
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` «Driminal trlal-eoncld? - -- 


Ms 


~ .him and“form his own opinion of. its *reliability. 


* 


4 ^ 
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T ? s 
,Yeceive the benefit of the doubt and not the lower 
sQourt's finding. O Gur OHARAN v. Emperor, 1-Luck. 
“Oas, 190; 28 Or. L. J. 688; 8 A. L.Or. R379 416 


. Connected cases—Opindon xpressed by Judge 
san dé pfevioug case, whether binding in subsequent 
case, | : NEH 
The-opinion expressed in a previous wonnected case 
-by a.Judge that the, evidence of a particular wifness 
^ was not believable is not binding on his successor in 
.& subsequent case against another accused relating 
-. to the same offence. The succeeding Judge, 
‘on tue otBer hand, has toweigh the evidence Ud: 
< GODHA v. EMPEROR, 8 Lah. 263; 28 P. Ls R. 433; 28 Cr. 
L. J. 670; A. L R. 1927 Lah. 500 = | 206 


— Duty of prosecution— Counsel to see case is 
. . regularly conducted. See Cr. P. O., 1898, s. 353 





i 








Retracted confession—Conviction. 
' A “conviction may be based on a retracted confes- 
sion when the confession is voluntary and -there if 
sufficient corroboration.: L IQBAL KHAN v. EMPEROR, 28 
“Or. L. J. 656 ^ 112 


Sentence—High social position of accused 
‘with past good  sérvices to Government— Previous 
blaméless character and accused making good whole 

of defalcations, whether to be taken into account. 


A man is not entitled to get off with a small 
sentence merely because -he is a person of high 
“position and one who has done good service for the 
. Government in the past. When sucha man falls to 
temptation a Court cannot lightly reduce the sentence 
in such a case to one far below that which should 
chave been awarded to an ignorant. and poverty- 
.stricken offenddt who has in the same way. fallen a 
victim to temptation. An accused is, however, 
-entitled to some sympathy on account of his previous 
“. blameless character and on account of the fact that 
in acase of embgzzlement he has mgde good the 
whole ofthe defaleations. The fact that a person of 
high position, undergoes in the loss of his reputation 
‘and of his position a much greater punishment than 
“would be repra'ented by rigorous émprisonment to 


‘a common méh mist also be considered. O QABUL 
‘AHMAD v. EMPEROR, 1 Luck. Cas. 220; 28 Cr. L.J. 749: . 
rA. I. R: 1927 Oudh 319,8 A. I. Cr. R. 424 797. 


‘Custom—Agoption—Adoption of daughter's son— 
Sansi Jats of Gujranwala District. : 
There is no special custom among Sansi Jats of 

‘Gujsanwala District permitting.adoption of a daugh- 

ter’s son unless the person adopted is a- collateral or 

of the same gat as the adoptor. L Lasma Ram», 

-Raman, A. I. R.1927 Lah. 593 . 280 

Allenatlon—‘Agriculturist, definition: of— 
Preswumption—Aliegor belonging to agricultural 
tribe—Customary Law of Punjab, foundation of 
—Agnatic relationship. E 


. The mere fact that a person belongs tow dominant 


agriculturaltribe of the district, regardless of his * 


residence, occupation, connection with vijlag@ life 
amd family tradition, is not sufficient to raise & pre- 
sumption: that in matters of alienation “he is governed 
bye the Castomary*Law 8f the Punjab. j 

On the contrary, if-a person belonging jo a tribe 
forming 2 compact village community leaves village 
life, migratés to a tow; drifts away froth agrictlture, 


2 
Pa 


MB 
. 


$ _INDÍAN CASES. 
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"that* property gifted to a daughter wo 


neo 
Custom—contd. : 


depends on trade, industry, or service and adopts a` 


mode of life*followed by non-agricultural com- 
munities, the presumption’ would e that he follows 
personal law. ba 

It is well-known that the foundation of the-rule of 
‘Punjab Customary Law which restricts the power of ne 
male proprietor to alienate ancestgal land is that in ` 
mostof the Punjab villages the land was held by mem- 
bers of certain tribes on principles of agnatic relation- 
Ship. L MUZAFFAR MUHANMAD D. Taam Din, 9 Lah L 
J. 444; A. T. R. 1927 Lah. 642 665 


Alienation—Ancestral immoveable property 
—Alienation by father—Consent by  son-—Rever- 
Sionevs' ` right to challenge—Consent for con- 
sideration, effect of —Speculative suit, what is. 


The consent ofa son in the case of an alienation 
by the -father of ancestral immoveable property 
-validates the alienation and the reversioners have no 
right to challenge’ it whether that consent is given 
at thetime of alienation or after it and the fuct 
that such consent was given on receipt of considera- 
tion does not affect its validity. . 

Intervention ofene life between the alienor and 
the plaintiff-reversioner does not make a suit specula- 
tive. L KuupA Yar v. Imam Din, 28 P. LOR. 378; A. 
I, R. 1927 Lah. 521 * © 292 


——— Dismissal of suit by next revere 
sioner when binding on other reversioners. , 

A decree dismissing a suit by the next reversioner 
is, unless mala fides can be established, binding upon 
-all other reversioners. L Mar DHAN v. Mansa Raw, 280 
P. L.R. 369 - i 454 


—— m Necessity— Previous morigage-debt 
—Lapse of time—Debt admitted by some of rever- 
stoners—Presumption of necessity. . 

. In asuit by reversioners to setaside an alienation 

ofancestral land one of the items of consideration 

-was a mortgage-debt which had begn in existence for 

more than 16 years, and had been admitted by two of 

the sons of the alienor: ‘ 

Held, that the mortgage-debt should under the 
circumstances be held to have been contracted for 
necessity although there was no direct evidence to 
that effect. -|$ Hyra Srxen v. Tara SINGH, 28 P. L. R. 
375 | * 724 
—— —— Compromise by father, whether binds sons 
. «—Bona fides of consent, how determined, 

A consent given bona fide by a fatherto a com- 
promise binds higsons. 

. In deciding whether a compromise isa bona fide 

one the Court must look at the circumstances as 

they existedewhen it was effected. L Ranta v. MUTA, 

ES L R. 1927 Lah. 637 - 400 


——— GIft—Gift to daught®.—Reversion to donor's 
family—LHxtinction of direct descendants—Rans— 
Daughter's right to succeed. . - 


* + 

: Arfunmarried daughter as well as a daughter who 
has married within the family or caste is entitled to 
succeed amongst Rans. "E 

It is & universal rule of Punjab Customary Law 
d only 
revert in the original owner's family ,where the- 
daughter a direct deseendants, male or female have 
died out. . : 
There is no difference between the estates taken 
by daughters wifo have succeeded because they have 
married a collateral and daughters who have. 


t 


JUGAL Dass v. Jasopan BAI 


x Vol. 103] . 


Qustom-—coneld. : : i . 


succeeded because they and thelr husbands have 
helped. the fathers ofthe daughters: The same rule 
applies to them and land gifted does not revert to 
the collaterals, unless the daughter's direct descend- 
gnts, male and female, have died out. L FAKIRA v: 
GHULAM Maryam, 28 P. L. R. 396; 9 Lah. B. J 342 

: Iu" 616 


Haq chaharum—Sale of property by tenant , 
—Zemindar's rightejo "haq "chaharum— Liability, 
whether attaches: to vendor and vendee— 

: Paes of consideration to vendor, whether absolves 
vendee. i vs : 
The liability for the satisfaction of the zemindar's 

claim of haq chaharum on a sale of property by a 

tenant lies on the shoulders of both the vendor and 

the vendee, and the fact whether the consideration 
has passed from the latter to the former.in its en- 

tirety or not is wholly immaterial. O BuacaL v. 

DEPUTY Commissioner, Gonpa, 4 O, W. N. 645; A. I. R. 

1927 Oudh 316 e - 476 


Riwa]-l-am—Agreement among sharers as 
to rights and privileges, whether proof of custom— 
Misl riwaj-i-am, history and evidentiary value of? 
Where the riwaj-i-am of a village purported to 

record the agreement -of the ‘sharers as to the rights 
and privileges to be foll&Wved; and commenced with 
the words “we agree in respect of the privileges or 
rights which we have recorded :" 
. Held, that it only connoted the views of individuals 
as tothe practice which they wished to see prevail- 
ing rather than the ascertained fact.of'a .well-es- 
tablished custom. 

` [The history and eyidentiary value of Misi riwaj-i- 
am disgussed.| O MOHAMMAD ZAFAR v. KANIZ Sarvapa 





- Successlon—Aroras of Jhang—Collaterals 
exclude married daughters—Presumption—Migration 
from. one District to another—Law applicable— 

iwaj-i-am, v&lue of. F 

Aroras of Jhang District- are governed by custom 
in the matter of succession of daughters to their 
father's property. : 

Among the Aroras of Jhang District near collaterals 
exclude married daughters entirely from succession 
to theim deceased father's ancestral as well as non- 
ancestral property. ; E 

A riwaj-i-Em whether or not supported by instances, 
is a piece of evidence «which, if unrebutted, is suffici- 
ent to decide the case. 

There is a presumption of law*that when a person 
leaves one District and goes into another where a 
different custom prevails he carries his personal law 


_with him and unless there is something to show that 


he has abandoned his personal law and has adopted 
the law of his new. District, he will continue to be 
governed by the personal law of his old District. 5 


e 
——— — Proprietor in village * dying 
_heirless—Proprietary body, rights of, as heir. 

"The proprietary body is not entitled to succeed to 
the estate. of a deceased proprietor in a villag® 


— 





' dying, heirless where it consists of heterogeneous 
* collectiop qf various tribes none of whom can show 


any connection or relationship whatsoever with the 
founder of the village.or with any member of the 
original proprietary body. L  MoHAMMAD AKBAR v. 
DHARAMSAL A. BABA Sing Das, A, I. R? 1927 Lah. Oy å s 


e eh: 
: GEN ERAL INDE 


ij S . : 
x. 951, 
e . 3 
Customary dues—Co-sharer landlord*Sutt t 
entire dues, whether competent. ' ole 
A suit for, rent or customary dues of ‘a riaya must 


be a suit for the whole ofthe rent or dues. L Baaoa 
v. Mozump Sian A. I R.1927 Lah. 639 . - 624 


Customary rightRight of way. See Easements” 
gt le 9334 


. Aor, 1882, s. 1 


Death Of party—Legal representatives already on 

record— Procedure. R RS 
. The mere fact that compound interest is provided for 
in the document sued uponis no ground for cutting 
it down to simple interest, L RAM SINGH v. GANGA 
RAM ` : om 496 
Debtor and creditor—Duty of debtor to find out 
A aero. i2 i s f . 

The principle that it is the duty of a judeme 
debtor to find out thé judgment-creditor aad pee 
him the amount of the debt relates only to a debt 
capable of being discharged by payment,’ C Bar 
Moxunpa Bisseswar LaL v. Toe BmNGAL Nagpur 
Rattway Co. Lr»., 31 O. W. N. 850; A. I. R. 1927-Oal. 


652 740 
Declaratory Acts, operation of. See Trax 0 
PROPERTY (AMENDMENT) Act, 1926, 5, 2 ise 62 


Decree -Compromise decree—Suit to set aside 
` decreein absence of fraud—Fraud, when. vitiates 
decree—Suit to set aside decree on Basis of fraud.— 
_ Discretion of Court. i 
No suit lies to set aside a decree passed ona dbm- 
promise unless it is tainted with fraud, on the mers 
ground that the plaintiff who was sui juris was not 
a consenting party to the compromise, 
- Fraud is an extritsic collateral act which vitiates 
the most solemn proceedings of Courts of Justice, 
It implies on the person chargeable with it 
malus animus and mala mens puttipg itself in motion 
and acting in order to takean undue advantage of 
some other person for the purpose of actually and 
knowingly defrauding him. To vitiate a decree 
fraud must be one which you can explain and define 
upon the face of a decree and a mere irregularity or 
tie insisting upon rights which, upon a dus investiga« 
tion of those rights might bs found to be overstated or 
ovarastimatad is not the kindof fraud which will 
vitiate a decreee . " : i 
Ths power ofa Court to set aside *& judgment on 
the ground of fraud is discretionary and the party 
who wants a judgment tobe vacated must show 
reasons why he did not assert and enforce. his rights 
at ths proper time. He must explain fhe whole course 
of his conduct throughout the previous litigation and 
must free himself from all imputation. «L DUNI CHAND 
v. Mora Sinau, A. I. R. 1927 Lah. 602 * 759 
————— Decree in conformity with judo eg 
‘Amendment Jurisdiction Uf oer J ionis 
A Court has no jurisdiction to amend a decree 
which is ineconformity.- with the judgment. Pat 
Bau Rar v. Hisasi Rat K 298 


——-— Executing Court, power of to amend decree. 
See EXEOUTION OF DEOREB 7 673 
ypothetical orders, legality of. ma! 
creĝs should not provide for hypothetical cage 
L MonreLat v. Kishore OHAND-KANSHI Rau,9 Lah eI, 
J. 157; 28 P. bi R. 325; A. I. R. 1927 Leh. 373 — 742 


without jurisdictfon —N* appeal breferrfd— 
Attack by way of motion in High Court ieai oP 
A decree, passed without jurisdiction may be 
attacked’ by’ way of motion before^the High Court 


* 


4 
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Doree—ftonold, 
s 


eveh though no appeal has been preferred - therefrom, 

or from the orders passed im execution thereof. C 

Somoxanta MonowTA v. Sarveswar Das, 31 O. W. N. 
è 


&39; A. L R. 1927 Oal. 578 644 


Deklhan Agriculturiste’ Rellef Act (XVII of 
1879), ss. 2 (2), 21—Agriculturist judgment- 
ebtor—Status of agriculturist, whether can be 
proved in execution .proceedings—Material, date for 

determination of status, ` 
Under s. 21 of the Dekkhan Agriculturists' Relief 

Act’ the material date for the determination of the 

status is th¥date of the attempted arrest. But by 

reason of the definition of agriculturist iit s. 2 (2) of the. 

Act, that determination may also import the determina- 

tion of the status.at the date when the liability arose. 

* The mere failure toappear and urge the status at 
the hearing of the suit does not preelude the defend- 
ant from urging that he is an agriculturist at the 
date of the arrest or imprisonment, and for the pur- 
poses of that plea he is not. debarred from urging, if 
necessary, that he was an agriculturist atthe date of 
the decree. B MANEEKLAL OIRDHARLAL SONI v. MAHIPAT- 
RAM MANsUKHRAM, 29 Bom. L. R. 1109; 51 B. 454; A. 
I. R.1927 Bom. 492 . 898 


Divorce Act (IV of 1869), s. 16—Intervenor's 
aplication for reversal of decree nisi six months 
after decree, Whether maintainable—Near relative 
of, respondent or witness in divorce case, if en- 
titled to intervene—" Not being brought before the 
Court, meaning of. 

The expression "during that period" in s. 16 of the 
Divorce Act, 1869, means the period from the 
date of the decree nisi up to the time when the 
decree is made absolute and it is not the intention 
of the Legislature that- no person can be heard to 


show qaguse whygthe decree should not be made’ 


absolute if he fails to &pply within six months from 
the ‘date of the decree nisi. It is competent to any 
person to intervene at any time before a decree nisi 
is made dbsolute, whether the minimum time re- 


quired’ to elapsed bafore a decree nisi ccn Be made. 


absolute has or Kas not elapsed. 

The mere fact that the intervenor happens to be a 
near relative of the respondent is not per se a ground 
for refusing to gallow him to intervche, 
his motives may be, where such intervenor is the 
moving spirit of the intervention and is not a mere 
figurehead, is fighting hə case at his own expense 
and is taking a keen fhterest in the case himself, there 
is no reason why his application cannot be heard and 
decided on its merits, 

A wifness in a divorce case is not precluded from 
showing cause why the decree nisi should note be 
made absolute, , . ze 

The words "not being brought before the Court" 
in s. 16; of the Divorce Act, mean “not bein 
brought before the Court at any time up sto the date 
of intervention," Adultery since the decree nisi is 
not the less afact "not brought before the Court.” 
because from tbe date of its occurrence it is impos- 
sible that it shoudd have been so brought before the 
Court. O Mrs. J.H, MATTHEWS, In re, 1 Luak, Cas. 


203; A. I. R. 1927 Oudh 310 . 8e2 
Frost ; poney, pa of, See CanrRacr 1. 
ems B 


Easement—Ri ht to bury th tether: 
acquirell bY pierna diris E^ Gêng 
No body can acquire by prescription “wright” to 
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` Easement—coneld, 


Whatever: 
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bury the dead in land «belonging to others; suck -an 
easement being uhknown to the lew, LJIWAN SINGH 
v. KARAM DIN A, I. R. 1927 Lah. 664* . 678; 


Easements Act (V of 1882), s. 13 (b).—Easement. 
of necessity, nature of— Question of facim-Right io 
take water, whether can be an easement of necessity... 
The question whether an easement’ is an easement 

of necessity or not is a question of fact to be decided 

on the circumstances of each ease. 

' There can be an easement of necessity to take water 
from another's land. M Govinpa BHATTA v. MURUVALA 
Rama Buat, A I. R. 1927 Mad, 963. 862 

A i 


S. 18—Customary easements—Right ` ‘of 
owners of fieldsio use track in other's lands for 
cattle, men and carts—Reasonableness—Certainty— 
Interference in second, appeal—Civil Procedure 
Code (Act V of, 1908), s.  100—User—Permissive, 
eharacter— Burden of proof. > anne rae 
The question whether a custom relating to a path- ` 
way in the land of another is reasfnable or ‘unreason- ; 
able should be considered with reference. to its extent. 
relatively to the total extent of lands held by the 
owners of the servient tenements, Where thé Courta - 
below take that fact into consideration in- considering 
the question whether .the custom is reasofable or 
unreasonable, it is nos open to the High Court in 
second appealto hold that -the fiding of the lower 
Court is vitiated on account of such considerations. 

Questions whether a custom claiming aright of 
passage through another's lands set-up by one. 
party and denied by the other in agricultural ‘tracts 
in this country is reasonable or certain, are eminently 
questions of fact, more of common sense than of any 
abstract question of law and unfeéss there. is a clear. 
misdirection as to the principles of law that ought to 
be applied, eminently questions for the lower-A ppel- 
late Court. 


Where the user of an easement for a-long. number 
of years is proved, the presumption rima facie is 
that it is as of right. It isforthe party who wants 
to show that it was only permissive to proveit 

A customary right not on behalf of a whole village. 
but only on behalf of certain owners.of lands in the 
village tío use g track along a portion of another's 
field for the purpose of taking cattle, men agd ear 
is not bad in law. - 4 
e. Odgers, J.—One af the most. *mportans questions 
lf nêt the most important in coxsidering whether or- 
nota customary right is reasonable or not, is to see 
what effect it will have or what willbe the extent of 
the burden on the servient tenement since an ease- 
ment or a right which when exercised obliterates so to 
say the servient tenements entirely, is clearly, 
unreasonable. 

Oncea customary way is f®und, it can make 
no difference asfar as certainty woes that the width 
of the path is variously stated by different wit- 
-nasses. Mi Gout. Pappayya v. CHALIKI KRISHNAMURTMHY, 
52 M. L, J. 674; 25 L. W. 773; A. I. R. 1927 Mad. 653; 
38 M. L. T. 395 E < : 331 


. 

SS. 50, 5 6— License to build house in village 
site—Right of licensee to transfer house. . 
Where the right fo build a house on,a village site 

and toglive in the buildimg rests on license granted by 
the owner of the site, the owner of the house hasno 
Tight to transfer it, O RAM Buarosay v. QAMAR ZAMANI 
Bzcau,1 Luck. Oas. 238; A. I. R. 1927 Oudh S edi 


gh 


" EVIdence —Confticting. 


i rule-for~- investigating. - 


~ 1927 


Yel, 103) ; : P 


e i e 
Easements Act—concld, 
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8. 52—License, nature of-—License tõ build 
- 0n, land - Ligiasen whether entitled to sue far. 
E - recovery? “of lan@—C6-sharers-—License to.: = build: on 

&badi. by: some. &-sharers alone, validity: of. | 

A. “person "who ‘has obtained- a, license to "pudo on 
saad ' 'annot:füaintain a -suit. for "possession, of- the’. 
land iü-his-own. name: inasmucli as' a licensé* pa8868. 
no interést-in immove&ble, property. but only. makes 
aes action: ‘lawful which without’ it - would have been. 

awful ns . 

A onbres. ‘of-a village cannot rant’ a--license to 
build. on the abadi land- of ‘the village without’the 
consent of the other co-sharers. A MANBHAL RAT, 
Ram GauuLAM.PawDEY,AÀ:I. R. 1927 A1]. 6033. 4 
Elections:- See, Bengat. MUNIOIPAL, Aor, 1882, 8. o 
—— = See Hansa, Loban Bormis, kor; 1920, s. 5o 





^ fo 


Estates Partition. ‘Ket: at B. Oof: 1897). - da 
Sprorrio RELIÉP Acg;187T,8.42^ - -313. 
Estoppel." Sée BANGAT; TENANOY: Agr, 1885, a. 15 207 
or HgáinBt “Statute, - "Se “AGRA © “TENANG Aor: 
1801; 8.7194: > - "B79: 
does” hot. cřeate: rigis: Men D 
"Estoppel, being” simply -a principle of he law- et: 
evidence, it creates; no. spbstantive rights of an 
absolute: ‘character, byt. .can- only, operate to” *elose'the ' 


hine 


E rr 


way from setting. üp what may “be. trie facts of -the- 
ease. M.JOSYAM PARASURAMAYYA V: JOSYAM VENKATA-- 
BAMAYYA; 1927) M- W: N, SH; A, I. R:-1927; Mad. no. 
^2. 85 
-evidenoe - Appreciation — 


"Tests to find out truth, ` 
‘Therésis'nd better- criterion. for: the- “trith; no: safer ; 
Cases `of- conflicting - evi : 
dence where perjury and fraud.must.exist on the" 
oné side or the'other, than to consider what.facta, 
are’ beyond dispute- and tó examine which of thé two 
cases best accords with those facts according -to'the' 
ordinary course: of-human-affairs and: the usual habits. 
of He S ElAkTMA KA : STANDT, A. I R. 1927 Sind 7370... 
"Constriülotion of 'Heed— Extringio 'evidenée. > 
Bee Limitation Aor, 1908, Sci. T, Arr; 13€ 255. 


———— Report’ of death- b village kotwali ~ edi- 7 
dentiaiy value of., 

Whero a village p ot, ekotwal! makes a” 
report ivery week’ ofthe births and deaths in the " 
villages ib is not illegal to infer thatthe person whose 
death is reported ona particulaf date- died in-the^ 
week precóding that date. “N. BANI v.ZAMAI, A-T. R: 

Mag. 326° -~ 883". 

Unproved. documentary” eviderice— Objection, 

“in appeal.” ° 

An objeótion as to fho- Absans of proper proof of 
documentary evidencB cannot- be- taken for the first 
time in appaal.- L GURDIT SINGH v: Kartar ANOR aS 

. 
Evidence Act (I of 1872),..ss. 11, 13, 32—Recital 
as to ‘boundaries’ in document. not inter partes, 

admissibility of. . 

A document between strangers to the suit in 
;whieh fnention is made of one of the parties or their 
predecessbrs' as” holding the land lying on the. 
boundaries ofthe lands belonging to the execueants 


of the document isnot admissibldf. in evidence. L 
Lasear Rar ?. Farz AHMAD, A. E R, 1927 Tah. 448 


m s. LET 


GENERAL hoi. 


party. 'À^ GoRpEAN Das V"HUsAINA, A 


889. 


“evldehoe Act ootd. 


“5. '20— Case referred: to miiido piron 
Statement of person, Mhether binding—Hgecution 
proceedings, . Dt 

here the “partj es tO & case enter ‘into? aii “angres 
meni daly signed. to-thêl'effeeb -that a'-third. person 

‘should -hear their dispute -and that: tHey--weuld 

accept-any statement that he imay- makè before the 

Court, the stattment’ -made by the third péreon: ist ‘sn 

admission under s. 20; Evidence Act. en 
" Although ordinarily mere admissions até not con- 

clusive, but. an admission „such. 8g. the, above must 
be taken to- be in. admission made ih e Case ‘by, | the 
nomineé of: a party théreto.*Such~an® adfMijssion is 


e? 





PED 





3 ` as conclusive and éffectual ` as’ admissiong.made by 


‘the. parties- in their written, or: “oral pleadings, ; The 
effect is to prevent each. party” from” ‘resiling ‘ from 
the statement madé y their ^ ‘nominee, , 

Such an-admission made. in execution procéeding& 
is'binding i in a subsequent suit by the unsuccessful- 
A TAR? 1827 All. 

34 


24 Magisirate, aking.. “all. possibla 
praese before : recording: confession—Accused." 
under. no. inducement corm threat, or promise ofu 
-pardon—Accused making statement voluntarily and. 
without amy idea of getting. pardon—-Conviction 
based on confession alone, legality i 
Where the Magistrate who. recórds ‘a confession 

takes all possible * “precautions: ‘to Satisfy himself that 
the -confession is” made voluntarily’ and that? 
accused making the conféssion i$ under nd’ induce- ‘ 
mént or threat.: at the time when, He `‘miakes the - con-~ 
fession and is informed clearly that: if hé confessed Ka” 
would Nöt get a-pardon and: ‘thé accused? ‘stdtes that 
he quite understands: all. these, circumstances, that he 
wishes to’ make his statemént ‘voluntarily and- thatte 
hás no- ‘idea that he-would "get ‘a perdon; and; then 
gives à clear detailed account as to how ^ife *6ffence > 
was committed, the accused can be rightly conviet= * 
ed upon this ,confession: aloné. O'Manrpat SINGH," 
EMPEROR, 1 Luck: Cas: 223; 28 Qr: Li 2:77152;8 ALT: - 
Cr. R: 116 ds 


“ : 800 
s. 32. Sse TIANGE A 1872,” s:11--889.- 
$.,33—Witnesstoo ALL to, attend Production, _ 
of ‘medical ‘certificate—Examindtion ‘of “medical ` 
practitioner, ‘whether: nécessary, before, admiring 
evidence, under s. 88. .. > 
Tt-is nöt absolutely ; néGessaty. to` examine a qualified. 
médical: practitioner, who grasits.“a- ‘certificate: of,” 
illness to a Witness before the eviflenca of the witness,” 
can be accepted under s 33 of the Evidence’ Act. T 
ALIJAN v. ExPEROR , 31 O. W. N. YOS, ALL R. 1927 "Cal, . 
679; 28, Cr. b. J. 766 ae i «846. 


xt s. -35-—Entries, in Pena Register fe 
Government Dispensary, ‘admissibility of... . 
"Entries in a Prescription Register maintained by re 


659 


i 


' Government, compounder/in a’ Government Dis 


pensary. are * admissible ander s..35 -of the Evidence 
‘Act, although the particular compounder or; com- | 
pounders who made those entriés have not been called 
as witnesses to prove their- Pand wring O Mrs. J.H. 
Marruewg, In re, 1 Ertek. Qas. 203; A. I. Re id Otidh: 


3106 512 
—-~—*8. ied See Rno1s7Rar10N Act, 1908, s. 57. A 
782. 
—— s° 92. See PRE-RPTION, 399 
-— S. 92—Contract- of loan—Sarkhht acknow, 
ledginy receipt of money nies peel evidence?’ 
to prove loan, admissibility. of. en 


eut de Gao Es F -> ie 
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Evidence Act—concld. 


7 9 B 4 2 7 ; 
** Bvidettce Act—contd. ii ` " 


*'The facithat a written sarkhat executed by the 
defendant to the plaintiff acknowledging. receipt of a 
certain amount from the plaintiff is unstamped and 


* -inadmissible in evidence does not prevent the plaint- 


if gom.proving: aliunde, by other evidence that the 
defendant borrowed the amount from "him. A 
LAUNJARI OHAUBR v. PARSQTAM CHAUBE, 25 A."L, J. 567; 
‘A. TLR. 1927 All, 503 | 634 


; 8. 92, proviso (7)—J oint execution of bond 
` --Oral ‘evidence to prove one of executants signed 

only aq surety, admissibility of. ie a 
. In theabsence of fraud oral evidence to show that 
one of the executants of a bond signed it only as a 
surety to the knowledge of the creditor is not admis- 
Bible. . R Mauna Ko Gyr v. U, Kyaw, 5 R. 168; A. T. 
R. 1827 Rang. 199 : ; 2 79 





~ $8. 108, 114—Preswmption as to. time of ` 


-~ death. 

_ Independently ofs. 108 of the Evidence Act, a Court 
may drawan inference of fact under s. 114 of the 
Evidence Act as to the time of death of a person 
who has not been heardoffora long time. A Bapan 
v. SagASWATI, A. I. R. 1927 All. 687- 329 


8.110—Suit for declaration of ownership 


of property. - M 
In asuit for declaration by a person in possession 
of land that he is the owner of the property, the onus 


ofeproving that he is not the owner of it lies on the . 


L Nizam DIN v. NARANJAN Das 36 
————- 8.114. See EvrpENCE Act, 1872, s. 108. 329 
S, 114—Prosecution calling witnesses but 

. not producing them—Presumption. 
, Section 114 ofthe Evidence Act only lays' down 
that the Court may presume that evidence which 
could be and is to not produced ‘would, if produced, 
-be uffavourablfto the person who withholds it, but 
-it cannot be taken to be a principle of law that 
the Court must presume it. O ADITYA Prasan SINGH 
v. EMPEROR, 1 Luck. Cas. 195: 28 Cr. L. J. 704; A. L R. 
1927 Oudh 318; 8 A, I. Cr. R. 414 ae 560 


ss. 114, Hllus. (b), 133—Approver's state- 
ment as basis for — conviction—Corroboration 
~ required, nature of. . -" 

Although wider s? 133, Evidence Act, an 'accomplice 
is a competent witness against an accused person, and, 
a conviction is not illegal merely because it pro- 
ceeds upon the ugebrfoborated testimony of such 
accomplice, the rule of caution that such testimony 
should be supported by extrinsic evidence connect- 
ing the accused with the crime is now regarded as 
a rule of law; and although it is not illegal to convict 

ea person on the uncorroborated testimony dfe an 
approver the Gourts in point of fact always insist 
upon the rule being followed. s ; 

But all that the rule requires is that an accom- 

- plice's:story. be corroborated by independent testi- 
mony, proceeding frm a source other than the 
approver and that such testimony should tend to 


defendant. 





implicate the accused, and the confirmation -of the* 


accémplice’s sfory does not mean that thre should 


, Although there is & presumption under a. 114, ill. 
(i) _ of the Evidence - Act that when a docu» 
ment creating an obligation is in the hands of the 
obligor the obligation has been discussed. yet, the 
.presumption is subject to the qualification, thatwhen 
the bond*is in the possession of the obligor but the? 
circumstances of the case are suck that he may have 
stolen it, these circumstances are to be considered by 
the Court in deciding whether,the maxim would apply 
ornot, Pat KALI Prasap "ÜHAUDHURY v. Narayan 
Prasap i : 488 


—— — 8. 116—Ejectment—Title of lessor, whether 
can be questioned-—Estoppel—OCompensation in rea 
pect of improvements--made before commencement 
of tenancy, whether can be claimed. m 
A lease of certain busti-lands for a period of 25 

years was granted by one M in favour ef three 

persons who subsequently assigned the lease to the 
defendant. The defendant proceeded to divide tha 
lands into two portions one of*which, was let out to 
tenants and the other was retained by the defendant. 

On the portion retained by him the defendant built 

a pucca house at a considerable expense. In his 

turn he assigned the leas to one É-a&nd himself 

became a sub-lessee of the premises compxised in the 
original lease. K thereafter assigned the lease to the 

plaintiffs who were minors andewho became entitled , 

under the assignment to the arrears of rents due 

from the tenants in actual possession of the pre- 
mises. In asuit by the plaintiffs for ejectment of 
the defevdant, the latter objected thatthe plaintiffs ' 

being minors the assignment in their favour was m- e 

valid and that in any case the defendant was entitled 

to compensation in respect ofthe pucca house built 
] E . 


y him : 
Held, (1) that the defendant having attorned to 
the plaintiffs as a tenant, he could not question the 
title of hislessors; - "S à 
(2) that the pueca house having been built by the 
defendant before he became a tenan? of the premises, 
he was not entitled to claim compensation in respect 
of it. C KzsogAM Poppar v. Banamanl Dey, 45 O. L. J. 
219 93 
Execution of decree—Agricultural land—Sale— 
Civil Court whether has jurisdiction— N otification 


of C. P. Government. " 
* The Civil Oourk has no juriediction gin the matter 


* of the execution of decrees,in cases In “which any 


interest in land used for agricultural purposes or held 
on a tenure which i8 recognised at the time of settle- 
ment of such land, or in houses or in other immove- 
able property connected with such land or interest, and 
used for agrieultural purposes, is to be sold, as it has ~ 
‘been transferred to the Collector from lst April, 1927, 
"by the Local Government. Ne Momaman HATAN v. 
Rampur? Kisanpayan, A. I. R, 1927 Nag, 324 884 
Attachment by Sheriff—Poundage, when to 

be ,levied—Bompay High Court Rutes, r. 385— 
Practice—Party aggrieved against levy, remedy of. 
Where, asthe result of a levy of attachment, cer- 
tain property og moneys have come into the hands 


be independent evidence ofthe accomplice’e account "of the Sheriff, any party aggrieved by such levy may, 


of the crime itself. Corroboration need not.be Such 
as*would*in itself be sufficient to furnjsh a basis for 
‘conviction. L BARKATI v. EMPEROR, 28 Or. L. J. 625; 
A. ?. R. 1927 Lah. 581; 8 A. 1. Or. R. 273 49 
e -zg S. 114, illus. (I)—Possession of bond by 


' obligor — Presumption of discharge =~ Suspicious? 


circumstances, effect of, 


on a'’summons, ask for relief against the Sheriff in | 


respect of such ‘levy, but where the property or- 
mongys have not dirae the bands of the Sheriff 
and the Sheriff elajms his poundage in respect of the 
attachment from the parties personally, it is a matter 
fit for a suit rather than for informal direetions by 
the Chamber Judge. ` i g 


“Vol, 108) 


i 2 7 * 
Execution of deoree—concld. mo Sum 


[The practice of the Deputy &herift in consulting the 
Ohamber Judge and-obtaining his directions in 
matters relating fp his office deprecated], ~ . 

Where the Sheriff's bailiff accompanies the judg- 
ment-creditor tolevy an attachment of the goods of 
the judgment-debtor but without srrifing at any 
settlement or cempromise the attachment is not 
levied at the request of the judgment-creditor, the 
Sheriff is not entitled - under r. 385 of the, Bombay. 
High Court Rules to his poundage. B JAPAN COTTON 
Trapine Co. Lro. ò. UNivERSAL Fyre INSURANCE Qo., 
"29 Bom. L. R. 686; A. I. R. 1927 Bom. 420 452 


Decree illegal but not without jurisdiction— 
Executing Court, power of, to question validity of 
: decree—Amendment of decree by Executing Court— 
Appeal—Civil Procedure Code (Act V of 1908), 3.47. 
Where a decree is, passed not without jurisdiction, 
even if it beillegal, ibis not open tothe Executing 
Court to consider whether the decree is legal or not. 
- An Executing Céurt cannot as such amend a decree 
_ but where it actually does so inits capacity as an 
Executing Court, the order amending the decree would 
fall within the purview of s. 47, Civil Procedure Code, 
and would be appealablé. L Mir Musammap KHAN«v. 
_Sursan Mau & Co., A. I. R. 1927 Lah. 651 673 


Execution sale—Sale after’ notice that co-sharers 
have right to pre-empt—Purchaser, whether entitled 
to resist claim of co-sharer. 

: “Properties - belonging to an insolvent were sold 
after notice that “according -to the terms of the 

Muhammadan Law,the co-sharers of the said insolvent 

‘have and shall have aright of pre-emption.” A co- 
sharer sought to enforce his. right of pre-emption 





and the purchaser resisted his claim on the ground’ 


‘that he had no right of pre-emption under the cir- 
. cumstances under Muhammadan Law: . 
Held, that inasmuch as purchaser had contrac 
. ed that if he bought the property the co-sharers would 
have a right of pre-emption, the co-sharer-was entitled 
to enforce pre-emption irrespective of the question 
whether he was entitled to pre-emption under 
Muhammadan Law. C MoNogRANJAN Mtrg& v. FAZLAR” 
RAHAMAN 823 


kamiy arrangemsnt—Bona fide bift unsubstantial, 
celain? -Benefit of individual ^ members—Con- 
siderations |. 


GENERAL INDEX, 


. from a 


. e . * 
Family arrangement—coneld, . e 
. Y . iam 

‘raise and to obtain a trial ofthe issue as to the 
‘respective rights of the parties in a subsequent 
Jitigation and obtain a finding thereom and then to 
determine in faeourof the validity of the arrange» 
ment if it falls in lin’ with the finding. 

- If an intending litigant bona fide feibeàrs a right 
tolitigfte a question of law on fact which it is-not 
vexatious or frivolous to litigate, he' does give up: 
oon pd of value. O MAHABIR v, DWARIKA, 4 os 


Fatal Accidents Act (XIII of. 1855)—Com- 
pensation, amount of—Death of dtcree-holder . 
during penfency of appeal—Legal repr&entatives' 
right to benefit of decree. 2 
Where a young man of 23 years earning Rs. 40 . 

a month leaving behind him a father, mother, a widow e - 

anda child as surviving dependant dies in.conse- 

quence of a Railway: accident, a compensation of 

“Rs. 10,000 cannot be considered to be excessive, 

: Where a decree has been given under’ the Fatal 

Acoidents Act,and the decree-holder dies during the 

pendency of appeal, the benefit of the decree enures to 

the legal representatives of the deceased decree- 

holder. AG. I. P. RAILWAY v. Ram ADHIN > 297 


Forest Act (VII of 1878), s. 39— Notification of 
Bombay Government—Duty om timber brought from 
Foreign State—Bona fide'purchaser from direct im- 
porter, whether liableto pay duty —Construction of ~ 

^ fiscal Statutes. i MEN 
Clause (b) of s. 39 of the Forest Act, which imposes 

a liability to levy of duty on all timber or other 
‘forest produce ‘which is brought from any place 
beyond the frontier of -British India’ and the Notifi- 
cation of the Bombay Government under that clause 
only contemplate the levy of duty from a person who 
-has actually brought. the timhere from a foreign 
place to the place where the duty is leviable. 
Timber of which a person obtains possession and 
which has been originally brought to British India . 
lace beyond the frontier of British. India 
by another “person, is not liableein the hands of the 
former to duty where he has not taken any part in: 
the bringing of that timber from the place beyond 
the frontier. 

In tha case of penal Statutes and figcal enactments 

strict construction most favourable to the subject 


* ought to be adopted. B Emperor v. KADARBHAI Usur- 


If there is a bona fide claim, "although it mighte atti Bomer, 29 Bom. L. R.9834; 33 Or. L. J. 705; A. L R. 


turn outin the end that there was no substance in 
it, an arrangement come to by all the members of a 
family to settle that claim isa valid agreement and 
will be binding upon all the parties concerned. 

In considering the question as to whether a deed 
of family arrangement isa valid deed one has to 

~ eonsider the benefit te the family asa whole and nt 
t» the individual members thereof. 

In considering whether there was sufficient con- 
sideration for the agreement the, Court will pot be 
disposed to scan with much nicety the amount*of the 
consideration. Pat GasapHar PRASAD v. LAOHHUMAN 
Dar Sanu, A. T. R. 1927 Pat. 339; 8 P. k T. 759 354 

Conflicting claims bona fide made and 
recognised on both sides—Adjustment--Hssence— 


Re-opeging of controversy in subsequent litigation, . 


whether permissible. e 

The essence of a family arrangement lies i$ an 
adjustment of conflicting claims bona fide made . and 
récognised on both sides with the 8bjoct of putting 
an end to a‘ controversy. It is not: permissible . to 


1927 Bom. 483; 8 A. L Cr. R. 316; 51 Bg896 593 
Fraud —Sstting aside decree for fraud —What 
, constitutes fraud—Discretion of Court. See DECRER 


: .759 
—*— , what constitutes. See O., P. O., 1908, s. 25 


General Clauses Act (X. 0f 1897), 8.13." See 
: 6 


Ramways Aot, 1890, s. 75 : 
Government of indla Act, 1919 (9 & 10 Geo, 
V,0c. 101), 5. 107. See ParsripENOY Towns INsor- 


vEgNOY AOT, 1909, s. 18 754 


° Guardian and Ward —Alienatiop by natural 


guardian of minor's property—Transaction, nature 
of—Suit to set aside alienation by guardian— 
Limitation Act (IX of 1908), Sch. I, Art. 4j. 4 
An alienatibn by a natural guardian of the minor's 
property i a voidable amd not.a void transacjion 
and the factethat it is not for necessity does nog 
«alter the'natuze of the transaction. e. 
_A Suit fof setting aside such an alienation. by thy 


et i705 


£o 


9? ei f Bx 


**suardfan and Ward—concld. . EN BN 
mfhor on-his attaining majority is po by- “Art, 44. 
ök Sch, T'tothé Limitation * Aot, L. | KEPSETA v. Faiz 
Mbitawatap” KEAN, 00s ett 365 


à 


Guardians: and, Wards Act (Will br. 1890), 8, e. 
SAO: P: 0.1908,0: XXXI, n. 7- ts 52 
mS: 31. (2)=Sanction for sale’ of mei 
roperty—Duty.of vendee, to inquire " dnto "-mánor's 
he nefit-—Application- for sanction. mentioning reasons 

"for alienation--Sanótion:' by District ..Judge—. 
X Omission to recite that transaction was beneficial 

effect; 

Where ‘Sanction. is ; granted: under s, 31, "Guardiáns 
and” Wards Act, for the sale ofa minor'sproperty, a 
vendéé i i "entitled to rely on the. ‘sanction absolutely 
and it is not.for him to. inquire, into the benefit or 





wi Hecessity. of the transaction. ` 


“Section ` 31. '(2), Guardians, and “Wards ‘Acti ‘is mot 
thandatory | in. the, sense that _ there must ‘be. strict 
compliance ith its terima. - 

Wheré- án. | application’ “for,” sanction, states. dhè 
redsong. why, an alienation is for the benefit. of the 
minor andthe. District. Judge, after inquiry, grants 
the. sanction, he, must. be taken. to shave accepted the 
reasons given. “th. the application: L Innar, SINGH v. 
' PIARA Sion, A‘ I. B 1927 Lah. 665 ` 698 


pots ss: 43, cl}. (IV), | 45i Civil’ Procediire : Códe 
P (Ae: yof 1908)... ss: Iki, Ube ka Enforcement -of 
“ascuhity—Séparate'suit, wiiether: ‘necessary — Punish- 

* ment under.s. 48 limits of. >" 
The proper course. for.enforcing a’ ‘security bond 
' exeotited - both by a: ‘guardian, and “his. sureties 
against. either-the fofmer or the. latter is-by way of 
asilit. filed: by. the. assignee "of the bond and not in: 
execution. “proceedings under. S 144, Civil, _Procedure’ 
Oader 
“The: power. of Goürt-to- puish’ ‘a guardidn “under ’ 
8. 43; el. (ivy of the’ Guardians and Wards. Act for 
“d jsobedience of its orders is limited" to the disobedi- 
. ence of" OtderB" dee under TY, l'and .2 of“ the same, 








4l D MA 45 of the ‘Ket; ‘but d Court ` should, before 
taking , acti ion nde "s 5.245 ,of"the Act in "such * 


case, maké an enquiry in ' Order - to ‘ascertain. whe- y 
x ; Machinery” ih a faetory is’ 'immóveable- property in , 


ther such guardians ‘had any property of the minors’, 
in their, possession and control which they. were 
withhelding and~ ‘for -which they were accountable: 
el. DAMODAR Das v. Jarri, 8 Lah' 306; ‘Lah. L. JB; 
28,P. LR7367; Æ. L R: 1927 Lah! 344 ^ : 470 
Haq-i- -Chaharum. See Oustom ag UR .476 


Hindu Law—Adoption—Estoppel ofe - adoptive 


father. against ‘pleading ‘ invalidity--of adoption P 


Prejudice to adopted son—Burden of proof. 


= Age a A INDIAN. CASES, $ 


zer 


p. 


e Hindu Law—oontd. d gs 


‘damnified. by the father Sailing from the. story ot 
the adoption, but it is. enough if he proves to-the 
satisfaction of-the Court that-the® likelihood of’ ‘his 
being.prejudiced by. the. alteratioff of positiofi‘is só 
great that :£he.-Oourg will presume that- tho- plaintiff 


-must. have@been damnified.- M -PARASURAMAYYA- v. 9 


VENKATARAMAYY A; ( (1927) M. W. N. ou A. L. R 1927 
Mad. 777: 858 


So ^ Allenátlon by een M] “suit 
Db. son—Son. mere on bu Te Declaration, granting. 
- of—Majority of plaintiff, effect of of 
zA- declaratory decree should’ not be: : granted: “ine *. 
suit by.the eon of a-vendor fora declaration that an 
alienation niade-by-his. füther- ist invalid: where. the 
plaintiff is merely-a figure-head;-and the. real plaintiff 
is the-alignor: himself; who: had caiséd "the sult. to be 
institutéd-for the purpose. of, undoing his‘ own act. 
‘The fact that the plaintiff is-& major does. not 
prévent ‘the application. of:- this: rule-:-N GauaaBat v. 
Hinapas; AY I Re 1927 ‘Nag. : 213810.N7 L. J. 64-905 


eo by: widow—Suit. by, reversioner 
—Reversioner's: ‘election, to ' avoid, how, made—. 
. Peaceful demand for posseesion..or attempt to take 
forcible. possession, »whéther suficient- Alieree:. s 

i possession, when. becomes -wrongful—Reversioner's 

right- to mesne profits. 

““The-electiorn of a-reversioner A6 tré& ani '&lienatton 
by à widow as a nullity; 60 as to make the ‘possession 
of the alienee wrongful and éntitle, the reversioner to 
claim: mesiie- ‘profits tan- be expressed, 'not/ónly by: ‘the 
filing ofa suit, -but-also: by an: otal peaceful demand. 
fof posséssion;. "which, if refused, “eonvertsthe posses- 
sion of thé aliéhes -to- that ‘a: a "trespasser. - 
intention of-the reyersioner to avoid an aliériajion by 


The - 


a`widow can, also bé communicated -to the alienee. by . 


an-attempt to take. possession: forcibly. -N SITARAM 
MADHOJI v. Maxotr,. JON: L: J: 137; A i QR ,1927 Nag. 
305' - 259 
——— — Necessity—Mere. . sesitat : 

Sphathey évidence ‘against ‘minors—‘Immoveable pro- 

‘perty’—Machinery and superstrüctures of” factory. 

—M ortgagee Tights Limitation Act x of 1908), 

Seh. T, Art. 182: 

<A mere recital of necessity in a PANA A 
executed by tHe members of a joint Hindy family on 
behalf of, themselves and à minor ‘member “of the 
; family is riot’ evigence' of “nesesdity aw against the 
"emisor member, 

In the" absence of' evidence: tò , show that the 





the sense Of being attached to the earth ‘or per- | 
manently ‘fastened to anything attached to the earth; 
the periód of limitation to enforce & mortgage of the ' 


safné is nof governed , by Art. 132° of the. ‘Limitation _ 


Act.. e 
In the absence of ‘anything “to, the contrary super- . 


. structure built of pacca masonry must" be taken to be 


immoweable property. 


Morfgagée rights in mortgages of immoveable pro- ' 


Where an adoption is ‘invalid and the adoptive e perty with possession are immoveable property. L 


father seeks. toget rid of the adpption, circamstances 
may arise in^which the likelihood of hardships to be: 
caused to the adopted son im upsetting an adoption 
on ewhich all the parties have acted for-a number of 
years may be so great that it would be inÉquitable and 
unjsst not 4o hold ‘that an 8stoppel is created against 
the person ‘adopting f for having changed’ his’ position. 

Tt is Vhofcast upon the person who,sets up 
estoppel, to „prove conclusively. ‘that hé Was” in "fact 


the” 


MUNI Lar v..Ki1sgongE CHAND-KANSHI Ram, 9 Lah L. J. 
157; 28P. L, R, 325; A. I. R. 1927 Lah. 373. 742 


— ——— Bombay School—Widow | 
sapinda—Alienation with next reversioner"s consent 
— egal necessity | not proved—Alienation, whether 
„valid. | 
‘A widow of a gotraja: sapinda under the Bombay- 


School’ of. „Hindu Law. ist entitled- to- alienate ` the, ' 


in ‘deed’ 


-of _ gotraja . 


N 
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Hindu Law—contd. . _* Hindu 4aw—oontd. ' " 
property of her husband with fhe concurrence of the —— — — Jolnt famlly—Manager, power to give dis-. 
next réversioners: gven in the absence of legal neces-' charge. Seg C.P.0,1908, O. XXI, R. 15  . 75 
Sity.: N VINAYAK veSrrABAI, A. I. R. 1927 Nag. 312 $- : e 
, . s — 373 T ——— —- NO nucleus—Property acquired by 
brothers, whether joint. ke” . "9 


* of, for pedem Fn Sc AM , Propertyp „ability Joint family property can comg into existence with-. 

Ji is esettled beyond all doubt that the entire uro" pre-existing nucleus, - - CUm 
family property is liable when a Hindu father has con- pi; adn 4 1B M presumption that members of a joint 
tracted a: debt for the satisfaction ofan antecedent Hindu family are possessed of separate property and 
debt. kL RAM SINGH v. Ganca RAM 496 When a purchase is made by them jointly, that 

nox : each contributed from his separate property to make 

————- GIft—Widow's power to make gift to up the purchase-money. ne HA 
son-in-law on daughter's marriage—Reasonable- | Where certain Hindu brothers purchase property 
ness of gift. : : A . jointly, it can be inferred from the'fácts. that the- 

It is settled law thata Hindu widow may makea brothers were joint, that there were no other co- 
gift of a reasonable portion .of her husband's estate. sharers and that the brothers | after the, purchase © 
to her son-in-law on the occasion of her daughter's owned the property in equal shares, that the pur- 

. marriage. What is areasonable share depends upon Chase was made with joint funds and, that the pro- - 
the circumstances of the case, i.e. upon the-position perty is held as joint family property. „ N' Mouan . 
‘of the family, the number of children to be provided Sine v. Pungi, A. I. R. 1027 Nag. 327 ° `°  .. 812 
for, the nature of land‘alienated and any other cir- = shoe. 
cumstances which may arise in a particular case, 

Where a widow who had inherited property worth 
And ILIA n Pe oy 3 
in-law on the occasion of her daughter's marriage : Pa ae acted upon -fér- long years Dóctrine"- 

Held, that the gift could n® be held to bê unreason- Mene C the tics that two brothers Balang | 
able -and was valid. L Wazir OBAND v. d AWAN PEE 3 10 a joint faniily regarded the properties derived - 

2 aa ; . V. from their maternal grandfather as joint family pro- 

aie Guardianship -Fathers right . to perties and mixed them up with the ancestral pros . 
guardianship—Delegation—Loss of right--Immoral perties, raises a legitimate ‘inference that the, pro 


S " 


e father—Children living with maternal uncle fora — perties were thrown into the common "sock, e 


——— Properties inherited from maternal 
^ grandfather—Mixing with joint family properties, 
effect of -—Partition—Division of status—Partition 











number of “years--Custody, whether can. be trans- The fact of a division ‘in’ status can always be 
Yerredto.father. “e cs. uo. e . inferred from the conduct of the family: and. there is : 
Where efor some years-a father. who was leading an * no reason why a division in status cannot; be inferred " 
immoral life voluntarily allowed his children to be from-such conduct merely because a deed of partition, . 
maintained, looked after and- nurtured :by their  executed' between them is’ inadmissible ‘in evidence, ^ 
maternal uncle, and. in .the..meanwhile they were” Such conduct is evidence of a divisionün status by. 
"brought up by-the unclein an atmosphere and-environ-  réason'of the 'éonduot itself dnd not by. rêasên ‘of tlie 
® ment.which werefnuch superior and more beneficial partition, .'- . t Sone ny oat p E 
to..them, than the atinosphere: of “their natural Where d deed ‘of: partition iP inadmissible, no . 
father's :- y-- - - s : e. secondary'evidence Gan be given as to the terms of - 
Held,-that the father must:be held--to have lost ‘the partition “and; therefore; it’ is nof open ‘to the 
his right to-the-guardianship of his children, and Court to consider what were tHe ‘properties. that fell : 
the children should not be transferred-te the custody tothe share of thé members in their partition. .But.- 
of the,.fgher as it "would, moreover, be obviously this does not’ prevent the Court from finding whether ;. 
detrimental-to their. best interests to-alter the manner - eor not certain properties were being enjoyed “by, one . 
oftheir mainterfince or the course. ofetheir education, - 9f the members “as separate ‘properties. |, ^. es 
A father, who is leadiag an immoral life-is not as Where 8 partition deed is inadmissiblein ‘evidenc; 
likely to have.the real and best interests of his on account of want of registration, but as a matter 
children.at heart’ as à moral father, N BALDEO Prasap .of fact the partition has been acted upon for-several" 
v. DHANARAM, A. IR. 1927 Nag. 314 361. years by ie n sparite enjoy mens “sgo that exia- 
MONT ; Do as 2 tp >, yg can, infer al partial -performance of..the' contract ` 
<— Joint : famlly<-Compromise: by father Of partition, ihe dontrlus -of part perforneance pies on i 
doubtful claim—Son's right to impeach compromise. e W). AnonrLAOHARIAR V.. THULASIAMMAD, Ar-T. Ri 1997 
Acsettlement of ‘a @ubtful-claim by a Hindu Mad, 830.39 M. L. 7.276: «: ie * - eov 281 . 
'father'as the manager,of the joint family entered ` : » : | aot D 
into in good faith is. binding upon his sons. L' ———-—~--— Property. in -name of member-No 
Mava- Wantr v. Baia RAM, A, IR. 1934 Lah. 620 372° evidence of mucleus—Presumption. , | 5. wt 
——— —————- Manager; power of—Alienation— „It is necessary, to establish the existence. of az” 
Necessity— Father's debts. ^ ^". i-e . nucleus of. jeint, family property before «property: in” 
Tlie managing co-parcener of a «Hindu joint she possesgion of any one: member ofra joint/'Hindu * ^ e 


undivided’: estate. cannot alienate or burden the familygcan be presumed to be joint family property 
estate qua manager except for the purpose of neces- There is nó presumption that a Hindu family:has-any}- - 
sity, but if be is.the fatherand the reversioners are  joint'property. 9L ANANT RAM v. ABDUL: HAQ, 9 Lah; 





the sons, he may, by incurring if debt, so Jong aset L.J.223;28P.L. R. 610 œ tou c*4479 
is not for an immoral purpose, lay the estate open to ^ ———— ———-———« Property standing in name of. inion © 
be taken in execution proceedings, upon, & decree for’ gember—*Presymption—-Chit-fund transaction” 


- payment of that debt, ‘L KALIUHARAN V, JAGAN Natu ` starteel by father, debts arising in, whether binding 
: ^. i 9n gong, 


UP 
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^ 
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e. * " ^ ~ 
Under the Hindu Law where there is property 

` standing inthe name of a ‘junior ‘member of the 
family ‘the presumption is that it isejoint family 
* property... Mc MMC 
“AeHindu fgther is note entitled to mortgage his 
Son'B share: for discharging a debt arising,out ofa 
chit-fund transaction. M NATESA IYER v. SHABRANAMA 
Iver, A; I R. 1927 Mad. 773; 53 M. L. J. 590 814 


= :Jolntfamlly—Separate property—Conversion 

into family property — I ntention—Shop —Separate- 

capital-«J oint management—Income, whether joint 
.propertj. - . . "E" NM 

In order to constitute a self-acguired property into: 
Hindu joint family property itis not necessary that 
there should bea nucleus of joint family property. 
A separate or self-acquired property of a member of 
& joint family may become joint family property if 
it has been voluntarily thrown by him into the com-. 





. mon stock with the intention of abandoning all 


"98 
. 835 


' minor sons. À 


* -Th 


separate claims upon it. The quéstion is one of’ 
intention. . : L4 - xe t4u 
Even though the capital of a shop is the separate 
property of a member of a Hindu joint family, the 
` fact that other members of the family manage the 
shop and by their labour and, exertion help to carry 
on the shop mgy be sufficient. to convert the income 
from the shop into jointfamily property according ' 
toghe circumstances of the case. Pat GaJADHAR 
PRASAD v. LACHHUMAN Lat Sany, A. I. R, 1927 Pat. 339; 
&.P. L. T. 759 . ; .354. 


————-— Structures made by member on joint © 
_property—Absence of nucleus or evidence of- 
“utilization of joint family money—No evidence 
- of gift to family— Property, whether self-acquired. 
“In “the case of superstructures built on joint land 
by the:member of a joint Hindu family, in the 





absence of any evidence that the joint family con- ^ 


tributed to the money with which the superstruc- 
tures "were raised or that there was any "nucleus ` 
possessed by the fgmily productive of,amy income” 
whatsoever, which might be presumed to have béen 
utilized fór the purpose of building the structures, and 
in the absence of any evidénce that the member made 
& gift of the ,self-3cquisitions in-favour of the joint 
family ‘as a whole, the principle of:self-acquisitions 
becoming joint family property when the member 


who made the “acquigitions has thrown them into the * 


‘eomimon, stock is mot’ applicable. O KALI Prasan ¥.° 
WHANDIKA PRAsAD, 4 O. W. N. 667; A. I. R. 1927 Oudh 
n a MON 746, 
oe —-Will—Father’s power to dispose of 
„family ` property by Will—Widow—Peroperty 
"obtained on, partition, . nature of—Reverts to 
. husband's line on widow's death. — * : 
_A father has no power under Hindu Law to dispose. 

' of. the joint family property by Will-when there are 
. Set £ ¥ S vm 





^ A' Hindu widow -bas only a widow's estate in pro- 
perty obtained by her on a partition of the. joint 
family property and the share allotted to leer descends 


7 e ed l | S 
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sion of any property by the husband and is inevitab- : 
ly postponed to the claims of the husband's creditors 
in the event of his bankruptcy: M ÜNNAMALAI AMMAL 
v. F. W. Wizson, 39M. L. T.212 “© . 869 
L—-—-— Marriage-«Rakshasa form, prevalence of,. 
among Gonds. ‘See PENAL Conk, 1860, s. 366 95 e 
—-——— Reversioner's suit—Pwoof of death of 
_ nearer "reversioner without issue—Quanium of proof 
* —Bona fide enquiries. ! 
Where a reversioner is sing persons who are 
merely trespassers, strong proof of the death of a 
nearer reversioner is not required, but yet the plaint- ` 
iff must adduce some evidence leading. to the infer- 
ence of the death of the néarest reversioner without 
.issue. He must prove at least that he has made 
inquiries.and failed to elicit anything as to the rever- | 
sioner or his-issue. A BADAL v. Saraswati, A. I. R.. 
1927 All. 687 ` : e 829. 





———— StridhanInheritance— Property acquired - 


“through adverse possession, devotution of. 

Stridhan other than sulka passes to daughters and ` 
daughters’ sons and sons-and sons’ sons and, in default “ 
of such heirs, if the woman was married in an approv 
ed form, it goes to her husband and ‘to his heirs and: 
on fdilure of su ch heirs, to her blood relatàcng There 
foré, before the title of (gie wcman's blood relation 
can be accepted with regard to eher stridhan, it mus 
be shown that’ her kusband left no heirs. Pat’ 
Suraspzo Narayan Prasan v. RAMDEWAN PANDE, A.I 
R..1927 Paf. 392 Rx < 869 
—— —-'"Torts committed by father—Son's - liability 
-.—Actio personalis moritur cum persona.. | 


A Hindu son can be held liable for torts committed b 


by his father during the latter*e lifetime only ‘to the 
extent to which the family estate has been benefited, 
N Dzona v. BABATA, A. L R. 1927 Nag. 337 809 


'Widow-—Alienation—Consent of next 
veversioner—Presumptive proof of necessity. 

The purchaser from a Hindu widow even though: 
he does not prove the-actual existence of legal neces- 
sity for the alienation, or any bona fide inquiry as 
to the necessity, or even an honest belief on lis part 
that. such necessity existed, nevertheless discharges 
the burden that lies on him in the first instance by 
proving the consent of the nearest reversigner, and 
an alienation made with such consent will be binding 
on the actualreversioners untfl they lead cogent evi- 
d&nce to the contrary. A MUHAMMAD SAID KHAN v. 
DarsHan SINGH, 25 A. L, J. 744 n 116 


—— Husband's time-barred - debts— 
‘Acknowledgment. of liability by widow, whether, 
‘binds estate. — - i FN 

- "Under Hindu Lawa widow ean acknowledge liabi- 

*lity for a debt which was duegfrom her husband, but 

had already become baired by time before his death 
80 as to bind the estate of the"husband in her hands, 
CSayrv Ram v. Dopan Bar, A. I, R.192*Lah.657 ' 
">. i ak - "- 706 
Maintenance — Unchastity —For- 





> 





feiture of right to maintenance—Agréement seewr« _ 


to the line of her husband on her deathe A MUNNI’ ` ing maintenance, effect of. 


_ Bau v. Paura, 25 A, L. J. 772; A. TR. 1927 An 91) 
NG AS * 8 tà ` E 22 
‘Maintenance—Claim by Wife—Insolvency 


Sof hustand, effedt-of,, ^ >: : ; 
egmgintenance of a wife. by a Hihdu pusband is 





: g personal obligation upon “him ansing from tke 


gaistence of the- relations independent of the “posses- 


, 9 


“A Hindu widow on becoming unchaste forfeits her 


rights to maintenance and the fact that her-mafntenancé | 


is secured by an agrapment executed by the relations 
of fier deceased: husband does not entitle her notwith- 
standing her unchastity to claim the maintenancé 
secured to her.“ A BIRJBHUKHAN- DUBEY, 
Ay LR 1927 All, 69ü ` 


^ 


‘Ram DULARI; | 
: $9 


[! 
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1—— —— Widow, right to surreader occupancy hold- 
ing. See O. P. Tenancy Act, 1920, s. 13 801 
— ——— Sale of mortgaged property —N eces- 

sity —Burden of Proof. 

A Hindu widow is not entitled to discharge a 
ysufructuary mortgage and td raise an fdditional 
amount required fog necessary purposes by sale of 
the mortgaged property and thus to destroy the 
rights of redemption of the reversioners unless it 
can be shown that there®yas no other property avail- 
able tothe widow out of which the money required 
could be raised. Pat Dasrata Sinan v. Damer SINGH, 
8 P. L. T. 314; A. I. R. 1927 Pat. 219 495 


——— Surrender, essentials of— Reservation 
of annuity, effect of—Evidence of valid relinquish- 
ment, 

In order that a surrender bya Hindu widow of 
her life-i&terest to the next reversioner may operate 
as an acceleration of succession, ib must cover the 
whole of the interest „in the whole of the property 
comprised in the inheritance. It must be & bona fide 
surrender, nota device to divide the estate with the 
reversioners. 

he reservation of an annuity to the widow does 
not necessarily negative the intention of self-e.cace- 
ment, but where there is conduct on the part of (he 
widow which shows that the surrender was not 
acted upon by her, that she did not abandon posses- ' 
sion but herself. leased out the lands and appropri- 
ated the profits, and maintained the reversioner 

' instead of being maintained by the latter, it may 

very well beinferred that there was no valid and 

efeciive relinquishment, N DawLar v. Nacorao, 23 

N. L. R. 57; A. I. R. 1927 Nag. 230 72 

—— Testamentary disposition, validity 

irespasser—Nature 











of—Right of legatee to eject 
of widow's estate. 

A disposal of her husband's property by a Hindu 
widow by Will confers no title on the legates even to 

mejet a trespasser. e ; 

y distinction between a widow's estate and a 
life-estate seems to be that in the former the exact 
successor after the death of the widow is not known 
until she dies, whereas in the life-estate the next 
successor, the holder of the remainder, is known, 
and the remainder may vest before the déath of the 
life-tenant. In the widow's estate which is peculiar 
to Hindu Law ngthing vests in the reversioner dur- 
ing her life; the entire prqperty vests in the widow ° 
with this important difference, that her personal 
heirs donot succeed after her death,ebut the heirs 
of her husband, the previous full owner, succeed to 
the property. But the widow who holds a widow's 
estate and one who holds a life-estate are both sub- 
ect to this limitation, that they cannot create any 

terest beyond their lifetime. Pat JaapEo SINGH 


v, Rasa Kaur, 8 P. L. TT. 437; A. I. R. 1927 Pat. LM 


WIH — Construction — ‘Mali? wa  qabi&' 
‘milkiyat’, whether confer absolute estate—Restric- 
tions. on enjoyment of absolute estate, validity of 

. —Altestation of Will— Estoppel. 3 
The material portion ofa Will made by a Hindu 

ran as follows: After my “death the aforesaid two 

sons of mine ‘and ofher sons who,will be born in 
future will become the owners and possessors (malik® 
wa gabiz) of every kind of property lbft by me in 
equal shares. But the property owned by the 
legetees wil remain under the management of my 





. è ek 
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wife Musammat Ram Kaur during her lifetime. 
Musammat Ram Kaur, mother of the legatees, during 
her lifetime wéll be competent to make every kind 
of management of? their property and to look after 
them. None of the legateeg during the lifetime of . 
their mother will take management of his property 
into his hind. No legatee will lave a right to inter- 
fere in her management to get the property of his 
share partitioned and to alienaté it or to encumber 
it with any charge : 

Held, (1) thatthe sons of the testator acquired an 
absolute right to the properties devised to tlfem ; 

(2) that the right of management and the Pight to 
enjoy the rents conferred on the testator's wife, being 
restrictions on the enjoyment ofan absolute estate, 
could not be given effect to, so na to postpone the right 
of the sons to the corpus of the property; 

(3) that the testator's sons had, therefore, ‘tke 


spower to alienate the properties devised to ihem; 


(4) that the mere fact that the sons had attested 
the Will did not operate as an estoppel agairst the 


ons. - 
Wheres Will confers an absolute gift, but directa 
that the property so given shall not be made over to 
the legatee until he has attained a certain age 
beyond ihe period of his majority, such direction 
is inoperative, unless the Will confers 4p interest in 
the property upon some person for the intervening 
riod, and the legatee is entitled to have the proe 
‘erty handed over to him as soon ashe attains his 
a ority. L RAM Kaur v. ATMA Sine, 8 Lah. 181; 28 
P. L. R. 355; A. I. R. 1927 Leh. 404 506 
= Wiii. See HiNDU Law, JOINT FAMILY 322 
Hindu \Nills Act (XXI of 1870). See PRoBATE. AND 
ADMINIE1 RATION ACT, 1881, 8. 41 692 


WYaradar—Po wer to settle land—Tjara deed—Prehibi- 
tion against se.*lement—Consiruction. " : 

An ijara deed velating to asmall plot of land 
contained the following clause: “So that the morta 
gagee being in possess: 2 0f the mortgaged property 
may cultivate op get cult“vated the, land with due 
care and diligence and will enjoy the use and 
usufruct thereof; and the moi ‘gagee will not allow 
any one to take possession of tho land which is in 
my possession for e long time . ; + y + . and 
thereafter shall bring the mortgaged property under 
my own sir possession :" "m 

Held, (1) that the first part ofthe provision refer. 
riůg to the lands being cultivated bye others did not 
empower the ijaradar to make settlement but merely 
to get the land cultivated ; 

d$ that the second clause, viz., "the mortgages 
will not, gllow any one to take possession of the land" 
could nêt be restricted in its meaning tg be a mere 
provision against pr aio title to be acquired against 
the mortgagee by adverse possession, but was a direct 
prohibition against allowing possession of the land to 
be given to others ; A 

(3) that the third clause about sir possession meant 
that the land would come to the direct possession 
of the mortgagor when the term expired; . é 

44) that all these clauseB taken together and read 
with thegcircümstances of the lease clearly amounted 
io an express'prohibition to settle the land. -Pat e 
BRIHASPATIA 7. Rase Kumar SINGH 627 


Income Tax Act (XI of 1922),'s, 4—Prozits " 

included in, asseBsing land revenue, whether diable 
to *'income-taz—Income from quarries—Liability to 
income-fex—‘Agricultural income," ^ 





* Mese 
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Income Tax Act—contd, ` . 

'- There*being no provision*in the Income Tax Act. 
éxempting profits which had been eijher taxed or. 
taken ‘into "account in assessing ®evenue for some 
othgr.Stdte purpose from being assessed to-income-tax, 
an owner of land containing quarries is not.relieved. 
from the’statutory duty of making a retufn of the 
profits which he' makes from the quarries and of 


being assessed therton for the purpose of income-tax 
by the fact that révenue had been assessed on the. 
land upon the basis‘ of rental.value arrived at. by 
taking- iato scéóuüt the profits from the quarries.. 
: Profit&- derived from the working,of the quarries 
and- the sale of stone is not agricultural income. 
the matter of, A, I. 


A Sure’ LAL-GANGA RAM, In R: 1927 







©. 630 


produced-e- - 


*Nacruk, A. I. R.1927- Nag. 283 ey; go: . 5; = 38. 
«——— 6: 25. See Insoun Tax Acr, 1922,8.9 609: 
gr 88. 30, B6— Contract Act (IX of 1872), s. 69: 

Estate of decased: person —Laability to be assessed. 
‘to super-taz—Payment by firm of which deceased- 
was parinerValuntary payment—No right ta. 


- NDMMN GASES, 


4 Income Tax Act—concld. 


^ 
fi 


ep eat 


` re-imbürsement—Appéal' against; gésessment—Limi- 
- tation-—Power of. .Income-Tae/ Authorities to 
. entertüin appeal filed after 830&days — Ordinarily', 
‘significance of... sw fo 

There ieno provision Hie conis Tàx Actfor the. 
assessment to income-tax or’ super-tax of, the estat 
of a deceased person. `; S ED E 
_A payment made by a firm, towards super-tax 
assessed by . the Income Tgm Authorities upon the 
estate of a déceasedpartner.of the firm .is, therefore, 
a voluntary payrdent so far as the estate is concerned 
and does'not foJÍ within the provisions of s; 69 of the 
Contract Aet . NOD UM E ‘ 

In view A f the use of he word ‘ordinarily’ in s. 30 
of “preferring ‘Tax Act which lays down the time 






fórpreferring ‘an apjeal, there: is nothing: to prevent 
the /fncome: Tax Authorities from: entertaining an . 
appeal prefer after the expiration’ of 30 days. 
C MIrrogELL v: MONEILL & Qo., 3b O: WEN. 630; A. T 
54.1927 Cab Fig - -> coer 00 NG SA 120° = 
—— —— 8/66. See Income Tax Aor, 1922, 5. 9-609 
——É s. 66—Joint| Hindu.. family=Effect of . 
- disption—Question of law—Reference. .. — - 
` Though disruption of a joint “Hindu, family-is a 
qxfestion of fact, the legal effect of.such disruption is 









te 


not ‘be taken: 





, iis quite clear.-from: the provision. that. it..does-so. 


‘The maxim ‘expressio wnius est exclusio. alterius" is 


. nót:of unigerBül applicatioh and.+ great: caution: -is 
i necessary-in applying: 


this maxim. G Sip KALIKUMAR 
4, OguNr LAL OBATTERJEE, 31 O.W. NI 1007; A. LR, - 
1927 Cal. 748 d 4 eg 674. 
«— —  Medningf of same words used in Act, whether 

can.be different, nn Be wish veh 

' The same eword cannet, have different meanings in ` 
‘different parts, of the same Act, even if they are nob 
‘consecutive sections, N Panou v, KANTI Ka Bar 378 > 


301.103] 


Jagirdari grant—Resumption—Family becoming 

‘lawald,’ meaning of—Grant to Kazi—Services 
' whether public or private. : X 

An entry in the Record of Rights showing a jagir 
to beresumable after the family becomes "lawald" 
must be constr ug as meaning that the jagir is 
resumable on failure of male heirs. 

A jagir granted to a Kazi for services which were for 
the convenience of the tenants of the zem?ndar is of 
a privgte, and nof of a public nature. Pat Bust 
UMATUL RASUL v. NacesHwak Bux Rar, A. I. R.1927 
Pat. 3c6 é x 679 
Jodi, suit for, whether® of Small Cause nature. See 

Provincrau SMALL Cause Courts Act, 1887, Sox. Il, 

Art. 13 120 


Judicial Committee Act, 1833, (3 & 4 
William IV, Chap. 41),ss, 21, 23—Order of 
Judicial Committee—Hespondent dead. and no legal 
representative brought on record—OUrder, whether 
mulljty--Consolidated suits—Similar issues—Death 
of a party in one suit, effect of. 

. Even though a party before the Privy Council 

might have died pending the appeal, the order made 

by the Privy Council in the case nevertheless has 
full force and elfect and must be carried out. 

The words “any orderor decree” in s. 21 of the 
Judicial Committee Act do not mean anything 
different jn effect from the expression ‘any order’ 
used in s, 23. è 

Where a decisioneis given ina suit instituted and 
conducted bona fide by some only of a number of 
persons similarly interested in the matter, it is 
binding on the representative of any defendant 
who had died pending the appeal but whose legal 
representative was not brougnt on record in the 
appeal or second appeal M ADUSUMILLI GoPALA- 
"KBISHNAYYA V. KosURe VENKATARATNAM, (1927) M. W, 
N. 4269 26 Lu W. 72; 03 M. L. J. 226; 39 M. L.T. ae 
` 6 
Judiclal sales—Duty of Courts. See PROVINCIAL 

IwsoLvENGY AoT, 1920, s. 68 698 


Jurisdiction—DLandlord and tenant—Plea of pros 
prietary right by tenant—-Revenue Court referring 
tenant to Cwil Court—Civil Court's. jurisdiction to 

_ determine question of proprietary right. 

; S who had. obtained a rent-decree against A 

sued to eject him in the Revenue Court. A pleaded 

proprietary right, whereupon the Revenue Court 

referred him toa Civil Court. A fileda suit fora 

declaration of proprietary right jn the Civil Court? 

oa objection by Sas tothe jurisdiction of the Ufvil” 
ourt : - 

' Held, that the -jurisdiction of the Civil Court to 

determine the question of proprietary right was not 

ousted inasmuch as the Revenue Oourt had detinitely. 
refused to exercise its jurisdiction and had specilic- 
ally referred the plaintiff toa Civil Court. A SEE 

NIWAS v. AZIZULLAH, B, K. BA, 11 Rev; A, L R, 192 

All. 690 n 285 

- , meaning of, See O. P. O., 1908, s. 115 46 





+ 


Jury trial—Charge to Jury. See Ox. P, C.e 1898, 
: 8, 298 545 . 
—— Summing up—Duty of Sessions Judge 


Evidence, statement of— Arguments “of Counsel and 
` discreparicies—Decision of Jury on material points 
; Penal Code (Act XLV of 1800), s. $66A, offence. 
"'under-&O0mission to obtain Jyry's finding on age— 

. 
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Jury trlal—concisl, : e 


whatefer he says to the Jury must be true asjhe 
latter are bound to believe him. He should also 
obtain from the Jury æ decision on all the material 
points which go towarde establishing a particular 
Offence under thé Penal Code. ° 

In an offence under s. 366A, Penal Code, the Judge 
must pyt the question of girl's age tb the Jury and 
where he omits to do so, he mfsdirects himself and 
the whole trial is vitiated. 

Itis the duty ofa Judge in'his summing up to 
repeatin some form the gist of Counsel's arguments 
and the alleged discrepancies in the pase and not to 
deal with the case as though the discrepsncies in the 
evidence were of no value and the argunents of 
Counsel might safely be ignored. O Nrungu MAL v. 
XiuPERoR, 4 O. `W. N. 616; A. I. R. 1927 Oudb 259; 28 
Or. L. J. 683; 8 A. I. Cr. R. 365 $ 411, 


Kazl—Kazi service—Jagir, whether private or public. 
See JAGIRDARI GRANT 679. 


Land Acquisition—All round increase of award of 
Collector—Precise ~ reasons mot — given —Increase, 
whether arbitrary—Valuation of land—Rent of 
basti lend, whether criterion. 


A Land Acquisition Judge after considering the 
evidence produced, but without indicating any 
particular evidence, came to the conclusion that the 
award of the Collector should be inaseased to some 
extent, and madean all round increase of Rs. 100 per 
cottah: e 

' Held, that the increase could be said to be arbitrary 
inasmuch as it is not always easy to give the precise 
reasonings in cases of this kind. 

The rent of basti land is often no criterion for 
ascertaining the actual value of land. C SECRETARY OF 
State FOR INDIA v, Avtar HossEIN, A. 1, R; 1927 2 

2 


Land Acquisition Act (I of 1894), procéedings 
- wnder— Limitation Act (1X of 1908), s. 5, whether 

applies. ' um es ; 

T'he Land Acquisition Act gives exceptional 
powers fo the Collector, and s. oe the Limitation Act 
has no application to proceedings under the Land 
Acquisition’ Act, Pat Kristo. SINGH SARDAR v, 
SECRETARY OF STATE FOR INDIA, A. I. R..1927 Pat. 333; 
8P. L. T. 710 * "S 29.5 


- s. 3 (a)—' Temporavily' and ‘permanently,’ 
interpretation of—Machinery -fixed in masonry 
foundation, whether ‘permanently attached,’ D 


On, land acquired under the Caffutta Improve- 
ment Act and’ the Land Acquisition aci there was 
an oil mill. The boiler was installed on masonry and 
hademasonry walls all round, The engine was ate 
tached to a masonry foundation. There were alsd* 
many ghannies revolving on iron pedestals which 
were fixed to a wooden foundation set in masonry. 
The machine and boiler were so fixed that they could 
be removed for repairs or inspection: 

Held, that the attachments were anything but 
temporary and fellabsolutely within the word 'per- 
manentlye’ : M é 
: Ins. &(a) of the Land Acquisition Act, 1894, the 
epithet ‘permanently’ is.used as an antithesia 
to 'temporarily'. PU SECRETARY OF DTATE Fou INDIA v, 
TARAK ENEA SADHUKHAN, 24 Bom, L, R. 953; 45 C. 





' Misdirection. L. J, 589; (1927) M. W. N. 436; 54 C, vez, $3 M, ls. J. 
Ina trial by Jury it is the düty ofthe Sessions 99; A. L, R. 1027 P. C. 172; 31 0, W; N. 950) 4 O We 
Judes in making his summing upto tako care that eN. T36; 49 Mieli QW 0 0c. Posh 9664 
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* 6 
4andlord and tenant—Im provements—Compensa- 
tion—Tenant’s right. See Evipexce Act, 1872, 

q 116 93 


Lease, execution of, 


—— admitted—Denial of 
landlord's title— Estoppel. 


e Where, in asuitby a landlord aghinst his tenant, 


the execution of the lease is admitted, the defendant- 
tenant is estopped from questioning or challenging 
the plaintiff-landlord’stitle. L Rarri Raw & NaND 
Lar, A. I. R. 1927 Lab 626 421 
Suit for rent*--Transferees of holding, whe- 

ther proper parties, See C. P. C., 1908, O. I, R. PM 
Tananty for one year—No presumption of 
continuence. See O, P. Tenancy Act, 1920, s. Ebr 


———- Tenant holding over—Suit for ejectment— 
Cowrt-fee paid only unders. * xi, (cc) of Court 
Fees Act--Lease not proved—Possession decreed on 
title—No defect of jurisdiction—Decree, whether 
liable to be set aside. 

Ina suit for recovery of possession of a house on 
the basis of a lease the defendant denied the lease 
and raised the question of title. This question was 
gone into though the plaintiff had paid Court-fees 
only under s. 7 xi (cc) of the Court Fees Act and 
the suit was decreed ‘on the basis of plaintiff's title. 
The defendant appealed without paying a Court-fee 
onthe market value. In second appeal: 

Held, that it fas not open to the defendant where 
no question of jurisdiction of the Court was involved 
to Taise the objection that as the plaintiff had paid 
Court-fees only under s. 7 xi (cc) he should not have 
been given a decree on the basis of title N BAPURAO 
v. NARAYAN KESHAV GHANDE, A. I. R. 1927 Nag. ML dg 
Letters Patent (Cal), cl. 15 —'Judgment'— 
Company—Winding-up— Order relegating creditor 
to spit, whethgr ‘judgment.’ See COMPANIES Aor, 
1913, s. 202 - 659 


Letters Patent (Ran), cl. 
meaning of. See C. P. C., 1908, s. 92 261 
License. See EASEMENTS Act, 1882, s. 52, , 43 


Limitation—Construction of building —Prosecution 
by Municipality. See Bompay DISTRICT MUNIOIPAL 
Aor, 1901, s. 3 602 

Covengnt ta indemnify. See Morreaer 160 

— —-— Erroneous decision— Revision. See O.P. O., 

1908, s. 115 113 
New plea in revision. See PUNJAB Courts 
Aor, 1918,s.d4 ° 6 


Limitation Act (IX of 1908), s. 4—‘Closed,' 
meaning of—Office open for receiving plaints during 
vacation—Court, whether ‘closed’—Filing om re- 

* opening day, whether sufficient. 

A Court cannot be deemed to be 'cloged' within the 
meaning ofs. 4 of the Limitation Act even during a 
vacation if the office of the Court is open for receiving 
plaints and applicationg. Where, therefore, the last 
day for filing & suit expires during the vacation, the 
plaintiff is not entitled to institute the suit on the re- 
opening day if the office was open during the vacation 
for receiving plaints. B DHARAMSI MORARJI QHuEMIOAL 
Co. Lro. v. OOHAvLAL Harcovanpas Buanm, 29 Bom, L. 
R. $81; A... R.1927 Bom. 480; 51 B. 848 540 


$. 5—'ppellant's duty to explarn every day's 
d?lay—Stcond apbeal—Deduction of time spent in 

* obtaining copy of first Court's judghhent., 

C Jt ds Settled law that in order te have the benefit* 


13—' Judgment,’ 








CASES, 
Limitation Act—1908—contd. ° 
Ld 
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of s. 5, Limitation Act, itis the duty of the appel- . 
lant to explain the delay for every day that elapses 
beyond the period allowed by the Limitation Act for 
filing an appeal. P 

In a second appealan appellant is not entitled as of 
right to deduct the period spent in obtaining a copy 
of the first Court's judgment, but where he has 
actually made an application for a €ertified copy of 
that Court's judgment before limitation for filing the 
appeal has expired, the High Court may make an 
allowance for the time actuaify spent in obtaining 
that copy. L Gzorcz GowsHALA v. BALAK RAM, A. 1. 
R. 1927 Lah. 717 498 


—— —— 8. 5—Vakalatnama defective—Defect removed 
after limitation— Extension of time. 

Where a vakalatnama accompanying a memorandum 
of appeal does not contain the name of the Advocate 
but as a matter of fact is accepted by him and 
bears his signature and the defect is removed 
after the expiry of limitation, time can be ex- 
tended under s. 5 ofthe Limitation Act. L Rau Lan 
v. Bupuo Mar, A. I. R. 1927 Lah. 618 537 
—— S. 5, whether applies to land acquisition 

proceedings. See LAND Acquisition Act, 1894 295 
————~ S. 10—Suit against executor—Limitation. 

Section 10 ofthe Limitation Act applies enly toa 
suit by a beneficiary againgt an express trustee. An 
executor, although a trustee, dn a sense, for the 
legatees, cannot be described as an express trustee 
and a suit against an executor is not, therefore, 
governed by s. 10 of the Limitation Act. B JAMNADAS 
GoRDHANDAS v. DAMODARDAS CHUNILAL, 28 Bom. L. R. 


418; A. I. R. 1927 Bom. 421 225 
————- $. 10—‘Trust for specific purpose’ — 
‘Following trust property’—Trust io manage 


devasthan lands and pay surplus io others—Suit 

for share of surplus—Limitation. : 

Under a deed it was arranged that the defendant 
should manage certain devastham inam lands by 
letting them out on behalf of all theeparties concern- 
ed and out of the income that accrued he should pay 
first the expenses of the endowment and then out 
of the surplus give the plaintiffs a certain share, 
The plaintifis suedto recover their share of the 
balance of the income: 

Held, that there was a trust under the latter part 
of the deed to pay & certain share of the surplus to 
“the plaintiffs and, that the suit beime to enforce 
“thet trust fell within the pyrview of s, 10 of the 
Limitation Aot. 

A specific purpese, within the meaning of s. 10 
of the Limitation Act must be a purpose that is either 
actually and specifically defined in the terms of the 
Will or the settlement itself, or a purpose which, from 
the specified terms, can be certainly affirmed, 

The purpose of following the ®roperty in the hands 
of the trustees referred to at the,end of s. 10 of the 
Limitation Act must be the purpose of restoring it 
50 the&rust, which is specified in the earlier part of the 
‘section. B ManoxEDsA KHADIRSA v. KHADIRSA HAJISA, 
29 Bom. L. R 241; A. 1. R. 1927 Bom. 398 418 
z 8.12. See OaLcUTTA Hieu COURT ORIGINAL 
SIDE Runes 235 


~ Sch. 1, Arts. 2, 36—Northeyn India’ Canal - 
and Drainage Act (YIII of 1878), s. 16— Diversion 
of flood water by cutting canal bank— Damage caused 
by such water—Suit to recover eompensation— Limi- 
tation, = 


Vol. 103] 
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Plaintiff instituted a suit against the Secretary of 
State for India in Council to recover compensation 
on the allegationethat during a season of flood the 
defendant's officaws had cut the bank of a canal in 
order to divert flood water from one side of the 
canal to the other, as there was dangerethat unless 
such diversion was madethe Railway embankment 
ownedeby the defendant would be damaged and that 
such diversion damaged certain mills belonging to 
the plaintiff : °, 

Held, (1) that on the averments contained in the 
plaint the case did not fall within the purview of 
s. L5of the Northern India Canal and Drainage Act 
and that, therefore, the suit, on the face of it, was not 
governed by Art.2 of Sch.I tothe Limitation Act ; 

(2) that if the defendant was able at the trial to 
prove that the diversion was made for the purpose 
of protecting the canal and not forthe purpose of 
saving the Railway embankment from injury it would 
be open to the Court to hold that the case fell within 

-the purview of Art.2 of Sch. I to the Limitation Act ; 

(3) that if, on the other hand, the allegations con- 
tained in the plaint were found to be ecrrect the case 
would be governed by Art. 38 of Sch. I of the Limita- 
tion Act. P G PUNJAB Cotton PRESS Company LTD. v. 
SECRETARY or STATE FOR INDIA IN CouNoIL, A. I. R. 1927 
P. 0. 72; (1927) M. W. N. 334; 4 C. W.N. 471; 31 C. W. 
N.835;28 P. L. R. 453; 39 M. L. T. 313 1 


~— Sch. |, Arts. 30, 31—Suits for non- 
delivery and short delivery —Lámitation —Railways 

Act (IX of 1890) s. 77, application of,to non- 

delivery of goods. * 

A suit for non-delivery of goods is governed by 
Art. 31 of Sch. Ito tae Limitation Act, and not by 
Art. 30. The period' of limitation is one year from 
the date on which the goods ought to have been 
delivered. | : 

In a 8uit for non-delivery, where no portion of 
the consignment has been delivered, it is sometimes 
necessary to take evidence on the question of when the 
consignment ought to have been delivered. But where 
a great part of the consignment has been deliver- 
ed on a certain day, there is ordinarily no necessity 
to enter into evidence on the question of when the 





- balance of the consignment ought to have been deli- 


vered, because the time when the cofsignment asa 
whole @ught to have been delivered is manifestly 
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. Limitation Act—1908—contd. . M 
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the time when the gueater part of the consignment® 


arrived at its destination. © è 

In the ease of short" delivery of goods the Article 
‘applicable is Art. 30 of Sch. I to he Limitation Act 
and the period of limitation runs from the date when 
the consignment is short delivered. 

Quere.— Whether s. 77 of the Railways Act governs 
a case of 'non-delivery?' Pat Gorr Ran GOURI 
SuaNKAR v. G. L P. R$ILWAY Co, A. I R. 1927 Pat: 
335; 8 P. L. T. 767 383 


——— a Art. 44. See GUARDIAN AND br. 


65 
— —— Arts. 62, 97, 116—Vendor and 
purchaser—Want of title—Suit by purchaser for 
recovery of purchase-money— Limttation. . 


A suit by a purchaser who, owing to the vendor's 





defective title, finds himself unable to get possession ` 


‘of the properties” purchased by him, for recovery of 
the purghase-monay from the vendor is governed by 
either Art. 62 or 97 of Sch. Iofthe Limitation Act. 
A KuspAN Lan v, Bisumsuag DAYAL, 25 A, L., J. 841 


148 





- — Sch, |, Art, 85—Mutual, open and current 
accounts—Tests of mutuality—Ledger account— 
Advance jaken by employce—Periodical entries o 
credit for pa§—Accounts, whether mutual. 9 
In order that accounts might be mutual thergmust - 

he transactions on each side creating independent ob- 
ligatior’s on the other and not merely transactions 
which create obligations on the one side, those on 
the other being merely complefe or partial discharges 
of such obligations. : 

Where the plaintiff kept a ledger ,account in the 
name of the defendant, an employee uxnfler him, in 
which were jlebited against him certair® sums he 
drew periodically in advance, credit being given to 
him periodically on account ofthe salary due to 

im: 


eo 
Held, that it was not more than a debtor and credi- 


tor account and there was no mutual, open and. 
current account within the meaning of Art, 85 of the . 
Limitation Act. M SUBRAMANIAM Cuertiar v. N.P. 
L. A. R. Firm, A. I. R. 1927 Mad. 819; 39 M. L. T. 365 





48 

—— ——— ———— Art. 90. See PRINCIPAL AND AGENT 
í j 221- 

- Art. 91. See ADMINISTRATION SUIT 

J i ~ 64 


Art. 91—Void irafsaction, whether- 
must be set aside—Limitation. 

When a party obtaining an advantage undfr a 
document voluntarily chooses to treat it as inopera- 
tive and of no effect, it is wholly unnecessary for 
him to come to a Court seeking an idle relief, 

A transaction which is asham and a pretence does 
not need to be set aside. M SusRAYA CHETTI V NAGAPPA 
OszrTI, 53 M. L. J. 311; A. J. R. 1927. Mad. 805; 39 M. 
L. T. 182 150 
———— ————- Art. 97. See Lifrtation Act, 1908, 

Scu. I, Art. 02 165 








— Art. 97—Vendor and purchaser— 
Vendor without  title—Pwrchaser unable to get 
possessint—Suit for recovery *of purchase-money— 
Limitation—Failure of consideration—Time when 
begins to run. 8 
The plaintiff purchased certain property. Thera 

‘had been a previous gift but the d@ed of transfer 
recited that it was a nullity. The plaintiff never got 
possession. He sued for possession and though he 
succeeded in the first Court, Rig suit was dismissed 
in appeal, and the plaintiff found hinweelf unable to 
get possession: : 

Held, that limitation for a suit to recover the 
purchase-money was governed by Art. 97 of Sch. I 
of ife Limitation Act and time began torun onlye 
when the consideration failed, that is, from the date 
ofthe appellate decree dismissing his suit for pos« 

















session. A Munna Lar v. NANHI 385. 
— — Art. 105. See MORTGAGE 290. 

— Art.132. See HINDU Law 742 
Art. 134—A pplicability of Art. 184, 


tests ofs-Transfer by mortgagee—Deed of transfer. 


ambigyous—Presumption of transfer of morigage . 


right alone—Construction of deed, when question of 


law, 4 3 TNR . 
Article 131 *5f Sch. I ofthe Limitation Act is not 
applicable where no title adverse to that of dhe 


original mortgagor has been set up by the deed of °’ 


é&ransfer tonceyned. . ] 
Po? Walsh, -Although the mere interpretation 
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6 

of a*document standing by itself, is rarely, if ever, a 
question of fact, yet where a document leaves part of 
the subject-matter ambiguous, evidence may be given 
«n. both sides to remove the ambiguity and the ques- 
tion becomes one of fact. ' $ 

Per “Kendall J.—Wher® a deed of transfer 
executed by a mortgagee is ambiguous as to whether 
only the mortgagee rights or the full proprietayy 
rights are transferred; the natural presumption is 
that only the rights possessed by the transferor, that 
is, the mortgagee rights are transferred. A Potru LAL 
v. Ram Cuanpar? A. I. R. 1927 All. 689 255 


————— SAH. i, Art. 166—Caleutta Migh Court 
Rules, Chap. XXVII—Sale by Registrar—Appli- 
cation by auction-purchaser to set aside sale— 

o Limitation. 

- An application by an auction-purchaser in a sale 
under & mortgage-decree held by the Registrar of 
the High Court of Calcutta under the provisions of 
Chap. XXVII of the Rules of the Calcutta High Court, 
for setting aside the sale and for refund of purchase- 
money is governed neither by the rule of the High 
Court requiring the sale report to be excepted to 
within 14 days nor by Art. 166 of Sch. I of the Limita- 
tion Act. O SariNDRA Narain SINHA v. CHUNILAL, 
JAMADAR 54 C. 493: A. I. R. 1927 Cal. 818 621 
——sArts. 180,182. See OC. P. 91308, 
Art. 181. See O. P. C., 1908, s. 47 
233 
——-—— Art, 182. See C, P. C., 1908, O. 
XXI, r. 22 39 
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— —— Art.182— Application to substitute 
heirs of deceased judgment-debtor—Step-in-aid of 
execution—Application to bring in some only of 
heirs, whether sqves limitation against all. — 

An application by a decree-holder to bring on 
record the heirs ofa judgment-debtor who dies dur- 
ing the continuance of an application for execution 
is astep-in-aid of execution. 

Where a decree-holger applies within time for the 
substitution of such of the heirs of a deceased 
judgment-debtor as he believes to be in existence, the 
application for cxecution will take effect for the pur- 
poses of limitation qgainst all the legal representa- 
tives A MANMOHAN Das v. RASHIDUDDIN, A. I. R. 1027 

~ All, 698 244 


—— Arj182--Execution of  decree— 
Limitation—@rder directing decree-holder to take 
further steps—No allegation or proof of any oral 
application—Limitation, whether saved. 

In the absence of any allegation and any evidence 

«o the effect that an application to take some Sh*ep- 

in-aid of execution was made by the decree-holder to 

the Court, the mere order of the Couft directing the 
decree-holder to take necessary steps cannot save an 
application for execution of a decree from limitation. 
Pat Kara Past v. RAM Naru SINGH, 8 P. L. T: 670; A.- 
I. R.1927 Pat. 323 37 








Cog a 
~ Execution against one judgment-debtov, whether 
step-in-aid against all. ; 

Jn the case of a joint and several deeree an applica- 
tion for execution made against any oie of the judg- 
memi-debters is a step-in-aéd of execution against all. 
* Pat RAMASARY CHAUDHURY v. LAOHHMI NARAYAN ous 

. 

Art, 182 (5)—Application by decree- 





INDIAN CASES. 
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-— Art. 182—Joint and several deeree * 


1927 
Imitation Act—1 908- conold. 


holder to summon witnesses to resist objection—Step- 
in-aid of execution. * " 
An application by a decree-holdereto summon wit 
nesses in order to resist an objectien to execution 
isa step-in-aid of execution though such an appli- 
cation is notemade in the execution application pro- 
per L Umar DIN v, Gautam MUHAMMAD, A. T. R. 1927 
Lah 653 * » 712 


———— Sch. |, Art. 182 (5) — Application to bring 
heirs of judgment-debtor ow*recoid, whether ‘in 
accordance with law’ and step-in-aid of executiog. 
An application by a decree-holder to bring the legal 

representatives of & deceased judgmoent-debtor on the 

record is an application in accordance with law for 
taking a step-in-aid of execution within the meaning 
of cl. (5) of Art. 182 of Sch. J ofthe Limitation Act. 

Article 182 ofthe Limitation Aet should receive & 
fair and liberal and not too technical construction, 
so as to enable the decree-holder to obtain the fruits 
of his decree, and the language ofthe Article should 


not be strained in the judgment-debtor’s favour. N 
BAMOHANDRA v Uxa, A. I.R. 1927 Nag. 308 279 
Lis pendens. See ADMINISTRATION SUIT 264 


Lunacy Act (IV 0f 1912), ss, 40, 62, 83— Applica- 
tion for inquisition—Procedure—Preliminary order 
directing inquisition, necessity of—Inquisition 
without previous order, whether galid—Notice under 
Act—Right of appeal from order of adjudication- - 
Relative to whom no notice has been served, whether 
can appeal— High Court's power to interfere suo 
motu. 

Inan application under s.62 ofthe Lunaey Act 
there are not to be two enquiries of the same charac- 
ter. Itis only a preliminary investigation that is 
required to justify an order directing an inqujsition, 
Stil, an order directing an inquisition into a man's 
state of mind is a very serious thing .and such an 
order is intended by the Statute to be a judicial 
determination carefully made upon adequate materials, 

The first thing which has to be done upon such an 
application is, either with notice to the lunatic or 
without notice, to consider whether the case is one 
which calls foran order directing an inquisition, 
1f the Judge considers that it calls for an order direct- 
ing an inquisition, it is the duty of the Judge to 
record an order directing an inquisition, and then 
take the steps with regard to notices. * 

- The inquisitiongis bottomed upon éhe previous 

"order directing an inquisiticg. and ifthere is no 

such order, the officer purporting to hold inquisition 

is not holding an inquisition at all, and the proceed. 
ings have no validity or effect, 

When that inquisition terminates, it terminates in 
a judgment which finds or does not find that the 
person is of unsound mind and upon that finding the 
jurisdiction arises to give order® as to the custody of 
the lunatic and to the management of the estate, 

The notice contemplated by s.40 is a notice to be 
drawreup after thero has been an order directing an 
inquisition. It is notice of such order and of the 
time and place at which the inquisition is to be held 
it is not notice og the petition. e 

‘There is nothing in the Lunacy Act about general 
notices. There is & definite provision in the 


Lunacy ` 


Act for notice to the lunatic and to such relatives or ^ 


othe% persons as the District Judge may think it 
desirable to give notice to. 

There is no right on the part of arelativeto get 
any notice at all. The matieris entirely in the dig. 


. 


i 
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Lunacy Act—coneld: | 
cřetion of the Court and the Court" may omit’ a rela« 
"tive and, may Valse @ person who is nota relative. 
A relative of the alleged lunatic, even though no 
notice’ has been served upon Him “in the, proceedings, 
can appeal under s.830fthe Lunacy Act from an 
illegg] order’ ofsadjudication of lunacy. - 
` Inthe lunacy jurisdiction, the High Court, has a 
right and power on its own account to reach out its 
hand and ensure that -an alleged lunatic who has 
been improperly adjudicated a lunatic is dealt with 
' properly according tolaw. © Saras Basını DEBI v. 
MongNDRA Nara Bnapunr 31 C. W.N. 838; 460. L 
J. 197; A. I. R. 1927 Oal. 636; 54 O. 836 ^ 725 


Madras District Municipalities Act (V of 1920), 
sS, 83—Land on part of which darga stands, 
whether exempt from Municipal property tax. - ` 


The fact that there is a darga on some part ofa 
land or that the land is the endowment or part of 
the endowment of a darga, does not make the land 
exempt from Municipal property tax under s, 83 of 
the Madras District Municipalities Act. M JAFFER 
Bata v. Cuicacone MUNICIPALITY, (1927) M: W. N. 580; 
A. I R. 1927 Mad. 927 TNAM 832 


S$. 98—Motor-bus plying for hire in 

Municipality if fixed route, whether ‘carriage let - 
^." out for hire’. a mo 

A motor-bus which” plies for'hire up and down a 
Municipality is clearly a carriage’ let out for hire 
"within the Municipality on the true construction of 
'8.98 of the Madras District Municipalities Act. The 
mere fact that it islet out to several people instead 
of to,one or that it travéls on a fixed route instead 
of being at the beck and call -of any one of the 
numerous or all the numerous birers makes no differ- 


ence whatever: M CHINGLEPUT Monicipan COUNCIL v. . 


AYYAKANNY THAMBIRAN, 26 L, W. 81; 53 M. L.J. 374; 

A.L R. 1927 Mad. 798; 39 M.L. T. 289; (1927) M. W. 

N. 868. 883 

.Madras Estates Land Act (lof 1908), ss. 53, 
120,.126—Sale for arrears of rent—Sale of 
valuable field for arrears of small . value, validity 
of—Patta in force at time of sale proceedings, whe- 
the® must be permanent in character. 


e 

Although® under s” 126 of the Madras Estates Land. 
Act the portion of a holding brought to sale by. the 
landlord for default in payment of rent should be 
as nearly as possible equal.in value to the amount of 
arrears due and costs, by virtue of s. 120 of the -Act 
the lot brought to sale, except with the consent of 
the landholder, should not be less than a revenue field, 
so that arent sale ob & revenue field which is wofth 
‘considerably more tian the amount of arrears for the 
recovery of which the sale is held cannot be said to 

be contrayy to the provisions of the Act. ; 

To entitle a landholder to brihg to sale a*aiyat's 

holding for non-payment of rent under “Oh, Vie 
of the Madras Estates Land Act, .it is not- necessary 
that there should be an-exchange:of patta and mucki- 
Jika every year. Itis sufficient if there has already 
been an exchange of patta and muchilika and that 
patta isin forc at the time of the proceédings Such 
‘a patta need-not be permanent but may be a®yearly 
one, M SANGILT NADAN v. SuBRAÁMANIA PILLAT; 38’ M. 

Li. T; 43 “se 4346 


— $5. 112, 189—Suit under s. 112 contesting 
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. landlord's right of sale—Subsequent suit to set aside 


'* sale —Sugisdiction- of Civil Court. : 

A ryot upon? whom notice is served under s. 11€, 
Madras Estates Land Ag, and who institutega suit 
contesfing the landlord's right of sale, and fails in 
that suit, cannot bring another suit under the Civil 
Procedure Code to cancel the sale pleading the same 


` defect in the landlord's right. M Atyvya Mopar v. 


SOURIMUTHU O pavas, (1927) M. W. N. 304; 38 M. L. T: 
362; 53 M. L. J. 222; A. I. R. 1927 Mad. 7138 851 





Aor, 1908, s. 53 . ` 


— —— 8. 189, See Mapras Estates Lann Acr, 1908, 
s 112. 85$ 


Madras Local Boards Act (XIV of 1920), s. 
` 23,cl. 2—Rules for conduct of elections—Election. 
io Union Board membership—'Temporary absence,’ 
meaning of—President absent at place of receiving 
nomination papers—Vice-President, whether can act 


—Irregularity—High Courts—Revision in election . 


cases—Interference. . : 

Tn election cases in éases-of gross miscarriage of 
justice in a subordinate Court, the High Court, as 
the Court of supervision, would have the requisite 
power to interfere. Though the statutory tribunal ta 
give the final decision with regard to the election 
may. be the Local Court, still, if the High Court. 


should find on revision, that by reason of any mis- . 
- direction of itself or. misconstruction of any import- 


ant provision of law or rule, the decision of the 
lower Court has been a decision on a basis different 


to that contemplated by the statutory provisions, 6 


then the High Court would, apart altogether from any 
question of jurisdiction or materia} illegality affecting 
it, have the power to revise the order. 

Though the electoral rules under the Madras Local 
Boards Act speak of the President,.as the proper 


authority for accepting and. afterwards serutinising - 


nomindtion papers, still, during the temporary 
absence of the President of the Taluk Board thé 
President's function devolves on the , Vice-President 
under. the provisions of s. 23, cl. (2) of the Act. ' : 
` The expression “temporary abseng” indicates non= 


presence at a particular place and at a particular - i 


point or period of time. The word ‘temporary’ is 
sufficient also in itself toindicate that the absence 
has reference only toa period ôf tige. If a particu- 
lar place and time, therefore, has been fixed for the 
purpose of receiving vor registering of nominations 
and the President of the Taluk Board, being still 
the President, is not at that place at thé time, he 
must be regarded as temporarily aksent, and there is 
no reason why. if then and there the Vice-President 


‘should be present, the President's function should nob * — 


devolve on» him as provided in cl. (2) of s. 23. 


The provisions with regard to the President and not | 


the Vice-President being the authority for the said pur- 
pose cannot in any case be regarded as mandatory 
and anyeinfringemept of the provision can only be an 
irregularity, which would be available for setting 


agade. the election only if and when it should be - 


made out that such an irregularity affected the zesult 
of the electif$n. 4 © ^ 

The direction to do sêmething subsequently to the 
passing of an order cannot be regarded as a conditien * 
precedent tq the validity of the order. M Cfrsrrasawg; 
KoNag v. KORUSALSANGAMA © NavakAm, A. I, R. 1927 
Mad. 935 - 821 


‘eo 


"c 


ss, 120, 126. See Manras Repares LAND | 
434 . 


. $06 
“e o. 


Malabar Compensation for Tenant's Improve- 
nfents Act (1 of 1900), s. 3 (3)—Tenant of shop, 
whether entitled to benéfit of Act. 


INDIAN CASHES, 


The Malabar Qompensation for Tenant's Improve- 


ments Act applies to agricultural holtings and also 
to what are known as kudiviryppu dr vacant sites avail- 
able for buildings but does not apply to sites which 
are already mainly occupied by houses or shops? 
. Improvements as defined in 8.4 of the Act do net 
include the improvement of urban dwellings and it 
is entirely foreign tothe intention of the Act to hold 
that because a house orashop is leased, the tenant 
. isa lessee ofa ladd within the meaning of the Act. M 
EREOHAMVEŞTTIL PARKUM v. CuaNGANATHA, PARKUM, 26 
TL. W. 84; 53 M. L. J. 224; A. I.R. 1927 Mad. 776; 39 
M. L. T. 254; 50 M. 813 677 


Master and servant—Servant held out as having 
authority to receive payments—Production of 
. forged bill by servant—Payment on bill—Master's 
liability. 
. The plaintiff and defendant had dealings together 
. and the defendant was in the habit of paying the 
‘plaintiff's servants. One of the plaintiff's servants 
"presented a forged bill on which the defendant paid: 
.. Held, that a man who does a thing through an agent 
‘does it himself in the eyes of the law and, there- 
fore, the presentation of the forged bill was just 
as much the acis of the principal as the genuine bill 
and the defendant was entitled to be given credit 
‘to the payment.made. A Partap Narain v. JUTE 
Minus, 25 A. L. J. 724; A. I. R. 1927 All. 653 382 


‘Maxims - Actio personalis moritur cum persona. . 


See HINDU Law 3 809 

No one can take advantage of his own wrong. 

See MORTGAGE 370 

Merger—Intention—Loss of superior rights—Revival 

of subordinate rights—Relief for proprietary posses- 

sion—Plea by *thekadar of subordinate vights— 
Res judicata. 


& 


In determining the question of merger the essential' 


element to be taken into consideration is one of 
‘intention and the general rule of equity is tpat if it 
is tothe benefit of the person in whom both the 
superior and the inferior rights come to vest to keep 
the two rights separate and the inferior right alive, 
it willbe presumed that he intended, to act in a 
manner consistefet with his benefit. 

Where the superior rights come to an end, the 
inferior rights are revived. : 

The doctrine of mgrfer cannot be applied where 
‘the inferior righss are expressly reserved and kept 
‘alive. O HaswaxT Ram v. Raw HARAKH, 1 Luck. Cas. 
277; A. I. R. 1927 Oudh 341 802 


Mesné profits—Limitation. See O.P. C., 1888,s. 
* 230 ] 311 
; principles as to assessment of.e . 
À purchaser in execution of a decree on a mort- 
gage made by a cultivating tenant is entitled to 
mesne profits against the tenant who-keeps him out 
of possession ori the basis ofthe produce which the 
purchaser might have grown on the land and what 
the tenant woull have got if he had cultiyated the 
Jands himself, and not merely on a rental basis. 
Mesne piofits aro in the nature of damages aad 
must be moulded according to the circumstances of 
each case by the Court in its discretiow® 
The indolence of the defendant or his reluctance 
* tg cultivate the land himself ought not to-be a ground 
fordeprieióe the plaintiff of his just dües. 
Jocenpra Natu Mairi v. RAM Gorau Das, 45 O. Le 
462; A. I. R. 1927 Cal. 616 


J. 
639 


C e dispossession. 
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Mesne profits—concld 





. 
- Transfer, validity of, See TRANSFER OF PRO- 
PERTY Act, 1882, s. 6 ° 678 
Minor—Appeal without next frien@, validity of~ 
Power of Court to appoint guardian. See O. P. O., 
1908, O. X 1H, r. 11 767 


Arbitration—Guardian wit adverse interest 
—Decree based on award, whether binding on minor, 
Wherea minor is representeg in arbitration pro- 

ceedings and in the subsequent þroceedings to file the 

award in Court,.bya guardian whose interests are 
adverse to minor, the proceedings are void so far as 

the minor is concerned and not binding on him. N 

VINAYAK v. BITABAI, A. I. R, 1927. Nag. 312 373 

———— Compromise—Mutuality. See C. P. O., 1908, 
O. XXXII, R. 7 522 

Guardian appointed without consent—Pro- 
ceedings, whether void. See BENGAL TENANOY® Act, 
1885, Sou. III, Arr. 3 124 


Mortgage—Agreement by mortgagee to pay rent due 
to zemindar—Default in payment—Sale of mort- 
gaged property for rent—Purchase by mortgagee— 
Mortgagor's right to redeem, whether lost—No one 
can be allowed to take advantage of his own wrong. 
Where a mortgagee who has undertaken té pay the 

rent due by the mortgagorto the zemindar makes 

default in paying rent and the property is sold in 
execution of a decree for rent- obtained by the 
zemindar and purchased by the mortgagee himself, 
the mortgagor can still claim to redeem the property 
from the mortgagee inasmuch as the mortgagee can- 
not be allowed to take advantage of his own wrong. 

A JAIKARAN SINGH v. Sexo Kumar SINGH, L. R. 8 A. 217 

Rev.; 25 A- L. J. 658 370 

Construction—Provision for “murammak 
shikast rekht"—Mortgagee's right to re-build. 

Where a mortgage-deed provides that the mort- 
gagor shall pay the cost of “murammat shika:t 
rekht" with interest, he is not only, bound to pay 
for the ordinary repairs but also the expenses reasot ~ 
ably’ incurred in re-building the whole or a por- 
tion of the house mortgaged, with interest thereon, 
L Kuaratr Raw v. Dina Natu, 28 P. L. R. 371; 9 Lah. 
L. J. 296 466 
-——— —- Deereet-Dispute as to whether certain items ' 

were included in mortgage—Separate suit, whether 

e maintainable. See C. P. C., 1908, s. 47 e 233 
Interest— Charge. 

Asa general rule the interest due on a mortgage . 
must beconsidered,to bea charge on the property 
and payable upon redemption. L Bapnawa RAM v. 
AKBAR ALI, 9 Lah. L. J. 428 752 

Interest due under whether 
charge on property. 

“In the absence of a contracte to the contrary a 
mortgagee is entitled to treat interest due under ‘a 
mortgage as a charge on the property. L Suro RAM 
v. Ram RAs, 28 P. L. R. 377 . 12 


, invalid—Indemnity clause, whether can be 
enforced——Limitation, commencement of. ¿ 
-A deed of pfre usufructuary mortgage of an 
occupancy holding provided that in case of the mort- 
gagee's dispossession he would be entitled to recover 
possession with damages calculated at* a certain rate. 
In the alternative he was to have the right to recover 
the mortgage-money with interest from the date of 
Ite was further provided that the 
occupancy holding usufructuarily mortgaged and two 
houses we to stand hypothecated to secure the 








mortgage, 
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Mortgage—sontd. 
Principal money and the damages or interest provid- 
ed for: 

Held, (1) that “the last provision being merely a 
subsidiary one depending on dispossession from the 
occupancy, could not be enforced as the main contract 
was Wee bad in kw; 

(2) that ifit werean independent covenant limitation 
would begin to run from the date of the mortgage 
and mot from dispossefsion and a suit brought more 
than 12 years from the execution of the deed would 
be barred A Bmnvs: Rat v. GaNEsH Rar, A. I. R. 1937 
All. 499; 39 M. L. T. 349; 25 A. L. J. 793 160 


Lease by mortgagor.after preliminary de- 
cree—Lessee, whether necessary party. See C. P. C., 
1908, O. I, n. 10 . 306 


——«t— Mortgagee of undivided share paying up prior 
mortgage—Right of subrogation—Contribution and 
subrogation. 

Section 74 of the Transfer of Property Act gives 
a puisne mortgagee who is obliged to redeem a prior 
mortgage in order to protect himself, the right to be 
subrogated to the position of the prior mortgagee. 

Contribution and subrogation are separate and 
collateral” remedies and the mortgagee of an un- 
divided share held in common who redeems the whole 
property is entitled to enforce the prior mortgage. 
against the whole property. A suit for contribution is 
not his only remedy. Pat Knasa MOHAMMAD TABARAK 
Aut Kuan v, Rat Danie NARAIN SINGH BAHADUR, A. I.. 
R. 1927 Pat. 379 i 703 


~— — Period of possession of mortgagee, whether 
~ can be tacked to’ pewiod of possessionof mortgagor. 

A mortgagor is entitled to tack on to his period of 
possession the period of possession of a mortgagee 
where the mortgage purports to include the property 
over which rights of possession are exercised. C 
DgsENDRA LAL Kuan v. SECRETARY OF STATE FOR INDIA,- 
O. W. N. 47% A. I. R. 1927 Cal. 403; 46 C.L.J. 

22 13 

Preliminary decree—Appeal against pre- 
liminary decree after passing of final decree, 
whether competent, 

Where an appeal is preferred against a preliminary 
decree gfter the final deeree is passed, the latter 
decree cannot be held to be contingent or dependent, 
onthe resulteof the Appeal againgt the preliminary 
decree and the appeal against the preliminary dedtee 
in such a case is infructuous. It is immaterial whe- 
ther the preliminary decree and the final decree were 
passed by the same Court or by different Courts. C 
Gopat CHANDRA SAHA v. ABDUR RAHIM Brswas, 3l C. 
W. N. 550; 54 O. 328; A. I. R. 1927 Cal. 492 538 


Prior and s@bsequent mortgages—Decree fot 
sale under subsequent mortgage—Redemption 
decree of prior mottgage—Sale of portion of pro- 
perty under sale decree—Deposit, of entire redemp- 
tion money by mortgagor—Refund of propor&onate 
share by purchaser. ort 
‘A person created two different mortgages over his 

property in favour of two persons. The second 
mortgagee brought a suit for sale under his mort- 
.gage aiid obtained a preliminary decree which was’ 
subsequefitly made final. Whjle the decree was yet 
under execution, the mortgagor brought a sull for 
redemption of the prior mortgage and obtained a 
preliminary decree directing him*to deposit the 
mortgage-money by a certain date. Before this date 
& portion of the property was sold in execution of 


GENERAL INDEX, . 


'"Mortfage—conid. . ETTA : 


the sale decree. The mortgagor made the deposit on 
the due date. Before niaking the deposit the mort- 
gagor had appliéd that asa portion ofthe property 
had been sold, a proportipnate reduction in tke re- 
demptign money should be made, is application 
was not pressed and came to “nothing, and the pur- 
chaser got possession of the share purchased. The 
mortgagor got possession of tle remaining property 
only under his final decree and sued the purchaser 
for refund of proportionate redemption money : 

Held, (1) that the fact that the mortgafor did not 
press his application did not estop him fom main- 
taining the suit ; c 

(2) that the passing of the final decree was no 


occasion for the hearing of the contention that :a ə 


case for contribution had arisen ; : 
(3) that under s.95 of the Transfer of Property’ 

Act, the mortgagor was entitled to succeed. A 

MOHAMMAD FARIDUDDIN v. Nann Ram, A. I. R. 1927 All. 


626 84 
— —— Redemption—Proof of prima facie title. 
See C. P. O., 1908, s. 110 215 


— — — Redemption—Sale by mortgagor in favour 
. of mortgagee—Deed of sale unregistered—Posses- 
sion for more than 12 years aftem sale—Right to 
redeem, whether lost. 

An unregistered deed of sale cannot be used) as 
evidence ofthe sale butit can be used to show the 
nature of possession. z 

Where, therefore, a mortgagor executed a deed of 
sale in favour of the mortgagee which was inoperative 
by reason of want of registration, and the mortgagee 
remained in possession for more than 12 years since 
the sale, the deed can be relied on for the purpose of 
showing that the possession of the mortgagee was 
adverse to the mortgagor. O Matra v. IRSHAD HUSAIN, 
40. W. N. 638 662 


- Redemption suit—Claim for surplus profits 
—Decree to be passed —Limitaon Act (IX of 1908), 
Sch. I, Arts. 105, 148—Suit for surplus profits— 

- Limitation—Wrongful —possession— Profits, deter- 
mination of. 

In a suit for redemption, the plaintiff is entitled, as 
also bound by law, to joina claim for mesne profits, 
which the mortgagee made out of the mortgaged 
property after the date on whieh he refused to allow 
redemption. . . s 

The proper decree in such a suit is to allow 
redemption for the amount due to the mortgagee 
minus the amount of profits which the mortgagep may 





be found to have made. Itis wrong to direct the, 


plaintiff to file another suit for the surplus profits. - 
A claim toerecover surplus profits made by a 
mortgagee is part of the redemption suit and ig 
based on the same cause of action. Such a claim 
ought to be tried inthe redemption suit. But where 
for any reason the Judge directs the mortgagor to 


efile a separate suit for the same, this does not alter 


the nature of the claim or the cause of action on 
which it, is based, and limitation is governed by 
Art.@l48 and not Art, 105 of Sch. Ito the Limitation 
Act. " 

The propef course is to compel the person VE 
wrongful possession to give and to prove a éu]] 


account of the profits which he has recovered and te ° 


make evéry prgsumption against him if ht f&ils, It 
is wring to éxpect the plaintiff to prove the profits 
which the defendant might have received and to. 


a 


4 
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grant him nothing beyond what hecdn manage to 
rove. N-Zakr-UL-DIN v. CHUNNILAL, JO Ne L J. 142; 
. I, R. 1927 Nag. 302 “ee . 290 
—— —-—-- gult-—Decree—Ixeeuting Court, jurisdiction 
of. See O. P. 0, 1908, s. 21 e 245 
suit—Interest, rate of. See CONTRACT Act, 

. 1872, s. 74 z 437 


Mortgagor and mortgagee—Stipulation | that 
mortgage-money should be deposited in Court by 
mortgagee so mortgagor's credit on certain contingency 

.—Contingency not happening—Money,deposited in 
Court—Attachment by other judgment-creditors of 
mortgagor—Suit for recovery of mortgage-money, 
maintainability of, ` 
N obtained a decree for Rs. 11,400 against M and, 

in execution caused certain properties belonging to 

the latter to be sold. M instituted proceedings for 
getting asidethe sale and it was anticipated that the 
proceedings would terminate successfully. M borrow- 

ed Rs, 11,400 on the security of a mortgage from R 

to pay off N incase the sale in his favour was cet 

aside, It was stipulated in the mortgage that, should 
the sale in favour of N be not set aside, then it, would. 
be contrary to the duty of the mortgagee R to pay 
that money into Court and he would be entitled only 
to interest upon That sum up toa certain date. The 
sale jn favour of N was not set aside but E paid the 
money into Court which was attached in execution 
of decrees obtained by other parties against M. Ina 
suit brought by R against M for the recovery of the 
amount covered by the mortgage : : 

Held, ihat R was not entitled tothe recovery of 

the sum of Es. 11,400. Pat RAMKRIPAL Das v. 

Ragenpra SINGH, A. I. R. 1927 Pat. 388 884 


MotorVehicles Rules, r. 60. See Cn. P. O., 1898, 
8. 435 837 


Muhammadan Law—Acknowledgment—What 
constitutes — acknowledgment—Intention ta confer 
legitimacy, nécessigy of—Burden of proef—Pre- 

, sumptions— Union commencing in concubinage, effect 

- of ~Admission of marriage, whether conclusive 
evidence. 

The Muhammadan Law does not recégnize legitima- 
tion or the adoption of a son as under Hindu Law. 
It only permits of proof of legitimacy by indirect 
evidence where direct evidence of marriage is want- 





ng. 

The onus of Proof is in the first instance upon the 
person setting up an acknowledgment to prove that 
the expression "son" was used as meaning a legiti- 
mate son and that it was used, not casually, buteyith 
the intention of conferring legitimacy. It is only 
when that burden is discharged that the two-fold 

resumption, viz, that the acknowledgee was the 
egitimate son of the acknowledgor and that the 
mother of the acknowleggee was the wedded wife of 
the acknowledgor, arises, and then it is for the other 
side to rebut such presumption. 

Continued  eohabitation 
followed by birth after such cohabitation and treat- 
ment tantamount to acknowledgement raisea pama 
fagie presumption of legitimacy. 

- But no such presumption arises whefe the mother 
of tae acknewledgees admittedly started life with the 
gather as his concubine. . 

The ffüdet of an acknowledgment of phternity. 
validly madeas establishing marriage *betweef the 
parents of the acknowledgee. may be a matter of, 


* 


INDIAN CASES, 


as husband gnd wife ° 


risen 


: Muhammadan Law—contd, 


. 
substantive Muhammadan Law, but the effect of “an 
admission of marriage as proof of sueh marriage is a 
question merely of adjective law governed by 
the Evidence Act. Jts probative valve depends 
onthe surrounding circumstances and a Court may 
find that marriage has not been proved notwith- 
standing indubitable proof of a clear admissfon of 
marriage. S HAKINA v. JIANDI, A. I. R. 1927 Sind. 2 
.. 8 

—— —— DOWer—Widow's lien for dower, nature of— 

Dispossession by heir of deceased—Widow, whether 

entitled to recover possession—Specific Relief Act 

(I of 1877), s. 9--Suit on mere  possessory title, 

whether maintainable, . 

The lien of a Muhammadan widow over property, 


„on account of a dower-debt, only operates so long as 


she remains in possession of the property. On 
being deprived of possession, she hasa right, inde- 
pendently of her Hien, to recover possession within 
six months under the Specific Relief Act. The lien 
gives her no title, or right to recover possession, but 
only a right to retain possession. 

Per Ashworth, J.—Apart from s. 9of the Specific 
Relief Act a Muhammadan widow who has been dispos- 
sessed by an heir of the deceased of property ower which 
she has alien for dower capnot maintain a suit for 
recovery of possession on her title arising from mere 
prior possession. A MASHAL SINGH v. AHMAD HUSAIN, 
A.I. R. 1927 All. 534; 25 A. L. J. 806 363 


Marriage, with idolatress, validity of— 

Offspring, whether legitimate. : 

Under the Muhammadan Law a Muhammadan 
male may contract a valid marziage with a Muham- 
madan woman or witha Kitabia,i.e.,a Christian or 
a Jewess but not with an idolatress or a fire 
worshipper, but if he does marry an idolatress or a 
fire worshipper the marriage is not void (batil) but 
merely invalid (fasid). 

Even though a woman was origigally a Hindu, 
still in the absence of proof that she had already 
been married before her marriage with the Muham 
madan, or that, if married, her husband was living at 
that time, her marriage with the Muhammadan will 
not be void but merely invalid and the offspring of 
such marriage Will not be illegitimate but legitimate. 

An acknowledgment by the father conífrs the 
ftatus of legitimagy on the offspring gven though 
there is no definite proof of a, valid marriage. Pat 
IHSAN HASSANKHAN v, Panna LAL 430 


Marz-ul-mout—Test. 

That illness alone which in the ordieary course is 
fatal and from which the person suffering eventually 
dies and which is accompanied by an actual appre- 
hension of death in the sufferer's mind or by circum- 
stances likely to create in him" an apprehension of 
death comes within the definition of a marz-ul-mout 
in Muhammadan Law, the essential condjtion being 
the, sebprebeneion ‘or fear of death in the sufferer's ` 
mind. ` 

When a person has suffered from an illness which 
is ordinarily mértal for a long time, so tht it has 
become, as it were, a part of his constitution and 
thus ceased to cause apprehension of death, the 
illness is not a marz ul-mout. » E ' 

The time which may*be considered long enough to 
negative the existence ofthe apprebension is a year 
or more but aleng continued illness may become 
marz-ul-mout, when it begins to inerease.in severity 
and the increase ends with death, for the aggrava- 


Vol. 104) 
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i ~ . 
tion isto be taken asa new illness likely to create 
fear of death in the*éufferer’s mind. , : 

Inability to atterfl to one's daily avecations or to 
stand upto say one’s prayers may he regarded asa 
dest of marz-ul-mout, for such inability infa person 
suffering from a mprial disease may ordinarily be 
taken as*sufficient to create an apprehension of death. 
N Uunao v. KARIM, 23 N. L.R. 102; A. I R. 1927 
Nag. 32! *. 30 





Minor—Sale of minor's property by mother, 
invalidity of—BMinor, whether bound to refund 
consideration received—Doctrine of fazuli sales— 
Contract Act (IX of 1872), ss. 11, 64. 65. 

Where-property belonging toa minor is alienated 


“by a person whois disqualified from acting on behalf , 


of the -minor under the law applicable to the minor, 
such a8 the mother of a Muhammadan, it re- 
meins wholly unaffected by the alienation or by 
the contract entered into by such unauthorised person 
and the minor owner can ignore it as an absolute 
nullity, and, consequently, no liability to refund con- 
sideration can or ought to attach to, or be imposed 
upon,the minor, as a condition precedent to his 
recovering ,back his property from a person who is 
in possession without title. - A 
A transaction by a fazuli is incapable of ratifice- 
tion by the owner on attaining majority. N GULAM 
JAFAR v, RAMDHAN, A.I. R. 1927 Nag, 290 209 


Shiahs—Settlement in' favour of unborn 
. persons, validity of. 3 E 
è Asettlement creating a vested remainder in favour 
of an unborn person is pot valid under Shiah Law. 

A settlement through a trustee is nothing more 
than a gift to the beneficiary through another person 
and must conform to all the rules relating to a gift. 
R Ha«urM MisHKEE v. AGA ABDUL HOOSAIN BINDANEE, 5 
R, 252; A: I. R. 1927 Rang. 212 189 


— —— Wakf—Test — of validity—Substantial 
dedication to charity — Mussalman Wakf Validating 
Act (VI of 1918), not retrospective. : 

The Mussalman Wakf Validating Act is not 
retrospective and does not apply to wakfs created 
before the passing of the Act. . 

With wegard to wakfs created before the passing of 
the Act, the test of validity is whether there wasa 
substantial deflication of the propefties included in 
the wakf to charitable purposes or whether they have 
been put into wakf by the settlor with the real 
object of effecting some non-charitable purpose, such 
as, for instance, that of making a family settlement 
of property which ‚would otherwise be invalid as 
opposed to the Muhammadan Law of Succession. 

Where a settlor is gutting all his property into 
wakf he must be at liberty to make ‘some provision 
for the maintenance $f himself and of those who 
were dependent on him forthe term of their ljves, 
and such provisions would bein no way inconsistent 
with a substantial dedication to charity. On the 
other hand, ifit should appear that the bulk of the 
income was settled on the line of his own descend- 
ants, and neéd only goto charity on failure of such 
line, an event which might Le indefinitely postpon- 
ed, then the fair'inference might be that his object 
was to make a settlement on his family which wotld 
not otherwise have been possible, dnd that property 
settled on such terms could not properly be said to 
bé substantially dedicated to charity 


, Ja considering this question-regard must be had 


P 


to tho provisions themselves, rather than to the. 
language in which they are expressed, because even. 
where the intentión was not to make a substantial 
dedication to charity, the «object of the drafteman 
would beto make it appear as far as possible that 
it was 80. . . zt m 

. Under the terms of a wakf deed, out of an annual. 
expenditure of Rs. 1,558, Rs. 148 was to be applied, 
„for purely charitable purposes, Rs. 1,100 for ihe 
support’ of the settlor and his family and Rs. 312 
for the support of the defendants. As” the lifé 
annuities provided in the deed fell in, they were to 
be divided by the mutawalli proportionately among' 
the surviving annuitants or given to some of them, 
While the office of mutawalli was held by descend- 
ants or agnates of the settlor they were to have an 


- annuity of Rs. 500 in addition to a salary of Re, 240: 
Held, that the properties could not be considered ' 


to have been substantially dedicated to charity and. 
the wakf was invalid. P C Barra MALU. Ata UILAH 
Kuan, A. I. R. 1927 P. C. 191; 53 M. L. J. 166: 40. 
W. N.705; (1927) M. W. N. 581; 46 O L. J. 388; 29 
Bom. L R 1289; 31 C. W. N, 1092; 8 P. L, T. 699: 26 
L. W. 710 P. O. ` 518 


Mussalman Wakf Validating Act (VI of 1913), 
whether retrospective. See Mcuamafban Law 518. 


Northern india Canal and Drainage Act (Vell 
of 1873), 8. 15. 
ARTS. 2, 36- 


Nulsance—Injunction. See O.P. O., 1£08, O. XXXIE 


.. Oaths Act (X of 1873), ss. 8, 9, 10— Special oath, 


incidents of —Statement before family deity— Invoca- 

tion, whether necessary— Ordinary *ath, whetlter to 

be administered in addition. 

Upon a sound constru tion of ss. 8, 9 and 10 of 
the Oaths Act, neither an invocation nor an oath or 
affirmation inthe technical sense of these words is 
in any way ah essential part of tHe so-called oath or 
solemn affirmation referred to in s. 8 of the Act. 

'The "oath or solemn afürmation" referred to in 
s. 8 and the following sections is something quite dis- 
tinct from the oaths and affirmations feferred to in 
8.5. According tos. 8 it may be “in any form com- 

*níon amongst or held binding by persons ofthe race 
or persuasion to which [the deponent] belongs and 
not repugnant to justice or decency.” "What is to say, 
it may. be as infinite alike.in form and content as 
racial custom or the dictates of any religious persua- 
sion may, within the prescribed limits, sanctich or 
reque®. Butfrom its very nature and essence it can 
never be in any part of it dependent upon the 
direction or dicfation of the High Court or of any 
other extra ‘racial or'secular administrative authority. 
It would or might at once lose its essential distinc-, 
tive sanction ifany such outsfde interference were 
permitted to have effect f i > 
e There is no suggestion either in ss. &, 9 or 10 that 
when the Separate “oath or solemn affirmation™ is 
permitted*the ordinary oath or affirmation, as pre- 
scrib&i, or any part of it, is to be administered 
as well. The “gath or solemn affirmation” when pef- 
mitted is a complete substityte for the other, 

The use of the alternative expression “cath” afid 
“solemn affirmation” as a, description of the gpecial | 
rMual envisaged in s. 8, is intended to indicate that 
the ritual is to be at least as solemn for the deponent 
and attended by the same consequences to him as is 


Ed 
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- See LIMITATION Act, 1908,.Scn, " 


m 
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an ordinary. oath, or affirmation for and'to an ‘ordinary 


e Witness. Thé words were selected ‘primarily to 


put it beyond the.possibility. of doubt that the 
temporal congequences o€ corrupt falsehood would 
follow as inevitably for the one elass of witness as 


: for the other; they'are descriptive of the nature 


and result of the. rigual; they are in no- way 'con- 


- eerned with its form. 


i Where the plaintiff in a partition suit agreed to 
give up ont: of his lists such items of property as, 
efendawt denied before their family, deity, and the 


defendant accepted this, and made a total denial of 
` some of the lists before the family deity in the 


presence of the Commissioner appointed by the 


ourt : 4 . 
Held, (1) that the plaintiff was bound as the pro- - 


. ceedings before the Commissioner amounted to a 


literal ds well as substantial compliance’ with the < cognizable by a Civil Court. 


terms of the agreement ; ; 
~ (2) that the faotthat there 
the deity on the occasion was 

(3) that the proceedings were 
Oaths Act 
Luck. Cas. 167; A. I. R. 1927. P. C. 165; 53 MLL. J. 


was no -invocation of 
immaterial; 
covered by s. 8 of the 


^ 1; (1827) M. W. N. 534; 46 O. L. J. 13; 29 Bom. L. R- 


. Occupancy holdIng—Mortgage—Mortgagee 


1154; 31 C. W SN. 1053; 2 Lack. 316; 26 L. W.619 P. C. 
s LI 386 
S. 11—-Statement of referee not amounting 
to 'evidence —S. 11, whether applicable. - i 


Where the parties to a suit agree to abide by the 
statement on oath of a referee, it-is necessary for the 
application -of s. 11 of the Oaths Act that the state: 





ment given by the referee should amount to ‘evidence’ ” 


of the fact in centroversy between the parties. A 
RatiramM v. Harpewa, A 1. R 1927 All. 676 348 


ettin 
possession—Dispossession by trespasser Bight to 
eject trespasser—Possessory title goog against all 
but true owner—Suit on possessory title and ‘suit 
under s. 9 of the Specific Relief Act, difference 
between. 7 


Possessory title is good against éverybody except 
the true owner and, inthe case ofa wrongful ouster, 
a plaintiff is entitled to succeed upon the strength 
of previous possession, if the defendant fails to prove 
a better title, `° 


Therefore, ina suit for possession ifthe plaintiff 
proves that he was in peaceful possession at the time 
of d'possession by the defendant, the defendant can 
only resist the claim for possession on proving title 
in himself. If* he fails to prove title, the plaintiff is 
entitled to a decree on the basis of his possessory 
title notwithstanding the fact that the plaintiff did 
not frame his suit as a suit under s. 9 of the 
Specific Relief Act, 4nd did not sue the defendant 
within a period of sixmonthsírom the date of his 

e 


i digpossession, 


. 


. 

The distinction between suits under Se 9 of the 
Specific Relief Act and those based on possesso title 
ig that title is no defence ina suit of the former 
kind while it affords a conclusive defenfe in other suits. 


"if a plaintiff ih a suit for “possession claims a 
decree» oy the basis of title and furthes claims a 
decree for damages, the suit does net come within 
the purview of s. 9 ofthe Specific Relief Act, and 
if the plaintiff fails-to prove his title, either pos- 
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PCInpar Prasan v. Jacmouan Das, l: 


e be voluntary as opposed 


* ÜUOHHAB JENA v. UPENDRA Nang 6 Pat. 350 


[1927 


Occupancy holding—concld. 


sessory or.asa rightful owner, he, cannot be granted 
a decree for possession even thqngh the suit may 
have been brought within six months of the date of 
dispossessipn. ge i : : 
If the mortgagee of an occupancy holding succeeds* 
in getting possession he is entitled to have hig posses- 
sion protected as against everybody except the true. 
owner. A Gawzsu v. Dasso, A, I. R. 1927 All. 669; 25 
A. L. J. 857 ` ct 7 428 


Orlssa Tenancy Act (ll of 1913), ss. 11,13, 193 
—Non-transferable holding, transfer of—Sutt for 
- recovery of possession—J urisdiction of Civil Court 
SOLAMEN of documents—Ostensible lease, when 
sale. -+ - 


A suit by alandlord for possession against the 
transferee: of a non-transferable tenure is not govern- 
ed by s. 193, Orissa Tenancy Act and is, therefore, 


Where a permanent tenure-holder purports to lease 


.in perpetuity his tenure in consideration of a 


nominal rent which in fact represents a proportion- 
ate, amount ofthe rent which he himself pays in 
respect of the tenure, the alienation must be con- 
sidered to be a sale. Pat SECRETARY or STATE FOR 
TNDIA v. NarABAR Maneray, 6 Pat, -358; A. I R. 1927 
Pat. 284  - E 435 


—— —— $$. 16, 31,150 (e)— Private sale defined — 
Occupancy holding, transfer of, without landlord’s 
"eonsent—Landlord's right to eject transferee— 

- Purchase of fractional rights of landlord by 

. transferee, effect of —Fractienal landlord's right to 
eject transferee. . 


Under the Orissa Tenancy Act, a private sale of 
an occupancy holding situated outside a permanent- 


ly settled estate is not binding on the landlord unless | 


thelandlord has consented or is deemed under the 
Act to have consented to the sale. 5 

A subsequent purchase of a portion of landlord's 
share by a vendee of occupancy holding by private 
sale without landlord's consent does not make him 
immune from ejectment. i 


A Bale in execution of a mortgage-decreeeeven if it 
to an involuntary sale isa 
ublic or Court Sale and not a private sale within 
the meaning of s. 31 (1), (2), @) of the Orissa Tenancy 
Act. 
A purchaser of'a non-transferable holding without 
the consent of co-sharer landlords is not a tenant of 


-the latter and any of them is entitled to eject him 


Pat 
461 


5.193, See Orissa Trxancy Aor, 1913, es. 
11, 13 T 435- 


Oudh Land Revenue Act (XVII of 1876), ss. 16; 
17 —Record of rent-roll in jamabandi—Adjustment 
of rent—Presumption of accuracy. 


from the holding to the extent of his own share. 


“The record of the rent-roll contained jn>the jama- ` 


bandi prepared during Settlement must be presumed 
to be the record of the adjustmént of rent founded 
upgn an agreement *between the landlord and the 
tenant in respeat of the rent of the holding. and 
under s. 17 of fhe Oudh Land Revenue Act every 
entry in such’ jamabandi duly made and attested 
must, until the contrary is proved, be presumed to be 


a correct record of the fact entered. O Jane BAHADUR 


Vol 103) 


*Oudh Land Revenue Act—cpneld. 


“SINGH v. SATNARAING Brnem, 40. W. N. 681; A. 
1927 Oudh 325 - * 


Dudh Rent Act (XXII of 1886), s. 108-eCo-sharer 

- Suit for profits. : : 
Though a co-shsrer may be liable for interest for 
the period during which he has accepted the office of 
lambardar, he is not liable under any rule of law to 
"pay interest for the time that he is merely a sharer 
in the village. O VIDYA Dmanv. DHOKHAY LALL, 1 
“Luck. Cas. 157 : 173 
—- s. 108, cl. (2)—Suit for rent—Village 
papers recording plaintiff as  proprietor— Prima 

- facie proof of right to recover rent. . 

Village papers in which the plaintiff's name has 
‘been entered for a number of years as proprietor and 


LR 
762 





that of the defendant as the tenant of the plot in suit, . 


are prima facie though not conelusive evidence of 
the plaintiffs right to recover rent. O Rau SABAD v. 
.RaM Sarup, A.I. R. 1927 Oudh 441 497 


Partles—Administration suit. See. ADMINISTRATION 
SUIT 





22 
Suit under C. P. O., 1908, O. XXI, r. 63— 
Decree-hdider and auction-purchaser whether neces- 

| sary parties. See 9. P. C.21908, O. XXI, re. 61, 63 
: 763 
~ Partition Act (IV of 1893), ss, 2, 3 (2), (4)— 

Principle underlying s. 2—Application of s. 4— 

‘Property incapable of partition —Procedure. 

. "The principle underlying s. 2 of the Partition Act 
sig that a partition ought not to be made if by par- 
tition the intrinsie value of the property sought to be 
partitioned would be destroyed and in such a case 
money compensation should be given. 

Section 4 of the Partition Act has application only 
to those cases in which a share in a “dwelling house 
belonging to an undivided family" has been acquired 
by a stranger to that family, and that stranger claims 
partition of his share. . 

Where ina suit for partition the Court finds that 
the property cannot be conveniently partitioned 
-and is requested to direct a sale and both the parties 
wish to purchase the other party's share, itis im- 
perative on the Court to follow the procedtire enjoined 

: bys. 3(2)eof the Partition Act. A MAHABIR Rar v. 
Mauapzo, A. I. B. 1927 All. 686 367 


e 
Partition proceedings—Decree of Revenue Court, 
effect of—Alienation pending partition proceedings 

"—Lis pendens. * 

The order of a Revenue Court in partition proceed- 
ings operates as a decree of Civil Court and is 
binding on a transfereé pendente lite. A MUNNI LAL 
v. PHULA, 25 A. L. J. US A. I. R. 1927 All. 679. 322 


Partnership. See Buogatsss BUDDHIST Law 568 
.Part performance. See Hrxpu. Law—Jornt FAMILY 
T ? 281 
Patna High Court Rules, Chap VI, r. 5. “See 
> BENGAL Court or Warps Act, 1879, s. 3 


Penal Code (Act XLV of 1860), ss. 40, 441, 447, 
458 —Entering cattle-pound and rescuing cow 
lawfully impounded—Criminal  trespass--Catile 
“Trespass det (I of 1871), s. 24—~‘Offence’, meaning of. 

A cow belonging to the accused which was found 
grazing in a wheat crop was lawfully seized by 
another and impounded in a cattke-pound. The 
accused proceeded to the cattle-pound, opened the 
Jock, entered the pound and drove off -his cow after 
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| Pen al Code—contd, 


717 


inflicting slight injuries on the chaukidar who attempt- 
ed to obstruct him, s 
Held, that the accused was guilty of criminal tres- 
“pass under s. 447 of the Pemal Code inasmuch af he 
entered upon property in the possession of another 
with intent-to commit an act which’ was an offence 
under the Cattle Trespass Act, and to intimidate the 


person in charge of the pound, but that he was not. 


guilty of an offence under s.458-ofthe Code. L 
Emperor v. BHOLA, 8 Lab. 331; 28 Cr. Le J. $65; 28 P, 
L. R. 519; A. I. R, 1927 Lah. 495; 8 A.I. Or. R. 293; 
9 Lah. L. J, 354 - '* 201 


-——— 8. 84—Murder—Insanity, plea of. 

Where ‘all that is proved is that a person who has 
committed a murder is conceited, odd, irascible and 
that his brain is not quite allright, itis insufficient 
to establish that the accused was incapable of know- 
ing that what he was doing was wrong, and the 
provisions of s. 84, Penal Code, are not applicable to 
his case. L ABDUL Rasuip v. EMPEROR, 28 Or. L, J. 
635; A. I. R. 1927 Lah. 467; 8 A. I. Cr. R. 261 59 


8.105—Privaie defence of property, extent 





of. : 
A number of persons went to rescue two buffaloes- 


alleged to have been-stolen and in theepossession of 
the petitioners. They tried not only to secure the 
stolen buffaloes but began to drive the whole hefti 


of the petitioners. A fight ensued and the petitioners . 


were charged and convicted: 

Held, that the petitioners were not guilty of any 
offence as they had a right to protect their herd in the 
exercise of the right of private defence. L KARAN 
ALI v. EMPEROR, 9 Lah. L. J. 260; A. I. R. 1927 Lah, 
355; 28 Or. L.J. 750 8A. I. Cr. R. 412; 28 P. L. R. 

- . 
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— — —8, 124-A—8Sedition—Duty of prosecution to 
prove bad intention—Intention how prov ed—BSéction 
liberally construed —Imputation of motives, effect 
of —Protect»on of State interestse- Punishment. 


The law of sedition as codified in India represents in 
substance the English Law of seditiun. 

Ina charge under s. 124-A of the Penal Code, 
the prosecution must prove to the Hilt tÉac the inten- 
tion of the writer or the speaker, whoever he may be, 

és to bring or attempt to bring into hatred or con- 
tempt or excite or attempt fu” excite disaffection 
towards the Government established by lew in British 
India. The essence of the crime of sedition, therefore 
consists in the intention with which the language is 
used and what is rendered punishable by s. 124-@ of 
the «Penal Code is the intentional attempt, 
successful or otherwise, to rouse as ag&inst Govern- 
*ment the feelings enumerated in the section; a 


mere tendency in an article to promote such feel- 


ings is not sufficient to justify a conviction ; in other 
words, the prosecution must ring home to the 
accused that his intention was as is described in the 
saction itself. 

The intenéion of a writer or a spealfer, however 
has to be gathered from the language used in the 
partic@lar article cv speech which is the subject 
matter of the charge. When a man is chafged in? 
respect of anything that he has written, the meanin 
of what he wrote must be Taken to be his meaning 
and that meaning is what his language woud be 
understood to mgan by the people to whom it is ad- 
dressed? S : 

The offending article must be read as'a& whole ina 


INDIAN 
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fair, fres nnd liberal spirit. One should not pause 
upon an objectionable sentence hege oa strong word 
there but the article as a whole should be dealt with 
in Ê spirit of freedom.. ft should not be viewed with 
an.eye of narrow and fastidious criticism but should 
be viewed in a free, bold, manly and generous spirit 
towards the accused, < 

The expression “attempts to bring into hatred or 
contempt or excites or attempts to excite disaifection" 
must, aga fule of construction, be very narrowly 
eonstrued soas to interfere as little as possible 
with the liberty of the subject ald the freedom 
of speech, 

If a party publishes any matter in a newspaper 
and it contains no more than a calm, dispassionate 
and quiet discussion showing possibly a little feeling 
in the man's mind, that will not be sedition; butin 
the article goes beyond and attributes improper and 
dishonest or corrupt motive and thereby is calculated 
to excite tumult, then it is sedition. 

Whilea very large amount of latitude is and must 
be allowed to writers in the public press, the 
interests of the State must at the same time be not 
lost sight of and writers cannot under the guise 
of criticism of public affairs be allowed to indulge in 
attributing lise, improper or dishonest motives to 
those who carry-on the work of the Government of the 
country, 

The fact that anarticle was written ata time of 
great public excitement and the writer was penning 
his article inan exasperated mood will go towards 
the mitigation of sentence but cannot he held to con- 
stitute an excuse. 

In considering whether an article published ina 
newspaper is seditious or nof, itis not proper to 
allow articles subsequently published in the news- 
paper to be admitted in evidence. A 

Though sedition isa serious offence, many factors 
have got to be taken into consideration in awarding 
punishment. Tha object of the State in, instituting 
prosecution for sedition is not to take vindictive 
action. © SaTYARANJAN BAKSHI v. EMPEROR, 45 O. L. 


J. 033; 28 Cr. L. J. 723; A. I. R. 1927 Cal. 698 771 
s. 447-—Riot case—Enmity between rival 
factions established — Prosecution interested— 


Scrutiny, necessity of—Prosecution falsified by 

medical evideneg-*-Motive, absence of—Conviction. 

In a ease under s. 117, Penal Code where the 
evidence of the prosecution is all interested and 
where a considerable amount of enmity existe between 
thé factions who are concerned in the affair, it is 
necessary to scrutinise the evidence of the exosecu- 
tion very carefully. E c 

When it is found in a particumr case that thee 
fact assigned to any particular accused is falsified 
by the medical evidence and the locality and motive 
for the fight are net established, it cannot be said 
with certainty that such an accused participated in 
the fight. L Masui v. EMPRROR, 28 Cr. L. J. 685; 844. 
T Or. R. 360; 9 Lah. L. J. 369; A. I. R. 1927 Lah, 617 

e 413 


e———- 8. 153-A, scope of—Malicious salire on 
religious teacher—Promotion of eenmity between 
e classes, what oonstitutes—' Classes, meaning of. 

A malicious satire on the personal life of the founder 
of a felizion, which does not attack his religion as such 
or tend to create enmity or hatred between the follow- 
,ers of that religion and others does not come within 

- "the scope of s. 153-A, Penal Code, A 


CASES. 
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A satire on the founder of a religion does not neces- 
sarily imply satire on the followers of that religion. 

Section 153-A, Penal Code, is intended to prevent 
persons fgom making attacks on a particular com- 
munity as it exists at the present time and is nof 
meant to stop polemies against” deceased religious 
leaders however scurrilous and in bad taste such 
attacks might be and the fect that the followers of 
such a leader happen to bè quick to resent an insult 
on their leader makes no manner of difference. 

The word "classes" as used in s. 153-A, Penal 
Code, includes ‘religions denominations’ and should not 
be restricted in its meaning to 'races. L Ras PAUL v. 
Emperor, 28 Or. L.J. 721; 23 Pe L, R. 814; ALR, 
1927 Lah. 590; 8 A. I. Cr. R. 403; 9 Lah. L. J. 379 3 

76 


S, 186—-Officer acting without jurisdiction 
—Obstruction, whether offence—Dona fides of officer, 
effect of. 

Section 186 of the Penal Code does not cover the 
case of a publie servant, who; instead of acting in 
the discharge of his public functions as there con- 
templated, is acting wholly outside his jurisdiction 
or authority. . 

The question whethes a public servant was acting 
in the discharge of his public*functions is a question 
of fact and not a matter of the public servant's 
intentions. His intentions may be perfectly honest, 
but, if in fact and in law the functions in discharge 
of which he is obstructed are not public functions, 
no offence can be committed under s. 186 of the Penal 
Code. B Esrpzeror v. Kaparpuar USUFALLI BOURI, 29 
Bom. L. R. 987; 28 Cr. L. J.°705; A. I. R. 1927 Bom. 
483; 8 A. I. Cr. R. 346; 51 B. 896 593 


——— 88. 186, 225-B— Escape from custody of 
process-server—Offence, nature of —Conviction under 

s. 186, Penal Code, whether can be altered to 

one under s. 225-B—Criminal Peocedure Cade (Act 

V of 1898), s. 189. 

A person who escapes from the custody of a process- 
server after he is arrested, and shuts himselfup in 
8 room and refuses to come out does not commit the 
offence ofqbstructing a public servant in the dig- 
charge of his duties under s 1£6 of the Penal Code 
but is guilty of an offence under s. 225-B ot the Penal 
Code. e e . 

* Where a person committing such an act is tried 
and convicted for an offence under s 186 the 
conviction can *be altered into one under s. 225-B 
when all the material facts are stated in the complaint 
and duly deposed to by witnesses nnd the accused 
would not be prejudiced by the alteration of the find- 
ing. L JaxNA Das v. Evperor, 28 Or. 1. J. 733; 9. Lah, 
L. J.403; 8 A. I. Cr. R. 443; €, I.R 1927 Lah. 708 

I 833 


. 
" s, 193—Perjury -Deposition not read over 
Conviction? legality, of. See Cr. P. O , 1898, s. 195 


107 ^ 


s. 201—“Ojfender,” meaning of—Aceused 
suspected of principal offence—Conviction of 
accessory offence, whether legal—Offence under 
s. 201, ingredients of--Evidence vequireg, "nature of 
— Presumption, e 
Section 201 of, the Penal Code presumably contains 

the principle of the English Law that a principal 
cannot be convicted asan accessory after the fact 
and the word “offender” in the said section refera to 
an offender other than an accused person himself, ~ 
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- A conviction for an accessory offence under s. 201 
of the Penal Code is not illegal merely because it 
is suspected, but not proved or admitted, that the 
accused committed gr was one of the several per: 
sons who committed the principal -offence. . 

In the -case of a charge undert.201, Pegal Code, 
Jt is not necessary for the Crown to prove that the 
accused ,intended 40 screen a specified offender. 
Where the Crown ‘has satisfactorily proved (a) that 


“an offence has been congnitted for which some per- 


f 1927 Lah. 541; 8.A. I. Cr. R. 251 : ms 


‘A. L R.1927 Lah.5(0 e 


son is criminally respchsible and (b) that the 
accused caused the disappearance of the evidence of 
the commission of the offence or gave false informa- 


. tion concerning it, a presumption arises in favour of 


the ‘Crown that the accused did the act with the 
requisite intent. That presumption. may, however, 
be rebutted by circumstances or by direct evidence, 
Where it is so rebutted, the accused person is entitled 
to-be actuitted except where he. is charged with 
giving false information, in which case, he may be 
convicted under s..203 of the Penal Code. S TAJAN © 
emperor, 28 Cr. L. J. 674; 8 A. I. Or. R. 353; A. I.R. 
1927 Sind 241 ` "^ 402 


- — SS. 201, 302— Accused seen last with 
.deceased—Pointing out dead body— Motive to kill 
present—Qffence, whether inferrable. ` 

,. Where all that is established against the accused 

is that- he had a motiwe to get rid of the deceased, 

that he is one of the two persons with whom the 
deceased was last seen and that he had pointed out 
the spot where the dead body ofthe deceased was 
ultimately found, it cannot be said, that the offence 
gi murder has been brought homs to the accused 

beyond suspicion. Under the circumstances only a 

conviction under s. 201,*Penal Code, is maintainable, 

L Besant Arnen v Empuror, 28 Or. L. J. 611; A. ER 
7. 


i 8, 211—False complaint—Order for pro- 
^ secution based on Police report alone, legality of— 
-"Duty of Magistgate to give opportunity to com- 
- plainant to prove his case. : 


` A Magistrate does not exercise a proper disoretion 
in ordering. a complainant to be prosecuted under 
8.211 of the Penal Code merely on the receipt of a 
Police report that the complaint is falsee The com- 
plainant ghould be given a reasonable time and full 





opportunity to` prove his case before sanction is given 


for his proseceut&n. Pat'TeNuu Dnafuk.v. EMPEROR, 
28: Cr. L, J: 639; 8 P. L. T 662; 8 A. I. Cr. R. 259 63 


———— 88. 215, 411- Theft-—Actual thief, whether. 


- can be convicted under s. 215. i on 

. The actual thief himself . cannot be convicted of an 
offence under s.215 of the Penal Code. L GODHA v. 
‘Emperor, 8 Lah. 263; 28 P. L. R. 433; 28 Cr. L. J. 670; 
206 


——— 88. 215, 487» See Cn. P. O., 1898, 5.236 


i : . d Pn 583 
e 8. 225B. See Penan Cone, 1860, s. 186 863 


~mi $8. 299, 300, 304 —Gulpable homicide not 
amounting to murder: and. murdery^ distinction 
~- between — Punishment, — ..— < = 
- Per Percival, J. C.--1t-the ‘act of an- accused falls 
within either of the cls.-1,2 and 3 of,s. 300 of the 
Penal Code but is covered bya any of the fige 
JSxceptions, it is punishable under the first part of 
8.301 and if the act falls within ol. 4 of s.-300 but 
ia. covered -by any of the Exceptions, ifis punighable 
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La 3 3 
under the second part'of 5. 304; S Guizr 4. EMPEROR, 


28 Or. L. J. 761; A, I. R. 1927 Bind 232 841 
=s. 302. See PENAL Cope, 1860, s. 201 97 


———- $. 302— Intention to murder—Inference 
. from nature of injuries-ePresence on absence 9of 
injuries, on vital parts, effect of. ^- 
Ifa man is killed as a resul’ of ‘innumerable blows 
none of which in itself is s{Bcient to cause death 
and if the assailants have de: berately avoided strik- 
ing any vital part, under me circumstances the 
inference may be drawn ilat by avorling dealing ` 
blows upon vital parts of th» body they showed that 
ihey did not ,inkend to-cause death but rath have 
carefully avoided causing death. On the other hand 
if the circumstances show that a prolonged thrashing 
has been deliberately administered with knowledge of 
the assailants that such a thrashing must in the 
ordinary course of nature result in death,the assailants 
are guilty of murder. L BAsANTA v, EMPEROR, 28 Or 
L. J. 763; A.I R. 1927 Lah. 654 ' 843: 


- S. 304—Three injuri — : 
; caailane j eson head— Probable 
. When a man receives three.injuries on 

it is most improbable that he was attacked rid R 

than two.persons. The tradition of this country that 

there would be one accused person for every injury is 

‘unsound. O Moman v. limperor, 1 Luck * Cas. 197: 28 

Or. L. J. 634; 8 A. L Or. R. 314 ag 


B eR iren 326—Separate sentences, ` 
eparate sentences cannot be passed in law. und 

ss. 323and 326, Penal Code, in the case of an assault 
upon a single person. O Devi Samar v. Eupzror, 1 


ae: 199; 28 Or. L. J. 662; A. IR, 1927 Oudh 








: -823 
the Penal Code the accused set up the Ole ote 


bona fide claim of right, the queséion e 
right which the accused allege would Peres at 
ina Court of a Civil Law isa matter which does 
5 arise fi x ae is essential to consider 
eing whether they had establi ir í 
their bona fide claim of right. Snag SUNT qon as = 
e accused, who were found b igh - 
Court in’ a previous suit .4o. A P cie 
sion of two out of six -plots of lagd claimed 
by the complainants as theirs, were charged - bj 
the complainants for having removed paddy from A 
particular plot, of land belonging to them The 
accused, pleaded a bona fide claim of right. The 
Magistrate convicted the accused holding that ‘the 
uides 5 eee to prove that the paddy 

alleged to have been taken aw | from; 
possessed by MET 3 a ay was froma plot 
-. Held, that the burden was on t da © 
Beoution to prove that the partisular plot kd 
was not one of the two plots which” were found 
to’ be in the accused’s possession and ethàt in tht 
absence of ‘sich evidence the accused ‘could not be: 
oonvictgd, Pat BHAN PRASAD CHAUDHURY v. BARHAN» 
P EONAR, 28 Or. L. J. 760; A, I, R, 1927 Pat.e 
- e - ums b ) 


: 7:840 
roto 8.384. See On; Ped, 1898, s. 360 * 
~~ 8. 364,—Accnsed and. deceased - last pd 
pae dne of gutit, Toa» - 


a prosecuta for an offence-under s, 304 ofthe 


974 


9 . 
Penal'Code—oontd. : 
s.: 
Penal Code the only evidence against the accused 
was that he and the deceased left the village together 
and were last seen together and that the one returned 
without the other: 7 . 

Weld, that the accused could not be safely con- 
victed of an'oflence under s. 364, Penal Code, upon 
this evidence inasmuch as it was not ifconsistent 
with any reasonable theory other than thaj$ the 
accused lured him away for the purpose of being 
murdered or being exposed tothe danger of being 
murdered L Auta RAKHA v. IiwPmgog, 23 Cr. L. J. 
758; 9 Lah. Ê. J. 396; A. I. R. 1927 Lah. 658 ` 838 


— 8. ss, 366, 376, 392—Marreage by forcible 
seizure—Gonds in Berar and Betul—Ojfences of 
rape, robbery, how far mitigated. 

The rakshasa form of marriage, viz., the seizure 
ofa maiden by force from her house against her 
consent or that of her parents is prevalent amongst 
Gonds in Betul District as also those in Berar. 

Subsequent consent cannot prevent the acts 
technically constituting wrongful confinement and 
rape when they are commifted and it does not reduce 
their culpability, . . f 

Carrying of a Gond maiden by force and having a 
sexual intercourse with her against her will and 
taking away her bracelet with the intention of de- 
taining her ere, no doubt, sufficient to convict a Gond 
for wrongful coniinement, rape and robbery but the 
sentence should not be so heavy in view of the fact 
that the marriage by seizure is customary among the 
Gonds. N GARAR SINGH v. EMPEROR, 28 Or. L. J. 659; 
A. I. R. 1927 Nag. 279. 195 
$. 366 (a). See Jury TRIAL 411 
s. 376. See PENAL Oone, 1860, s. 366 195 


ss. 376, 511— Attempt, definition of— 
ttempt to commit rape, what constitutes. : 
p pee is an act done in part executionof a 
criminal design, amounting to more than mere pre- 
paration, but falling short of actual consummation, 
and possessing, except for failure to consummate, all 
the elements of the substantive crime. In ether words 
an attempt consists in the intent to commit a crime 
combined with the doing of some act adapted to, but 
falling short of, its actual commission. It may conse- 
quently be gdefined as that whioh ifnot prevented 
would have resulted in the full consummation of the 
act attempted. : k 
Where the accused caught hold of a girl, got on to 
the charpoy witle her, undid the string of her pyjama 
and was seen struggling with her when on the arrival 
of a person he ran away: 

Heid, that he was guilty of an attempt to commit 
rape. L KISHEN SINGH v. EMPEROR, 28 Cr. Le J. 663; 
A. I. R. 1927,Lah. 580; 8 A. L' Or. R. 432; 28 P. L. R. 
575 ^ x e 199, 
S- 378—J oint property ~Theft by co-owner. 

Ifa jointly owned animal is actually in the possession 
-of one co-owner and is taken away by another co- 
owner, this circumstance alone would not be sufficient 
to bring the act of the latter within s. 378, Penal 
Gode. To eonstitute theft the act must be done 
dishonestly as defined in thé Penal Code. L Hasnr 
v. Emperor, 28 Or. L. J. 766; A. I. R. 1927 n 


- $. 379. See PENAL Cope, $860, s. 323 540 
4. §,392¢ See PENAL Cops, 1860, s. 366 195 
s. 412—Articles stolen at dacoity—Ordinary 
aMictes—Possession after two months—Presumption 
zm guilty knowledge Sentence," * . ; 
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There can be no hard and fast rule as to time 
when an accused person should not be called upon 
to explain the possession of ordjnary articles found 
with him after the commission o£ a dacoity at which 
they were stolen. Two and half months after a 
dacoity i, however, not along time, and where two 
such articles as à lota anda shirt are recovered kep 
together, there is a presumption that the accused had 
guilty knowledge. 

In the matter of awardingsentence a receiver of 
articles of petty value’ stolen at a dacoity should not 
be treated in practically the same manner as though 
he were one of the actual dacoits. O Jwara v. EN- 
PEROR, 1 Luck. Cas. 162; 28 Or. L.J. 638; A. I. R. 
1927 Oudh 277; 8 A. I. Or. R. 312 '62 
——— ——— ss. 441,447. See PeNAL Cope, 1860, s. 40 


201 
—— —- 8. 457. See Gr. P. C., 1898, s. 380 553 
—————— S, 458. See PENAL Copp, 1860, s. 10 201 


— —— S, 498— “Détained, 
staying willingly with 
offence. 

The expression "to detain” in s. 498, Penal Code, - 
means to keep back from somebody or to restrain. 
The complainant's wife left him and went willingly 
to live with the accused. The complaisant did not 
take any steps for her recovery for about 15 years: 
Held, that the woman canfot under the circum- 
stances be held to have been 'detained' by the accused 
within the meaning of s.498 of the Penal Code and 
that the accused was not guilty of an offence under 
the section. O ABDUL WAHID Kuan v. ENPEROR, 1 
Luck. Cas. 235; 28 Or. L.J. 703; A. I. R. 1927 Oude 


meaning of-—Woman 
accused —Detention—No 


318; 8 A. I. Cr. R. 415 559 
————— 8. 511. See PENAL Cups, 1860, ss. 376; 511 - 
* 199 


s. 511—Attempt, what constitutes, ' 

Under the Penal Code all that is necessary to con- 
stitute an attempt to commit an offence is some 
external act, something tangible and ostensible of 
which the law can take hold as an act showing pro- 
gress towards the actual commission of the offence. 
It does not matter that the progress was interrupted. 
L RABHAMAT ALI v. EMPEROR, 28 Or, L. J. 680; A. I. R. 
1927 Lah. 634 ; 408 
Penalty. See COMPROMISE DECREE 805 


Pensions Act (XXII! of 1871), ss. $, 11. Ses 
BENGAL STATES PRISONERS REGULATION, 1818 339 


PerJury—Contradictory °statements— Alternative 
charges when, justified. See Om. P. C., 1898, s. 339 
(3) E 101 


Permanent Settlement—Public navigable river, 

The river Kansabati or Cossye from Kankabati 
Ghat to Patra was a larga navigable river at the 
time of the Permanent Settlement and was notin- 
cluded in any permanently settled estate at that time 
C DEBENDRA Lan Kuan v. SECRETARY. OF STATE FOR 
Inoua, 31 O. W?N. 473; A. I. R. 1927 Oal. 403; 46 O. 
L. J. 322 Ü 13 


Police. Act«V Of 1861), s. 29— Escape of offender 
—Absence of inientional violation of duty— 
Police Officer, whether guilty of offence. , 

Before a Police Officer can be convicted of an 
ajfence under s. 29 of the Police Act it must be found 
that he is guiltyeof deliberate and intentional violation 
of duty. O ĄBDUL HAMID v. Empgror, 1 Luck. Caa, ` 
47; AIR, 1927 Qudh, 257; 28 Or. L, J, 064 209 
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Possessory tltle good against all but true owner. e 
See OccuPANOY HOLDING 428 


Practice—A ppellate Court, duly of —Reversal of de- 
cision on facts, when proper. 

16 is the duty qf the Court of Appeal to consider 
the matter before it both as regards law and fact 
de novo, but where there is a fiecision wpon facts 
‘depending on the credibility of witnesses, the Ap- 
peal Coyrt ought fot to interfere with the decision 
arrived at unless it is satisfied that the decision 
which was reached ingthe lower Court was wrong, 
even though it is inciihed to the view that the 
decision arrived at is not the decision at which it 
might itself have arrived at if it was trying the 
case as one of first impression. CG BeRRHAMPUR OIL 
Minus, Lip. v. Firm or S. B. Lanier, A.I. R. 1927 Oal. 
830 700 

Courts, whether may take cognizance of. 
events subsequent to suit. 

Courts'can take coghizance of events which happen 
during the pendeney of litigation, and mould the 
relief to be granted with reference to such events, ao 
as to shorten the litigation. N DauraTv. NAGORAO, 23 
N. L.R. 57; A... R. 1927 Nag 230 720 


Disposal of suit on preliminary — point— 
Duty of Court to record findings on other issues. 
Per Walsh, J.—Even ila suit is dismissed. upon a 
preliminary point, itis of the greatest advantage to 
the parties and to the Appellate Court that all the 
issues should be determined because preliminary 
points are sometimes unsound and if they are over- 
ruled in the Appellate Court, the Appellate Court, 
is then seised of all the material which enables it to 
gispose of the suit if it happens to disagree with the 
rst Oourt. A Ganesa v. Dasso, A. I. B. 1927 All. 
669; 25 A. L. J. 857 428 
Duty of litigant 1o take upall available 





pleas. 

A party is not absolved from the necessity of 
taking up all available grounds for resisting a con- 
tention of the other side merely because at the date 
he has authority o? the High Court which, if followed, 
would relieve him of resisting that contention on 
any but one ground. A AMBIKA NAIK v. Ram Ras 
Tewart, A. I. R. 1927 All: 668; 25 A. L, J. 842 277 


Originating summons—Contested claim— 
Proper procedure. . ° 

The pxecedure by originating summons is not 
applicable to à contentious matigr, such as a 
claim to recover sums from the estate of a deceased* 
person. In such cases the procedure should be by 
way of suit; but, if all the parties agree to the 
matter being decided on originating summons, the 
Oourt may decide it in such proceedings. CO MITOHELL 
v. MENEILL & Co, 31 O. W. N. 630; A. I. R.1927 Cal. 
518 x 120 
-————- Parties-—-Necesæry party, duty of Court to 

implead, E ; 

In a suit for recovery of a debt the defendant 
pers that the plaintiff and his father were mem- 
ers of & joint Hindu family and that the debt 
was discharged by payment to the latter. The lower 
Appellate Court held they were membeas of a joint 
family bit refused to implead the plaintiff's father 
either as a plaintiff or as a défendant and dismissed 
the suit oh the ground that the plaintiff alone was 
not competent to maintain the «suit; 

Held, that .the lower Appellate Cpurt ought fo 
have taken some steps to ascertain „whether the . 
plaintiffs father was willing to be made a plaint- 
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iff, or at any rate should have impleaded him asa 
defendant and proceeded. with the suit, L Banan 
SINGH v. SURAIN SINGH, 9 Lah. L.J.268; A. I. R. 1927 
Lah. 480 * è- - 854 


Questions of facte-Appellate , Court, Posi- 
tion of. . 
It is an accepted principle thdt the opinion of the 

Judge who has examined the witnesses on a question 

of fact is entitled to great weight, and should not 

be lightly disregarded by a Court of Appeal. But 
where the appeal does lie on a question of fact as. 
well as of law, it is the duty of the Appelfate Court 

to consider the questions of fact raised befor it. R 

Ma Lon Ma v. S. R. M. M. R, M. Firm, 5 Bur. L. J. 249; 

A.I. R. 1927 Rang. 200 163 


Rule, issue of, by High Court—Hearing 
before another Bench—Dismissal of application on 
ground of limitation—Application against order 
of Criminal Court—Limitation—Legal adviser,- 

- oversight of. 


The fact that one Bench of a High Court has issued 
a rule ex parte to the opposite party to show cause 
why an application should not be granted, doesnot 
preclude another Bench hearing the rule from dis- 
missing the application on the ground of limitation. 

An application tothe High Court against an order 
ofa Criminal. Court must be made within 60 days . 
of the order. It is a matter of practice no doube; 
but the practice is uniform, and only in special cir- 
cumstances can it be departed from. 

The fact that the application could not be made in 
time owing to oversight on the part of the petitioner's 
legaladviser is no ground from departing from the 
practice. C Kisnen DAYAL OHAUKIDAR v. DARJEELING 
MUNICIPALITY, 54 C. 394; A. I. R. 1927 Cal. 574; 28 Cr, 
L. J. 638; 8 A. I. Or, R. 257 63 


———— Suit for partition and for setting aside 

alienations —Parties. c 

A suit for partition which as such is not barred by 
limitation would not be barred byethe mere conclu- 
sion of an unnecessary prayer for setting. aside 
alienations made by other junior members of a joint 
family, inasmuch as under the Civil Procedure Code, 
the alienees haveéo be impleaded as pgrties where 
the alienations are not admitted. SuBRAYA Caerrr 
v. NAGAPPA Cuert, 53M. L. J. 311; A. I. R.1927 Mad. 
205; 39 M. L. T. 162 150 


—— — Trying Magistrate witness fe defence— 
Trial, whether vitiated —Bad behaviour of accused—~ 
Severe sentence. 


The examination of a Magistrate as a witness 
does ft in any way prevent him from deciding 
the case and the,trial is not in any way vitiated. 
y the fact that the trying Magistrate-is himself: 
examined as a witness for the defence. 
A Court is not justified in introducing into itg 
judgment reasons for giving a severe sentence which 
have no bearing on the gravity of the offence com. 
mitted by the accused, and it should enot be im 
fluenced by the conduct of the accused, such ag 
that hg falely blamed the Court for having ex- 
pressed its opinion and falsely blamed the District, 
Magistrate for helping the proseoution, these being 


“not matters which should be considered bye Cours 


when pronouncing judgment. O Jawap HUSAIN v, 
Emperor, lsLuck. Cas. 159; 28 Or. L. J, 673; 4.9, R, 
492 Oudh 296; 8A. I. Or, R, 321 f 401 


; Ainan, A. I. R. 1927 AIL 501 


« gages. 


423 
. 916 . 
"Pro. entption. See Berar Lann Revenve Cove, e 
Q.Cmap XVII, s. 200 —— | . . 24 
“See Bkecut10N SALE: POR ME 823 
‘Decree conditional! on` payment ~ within 
. certain number of days from decree becoming final — 
“Decree, when becomes final—Depmsit before éx piry 
of time allowed for .appeal, whether-sufficient, | 
"A appealable done b comes final only: when the 
time -allowed for -filing an appeal against that decree 
has expired, without an appeal being preferred, | - 
-A decree for pre-emption was passed conditional 
on payment of purchase-money within 30 days of the 
date on Which the decree. becomes final. An appeal 
was prefesred"from this decree and it was dismissed. 
on the 4th of June, 1921. The purchase-money’ was 
deposited on the lst of August 1921: 





. Held, that the decree’ ‘for pre- eniptioa did not . 


Become final till the expiry of the period ` allowed for 
preferring a second appeal against it, wiz., -90 days 
from the 30th of June, and the payment was, there- 
fore, well within.time. i) Buarya BANOMAN SINGH v. 
Rasa Ram, 25 A, L. I. 8 457 


——-—— Imperfect par tition P village inito pattis 
` Property sought to be "pré-&mpted. lying entirely in 
one patti~Proprietors of mahal, whether entitled 
to pre-emption— Imperfect partition, effect of—: 
"Mahal', meaning of—U. P. Land Revente aer (II 
‘oF 1901), ss. 4 (4), 106. ` 


“Where a village is tisperheotly € into. 
seyeral pattis by the Revenue Authorities, all “the 
paitis taken together form one: mahal and the pro- 
prietors of-the mahal are co-sharers: and not strangers . 
for purposes of pre-emption even though the property 
sought to be pre-empted lies entirely within one of 
the.pattis. A DoxaaR SINGH v. BHOPAT SINGH, A. I. R. 


1927 All. 692 . o 421 
a : Overhanging ^ of branches, ' whether confers 
‘rights as Shdü khalit—Compactness - fc plot— - 


Existence of public road, effect of. 

“The overhdnging of the branches of & tree. on 
another's land does not entitle the owner ofthe tree 
toclaim a right of pre-emption with "respect to that- 
land as a shaft khatit. Overhanging of branches does 
not confer'an easement on the owner of.the tree. 

‘The fact that a public-road runs through a-land 
does not destroy thé compactnesg of the plot for 


` purposes: of Pre-eihption, where the land covered by 


the’ road does not .belong to the public -but.isin 
reality à part ofthe plot. A Aziz AHMAD v. Nazimge 
i 897 


= Piftor and puisne mortgages ~ Sale’ to prior 
-morigagee--Puime mortgagee entitled tó pve-empt 
* eying for redemption alone——Subéequenit suit for 
c preemption; whether bar red—Hstoppel. " 





* Certain propériies which were mortgaged to-two 
persons successively were Sold to the prior mort-* 
The puisne mortgagee who was entitled. to 
pre-empt the sale, without expressly reserving.this 


right, süed as a ptisne mortgagee to redeem ihe ^ 


“prior. mortgage : S 

„Held, that a subsequent suit by the puisne mos. 
Bagee i for. pre-empting the. sale was- nei. barred. L 
AM; “BAHADURKHAN s 348 


ei-—— ^ Two separate aale-deeds— Hvidence to show. 
transaction to be exchange, admissibility ,of— 
e Evidence Act (bof 199), s. 02. 
^Bxirinsic-evidence is admissible for the purpose 
- oftalfb wing. that» two documents, though “purporting 
-fas be. Remis bale- -feads alie in Fenty qeu ane 


INDIAN CASES.  . 


. appointment as Receiver under s. 16 of the Aot. 


R. 1927 “Kang. 193 


i: [1927 
, Pre-emption Act—concld. E e aa NG i 


parcel of the same transaction which was oneof an - 
exchange, A KisukN" Lan- v. Ram Laz, 25 A L.J; 
123; A. T. R. 1927 All. 696 . 399 


Presidency Towns Insolvericy. ‘Act (Ill of 1909), 
88, 16,,,58 (5)*- Removal of account books and: 
secur atals by insolvent before adjudication, whether" 
punishable— Contempt of Court® Summary, powers, 
when exercised -- Penal Statutes—Strict construction: 
— Interim Receiver, » powers gf. 


The provisions .of.cl. (5) of s. 58 of the Presidency 
Towns Insolvency Act -are penal in their nature and. 
cannot be construed as applying to a particular case, 
unless it is quite clear that no other construction of. 
the section is possible: ~ 

“The provisions of the section do not apply to the 
powers of the-Oflicial Assignee prior ‘to adjudication 
when he is acting, not under the powers 'devalving.on 
him. by the operation of the- Act itself; but under, 
the- powers specially conferred ‘on him by his 
The: 
powers given by 6.58 commence only when, under 
B. 17; the property ofthe insolvent automatically vesls:. 
in the Official- "Assignee; 

The failure of an insolvent to hand over his 
securities and account books to the Qulicéal Assignee 
before an order of adjugication is passed, however,: 
culpable such failure might be, will not, therefore, 
amount ‘to contempt of Court punishable under uis 
provisions of cl: (5) of 8.58 ofthe Act. 


' Although a Court has power to punish an insolvent 
summarily for contempt of Court where he intentión- 
ally removes his account-books and securities aftex® 


‘the filing- of a petition for adjudication aud before, 


actual adjudication, it will not .be justified in doing 
so where there is‘ no clear‘and definite proof"that the 
insolvent had received notice . of the’ Proceedings 
against him.- 
“Section 16 of the Act ddes, not empower a Court, 
to invest the Official Assignee with any powers not 
expréssly- mentioned in ‘that section. RR. M. M.S.. 
T, M. CHETTYAR V... OFFIOIAL ASSIGNEE, 5R. . 444; ALL, 
A 184. 


$8.17, 52 (25 56— tindischarged ai yen 
” Acquisition of } proper ty-- Rights of Official Assignee— 
* Bona fide transfer by insolvent-—Hights oféransyseree 
` --Immoveable and moveaple property  dijference: 
6 betiveen—Fratdulent preference—Tfansfer induced. 
“by pressure of creditor, whether fraudulent "Burden. 
of proof of frqud, A 
t Until the’ trustee intervenes ^l transactions by a 
bankrupt after. his - bankruptcy with any person 
dealing : with him bona fie aud for value ın respect 
of his after-acquired property whether with or withe 
out.knowledge of the “bangi ptcy are valid” against 
the trustee, 
t The rule applies to iminoveable as well as to move. 
able property, 
- Where a -par ticular “creditor of an inkolvent who, 
has received the-benefit: under a transaction sought 





.'to-be set aside has, on his own initiative, commenced 


pressing and forcing ihe insolvent to complete and: 
fulül his obligation applying - a form of, duress, it’ 
can: never. be said. that-such a position, is brought” 


' agout by the insolvént with a view to preferring” 


that particular oreditor. - 
‘ Under s. 5§ ofthe Presidency Towns Insolvency, 


. Aot, the “burden of proving- fraud: lied ‘on the party. 


. 


Vol. 103] - gp e ;, 


Pisan 1 Towns s tndolvency A Aot—eoneld 


Pureciifarev 


TIL 
Z Pil 


174^ 


E e SO ener of ‘India Act (9: & 
. 10 Geos V, Chap. 101), s. 107-Ingoliency’ proceedings 
. -im „High Court—Concurrent proceedings- District 
Court—Insolvency Judge: of. ‘High “Court, whether 
2can orden stay: of proceedings in District: -Court— 
~Extraordinary. jur Marea Hu Cour t~Powers” 
“of superintendence. :- : b | 
. z he Insolveney.Court ot ‘the High out dis “before 
making an: order of adjudication, no ‘jurisdiction ~ tO + 
orderzstay«of., insolvency proceedings’. pending in- 8 > 
Districts Court, agaist the.sanie debtor. -t Such? art- 
order can be passedyneither. under s. 18. of:the Presi=* 
dency ‘Fowns:Insolvency Act’ nor: in: ‘the: exercise vof 
ie extraordinary: original jurisdiction of: Sard udge of 
& Original Sideof the High Courtet 9: ien 
Section- A8-of the Presidency: Towns: -Insolveney Aet: 
-only;applieazto 4: case: where; the Judge exercising” 
insolveney Jurisdiction. has, alreadymade: an 
ples as UP E 


$ provisioner of r. "154" of the. “Insolyeney 
[X of then main High. Court. , 3 
“Dhe! interest o: the creditors. is. “hok; ‘the. ‘Bole Colis 
“carn! of te Court in “questions da “approving schemes, 
of composition, | If the Court i8 "of: D jinioh that, “howe 
ever beneficia! tot i ‘creditors, ithe. heme, may be. 
yet Wis iot | in, te. interest 9i: the ptiblic.or of cóm- = 
mercial! thorality * "that the“ ' bénkrupfey" should, ba” 
"aünülled, zi 35 its’ "duty? nótto" approve of thé. com-- 
position. R Mamoosns MoosAIEE, pase MOIDEEN,. 5 
REATHA TAR. 1997 Rang, 176. a “1841. 
RIA $9; 52"(9) B6. See Rusia Y ‘Towns Is-.. 
“BOLONG A or, “1909, 8.4 7. A. 
HG; $58 K 5 JA ‘See Paistpeecy’ "ws. IngübvmMoY - 
"A€1;1909;s 184. 
, S. ge. ast 6, PRESIDENCY ,. Tps Tngouygnov 
` "AdHz190978: 18, ^ P “754. 
KL ig, 1023. See, Pastel To Re uiii 
ZAT 190978. 29 | de ies : » 181) 
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his commission egent. employed fo gay on” ee of extraordinary. olrouinatances. ig One under: 


Sige 


, sPhinelpal a and genteni. 


: hz E Ceren 


t- ar 
oon 


the. te ‘and -his: prigbipal.- ; Where there is no- 
thing.to show;ahat according. to. the: contract betweei: 
the. agent and. the principal either party stood to 

win from_ or " lose ,.to- the sother- ‘according -to.¢he 
fluctuation of the price .or.any other; event, the con- 


- tract ; between. the, -principal and ‘agent. is legal. and 


enforceable’ though | the, -contract . as between the. 
principal ‘and the third party is aii illegal.one.. : 
“Where profits are received. by a, commission. agent 
-emiployed- to. Garry.on-a: wagering.. transaction from 
the third’ ‘party for, payment,to his -principell; the fact 
that the third. party could net have been: sued on the.: 
wagering contract does not. entitle the agent sto.refuse ` 
to". hang over to tho: -principal profits actually: received 


him, “A RAM PRASAD; avant. SUNDAR Í LAL V. Rawit: : 


by 
Tat, 25-A, L 3.720 - ^^.  e18: 


: Agent, natin Be fet piofitz- Sui biy principal: 
imitation T ime. when. begins | tò, run Limitation : 
Het (LX of 1908), Sch. T, Art. 00... i. 

The Saint. had instruted. thé : defendants” who 
were’ ‘cot mission. agen ts'to, pure. 
ee of the plaintiff. | The’ defendants. ‘aold the: 
articles and ‘as’ a result” “of the iransaétion madess 
.Séptéi profit.. The plaintiff, knew of the sale of: the- 









a 


chase. certain- articles : 


articles ,.6n the. Ath, St. Angust, 1919,- but sued ifo? - 





pus ‘of the” sêre ofits. only” of. the . 20th ‘of 
Motch, 1928, alleging hat. lie’ came to. know’ of be. 
s qure $only on the-]4th of August, 1922: .. .* 

C Fel, 
damages fd Misconduct ih thàt the defendants wrong- 
> fully. sold BS iv articles büt in regard to the misconduct 
of the defendants in that they made a Secret profit 
‘and: concealedsthat profit- fromthe: plaintiff “and that, 
consequentis. thé: period .of-limitation for the suit 
bêgan to run not from the date on whjch the plajritiff 
came tovknowof'the-sale:but‘ffom- thedate on which“ 
it came to his. Knowledge that the. defendants had 
made a seoret;profit.-oN-JK1suogi' LAL MUKUNDI LAL 9, 
JAUHARI Aun BBA. Le Je 448; A E R: 1927 All, LE à 


— a :Coitiniteston ügéntey- Contrüd on behalf -of 
raiat Principal mot, saying price—Agent;. 
Eoi bound to pay. Kimse f and take deliver y— 

"Right of'àgent to settle with sellef, - '' 

Plaiitifis who were . coinmission agents ‘bought 
* certain : “articles om behalf of fhe: defendants and 
before’ the-^dste' fixed for delivery wired to thë 
défendants to remit the price. The défendents. did 
noi remit thexprice: and: ‘as the market price was 
falling, the. plaintiffs settled: with the sellers to avoid 
risk.o& further loss: - 

Hetd, that. the. defendants having failed to. pay- thé 
. purchase-money, - ‘the plaintiffs, as their ‘agents had 
* implied authorit$-to settle-at: the market-rate. L Roop 
RAM-BHAGWAN, Das v.. Naxax . RAM-OHHAJU Ram, 28 P. 
L. R. 370; A. E. R.1927 Lab. 493; ; | - 543 


Probate and. Administration’ Act (V of 1881). 
. BS “ai, 42, 44,. 85—Limited ` grant: tb. seven l 
..Persote,. begality ‘of ~Hindu Will—Grtint to. persons. 
“mot nexe of kin or legatees—Grant -: to, legatee-~- 
“Citation to next of kin, necessity of; .. 3 
-Wkere there, has been w grant of Lettere of -Ade 
. ministration, limited, to. specific assets- under-s! 42 of 
| the Probate aid Administidtion Att, the oñiy. appti- 
cation thah .e&A subsequently be: enterlained j ihe * 


D Rr PT Sass 


NDS ON plaintiffs Suit «was not .one: Tor 4 


o* 


2 n. 


^ 


CNN VIE 


Probate and Administration Act—concld, 6 


| B. 44 of the Act for grant of Letters of Admipistratior? 


gor the rest of the estate. Different people cannot get 
individual grants of Letters of Administration limited 
to the particular property which they happen to claim. 

The Probate and Administration Att prevents the 
Court giving administration .with the Will annexed 


"toe legatee unless a citation has been issued calling 


. that it might be administered. 


upon the next of kin to accept or refuse eLetters of 
Administration. ° . : n 

| A Judge cannot act under the power given bf s. 41 
of the Act unless he is satisfied that it is necessary 
or convenient that he should’ make a grant to the 


- particular applicants in respect of this estate in order 


In s case under the Hindu Wills Act to which 


` & 83 of the Probate and Administration Act applies 


it is notopen tothe Court to order summarily that 
no administration grant shall be'"made tothe estate. 
But if persons who are not next of kin andare not 
legatees come before the. Court -asking for grant, then 


. the Court is entitled under s. 41 to say that a proper 


D$. 90. .See ADMINISTRATION SUIT 


‘case must be made out for making such a grant to 
persons to: whom ordinarily no: grantis madè. G 


“Gira Bara v. MANINDRA Lat Sinaua, 31 „©. W.. N. 


692 
' 264 
Promissory note—Consideration —Fraud—Onus. 

So long as consideration is given for a promissory 
note, the onug is entirely on the person executing the 


874; A. I, R. 1927 Cal. 65Ł. 


. same to establish fraud, or some circumstance which 


. P. O. Das v. RANGASAWMI,.O Bur. Li J. 252; A. I. R. 


* 


BuERedigGE v. ISHAR Das 


would excuse him from paying the whole amount, R 


27 Rang. 188 3 133 
— payable on fixed date—Presentment, whether 
fecessary. See COMPANIES Aor, 1918, ss. 162, 163 


629 
plea 





ae Suit by indorsee—Payment to indorser, 


- of. : A Vos 

` {fis no defertce to a suit by an indorsee of' a ‘pro- 
missory note that thé amount had been paid to the 
original ‘payee, when there. is nothing to show that 
the indorsee was aware of the alleged payment to the “ 
indorser. The indgorsee being a holder in*due course 


.is entitled to recover according to the apparent tenor 
ofthe -insttument. The remedy of the maker of the 


instrument would te to sue- the original payee for 


refund of the amount. R ANAMALAI  ORETTYAR V, 
Maung Sane, 0. Bur. L. J. 241; A. T, R. 1927 Rang. 
361. . i . 139, 


Provincial Insqivency Act (V of 1920), ss. 4,5, 
53—Appbication by Official Receiver to set aside 
transfer as being in fraud of creditors-— Trans erec- 
absent —Tx parte annulment—Subsequent application 
te set aside order—Civil Procedure Code (Agi V of 
1908), O. LX, r. 18, whether applicable. * 
Where on an application by an Official Receiver, 
Qn ex parte order has been passed “by -a Gourt under 
s. 53, Provincial Insolvency Act, setting -aside an. 


ialienation, the Court -has power to set aside its 


order if sufficient cause for non-appearance is made 


out. M GoviNpA Rao v. OFFICIAL RECEIVER, TRICHINO- 
“pouty, A. I. R. 1927 Mad. €97 3 : 381 
-*——— 88, 22, 28.  See* Co-opzrattvd — Ontpit 

'SoorgrigS Act, 1912, ss, 42, 44 Per 131 





S. 47— Simple mortgagee, whether Secured. 

* creditor. e "T 

^ A mortgagee without, possession is just as much a 

cured creditor as a mortgagee with, possession. L 
2 `. 98 


3 


< * 
ee Ne 


~ tihan daats, 


. Narav, A. I. R. 1927 Nag. 166; 10 N. L. J.12 


[1097 B 


. Provincial Insolvency Act—1920—ocontd. — 
: : D 
S. 53. See PROVINCIAL INsoLvENCY Act, 19201 
ss. 4, 5 zor E . 38° 
——— sS, 53—Transfer by debtor—Bona fides— 
` Burden of proof—Mere passiwg of consideration, ` 
effect of—Cumulative effect €f circumstances— 

Real intention -of parties. 

The iwere ‘fact that valuable consideration has 
passed for a transfer by a debtor, does not necessarily 
lead to an inference of good faith also. œ 

In considering the bona fide nature of transfers 
each fact: dealing with thw bona fides of the trans- 
actions is not to be separated from the rest of the 
facts, but the facts should be considered in relation 
to each other and weighed. asa whole. 

In cases where questions of bankruptcy are in- 
volved, preference by debtor to one creditor, retention 


. of benefit to himself, his absconding away with the 


sale-proceeds, and arranging for the management or 
cultivation of his property through the ,apparent 
vendees, without any arrangement to apply the sale- 
proceeds towards the liquidation of the debts due'to 
the general body of creditors, necessarily give rise 
tothe only legal inference that the debtor resorted 
to the transfers in collusion with the transferees with 
the common intention of defeating and delaying his 
creditors, ES. 

In order to prove good faith itis necessary for the 
purchaser to show thajthere was real intention of 
ihe debtor to pass ownership and of himself to 
„acquire it. Mere transfer of possession is insufficient 
to give rise to any inference which would suprort 
anintention to acquire ownership. N Aa ri 

6 
— S. 68—Sale of insolvent's property— Duty 
. of Court to disclose material facts to bidders— 

Omission to disclose that -insolvent's title was sub 

judice—Purchaser's right to have sale set aside— 

Judicial sales, conduct of. . 

Though under the provisions of s. 68 ofthe Pro- 
‘vincial {nsolvency Act the act or decision of a Receiver 
in insolvency must be challenged, ifat all, by an 
‘application presented within 21 days from the date 
of such act or decision, there is nothing in the Act 
to Bhow that all the grounds upon which it is 
challengéd must be stated in thet application or that | 
the grounds mentioned therein may not be supple- 
mented or gmplified later on. : 

' Where the question of an ínsolvent's tjle to pro- 
perty is sub judice it is the clear duty ofthe Insolv- 
ency Court to eive notice of the fast to the intend- 
ing bidders inasale of property belonging to the 


' insolvent. 


Where a purchaser has been misled into purchas» 
ing the property of dn insolvent the title wheretd 
was being ‘questioned in a pending litigation of 
which he was kept in ignorance, he is entitled to 
have the sale set aside and the purchase-money 
refunded to him. LCD M: P A 
` In judicial sales itis incumbent on the Court to 
be scrupulous in the extreme and anything that’ may 
affect the bid has to be disclosed with all fairness 
and in sufficient detail. $ ae 

1t is clearly the duty of the Insolvency Court, 
apart from ‘any objections from the patties before it, 
to bê satisfied as to the propricty ofa*judicial sale 
held in respect of the insolvent's estate. C Hem 
OuaNpRA DATTA v. UMA SADHAN MUKHOPADRYA, A. I. R. 
1327 Cal. 834, - c 69 
— 8.75 {3)—Appeal from order confirming ` 
tale] bj Receiver--Sanction, necessity of. Mere 





E) 


. Nol;. 103) 


Provinolal Insolvency Act—1920—concld: ` --, 


admission by Division’ Bench, whether amounts to 


granting of sanction —Death of creditor respondent ` 


—MNo abatement. 

“An appeal from an order of a District Judge dis-- 
allowing the objections of an insolventto thé’ sale of’ 
his properties by thee Official Receiver and confirm- 
ing the-sale effected by the latter, does not lie without 
the sanction of the District-Judge or of the High 
Court, and the mere fact feat the High Court admit- 
t6d such an appeal to hearing does not amount. 
to the granting of such sanction. | i E ` 

‘The death of a creditor respondent in an appeal 
fiom such order and the non-joinder of his repre- 
sentatives in time does not cause abatement of the 
sppeal inasmuch as the real person interested in the 
appeal is the Official Receiver. L THAKAR SINGH ù. 
Ganca Sinan, 9 Lah. L. J, 257; A. I. R. 1927 Lah. 424 


i 3 . s 623 
Provincial Small Cause Courts Act (IX 011887), 
8; 25—Case fully understood-by Court —Definite 
finding ~Revision. ATE Y i 
High 4Ooürts should not. ordinarily exercise the’ 
powers under s. 25 of the Provincial Small Oause - 
Courts Act unless they have reasónjto,suppose that 
there has beén areal mismanagement ofthe case or 
an actual perversity in decisidh. - . "s 
. Where 'the proceedings in a small cause suit showed 
that the Judge ofthe Small Cause Court fully under- 
stood the questions at issue and took pains to arrive 
ab a correct decision and the Judge had also. given 
the reasons in his notes, the High Court refused to - 
Poterfere in revision. O  HarDERYAR.KHAN v. RAGHU-:; 
NATH Prasan, I Luck. Cas. 263 NN. 
— —— Sch. H, Art. 13—Suit. for jodi 
-inamdaf, whether of.Small Cause nature. 
A suit-for, arrears of sub-inam jodi payable to an 
‘inamdar does not come within Art. 13 of. Sch. II of 
the Provincial Small Cause Courts Act and is a suit 
of a Small Cause, nature. M KRISHNA MAHANTY v. 
GANGADHARA Panui, 52 M. L.J. 706; A. I. R. 1927 Mad. 
$70; 38 M: L. T. 385; (1927) M. W. N. 743 .120 


payable to- 


_ Public Gambling . Act (lll of 1867), s. 13— 


` public 


‘Public street, place or thoroughfare’, construction 
of—Private place open to -public- view, whether 


ace." Mau A EE 

The word ‘place’ in s. 13 0f the Public. Gambling 
Act is used in conjunction with ‘stree#. and 'thorough- 
fare’ and sis not intended.to apply toa private place’ 
which. might be open to a public view. ‘ 

A private place cannot be called*.a public place 
merely because if some member of the "public were to 
pass close-by he might have an opportunity of seeing 
"what was going on there. A public place must be 
a place either open to the publie or actually used , 
by the public, the mere Publicity of the situation not 
being sufficient. A Bano Ram v. Empzror, 25 A L.J. 
578; L. R. BA. 116 Cr ; 28 Or. L.J. 666; 8 A.I. 
159; A. L R. 1927 All 560 — - .. 2p2 


Punjab Courts Act (VI of 1918), s. 41—Finding 
of-fact partly based on inadmissible, documents— 
Interference im second appeal. 

Where afinding of fact bythe lower Appellate 
Court is partly baged on oral evidence and partly on 
inadmissiblé documentary evidence, it is liable to be - 
‘set aside in second appeal where it is difficult to sy 


what weight the Court would have attached to the ` 


oral evidence if the documents had Been excluded 
from consideration, k Nizam Din v. NARBANJAN Das 


GENERAL INDEX, 


886 . 


© > 1892-98 of Gujrat District, value of. 


Cr. R.. 


è . - 
Ls . $9 
2 e 
Punjab Courts Act—concld.” P 
—— —— s. 41—Second appeal—Failure to consider 
part of evidenae, whether ground for interference. 
‘Failure to considér -an admissible piece of evi- 
dence by the lower Appellatg Court is no groung | 
for interference with its judgment in secónd appeal, 
where it would have. come to the same conclusion 
even if it had considered that piece ofevidénce. L 
RAGHBAR Dian v. RAM OHANDAR, 28P. L. R. 386. 419 7 
———— 8. 41—Seeond appeal—Finding of fact not 
supported by-evidence—-Interference, . < m 


‘A finding of fact: not supported by any evidence can , . 


be seb aside in second appeal. L SHANKAR v. Arain, 28 
P. L. R. 258 5 i 369 
———— 5, 41—Second' appeal—Judgment partly 
based on wrong assumptions—Inierferemce. — 
Where the judgment ofthe lower Appellate Court 
haè partly proceeded upon erroneous assumptions, it 


' is liable to be set aside in second appeal where itis. 


not clear what weight the lower Appellate Court 
would have attached to the'rest of the evidence if-it 
had avoided the erroneous assumptions, L Kunpan 
Lat v. Barbey Singa, A. I. R. 1927 Lah. 614. 235 
—————8. 44—Revision—Limitation, ^ point of, , 
-whether can, be raised for first time. EE 

_It is not competent to a party to raise for the first- 


time in revision the plea that a suit was pot. governed “ 


by the particular Article of the Limitation Act applied 
-by the Courts below but by another Article, L ABDU&., 
Kapir v. Nor Dis, A. I. R. 1927 Lah. 555 68. 


Punjab Excise Act (f of 1914), s, 61 (1) (a)— 
-Liquor Lahan, -whether . Hiquor—Illicit ^ lahan, 
-meaning ofIllicit nature of liquor—Burden of. 
TO00J. : “os : 
Tim has been declared to be liquor and just as 
liquor cannot be strengthened so it cannot be dis- 
solved into ita component parts and tere can bd no 
such thing as licit lahan, this being the term 
used for describing the material while in the process 
of manufacture. > . x 
Before aepérson can be convicted under a.61 (1) 
(a) of the Excise Aot the prosecution must prove that 


the liquor which was in the possession of the- 
-accused was illicit.. L KUNDA SixGH v. Emprror, 98 
Or.L.J.6601 . e. : 197 


Punjab Land Revenue Act (XVII of 1887);-s- 


© 44 —Entries -of ownership in 
` Presumption of ‘correctness. 7. * | | E 

The presumption of correctness attaching to 
pedigree-tables extends to- entries relating to the 
ownership of land described therein. L Gurpir SINGH 
v: Karrar SINGH — ` 182 
——e£§, 44 —Settlement ` Records— Conflict —Pre- 

sumption of  correciness—Settlement Record of- 


pedigree tables— 


P&The presumption of correctness that attaches to 
Revenue Records must attach to thelater.record in 
preference to the earlier one unless it could be shown 
to be wrong. an "s ! 
The Settlement Record of 1892-93 of the Gujrat 
District is more reliable«than that of 1857. L Aro e. 
Suer, A. I R. 1927 Lah. 607 - 266. 
—— -e s3, 116, 117—Partition proceedings—-Dispute 
as tò method pf division—Revenue Officer referringe 
‘party to Civil Court—Jurisdiction of Civil Court. 
The plaintiffs sought partifion of* certain thamilas 
land claiming thit the partition should be according to 
khtwat...The defendants contended that partition 
should be.accotding to khudis. The Revenue Officer 


6 : upheld the contention of the defendants” and referred 


. 


^ 


i 


o ee 8.67, * pplicavion:®6 aa ee M 


ry 7 


* Punjab Land Revenue ‘Act al, 








her *plaintifis, to the: Giyil Court...” The pu Inti 
"thérenpon inatitüked a ‘civil suit :- TERRI 

Held, that the: “Civil Out, -hads jurtedie 
tértain ‘the suit" L ‘Raw 38, P Haroy4h, 9 j 
959; 28 P: La, Ri 608 ^. ie 485 
eer -.8; 150, scone “of Nature; ‘of "lad, Telange 

m edat ofa "tdieitén Of, Cüyrt, : :detérmigatión 












, Seon 150 ofthe ‘Punjab Land Reverie Abi id not 
intended-to apply t to cases where the original: nature 
‘of the land has Deen altered” long belt getion ‘under 
that section is taken, , 

È 






"It is tlie mature of this. properly, at’ 
suit that determitiga, the rud gf 


A fime eof the 
risdiption. : L 
615 ` 511- 

_ONITTAGONG 






Railways E azoti 890), p «(by 122--Playiti 

cards in Railway staff * quarters, “whether ‘offende 
* «under s; '122— Staff quarters’, abhéther-- ‘Railwaty'— 

i Conviction without ` ene M 2a “oF "arluwfüt — “object, 

‘legality of. - ~i ` E 

Place occupied: iig. "quarters: bythe: Railway Jem 
ployees - is. not s part of a Railway within thé méan- 
‘ing of sl (b) ótthe Railways: Act, and’ w- person 
who commit&gn- 'oflérice" 'in'euéhra* “plate: “Gandiot, theré- 
fore, he convictedof' an * offence-under: 8/122* “Of the 
Reilways.Act.. The‘fact .that.the. ;plage. happens | fe. he 
bétween iwo ‘Tines..makes -no-- y difference. , Loss 
t^ K.eonvieíion,.under. s..129 of :the ” Railway } 
-cannot be sustained "where there ig nó syd Dan. to 
prove that the entry. complained, :0f waa polenta, in 


^0 83. 





the inception, A:Lobar v., EMPEROR, 1 n 120 
£.,98.Or..L..J. 048; BAL T. 18 KEA 
706; A. L R1087 All 646.. D 3 





tion whether bound to- provide compartments- af 
. particular - class— Passenger -withtitket—Noréom 
- available+Remedies—Procedure‘to°be- followed, «5: 

f The application pi ie. 675 Railways-Act, isnot con- 
fined to- cases. "wliete: there /arà coti partments. of 
particular class ina train and there is no roomtin.those 
“compartments, but algo. extends to;cases where; there 
are no compartments oË a, .pátfieular- Class a 
Yrüin. 

; There.is no. authority. ‘for ‘the | Proporition t tat ‘there, 
is some sort of; Goaitrac DAGAN d. - passenger, who 
‘has purchased 1 a sickét for, a particular. class” ind. a 
Railway Administration, by which thë ‘latter is bound. 
to, Nw a apan en) of the heisse class “tor 





(Iste 


room Aperi ag j 
Section 67 of the istis ad gives "ah j fippio- e 
riate remedy toa passenger Who" has bought a ticket 
and who is.unablé to find ‘room “in the train. "Pat- 
MANENDBA OHANDRA, MALIK 9..-EasT'INDIAN RAILWAY 
v MPANY, 8P. L.T. 616; A; I. R: 1927 Pat. 332. 316- 


s. 72—Risk: Note’ B, dpplicati ion of Lode 

“of: i Nee for damages—Wilftul neglect— 

Burden of proof—Strike of Railway, "employees, 
whether wilful neglect. : 

- “A Railway Company is liable for tle consequences 

ofa strike amongst employees: because a ‘strike by 


: 4 e'Railway employees, if in breacli of their contract, 


. 


35 evigenge of: -wilful neglect"on their part end under 
. =the terms of the. Risk Noté B a. Company” ise: liable 
for the wilful” neglect - of ite employees, ; 


"eL AX 


allways ‘Aot— conti, - 





“Phe evidence of "wil ud “on athe part. of 
‘gees coupled with theft.legally is sufficient, in the 
absence | of: rebutting « evidence,.. tê raise, the inference 
that, the. los T ihr weh the wila. um ét 
4he:ernpleye mers ~ 

ne contract . ‘bined’ "upon.t 
‘allegation, ‘that, ‘the. cause of action. eee nes 
will. Aol-suffice:io take the.case-outofthe Risk Note. : 
If à Railway  Conipany-.pl@ds .oxóeption- butzdces 
not, give any. proof that.the, goods havs been ‘lost? to 
hem; ti plaintiff, will be entitled -toag <decreeoon 
the: ground. “that ‘though. there, has. been, loss ; within 
the 1 meaning. of the; , Risk, Note “he. is entitled; to. a 
finding. that the goods. are ‘being, wrongly ; withheld 
‘in, the possession - of the Way; Company ,.and, 
therefore, there was wilful neglect in not delivering 
the: goods to. him. If, thes Railway, , Company,- give 
evidence. or, ‘the, partjes., Are agreed ihat.the^ goods 
håve been lost’ to the defendants - also, the burden of 
proof will be shifted: on the, „plaintif to, prove wilful 










neglect, ` Pat Great, INDIAN -PENINSULAR ~.; RAILWAY 
Comba Y. Erga  QUEDATAL, 6 Pat. 369; ; 1927 
Pat, BET X + 655 








——— ‘8. 72 Rak Noté Fori ; ffoviso (bj 
Short! delivery—Silit* for S Fdainages-“Pleddings— 
< Sufficiency of: allegàtiófis;7 = Cem 

- : InZa'Buit agains "Railway? Company: Lor: datiiiges 

for short-delivéry}-a" mêre allegatión ihat-one áfa 

number’ of bales “had béeh -eüt-afid'a^ poifion “of the 

"contenta of^ the: Balethaüd-"beeti rertóveq'ts "hof saffici- 

ént=to establish a case ‘ander’el. LO: y-of+ thie <proviseto, 

Risk:Note Form “H andeto Cfhrow^ on “the - “Rawe” 

Administration" the: ido) prothiding eVidénde: to 

‘show “how: “the: ‘iconsignnién “Had? béen“déalt with 

“while it?was^ whhiw thes adthinisjrati¢n i Control" "A 

-Ouanaw fun 92B. B PEO APRA ANS BEATER "d: 615, 

AVIGRDISPDAIESQL BI venas seh 


eu =H s^ 75—De P gjini o S parce 156 
“Package : pura 
[ta cGetérdP Clas A AAK Ba 


a of Bey: 3: ids v 




















lac 





: c 
C Burden of proof pe el" or 
— -riciudeh f p 





"uri um 88 
dh eA efecto 
dine icine the walüé struth article 8. atis 
in each parcel:di& ríótcexoded:t Re C100 ids:2nót n ‘the 


‘Railway: Company! but or thé: "BonsSigitiee^ BS" the bon- 
tents of each parcet renin: ‘thie? specie, PROWL dag? ot 
ihe consignes utg 7:08 cv. c a $7 0-828210 EPI 

The: word parcel" or package” “ines! 78 ofthe Aa 
-cannot be taken‘to’inchidé ‘the plural a8 ewe, ^ x 

The burden-of proof of:lóss'of-packages 1 in "order ^ “6 
absolve the-Railway Company ‘from. liability: | t^ ay 
compensation {othe consignée lies on-the- ‘Company. N 
QULAM ABBAS v. SECRETARY oF SeaTs FOR INDIA, All: R. 
1927 Nag. 328 5 756- 
~t — 8, 76—Risk Note B and No Loss of consign- 

ment, meaning of—Deterioration of goods, whether 

1oss—Wil ful neglect —Onus of proof. 

When goodgin the custody, of the Railway become 
rotten and are destroyed under the -orders of. the 
Railway Authorities: it must, be held that the owners 
have suflered ‘loss ofa whole corfsignment'". ‘within 
themeaning of ut phrase.as used in Risk Note B.or . 





ts 


u^ a suit Echt against the Railway the ortu. 
of: proving wilful neglect lies upon the plaintiff. L- 
EB. DRY Oo., Lyp. v. Monamuap SHAH 287 ' 
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apNotics serred on 'Mariagér, 
of s. 140, whet 
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'. denowlerdge. of- A 
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See PasStpkNOY, Towne INSOLYENCY 
Er d MEAE po: à 
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“als 


caas ig a, question of 
k ivil bourt, 


The contractor's’ test ig some fes 
oft t i Bia a 


; It-is, dan 
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ene-contem plated Dy s. SU of the. Rangoon Municipa) 
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Ratification=Act'-dgne on behalf -of third 
whether can be ratified by principal. <“ à 
`- A, man cafi ratify a^thiüg which purports - to be 
done for Him, but he cannot ratify a thing which 
purports to'be donè for some body else: Ratifica- 
tion only takes effect ih law from'its being equivalent 
tò a previous authority. M SusnAYA CHETTI v. NAGAPPA 
Cnarrr, 53 M. L. J. 311; A. L R. 1927 Mad 803; 30 M 
L.T 18$, . ; 150 
, What constitutes. See. O. P.O, 1908, 0. 

XXII, n. 7 4 522 


Rəststratlon Act (XVI of 1908), s.17—Dadication 
to God—Registration of deed, necessity of. See 
Trusts Act, 1882, gg. 1, 5 302 


“A 


peràon, 





r? 


GENERAL INDEX, 


| PA 
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Registration -Act—contd! 


— $; 17— hetter declaring: previous mortgage 
`: and:sàüle-daeds g e sham— Registration. - 

+. An-‘unregistered . 

-tæ show. that a deed of.mortgüge and a saleeleed 
executed previouBly. are without -consideration and 
not intended to be acted upon ór operative. b RATTI 
Ran v.Nawv LATA. I. It; 1027 Lah, 626. —- -© 421 
GA pte Das i.. rite pog roto edi ce 

4 — 8. 17 —Security bond hypothecating immove- 
-- able property for.stay- of execution Registration. 

‘ A-securitz. 

moveable property worth; more than.'Rs: 109 in pur- 
suance ofan ordor-staying execution is compulsorily 
registrable. L Lownie: or Sing u, STEPHANATOS OF 
Sra 702 


we 





7 





— 8.17 (1) -Agreement nat to “alienate house 
exceeding-Rs. 100. in value and to pay vent to owner 
. of -site—Registration. ` ~. ELI 

: - „Lhe :defendant built. a house by permissior of the 
laintiffien e-site owned by the plaintiff and executed 
an agreement to the: latter; the relevant portion of 
^wlich rah as follows: ‘The house which'] have built 
at myloWwn expense Iam not entitled to sell -ormort- 
gage. I willapay the Sardar.annas eight every six 
months. The Sardar, will not be - entitled to -eject 
me.". The value-of the hones exceeded,Rs. 100 +! 
a. Held; &hüt-the ngreement «was either" a kabutigat or 
Ht any rate one declaring ‘rights in immoveable pro- 
perty oi miorei. van oe Mosi igs ie ie eon- 
sequently compulsorily registrable.. ULAR, KHAN 
supr pneter e 


BD ; ALT. “Re 1927 Leh. 497,98 
PBR 60 7.7 .B16 
sc Rm = 


z -D 
Bee 


or pee ee nanu 
smere S T7 (2) sas amended: by ‘Registration 
Züdmendment) Act (II of 1987)—Contract forsale 
«t 0f eland reciting "paymtntof earnegt Roney of paft 
G'b£ purchase-money, whether compulsorily registrable, 
i Hxudewiof-the prcwisiens of the ‘Registration 
(Amendment) Aét II of .1997, a decument purport- 
ing or operating to effect n conbrnct for the sale of im- 
moveabléeproperty.dóes nat raquire registretion-by 
Feason.of the-fact that: such document. contains a 
recital, of. theypayment.of :earnest money oro: portion 
g£the purchase money. A RANSIDHAB v,” SAMPAT KUNAR 
Singx, A: IR. 1827 AM. 287: 26 Aula: Jeil ---417 
DRE t e Hpt r FRI ver 
BCE . gs. 32 to 35—T'oweércó) "attórdeg “hot com- 
-plying with; 92 83---Holder, i whethe c Gd V present 


* 





&£dbtuments—'Persons.- éZeduting, «thes! dottiment’, 
-Hméaningof. d- aye toa a o - 
. leld—bys the - Full-Beneh —A: person -exeouling- a 


document on behalf of-himself and on: behalf ‘of any 
person under a power-of-atlorney which power “does 
not “bnply “with the requirements of-s: 33 of the 
Registration Act, -1908,-..is : competent to -appear 
and admit execution of. the first mentioned document 
before .the Registrar of Assurances. ^ BSIrABÁAM 
LAXMANRAO KADAM v. DHARMASUKHRAM TANSUKHRAM; 
29 Bom. Li R-1194; A.I R,199€4 Bom.487 ' 906 
~~. 8447:- See AGRA Pum BH ITION AOT; x A 
+ $*47-—Registration of documént--Document 
when tdkes effect. . 
- Atfachment of a property after the execution of a 
deed of sale relating thereto but before the regi- 
tration of the deed does npt affect the vglidity of 
the sale inasmuch as a registered. document spedks 
from the éime of its execution. and not from, the date 
of itszegistrnjion. R Orricjan Asstcves v. N.P. A, 
K. Cuerryar Finw, 5 R, 220; A. L R, 1927. Rang. ioe 





letter is inadmissible in. evidence * 


ond by & surety; hypothecating ime: 


s. QNO 


Ragistration Aot—concld, 


o S, 47 —Sale-deed—Execution when property 


under Collector's management—Rggissration. after 

‘release of ‘attachment—Sale, whether valid. 

A wale-desd for which registration is compulsory 
tikas effect from the date of registration gand not 
from the date of exeéution inasmuch asifthe deed 
had not bsen registered there would have been ‘no 
transfer at all. ` : ‘ f 

"A sale-deed of immoveable property worth more 
than 100 rupees was executed on 4th December, 1912, 


whan it was under attachment and in the hands of, 


Qollector or sale. It: was released from attachment. 
on lOth December, 1912, and the sale-deed was regis- 
tered on 13th February, 1913; 
Held, that the sale was valid. 
Mangora, A. I. R. 1927 Nag. 289 


S. B7— Evidence Act (I.of 1872), s. 65— 

Secondary évidence of registered documents. 

Tt ia well settled that certified copies of registered 

eeds evideneing private transactions are admissible 
only when a case for reception of secondary evi-. 
dence has been made out. Section 57, Registration 
Act, only shows that when secondary evidence has 
in any way been introduced, as.by proof of the loss 
of the original gdocuments, a copy -certified by tlie 
Registrar shall be admissible for the purpose of prov- | 
ing she contents of tha original, but that does not 
make such a copy a document which may be given in 
evilinos without other evidenca to introduce it. L` 
BADHAWA Rau v. AKBAR Aut, 9 Lah. L. J. 428 752. 


Ragistration (Amendment) Aci (Il of Ho 
1 


N Sapasuzo Rao v. 
; . . 65 





Sze RaarsTRATION Aor, 1903, s. 17 (2) 
Rallgious trusts—Dadication to God—Registered 
in3trament, whether necessary. See Trusts Act, 


. 1837 sa 1, 5 302 
Rei]udicata. See Aana Tananoy Aor, 1901, s. A 
; - 379. 





Mutual and common  account—Separate 
_suits by parties, maintainability of. NM 
In the case of parties having mutual dealings and 
having a common and mutual account, a decree ob- 
fained by one party -opsrates as res judicata and. 
bars a suit byethe other party. A “NIZAM-UD-DIN 9. 


AHAD Buat, 25 A. L J. 711 365 
~= Partition proceedings. See U. P. LAND 
Ravencit Aor, 1901, ¢ 114 - < -7 360 


Re/22us Courts —Jurisdiction, submission to; See 

Besso RELiEF Aor, 1877, s. 42 ^ ^ “313 
" Suit for profits —Appeal—Declaratory decree. 

of Civil Court during pendency of appeal—Appel- 

late Court; whether bound to decide accordinf to 
decree of Civil Court—Appellate Court's power 
after remand to go back on its prior decision. 

A suit for profits was dismissed by the Revenue 
Court on the ground that the plaintiff had no tide. On 
appeal, the District Judge held that. the plaintiff was 
entitled to sue and remanded the case under O. XLI, 
r 23, Civil Proesdure Code. Before the hearing of* 
the “appeal from the revised detree, the defendant in 
the suit obtained a declaration from the Cifil Qourt 
that he yas the owner and that the plaintiff had no 
right to sue. The District Judge thereupon deoréed 
Ker appeal,and disgissedethe suit. On second ap- 


 Heldethgt although the District Judge «was not 
justified in going back on his own decisien, inasmuch’ 
as there had been no appeal from the order of re- 
mand and the whole case was before the High Court 





^ 


INDIAN -CASES,. 


— (97 
Revenue Courts—concld. i 


in second appeal, the High Court -was bound to take 
notices of the decree of the Civil Qourt and to act 


accordingly. A Usa Devi v.. Gur Nara, A J. R, 
1927 All. 694 . 349 
Revenue." Records—Oonflict—Presumption of 


correctness of later records. 
Revenue Aor, 1887, 5 44 


Right of sulk—lWitness in criMinal case—Civil suit 
for travelling expenses, whether maintainable . 
Proper remedy. = 
A civil suit cannot be maintained for the recovery 

of expenses incurred by a witness in obeying a sub- 
cena in a criminal] case requiring him to give evi- 
ence. Ifthe trying Magistrate refuses to allow hig 

expenses his proper remedy is fo move the superior 

Court G Sursya KUMAR SINGH v. SECRETARY OF STATH_ 

ror INDIA IN Councert, 31 C W. N. 738; A. I. R.1927 

Cal. 601 655 

Riparian :owner—Interruption of flow of water~- 
Injunction. See Spacrrio Reuter Aor, 1877, 8. 55 


See PUNJAB, LAND 
266 


Riwaj-l-am, evidentiary value of. See Oustom 
das . 17 


Salt Act (XII of 1882), ss. 43, 84, 85—Duty 
-payable by licensee—Hnhgncement of rate before 
actual removal of sali—Liabilitp of licensee to pay 
enhanced duty—Charges under s. 48, whether per- 
sonal—Coercive procedure, whether sould be 
employed. M 
The duty payable by a licensee under ,ss.43 and 


85, Salt Act, is that in force at the time'ofthe re-. e 


moval of the salt. i - 

Where, subsequent to payment of the duty bu 
before the removal of the salt, an enhanced rata 
cómes into force, the licensee is bound to pay at the 
enhanced rate, 

The charges referred to in s.43 of the Salt Act 
involve a personal liability and are, therefore, re-- 
coverable under s. 84 asifthey were®arrears of land 


revenue, M SECRETARY or STATE vor INDIA v, MADURAI 
Oneri (1927) M. W. N. 302; 53 M. L. J. 148; 39 yr 
.17 i - 


Sesond appgal—Finding  piwily basel on in- 
admissible evidence—Interference. $ . 
e A finding of fact based partly on inadfhissibla 
evidence cannot ée maintained in sataud appeal 
where itis not possible to ascertain what the finding. 
of the lower Court would have!been if such evidence 
had been excluded E Laspat Rat v. Farz AHMAD, A, 
I. R. 1927 Lah. 448 : 889 
Santence—Cattle lifting caszs, sentences in. f 
Where cattle -theft is very rife, a severe sentence 
should be passed for cattle lifting. L EMPEROR v. 
Sepa, 28 Cr. L. J. 051. . 107 


Service tenure—Chakran lan@s—Wages paid, in 
audition for seryices—Resumption—Notice, whether _ 
nectssary. 

Where a service tenant renounces his character as 
a service tenant and denies the title of the land- 
lord to resume the land, the lease to him determines 
and no notice is necessary to eject him. 

Where it is found that a certain person is, iñ return. 
for certain services, allowed to hold a piece of land 
without payment gfrentand is in addition allowed 
some wages, the land must nevertheless be regarded 
as chakran and'is subject to all the incidents of a 
«chakran tenure. f 
Par Duval, J.—Where thera is & grant for private 









. 


-> Under'*«the provisions 


249 


inibervd Estates Act (XX of 1896), ss. 
5 (b), 9—" Liability", meaning of—Suit by pur- 
chaser for specific performance— Stay of suit—Stay 
of auctión;proceedings. i 


ES 


The expression "liability" used in s. 5«(1) of the . 
Sind Encumbered Estates Act has the same mean- . 


ing as a liability provable under the Bankruptcy 
Statutes, that is, something the value-of which is 
capable of being estimated in some way or the other. 
of the | Encumbered 
Estates Act, a purchaser ef land is not deprived of 


' his right to ‘sue for specific performance and the 


; 


"manager is not clothed with power to decide for 


‘himself whether he should convey the property or 


‘compel the purchaser to accept damages in lieu 


thereof and, therefore, & Court eannot grant an order 


"ofstay of stich suit under ss.5 and 9 of the said Act. - 


~: Nor can the Court stay Court auction proceedings. 


' A. L R:1927 Sind 225 ` = 


S SHEWAKRAM GURDINOMAL v. Mir HAJI GHULAM SHAH, 
. >w '440 


i Slavery bond, legality of, See Conrracr Aor, 1872, 
(Sis 


; ` BN nana 96 
` Society, ` unregistered—Right to’ hold propérty and 


to sue and be wed.. — p". 

ltis not the law and never has been the law that 
an unregistered society cannot hold property, or 
eannot sue or be sued, although there are great 


. difficulties about suing it inasmuch as it is necessary 


` to sue it as à joint body and to implead all the 
` members. A BHAGWANDAS SINGH v. PINJRA Pore PASRU 


ANATHAMAYA 


. 45 
- SolicitorS— Bill of.'costs— Contenis—Duty of Bol" 
1 


citors. See Costs : . 7 
————— KNegligence— Question of fact. See O. P. C., 
1808, s. 110 S oz 3 ee SST 


. Sonthal Pargannas Seitlement Regulation 


(H1 011872), S. 5—Land suit defined—Suit for 
removal of executors— Jurisdiction of Civil Courts. 


Itis settled law that a suit for removal cf thé - 
~ executors and for vesting the,estate in a receiver - 


pending the disposa? of the suit is not a suit, for 


` Jand withinethe meaning of s.5, Sonthal Pargannas 


' jurisdiction cf Civil Courts. 


Settlement Regulation, and, therefore, is witbin the 
D vil Cour Pat Jocexpra NARAIN 
SINBA v, KALI KINKER Sixta, 6 Dat. 347; A. I. R. 1927 


"Pat. 251 . "Tw j T - 459 

‘Specific Rellef Act (I of 1877), 5, 9. ji 
See MUHAMMADAN LAW — 263 

. See Occtpaxcy ‘HOLDING | 428 


Km mn $8, 21, 56, 57—Agreenient not to let Mouse: 


to stranjcrc-—Specific: performanée—Injunction. 
There is a clear dist:nction between agreements 


* 


1 


` tial relief ande pay ad valorem 


- having &lready keen. partitioned, 


kelergin 
b dedende 
aintiff sued 









granted. L NATHU Lan? L 9 Lah, L, J. 811 


AS . 7 
8. 31—Mistake in mortgage-deed repeated (s 


decree—Suit for rectification of decree, | whether 
maintainable. E i | 
Where there is a mutual mistake in the execution 
of a mortgage document and it is repeated in the 


. decree passed thereon, the Court has the power to 


rectify not only the mortgage-deed but the mortgage- 
decree as well. M Upaprasuta LaTCHAYYA v: QopA- 
PARTI SITAMMA e 384 


~ $, 42. See Buncat MUNICIPAL ACT, 1884, a. 15 


———— $, 42— Criminal Procedure. Code (Act To 
1898), s. 146--Dispute as to crops— Property sold— 
Sale-proceeds ordered to'be paid to one of the parties 
—Suitby the other party—Prayér for “declaration 
only, whether legal. C UD: 
Wherea Magistrate passes an order under 8.146 

Criminal. Procedure Code, a persgn claiming- the 

property need only sue for a declaration. He need 

not sue Government as it holds the property’ cn 
behalf of the true owner.: But where a Magistrate 
has interfered with .the possession of a party and 
ordered shat the sále proceeds of the property which 
is sold during the meanwhile be paid to one of the 
contesting parties, the other party, claiming it, must 
not only-sue fora declaration but also for consequen- 

r t Cowrt-fees on ihe 
amount of the sale-proceeds. N-SAKHARAM v, TUKARAM 

A. I. R. 1927 Nag. 316 | '" 851 


$. 42— Declaration," principles covcrnin 
grant of—Suit for declaration, Phat property i 
not open to partition —Povtition effected Ly Revenue 
Court—Declaration, grant  of—Estates' Partition 
Act (V B.C. of 1697)— Jurisdiction, eXercise 
of*by Revenue Courts—Interference Uy Civil Ccurts * 
—Submission to jurisdiction of Rewmue Ccurt, 
effect of. x - abe 
lt is well settled that a Court will not make a 
déclaration of an abstract right exclusive of practical 
utility especially when that declaration may rot ke 
productive ofany benefit to the party obtaining 
ethe declaration. Therefore, ina suit for declaration 
that -a particular estate is not open to partiticn as 
the declaratio 
scufht for cannot be granted where ihe, rartitjen 
has aay e oe by Revente Courts.: 3 
"he Civil Court-shculqd be vay slcwdo inte 
with the nen which Med 
Court undef vowers conferred ryen dte th 
Estates Partision Act, RS 


d for could te °° 


t 
, 


is exerciecd by Fevenue * 






' regards 'quantitycand, quality; sos "is 
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not binding’ as h 
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session of the. a the B8 bject-r 
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Statutes Interprétütion- Z6 ‘depres 
Gusrisdiction® dh i 
An, act. by; awhich.the jurisdiction of: the pu c 
Courts. of J udicature is taken away must’be ‘constru- 
ed. stefy. -Ibis not, to be-taken-away-by-: puttinga 


niet 


nj. 





‘construction. upon an. ‘Act of the Legislature.to dégrive 


such, Courts ; ‘of their. jurisdiction. 'S ^SHEWAKRÀM < 
Gorpon v, Gaman SHAN, Abs È. 1087 Sing eS 








Interpretation "Declaratory o 
uero operation. *. See' , T RANSEÉR > “OR: LAPROPERTY | 

as n Act, 1996, 5,2" Bo x1662)» 
- Fiscal- „Statutes, Bee | Fors ACT: 18785. 


5 "Penal. Blutatos: Bu. Paasion. 
Jii NkNCY ACT, 1909, 8.16 etsiz- seine gy 
e. Preambles, and. “pills,s-reference ^to. < 
Panes, or- | PROPERTS- (AMENDMENT) Aor, das 2 
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ORT 1887; s 
Std Ae f 
than Rs? 5,000,’ does ni t “debe 
thatthe real value exceeds that® 







dm such a case, inasmuch as the. District Judgéha 6 
nd. jurisdiction to entertain ib-abpesl; cthes plaitifisc 
appellant cannot be compelled to presentihis: appel 
before the District: Judgesinathesirsteiingtanee senti 
prove-the.resl value there with.the- objeot.óf having.s 
the appeal: regurned,; Pat AMIR pm Waapáso 

0 Bat.420; A; AR. 1927: iod noc BIS 
a TRAK Mans, value of... 








T $32 oi 
JThe-thakcautherities: Thad:nothing. tos done jih beat 

iibns of title or possession and no deduction AK toA 

title.-or:possession; can: legitimately bé “drawa ria e 
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"Ya. 195-1927 
v, P..Land Revenue Aso. 





- $. ‘114 Partition MEA nite en judiosta 
pi Oivi Court, Aether has jurisdiction to amend or. 
' modify: partition proceedings. ..”.. 

When partition proceedings are, drawn ap, the first 
“part of these prqpeedings is a decree of the Revenue 
--Oourtshaving the force of a decree of the Civil 
Court declaring the nature and extent of the interest 
of the persons applyimg for partition and of those. 
who-are made opposite parties in the application for 
. partition. This decree finally settles the proprietary 
` xights of the parties to.the proceedings and operates 
as res judicata and a subsequent Oivil Court decree 
cannot be passed to modify or amend the partition 
proceedings. 


A. 239 Rev.; A. I. R. 1927 All. 635; _. 360 
ge s. 233 (k).. See U. P. LAND REVENUE AOT, 
1901, 8,100 - 268 


Usurlous Loans Act (X of 191 8), s. 3, “application -- 


^, of — Excessive. interest and transaction substantially. 


s unfair—Re-opening opsingle transaction, legality of, .. 


“A Court can act under s.3of the Usurious Loans 
* Actonly if interest be excessive and the transaction 
‘+ between the ‘parties is substantially unfair. 

Id deciding whether the rate of interest charged is is 
excessive and a transaction between tlie . parties, 
substantially unfaif the Court must have regard 
to the prevailing rate of interest on similar trans- 
actions - in the locality. where the. transaction 
took place, the security offeréd to the plaintiff. the 
nature of the-dealings between the parties and the 
period during which the accounta pave remained 
outstanding. - 

Where a suit is not based on a series of transac- 
tions but on one transaction, the explanation to the 


proviso to s. 3 of the Usurious Loans Act does not. 


apply. L RuLDU Man THAKAR Das v. ALLAH Dirta, A. 


I. R. 1927 Lah. ‘621 531. 
Vendor and pairchaser. See Laserra Tron, Aor; 1908, 
Sar. I, ART. 9 385 





7 Want of title—Suit for purchase- 
money—Limitation. See- LIMITATION Act, 1908, Son. 


I, ART, 62 - 165 
Vendor's lien. See TRANSFER OF PRoparty Act, 1882, 

s. 55 €) >. 690 
. Wager. See PRINCIPAL AND AGENT 2188 - 
Wallb-ul-arz—Construction—‘Agriculturiat' metn- 


-ing of—Malik magbuza, whether agriculturist and 

* entitled to free grazing of cattle. e 

The term ‘agriculturist’ in a wajib-ul-arz comprises: 
all who make a living from a direct connection with. 
agriculture,-and init are included not only tenants 
but also agricultural labourers, but, however wid 
the term may be, it Gin only cover agriculturists.o 
the mahal to which the wajib-ul-arz relates. 

Persons whe are neither tenants nor agricultural 
labourers, pat wio merely hold aeconsiderable. area 


"n 


` GENERAL INDEKINDIAN GASES, - 


A Moxanp LAL v. NAUBAT I Lar, LR.8 


"A Jd 
ERS . To E 


. 981 e 


Wallb-ulsarz—condld. i E p oy? 


of malik. magbuea. land” "within the confines” of a 
village are not sgrieulturists within the meaning ole 
the term in the wajib-ul-arz of the village and are 


.notentitled to the free right of grazing their battle 


on the village pasture, | 


N GANPATI v, VITHAL, A. T. 
R. 1927 Nag. 288 ` 140 


-Waste iand=Possemion. presumption of. 


Inthe case of waste land possession follows title. 
L JIWAN SINGH v. Karam- Din, A.I. R. 1927 Lah. 664 " 
67 
WIII—A bsolute estate Condition restrictimg enjoy- 
ment, validity of. See HINDU Law 506 
: Construction Reference to similar Wills— 
‘Person “disqualified, whether can inherit to legatee e 
- —ÜConditions ‘relating to devolution of absolute 
- estate, whether valid. - 
Itisnot desirable or safe especially in India to.. . 
construe one Will by reference to m dauid of more 
or less doubtful import in other Wills. | 
Where, a testator has by his Will:expressly dis- 
inherited a person, such’ person is not debarred grom 


inheriting to the testator's property as an heir to one 
= of the legatees on ‘whom the Will has- conferred as 


absolute estate. ` 

Any condition imposed by & tesjator as to the 
modb in which the estate, which had become the ' 
absolute property of thé legatee, should devolves on . 
the legates dying intestate, is repugnant to the grant. 
and void according to Hindu Law. -S NANDIRAM 
TAHILRAM v. Moram Prssuvar, A. T. R. 1927 Sind 234 

849 

Witness—IlIness—Medical -certificate— Examination 

of medical ‘practitioner,- whether necessary. See 

Evivencs Aor, 1872, s. 33 


WORDS AND PHRASES;— . B Ur M 
Agriculturist. See Wajib-ul-arz 

See Atso Custom— ALIENATION 665 

Bullding. See Bompay DistRior MUNICIPAL gm 


1901p & 3 02 
Classes. See PENAL Oops, 1860, s. 153 ta) Cen 
Closed. ` See LIMITATION Act, 1908, s 4 840 


Conclusive. See C. P. O:, 1908, O. XXI, er. 58, 63 
2 


.. Detaln. See Pevar Cops, 1866, s, 498 559 
- Immoveable property. See Hinpv Law 742 
Lawald. -See Jagirdari GRANT 629 
Malik-wa-qabiz. See HinpueLaw s 506 
Milklyat, See Hindu Law A 506 
Offender. See Penit Conk, 1880, s. w 402. 


Produced. -See On. P. O., 1898, s. 195 (i) (c) 204 
Resshipped or re-exported ' goods. See’ Bir 


“or LADING ` 323°. 


Sell. .See Boysav ABKARI Aor, 1878, a. 45 834 
Temporary absence. See Mapnas Looa Boards 

Act, 1920, s. 23 (2) -> 821 
Transfer. See AaRA TENANCY Act, 1901, 88. 20, 21 
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PRIVY: COUNCIL. . 
APPEAL FROM TEE LAHORE. Hiew Court. 
g February 11,.1927. 
Present:—Visgount Dunedin, Lord -Salvesen 
; and Sir John Wallis. f 
Tas PUNJAB COTTON PRESS. 
COMPANY, LUrmITED—APPELLANTS 
f versus f 
Tae SECRETARY or STATE ror INDIA 
iv COUNOIL—RESPONDENT. ' 


Limitation Act (LX of 1088), Sch. I, Arts. 2, 86—* 


` Northern India Can&l and Drainage Act (VIII of 
1873), s. 15—Diversion of flood water by cutting canal 
bank—-Damage caused by such water—Suit.to recover 
compensation—Limitation, . 


* Plaintiff instituted a suit'againstthe: Secretary of 
State for Indis in Oouncil to recover compensation 
on the allegation that during a season of flood the 
defendant's officers had cut the bank of a canal in 
order. to. divert flood water from one side of the 
canal to the other, as there was danger that unless 

“ such diversion was made the Railway embankment 
owned by the defendant would be damaged and that 
such diversion damaged: certain mills belonging to 
the plaintiff : : : ; at 

Held, (1) that on the.averments contained in the 
plaint the-case didnot fall within the purview of 

8.15 0f the Northern India Canal and Drainage Act 
and that, therefore, the suit, on-the face ôf it, was not 
governed ®by Art. 2° of Sch. I to the Limitation Aot; 


vos BEND | 
(2) that if the defendant was able at the-trial te 
prove : that the diversion was made for the purpose 


of protecting. the: canal and not fox the -purpose - of 
‘saving the Railway embankment from injury it would - 


"be open.to.the Court: to hold that the case fell within. 
the purview. of. Art. 2.of Sch. I to the Limitation Aot ; 
(3) that if, on the other hand,- the allegations con- 
tained in the plaint were found to be correet the case, 
Miedo governed by Art. 36 of Sch. I of the Limita- 
tion Act. =- 7 c7 - ia Le 


JJ.), in First Civil Appeal No. 2440 of 1927, 
dated the 3lst May, 1923, reported as 795 
Ind. Cas,.208, reversing. the judgment and 

. decree. of the Senior Sub-Judge, Lahcte, 
dated the 21st May, 1917. : 





Messrs: De Gruyther, K. C., and Dude, for.’ 


the Appellants. : 


Messrs. Dunne, K. C., and Brown, forthe . 


Respondent. l 


< JUDGMENT. 

-Viscount Dunedin.—These 
suits have been consolidated and they 
have all been decided on the same plea 
by.the learned Judges of the High Court: 
at Lahore, but in truth they are in: a very. - 
different position, because ‘th® first: suit- 
was brought before the expiry of two years ? 


‘and the other two suits were not brought ` 


three : 


until the expiry of the two years ;in-other = ' 


words; the first suit is not hit by the limi-- 
tation of Art. 36 of the First Schedule of the - 


- Limitation Act, which reads as follows:: 


“For . compensation for any malfeasance, ` 


J . É e. x 
Tnisfeasancé, or non-feasance, independent; 


of contract and not herein specially. pro: ‘ 
vided for, limitation. two years.” But” 
the two,other suits.are hit and, therefore; - 


. in so far asthe two latter suits- were dis-- 


missed, the judgment was right, alfhough 
their Lordships do not think it went 
upon the right ground, bécau8e it was. 


¿put upon Art. 2 of the Limitation Act, ` 
. instead’ of; upon Art. 36.. The first. suit, `- 
. however, was brought within tavo years, 


and, therefore, so far as limitation is con-^ 


cerned, it -is either hit under Art. 9 or: 
: not ə all. - Article.2 is: 
„tion for doing or for omitting to do an. 
“act alleged to.be in pursuance of any - 

enactment...for time being in British India” 
“and the period is ninety days.. C. 
. ` «What is complained, of here is that the: 

Appealfrom thejudgmentand decreeofthe- 
Lahore High Court (Harrison and Zafar Alii 


“For: compensa- : 


Government, who arethe people in charge: 
of the ganals, coristructed a vast set of: 
irrigation. canals in the neighbourhood: of? 
the. Ravi: River. The Ravi Rivet was- 
prone to frequent floods and these. carals’ 
not.only acted as irrigation canals, buf. 
they also acted to, a certain extent ag 


: 21 


4 


;"felieves of the river in food; but the 
riyer ‘had been apt. to flood to an ex- 
tent which.the canals .could not relieve, 


"and accordingly spilt water came upon 


ecertain land on either side *of'the canal: 


and, at a certain plgce, in order to deal 


. with this spilt water and let it away to 
. the ordinary level of the country, the 


officials, first of all, cut three cuts through. 
the canal at a place marked M on the 
map. The result of that was to let water 
down from one side of the canal, namely; 


‘the 'sid@ nearest the Ravi River, to the 


other side and then down the water tumbl- 
ed; then there became a great accumu- 
lation of: water lower down and, in order 
to let that water away, the configuration 
of ground being such that the Ravi River 
at this place was in a position well to the 


left of the canal, looking the way that. 


the water is flowing, they recently cut 
two~othér cuts; letting the water back 
again to its old side:next ‘the Ravi River. 
They cut atea: place which is marked A 
on,the plan,:a cut.quite close to where 
the Railway: passes: on a high embank- 
ment, atid they did so as alleged really 
because. they were afraid, if this accumu- 
lation went on, the Railway: ‘embankment and 
the Railway might be injured. The result of 


. that, as the plaintifis say, was to injure 


their mills. Gt is quite clear that, upon 
the plaintiffs showing, this was an act 
which the defendants performed ‘at their 
own hands, and. which, so far as, status 


`. were concerned, they do not seem on the 
‘statement contained in‘ the plaint in a 


. position to justify. 


No doubt, if they 
can show titat what was done falls within 
the provisions of the (anal Act, that is 


. to say, if they can show that it was really 


done, as 8,419 'of the Canal Act says, in 


. order to avoid accident to the canal, then 


they will come straight. within the clause 
Blreàdy mentioned, Art. 2 of the Seepnd 
Schedule. ' But their Lordships , think the 


. lower Court has strayed into’ an error, in 


< proved against the averment of the plaint- . 


that they have taken that as if it were 


ifs. The plaintiffs’ case as it stands does 


: not show that the action was done. for 


any purpose of protecting the’ canal, but 
only for ihé purpose. of protectinge the 


Railway and letting the’ ge eta Ac- - 
it at „this, 


cordingly, 2 determination o 
sibge depending upon Art. 2 cannot stant 


i ‘put, $t.«he same time, when the cdse goes. < 


pach, the learned O REEN araga 


at t 


MM 


` MOHAMED EBRAHIM MOLLA V. COMMISSIONERS, „PORT, OHITTAGONG. [103 ] I. O. 1927] 


having gone into the facts, if the High- 
Court, on taking up those facts, consider 
that it is proved as a matter of fact that 
the operation was really fos the protec- 
tion of the canal and that, °consequently, . 
it falls within s.*15 of the "Canal Act, no 
doubt the plea of limitation will. apply. 
In other words, ' the judgtnent ise not 
necessarily wrong in applying the plea of 
limitation under: Art.. 2° but it is wrong, 
because it -has applied it to a case which 
is contrary to what is averred by the 
plaintifis before it has come to a determi- 
nation on the facts. The case will, therefore, 
have to go back, and their Lordships will 
-humbly advise His Majesty accordingly... 
. ‘As there has been divided success, there 
wi po no costs awarded to either party. 
Case remanded, 

Solicitors for the Appellants! ——Mr. H. S. 
L. Polak. 

Solicitor for the Respondent: — Solicitor 
India Office. . 





CALCUTTA HIGH COURT. 
ÁFPRAL FROM ORIGINAL DECREE No. 263 
< oF 1924. ' 
? August 9, 1926, 
Yresent:—Bir N. R. Chatterjea, KT., 
` Acting Chief p ee and Mr. J ustice 


MOHAMED EBRAHIM MOLLA— 
^. DEFENDANT— APPELLANT 


A ~ Versus : 
COMMISSIONERS ror Tar PORT or 

| CHITTAGONG—PramvrIPE—. 
RESPONDENT. : 
* Chittagong Porighet (V of 1914), ss. 286 29, se, 69-— 
Agreement by Commissioners to let out steam tug for 
operations outside Chittagong river, validity of— 
Contract not in accordance with pi ovtsions of Act-— 
Port Commissioners, whether. entitledto recover hire 
money—Quantum meruit, doctrine of, applicability 
of—Contract not binding m ‘one party, whether binding 

on the other. 

It isnot ultra vires of the Cemmissioners for the 
Port of Chittagong to let out a (steam tug for ope- 
rations outside the Chittagong Tiver. (p. 8, col. 


"'At'Dommon Tara Corporation ia. bound by those 
contracts only which are made under’ the. Corporate- 
Seal. To thisryle there are certain exceptions, for 
instance where the contract is executed or, it is im- 
possible to affix a seal ds in cases of. great urgency 


frequent occurrence,. Where, however, “there is 
expfess statutory „provision .requiring that certain 
formalities must be observed by the Corporation when’ 
entering into a Contract, the exeentons "wil not apply, ` 
[p. 8, col. 2, p. 9, col. 1j 


or the contract relates to some small,matter,, of very" - 


[103 L O. 1927] MOHAMMED EBRAËIM MOLLA v. 


Where a contract is invalid so far as one party is 
concerned by reason of some statutory provision it 
cannot bind the other party also. [p.11, col. 2.] 

The Commissioners for the Port of Chittagong hired 
out a steam tug to the defendant attherate of 
Rs. 1,500 per day, the probable duration of the 
engagement being 12 days. The contract of hiring 
was reduced to writing and was signed on behalf of 
the Port Commissioners by the Port Officer of 
Mouluiein. Thetug was used by the defendant, but 
disputes subsequently arose and the defendant 
refused to pay the amdunt of hire and other charges 
in respect ofthe tug. In a suit by the Port Com- 
missioners to recover the amount of hire etc: 

Held, (1) that the contract not having been executed 
in accordance with the express provisions of ss. 28 
and 29 of the Chittagong Port Act was not binding 
either upon the Port Commissioners or upon the 
defendant; [ibid.] ; 

(2) that the Port Commissioners were entitled to 
recover on the principle of quantum meruit such 
amountfrom the defendant as may be reasonable 
andjust for the services actually rendered by the 
tug to the defendant. [p. 12, col. 1.] 
|, [Case-law referred to J : i 

Appeal against the decree of the Subor- 
dinate Judge, Chittagong, dated the 18th 
August, 1924. e : 

Mr. Pugh (with him Babu Narendra 
Kumar Das), for the Appellant. 

Mr. B. L. Mitter (with him Babu Surendra 
Nath Guha), for the Respondents. 

JUDGMENT.—This appeal arises out 
of & suit by the Port Commissioners of 
Chittagong to recover Rs. 27,768-12 as hire 
ofa steam tug, from the defendant, under 
the following circumstances:— _ 

It appears that the defendant purchased 
a steamer War Puffin, which had been 
stranded on a reef, and engaged one Mr. 
Aiken and another person for ealvage opera- 
tions. Mr. Aiken, on the 2nd April, 1926, 
wired to the Port Officer, Chittagong: “Can 
you sead powerful tug boat to the mouth of 
Moulmein giver to tow stearggr War Pujine 
to Rangoon? If so, state terms. Tug re- 
quired as soon a8 possible before the 10th 
April. Reply urgent.” The Port Officer, 
Ohittagong, on the. 3rd April, replied: 

. "Termas Rs. 1,500 per day from date tug 
leaves Chittago till date she returns 
Chittagong. The additional cost of insur- 
ance of tug for vdyage also all pilotage fees 
and port dues at Moulmein and Ranggon”. 
After some correspondence about the terms, 
the defendant's attorney, Mr. Aiken, on the 
8th April, wired to the Port Officer: “Your 
telegram 3rd instant. Terms accepted. Tug 
Tequiredhere Hth instant morning. Confirm- 
‘ing by letter also through the Port Officer, 
Moulmein, on your behalf who will tele- 
raph you." On the same day the Port 
Officer, Rangoon, wired tothe Port Officer, 
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Chittagong: “Agent War Puffin requests me 
to sign agreement on your behalf for sêr- 
vices of tug Gekko in accordance with terms 
stated in your wire to them dated 3rd. Will, 
do so if you approve and forward agreement 

The Port” Officer, ‘Chittagong, 
"Please sign agreement. Gekko 
sazis noon to-dax andshould arrive Moulmein 
12th. Inform War Puffin”. 

An agreement was accordingly executed 
by  Lieutenant-Commander Gordon, the 
Port Officer, Moulmein, on behal$ of the 
Port Officer, Chittagong, and the defendant, 
Mahomed Ebrahim Molla, by his attorney, 
Mr. Aiken, on the 9th April, 1920. The 
agreement runs as follows:— e 

"To all to whom these presents come, 
greeting: Whereas Mahomed Ebrahim 
Molla, Esq., Merchant, Rangoon, Burma, js 
desirous of obtaining the services of a sea- 
going tug to assist in the salvage operations 
on the SS. War Puffin now lying stranded 
on the Longstone's Reef at Amherst, Lower 
Burma, and whereas the Port Officer, Chitta- 
gong, by a telegram dated at Chittagong on 
the third day of April, 1920, has..agreed to 
hire the tug Gekko being the property of 
the Port of Chittagong and under his juris- 
diction, for the sum of rupees fifteen hundr- 
ed per diem from the date said Gekko leaves 
the Port of Ohittagong until the date of her 
return to the said port and whereas the said 


Port Officer requires that the cost of the’ 


insurance during the period of the tug's 
absencé from the Port of Ohittagong, toge- 
ther with the cost of all port dues and 
pilotage incurred during the said absence 
shall be defrayed by the hires now it is 
hereby agreed as follows:— 

“(1) The said Mahomed Ebrahim Molla, 
hereinafter known as the hirer, by his law- 
ful attorney, J. W. Donaldson? Aiken, of 
Rangoon agrees to hire the said sea-going 
the Gekko on the terms and conditions as 
aboVe spécified from the said Port Officer, 
Chittagong, together with all her’ proper 
equipment, towing gear, etc, for a period 
sufficient to perform the salvage works 
above mentioned. . 


. "(2) The Port Officer; Chittagong, herein- | 


after known as the lesser will use his 
utmost endeavours to ensure that the said 
Gekfo will arrive at the scene of the -above- 


mentioned s&lvage operations on or befofe . 


Tuesday, the thirteenth day of April, :930, 
at Amherst, Lower Burma, together,wish all 
Heceseary equipment, towing gear, fuel, 
lubricating oil, crew,” etc, and the said 


L] 
da 
Gekko wil be thereafter at the disposal of 
and under the instructions of the said 
attorney saving and excepting such instruc- 
tions as the officer in command of the said 
Gekko may consider as calculated to endéa- 
vour éhe eafety of the said tug. 
"(3) The hirer agrees by his attorney to 
pay tothe lessor the rates and commitments 
hereinbefore specified and undertakes fo 
exercise all reasonable care to ensure the 
safety of the vessel aforementioned, and the 


lessor on his part agrees to render all pos- - 


sible helB and assistance of which the said 
Gekko is capable without unduly endanger- 
‘ing safety of the vessel. 

“In witness whereof the said Mahomed 
Ebrabim Molla, by his attorney, and the 
said Port Officer, Chittagong, by his proxy, 
Commander B. Gordon, R. I. M. Port 
Officer, Moulmein, have hereunto set their 
hands on this the ninth day of April in 
the year nineteen hundred and twenty at 
Moulmein, Lower Burma. 

*J. W. DoNLADSON AIKEN, 
"Attorney for Mahomed Ebrahim Molla. 
“B. GORDON, 
“Tieutenant-Commander, R. T. M. 
Port Oficer.” 

It is to be observed that although the 
original understanding, as evidenced by the 
telegrams, was that the tug was to tow the 
War Puffin, by the agreement actually exe- 
cuted by the Port Officer, Moulmein, on 
behalf of the plaintiffs, it was to “assist in 
the salvage operation on the 88. War, Pufin 
now lying stranded on the Longstones Reef 
at Amherst". The plaintiffs, however, 
acquiesced in the agreement executed, and 
nothing turn’ upón the variation. 

The tug Gekko sailed from Chittagong 
under the charge of Captain Jackson on the 
9th April and arrived at Amherst on the 
12th April. On the next day, Captain 
Jackson reported his arrival to the Port 

«Officer and received a wire from Aiken “jm- 
perative Gekko at Amherst to-morrow morn- 
ing at the latest”. The Gekko arrived at 
Amherst on the 13th April at 3-20 P. M; but 
Aiken informed Jackson that he could not 
come that day ashe was unwell. On the 

next morning (14th April) 

the tug, : Y 

The plaintiffs’ case is that Aiken then teld 
Captain Jackson that he would make an 
attempt to float, Wan Puffin on the 17th 
April, the tide of that day being the highest 
and cofsequently most suitable for attempt. 
pt sslvege, end that in the mefntime’the 


Aiken boarded e 


wi 
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Captain with the permission of Aiken went 
to Moulmein to arrange for coal for his 
return journey, but.informed him that he 
would come down to Amherst daily io see 
ifhis services were required. Qn the 17th 
April, Captain Jackson began the work of 
salvage: affer several unsuccessful attempts, 
wire from the tug was connected to War 
Puffin. At 1-30 p.m. under orders from 
Aiken, Captain Jackson,epicked up the 
anchor of the steam tug Gekko and com- 
menced towing War Puffin. The towing 
was continued until it was discovered that, 
notwithstanding every effort, the vessel 
would not float clear of the reef and further 
towing was useless. Mr, Aiken at 2-15 
P. M., asked Jackson to stop towing, as" the 
vessel was, notwithstanding the towing, 
fast on the reef. On the next day (18th 
April), Jackson received a letter from 
Aiken saying that as War Puffin had strain- 
ed herself so badly during the attempt to 
clear her, any further attempt would be 
useless, and as the further services of the 
Gekko would no longer be fequired, Jack- 
son was asked to go back to Chittagong 
with all despatch. Accordingly after wait- 
ing for a towing wire which was made over 
on the 21st April, and in the meantime 
taking necessary coal from Moulmein, the. 
Gekko left Amherst on the 21st April and 
reached Chittagong on the 24th April, 
1920. The plaintiffs claim from the de- 
fendant Rs, 27,768-12 for the hire of the tug 
from 9th April to 24th April, including 
Rs.5,238 paid by them as insurance premium. 

The defendant admitted that the tug ar- 
rived at Amherst on the 12th April and was at 
the scene of-the salvage operations on the 
afternoon of the 13th, but that on the» 14th 
fhe defendant'sggent was not able to utilize 
thé services of the tug, as Jackson said 
that the vessel had not enough coal to 
effectively assist in the salvage operations, 
and that in consequence all arrangements 
for that day and the favourable conditions 
of that date were lost jo the defendant. 
The defendant denied that the salvage 
operations were postponed by Mr. Aiken to 
the 37th Aprils for any such réasons as 
alleged by the plaintiffs, and contended that 
the Gekko made several trips between 
Amherst and Moulmein from the, 14th to 
16th April for Captain Jackson's benefit, 
as he was taking to his own use the pilotage ' 
fees which the defendant had ultimately to ' 
pay, and it was on the 16th that Captain 
Jackson for the first time asserted that the: 
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vessel had sufficient coal to perform 

the services for which it was hired and 

that the salvage operations were per- 

formed on the 17th April, as up to that 

date the Gelsto was not in a position to 

render any service for which it was hired. 

The defendant submitted that the salvage 

operations on the 17th April were unsuc- : 
cessful owing to the Gekko being unable 
to render any asBistance or service, as the 
vessel was not capable to tow the War 
Puffin effectively, and asthe tug was not 
provided with the necessary equipment, 
towing gear, etc., for such salvage opera- 
tions, that consequently the War Puffin 
was badly strained,-and ultimately all sal- 
vage operation had to be abandoned, and 
that the defendant sustained substantial 
damage. It was further pleaded that in any 
case the defendant was not liable for the 
hire of the vessel except forthe six days 
the vessels took in coming and going and 
for the'one day it was engaged in the sal- 
vaga operations, ° 

In his additional written statement, filed 
on the 3rd November, 1921, the defendant 
further pleaded that the Port Officer of 
Chittagong had no authority to represent 
and did not represent the plaintiffs in the 
negotiations and the contract, and further 
that the contract executed by the Port Offi- 
cer of Moulmein as agent ofthe Port Off- 
‘cer of Chittagong for the plaintiffs was 
illegal and void under the Chittagong Port 
Act and was not binding or of any legal 
effect on any of the parties thereto, It 
was also pleaded that the tug Gekko which 
was let out on hire tothe defendant on 
his requisition to send a “powerful tug" 
was Wot of sufficient power to salve the, 
steamer orto tow up the Fame from the 
Longstone's Reef to Rangoon, and that there 
was thus & breachof warranty on the part 
ofthe plaintiffs and the defendant was not 
liable to pay any &mount for hire. The 
defendant claimed Rs. 50,000 as damages 
caused to the Wa» Puffin. 

Captain Jackson and Mr, Bryan, Port 
Officers, Moulmein, were the, principal, wit- 
nesses examined for the plaintifis,*and 
Rahman Chaudhury and Mr. England for 
thé defendant. The defendant wanted to 
examine Mr. Aiken on commission. He was 
certainly an important witness, ashe was 
in charge of the salvage operations on be- 
halfof the defendant. A commission Was 
sent out for his examination et New York 
where he was then residing, but he having 


5 


left New York, the commission was returifed 
unexscuted. l'résh commission was applied 
for by the defendant for his examination 
in California, but, as his whereabouts were 
not known vith certainty, it was not issued, 
Ultimately the defendant stated that Aiken 
was xesiding in Mexico and applied for com- 

ission for his examination there. The 

ourt, however, was of opinion that as the 
witness was so often changing his place of 
residence, and there was no certainty of his 


‘continuing to reside at Mexico, andas the 


commission to New York took abou a year's 
time, the application for the defendant 
should be disallowed. : 

The learned Subordinate Judge, upon a 
consideration of the evidence, : found in 
favour of the plaintiffs. The defendant has 


appealed. The first question for considera- 


^ tion is whether the salvage operations 


could not take place before the 17th April 
owing to any-refusal or default on the part 
of the Captain of thetug. Captain Jack- 
son, itis true, says that the * master of the 
War Pufinasked him on the 14th te go 
alongside of and get her clear of the reef, 
and that he refused to comply until he had 
seen Mr. Aiken and a copy ofthe contract. 
But his instructions weretotow the War 
Puffin from Moulmein to Rangoon. The 
telegrams, dated the 2nd, 3rd, 6th and 8th 
(and replies thereto) all refef to towing, and 
the assisting in "salvage operations" was 
introduced for the first time in the agree- 
ment dated the 9th April gxecuted by ‘the 
Port Officer, Moulmein, Captain Jackson 
"had started from Ohittagong on the 9th 
April and eyidently he was not aware of 
the agreement about assiStind'in the sal- 
vage operations. But there was no refusal 
to assist in salvage operations. Captain 
Jackson refused the request enot of Mr, 
Aiken butof the master of War Puffin, 
Captain Jackson says: "Mr. Aiken told 
maedo make an attempt to toat War Puffin: 
at high tide on the 17th because the tide 
of the 17th*was the best tide. By ‘best 
tide’ I mean the highest tide. Mr. Aiken 
did not show me the copy of the contract. 
l asked him every day to show me the 
"copy of the contract, but he put me,off 
every gay with Some excuse. I told Mr. 
Aiken that as I was not required in the 
meantime, J would go to Moulmeir to get 
coal foriny return joyrney, to Chittagong. 
Inever told Mr. Aiken that Ihad no sufi- 
eient cbal to go on with the salvage Spera- 
tion.'.I al]Bo told Mr. Aiken that I would 


Pme: daily to Amherst to seg if my service , 


* was: required. I went to-Moulmein as the 


M 


" arrangement with Mr. Aiken was that the 
-salvage operation would take place on the 


."-Mth, On that date I returned to*Moulmein 


ixl 
" 


at 


prohably.at 3 r. m.” The Court below ob-: 
.Berves: 


"Ffom the evidence of the Port 
Officer, Moulmeir,it appears that 60 tons, 
of coal was supplied by him to Gekko- tn 
the 19th April The infructuous salvage 


` , operations were carried on the 17th April; 


. it follows, therefore, as a natural corollary, 
>that the operations on the 17th April were 


'.earried on with the coal.Gekko had in her: 


bunkers from the time she left Ohittagong; 


>; it’ was done before she was re-stocked on 
. the 19th April. 
‘she.had not had coal in her bunker to have. 
undertaken the operations on the 14th April 
goes away. The frequent journeys “‘made- 


Thestory, therefore, that 


. «by Gekko from Amherst to Moulmein and 
, back is more than. can be accounted for; 
“and, in my ‘opinion, the reason for not. 


operating om the 14th is wrapped in ob- 


` security, which is. accentuated all the moré 
_. by the fact that we have not had before 
, us what Mr. Aiken might have’ said: He 


was the only person. who could have en- 


- lightened on this point." The reasons why 
the salvage operations for which Mr. Aiken 


` showed so much anxiety were postponed 


.to the 17th could have been explained by 


‘him. According to Captain Jackson, it 
, was: postponed because Aiken wanted to 
have the.operations..when there was a 


^, but, having regard to the letters written ` 


favourable tide oh the17th. It is unfortun- 


ate that Mr Aiken could; not be examined, 


by Mr. Aiken at the time, it would appear 


‘that there was no refusal or laches on the 


u part of the Captain of Gekko; 


While the Gekko was at Moulmein Mr. 
Aiken wroté a letter on the 18th April to 
Jackson, which runs as follows :— -> - 

“I have to inform: you that owing to 
the way in which the ship has strained’ 


. herself it will be impossible to make any: 
" further attempt to tow her off. You are, 


therefore, requested to proceed to Moulmein 


. and load the necessary coal and water for 


`- in tonsideration. of the heavy’ daily-fee, we 


your return journey to Chittagong, which, 


, 


. are paying for your vessel, we trust pouill, 


do without unnecessary delay. - 
“Thanking you for your assistance, 
ae ia “Yours faithfully 
“J. M. DONALDSON ÅMKEN,, 


^ Attorney for M. E. Molla Bsa: Rangoon? 


` 


` 


- 
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There is-not a word of complaint about 
Captain Jackson's refusal or wasting time, 
nor any complaint.thatthe operations could 
not be carried on: for want of coal. Then 
the words “Thanking for yopr assistance 
negative ‘any such case as is now set up. 


On the 5h May;-1920, the Port Officer, 


Chittagong, wrote to Aiken, as agent. of. 


the.defendant, demanding early payment 


of bill for Rs. 27,768-12, heing the hire and: -~ 


insurance premium of the S8. Gekko. A 
reminder was sent on the 26th May, 1920, 
to Mr. Aiken as agent ofthe defendant 
and a similar letter was sent to the de- 
fendant direct. On the 3rd June, a tele- 
gram was sentto Mr. Aiken to wire when 
remittance might be expected, and, on 
the 4th, aletter confirming the same. It 


appears that a telegram had been sent by ` 


the defendant tothe Port Officer, Chitta- 
gong, on the 13th June fora detailed bill, 
and accordingly the latter by his letter, 
dated the’ 14th June, forwarded “a detailed 
bill for the services ef the Port ‘Commis- 
sioners tug Gekko as requested.” So -that 
up to the. 14th June, fora periodcfmore 


than a month and a half, there'was no. 


complaint whatsoever, and no indication 
of'thé present case. 
that Mr. Aiken was then there, and if there 
“was any .reason for complaint, it is strange: 
that none was set up at that time. It was 


not until the 7th July, 1920, when Mr. 
Barjorjee wrote & letter to the Port Officer. 


that the complaints about the salvage 
operations not having been done owing 


to the shortage of'coal and Captain. Jack- 
son.making river trips between Amherst. 


and Moulmein for piling up pilotage char- 
ges were set up, even in that lawyes's lét- 
ter, there waswo complaint of any ‘refusal 
on the part of the Captain of Gekko. : 
Having regard to the absence of any 
complaint in the contemporaneous corres- 


: pondence up to June, 1914, aba time when 


Mr. Aiken (who knew: everything) was on 
the spot, and particularly to Mr. | Aikeh's 
letter of the 18th April; written immediate- 
ly after the :salvage operations of the 
l7tb$ April, we are unable to ‘accept the 
defendant's case setup in this suit. For 
the same regsons, we do not attach any 
importance to the grievance made by the 
defendant that-the commission for the 
examination of Mr. Aiken it! Mexico was 
disallowed. |. . 

The Court, below has'shown that no 
warranty’ was given for the success of the, 


` 


It-is tó be observed. 
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salvage operations either expressly or im- 
pliedly, and that on the contrary the terms 
of the agreement indicate that Gekko was 
to play a subsidiary part in the salvage 
operations by? making such: contributions 
83 she was capable of. We need not discuss 
the matter, as no arguments haveebeen ad- 
dressed to us on the point. 

On'the whole, wesee no sufficient reason 
to differ from the gonclusion arrived at by 
the Oourt below on the point. 

The next question is whether the hiring 
of the tug for the purpose of towing or sal- 
vage operations outside the Ohittagong 
river, at Amherst, was ultra vires of the 
Port Commissioners, 

Seotion 38 of the Chittagong Port Aot 
lays down that the Commissioners may 
contract and carry out the following works 
An MANG A KN (9) “the procuring and em- 
ployment of steam vessels for towing vessels 
into, out of, in or upon, the river............... " 
It is contended for the appellant that "the 
river" means the Olittagong river, and 
that under the Act the Commissioners 
have no power to employ tugs outside that 
river, and that. they have no power to hire 
out a tug either for the purpose of towing or 
for salvage operations, at any rate outside 
the Chittagong river. 

With regard to this contention it -is to 
be observed that the words “ towing ves- 
sels into” theriver must refer to cases of 
towing from outside into the .Chittagoing 
river. It appears, however, that the vessel 
War Puffin was notto be towed into the 
Chittagong river but from Amherst to 
Moulmein or Rangonn both of which are 
outside the Chittagong river. 

It isecontended by the learned Advocate- 
Ganeral thgt under s. 69 of dee Act, ' the ° 
Commissioners may, for the purposes of tHe 
Aet, aequire &nd hold moveable and im- 
moveable property within or without the 
limits of the Port and may lease, mortgage, 
sell or exchange such property", that the 
Oommissioners, therefore, for the purposes« 
ofol. (g) of s. 38 had power to acquire 
the tag Gekko and'hold it without the limits 
of the port; and also to let it owt. : 

Mr. Pugh contends that the hiring of a 
vessel is not "lease". The. expression 
"lease" is not defined in the Act and 
although it is ordinarily used in connection 
with immovegble property, it appears that 
in the agreement between the parties in he 
present case (Hx. 4, dated the 9th 
April, 1920,) the Port Officer of Chittagong 
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is referred teas the “lessor, Ig Sorat 
ton on Oharter Party,llth Edition, page 
4, " demise or lease " of ship is referfed 
to, though, at page 5, it is stated that the 
modern tendency is against the construction, 
of acharter asa "demise or lease“, It is 
contended by Mr. Pügh that whether fhere 
can Wea "lease" ofa ship or not, there 
was nolease in the present case as the 
Commissioners never parted with the whole 
controlof the ship. Captain Jackson, the 
master of the vessel Gekko, was, no doubt, 
to act under the instructions of the defend- 
ant's agent Aiken, but the Commissioners 


did not part with the entire controlof the , 


vessel forthe period. Paragraph 2 of the 
agreement, after providing that the lessor 
(the Port Officer of Chittagong) shall see that 
the Gekko arrives at the scene of salvage 
operations on the 13th April, 1920, together 
with all necessary equipment, towing gear, 
fuel, oil, ete., states that “the said Gekko 
will be thereafter at the disposal of and 
under the instructions of the gaid attorney 


. Bavingand acceptingsuch instructions as the 


officer in command of the said Gekko thay 
consider as calculated to endanger the 
safety of the vessel”, 

I appears, therefore, that the Gekko was 
to be under the disposal and instructions 
of the defendant's agent so far as the opera- 
tions to be performed by itgvere concern- 
ed, but that it was to be under the control 
of the Commander for the purpose of navi- 
gation. But, having regard ‘othe nature 
of the “property (B towing vessel), such 
control would necessarily be reserved in 
the Commander of the vessel, and would 
not show thatit was not hired or let out, if 
the latter expression includes hiring. 

The question, however, still remains whe- 
ther a towing vessel can be let out by the 
Port Commissioners for operatiéns outside 
the Ohittagong Port. If the contention 
of the learned Advocate-General is correct, 
the* Commissioners can let out the vessel 
for towing or salvage operations in the 
Indian Ocean or the Mediterranean Sea, 
It seems that the provision'in s. 69 that 
the Commissioners may hold moveable 
property without the limits of the Port 
should he qualified by the words “for 
the surposes of this Act”, and the pur- 
poses ofthe Act under s. 38 (9) being to 
tow into theriver (the Ohittagong rivet), 
the lease is to be confined to casês whare 
the vessel is leased for" towing wessels 
into, out of in or upon the river” (i e, 


é 
2 8 
the Ohittagong river) and not for such 
Operations unconnected with the Chitta- 
‘gong river. The expression “lease ", how- 
ever, occursalong with the words " mort- 
gage, sell or exchange such property”. 
It "s difficult to see how there can bea sale 
for the purposes of the Act, and Pfa sale 
not to be qualified by the purposes of the 
Act, a lease may also be held to be not so 


. qualified. The result of our accepting the 


contention of the respondents will be to 
hold that although the acquisition and hold- 
ing property must be for the purposes of 
the Act, the lease, mortgage, sale or ex- 
change need not befor such purposes. The 
words, used, however, are wide, and we 
accordingly, hold, though not without hesi- 
‘tation, that it was not ultra vires of the 
Commissioners tolet out the steam tug 
for operations outside Chittagong river. 
The third question is whether the agree- 
ment, dated the 0th April, 1920, between 
the Port Commissioners and the defend- 
ant is a valid contract which can be enforc- 


As already stated, the agreement was 
executed between the defendant by his 
attorney, Mr. Aiken, and the Port Officer, 
Chittagong, by his proxy, 
Commander Gordon, the Port Officer of 
Moulmein. , : 

Now s.28 (1) and (2) lays down :—“The 
Commissioners ‘may enter into contracts 
authorized by this- Act which any person 
for the executien or supply of any works, 
labour, materials, machinery, stores, or for 
other matters necessary for carrying into 
effect the$rusts and purposes of this Act. 
(2) Any such contract, the value of amount 


Lieutenant: 


-of which does not exceed two thousande 


five hundred rupees, may be made by the 
Chairman in the caseof any work or mal- 
ter which he is authorised to carry out by 
‘this Act ortho rules or by-laws thereunder 
or which has been sanctioned by the ®om- 
missioners, but other contracts shall not 
be entered into except in accordance with 
‘a resolution passed by the Commissioners 
in meeting ". Section 29 which lays down 
the mode of executing contracts and agree- 
ments isas follows :—' Any contract, the 
value or amount of which does net exeeed 
two thousand five hundred rupees, fnade 
by the Chairman for and on behalf of the 
‘Commissioners may* be made in such man- 
ner end form as, according io the law for 
‘the timè being administered in, Chittagong, 
would bind him if such contract were on 
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his own behalf. (2) Every contract or 
agreement by or on behalf of the Commis- 
sioners which shall exceed the sum of two 
thousand five hundred rupees shall bein 
writing and signed by th$ Chairman or 
Vice-Chairman tnd by two other Commis- 
sioners, and shall be sealed with the com- 
mon seal of the Commissioners". e 

The contract was not made by the Chair- 
man andit could not be, as Rs. 1,500 was 
payable daily and according to the telegram 
of Mr. Aiken, dated the eth April, 1920, 
the probable duration of the engagement 
was 12days. 

The value or amount of the agreement 
thus being over Rs. 2,500, it should have 
been under sub-s. (2) signed by the Ohair- 
man or Vice-Chairman and by two other 
Commiseioners and sealed with the common 
seal of the Commissioners, This admitted- 
ly was not done. It is accordingly con- 
tended for the appellant that the agreement 
not having beenexgcuted as provided in 
sub-s. (2) was not, underesub-s. (3), bind- 
ing upon the Commissioners. The question 
is whether the provision is obligatory and 
not merely directory and whether a non- 
compliance with-the provision renders the, 
agreement unenforcible. 

It isarule of Common Law in England 
that, with certain exceptions, a Corporation 
is bound by those contracts only which are 
made under the Corporate Seal. The ex- 
ceptions are—(i) where the contract is exe- 
cuted, (ii) in small matters of very fre- 
quent occurrence, and (iii) where it isim- 
possible to affix the seal, as in cases of great 
urgency. 

In the case of Clarke v. Cuckfield Union 
Guardians (®, Wightman, J., xeviewed the 
Gases on the subject and held that “wher- 
ever the purposes for which a Corporation 
is created render it necessary that work 
should be done or goodssupplied to carry 
such purposes into effect, as in the case of 
the guardians of a poer law union, and 
orders are given ata board regularly con- 
stituted, and having general authority to 
make contratts for work or goods necessary 
for the purposes for which the Corporation 
was created, and the work is done, or goods 
supplied and accepted by the Corporation, 
and the whole consideration for payment 
executed, the Corporation danno? keep the 
goods or the,benefit, and refuse to pay on 


(1) (1852) 21 È. J. Q. B. 349; 1B. C. O.81; 16 Jur 
686; 16 J. P. 257; 19 L. T. (o. a.) 207; 91 R. R. 891. 
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the ground that though the members of 
the Corporation who ordered the goods or 
work were competent td make a contract 
and bind the vest, the formality of a deed 
or of affixing the seal were wanting, and 
then say, no action lies, we are not, compe- 
tent to make'a, parol contract, and we avail 
ourselves of our own disability.” 

Although the decisions on the point 
were not uniform,*the above view may now 
be considered established by the decision 
of the Court of Appeal in Lawford v. 
Billericay Rural Council (2) where it was 
held that if the work done or goods to be 
supplied to carry into effect the purposes 
for which a Corporation is created are 
accepted by the Corporation and the whole 
consideration for payment is executed, there 
is acontract to pay implied from the acts 
of the Corporation, and the absence of a 
contract under the seal of the Corporation 
is no answer to an action brought in 
respect ofthe work gone or the goods 
supplied. e 

In Common Law, therefore, in cases of 
executed consideration, the absence of a 
contract under seal does not invalidate a 

contract and itis unnecessary to refer to 

the other cases cited. But where there is 
express statutory provision, that exception 
hes been held not toapply even in cases 
of executed contract. 

In Young v. Mayor of Leamington Corpora- 
tion (3), the Oorporation, duly acting as 
an urban authority, contracted under seal 
with one Powis for the making of some 
waterworks. Powis failed to complete the 
contract, which, therefore, ceased. The 
urban guthority then, without seal, direet- 
ed their agent to contract with Young 
and CompzZhy to finish the" works. The 
works were finished to the entire satisfac- 
tion of the Corporation; certain extra 
necessary works werealso done. Then the 
Corporation, having had the benefit of all 


the works, refused to pay the full price of , 


the same. p 

In the Court of Appeal, Lindley, L. J., 
said in his judgment: “The last point 
urged forthe plaintiffs was, that as*the 
contract has been performed and the 
defendants have the benefiLof the plaintiffe' 
work, labour and material, the defendants 


(2) (1903)1 K. B. 
317; 51 W. R. 630; 6 

, R. 399. 

(3) (1883) 8 A. C. 5 


1 72 L. J.K B. 554; B8 L. T. 
81 W. R. 925; 47 J.P. 


72: 
7 J. P. 245; 1 LG. R. 535; 10 T. 
1 


1,52 L, J. Q. B. 713; 49 L. T. J; 
660. 


|| 
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are at all events liable to pay for these 
at a fair price. In support of this cot- 
tention cases were cited to show that 
Corporations are liable at Common Law 


quasi ex coniractu to pay for work ordered * 


by their agents and. done under their 
authorjty. The cases on this subject are 
very numerous and conflicting, and the 
require review and authoritative i 
tion by a Court of Appeal. in 
my opinion, the question thus raised 
does not require decision in the pre- 
sent case. "We have to constrée and 
apply an Act of Parliament. The Act 


draws a line between contracts for more ^ 


than £50 and contracts for £50 and under 
Contracts fornot more than £50 need not 
be sealed, and can be enforced whether 
executed or not, and without reference to 
the question whether they could be enforced 
at Common Law by reason of their trivial 
nature. But contractsfor more than £50 
are positively required to be under seal: and 
in a case like that before us,if*we were to 
hold the defendants liable to pay for what 
has been done under the 
should in effect bs repealing the Act of 
Parliament and depriving the Tate-payers of 
that protection which Parliament intended 
to foe dor en 
n the House of Lords, Lord B 
after referring to the dahana. e E 
Courts of Appeal, the cases on the point 
and the Public Health Act, 1875, obseryed:—. 
“I think, bearingin mind „this, it is not 
possible to construe 8. 174 as meaning any- 
thing else than that when the subject. 
matter of a contract exceeds £50 in value 
the contract must be under "seal? and that 
the distinctions and differences which 
according to the opinions of the Court of 
Queen's Bench, might dispensewith a cea] 
in the case of an ordinary Corporation 
should not do so when the contract was 
by ap urban authority, and related à 


^ t 
subject-matter above that value, This was i 
the construction put upon the Act in 


Huntv. Wimbledon Local Board 

as in the Court below. I think i dees 
and itdisposes of this appeal. It is true 
that this works great hardship upon.the 
now appellants. They had an agreement 
but at was not sealed; and though it ig 
possible that if the agreement had been 
under seal the defeadants might haye 
established a defence on the merits go all 


* (4) (1878) 4 Q. P. D. 46; 48 L. J. O. P, 2077 - 
115; 27 W. Rios. 07; 40 L.T. 


contract, we , 


x 
f 


> 
. 
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eS 0r part of- what is claimed,it is hard on the 


) the case of Lawford ^ $. Billericay Rural. . 
appellants that they 'should not be allowed | Law did 


‘, #0 raise the question. It is, however, for 
"' "the Legislature to determine whether the. 


benefits derived by enforcinga generalruleare 
' orare not too dearly purchaséd by occasional: 
hatdships. A Court* of Law has only to 
inquire, what ‘has the Legislature ethought’ 
fit to enact?” Lord Bramwell, in the same 

.case, observed:—The Legislature has made 
` provisions for the protection'of rate-payers, 
' Share-holders. and others, who must aet. 
.through. the agency of'a representative. 
body; by requiring the obsérvance of certain: 
. Solemnities and formalities which involve 
` deliberation and reflection. That is the 
: importance of the seal. It is idleto say 


: there -ig no magic in.a wafer. It con- 


` tinually happens that carelessness and'in- 
` difference.on the one side, and the greed 
of gain on the other, cause & disregard of 
. these safeguards, and improvident engage- 
ments are entered into. Whether that 
- has been so in: this casé Ihave no: notion; 
-but certainly the rate-payers of Leamington 
may well be astonished at the amount 
claimed of them. The decision may ‘be 
hard in this case on -the plaintiffs; who 
may-not have known the law. They. and 
. others must be taught it, which ean only 
‘be done by its enforcement". See also 


`, British Insulated Wire Co. v. Prescot Urban 


District Council (5) which also was 

, executed consideratien, 
Then again in the later'case of Hoare v. 
Kingsbury Urban Council (6) following 

. Young's case (3) it was. held that “in equity 
as wel at law no contract, falthough 
executed, for over £50 in .value -can be 
enforced unless it is under séal", See also 
Frend v. Dennett (7). ° 
In Douglassy. Rhyl Urban Council(8)Joyce 

' J., obserwed:—" Although there may have 
been a difference-of opinion and conflicting 
‘authorities, Ithink itis now settled that, 
in: the absence of an express statutoty pro- 
Vision requiring a contract under seal, the, 
"requirement of the Corporate Seal at Com- 
mon Law is subject to this exception" and 


z < + 


a case of 


2s 15 R. 633; 


.666; 107 L. T, 499; 
J.-704 * 


EeR. 1217; 114 Ri 
. 314: 4 Jur: (N. e.) 897. 
. J. Oh, 537; 109 L. T. 30; 
- R. 1162; 57 8. J, 627; 29 P, L 


B.811 
552. ` 
6 


© (8) (1913) 
71. Je P. 373; 11 L. G 
R. 605.9 | . ^ 


Cour cil (2) was referred toand there being 
` no statutory prohibition applicable to the 
case, the plaintiff was held entitled on a 
quantum meruit.  . soo 
. In the cases decided in the Indian Courts, ` 
similareprovisidng in other Acts have been 
construed. to bé mandatory, and non-com- 
pliance therewith has been held to* render 
the agreement unenforgjble. See Chairman 
South Barvaeltpo:ev, Amulya Nath Chaterjee 
(9). Mathura Mohan Saha v` Ram Kumar 
Saha (10), Eziekiel v. Annada Charan Sen 
(11). Radha Krishna Das v. Municipal Board 
of Benares (12), Raman Chetti v. Municipal 
Council of Kumbakonam (13). Some of 
. these were cases of executory centracta 
and itis pointed out on behalf of the res- 
pondents thatin the case of Ahmedabad 
Municipality v, Sulemanji (14) the rule 
was applied in the case of an executory 
centract, whereas in the- case of Abaji 
Sitaram Modak v. Trimbak Municipality (15) 
thesame learned Jadges held that though 
a contract by a Corporation- must ordinarily 
be made under seal, still where there is that 
which is known as an executed .considera- 
tion, an action will lie, though this form- 
ality' has not been observed. In the case 
-of Radha Krishna Das v. Municipal Board 
‘of Benares (12), however, following the 
English cases of Young v. Mayar of Lea- 
mington Corporation (3) and British Insulated 
Wire Co. v. Prescot Urban District Council 
(5) the learned Judges held thatthe rule 
applied to executed consideration also, and 
did not follow the statement of the law ` 
laid down in the case of Abaji 
Modak v. Trimbak Municipality (15). 
An'this Court, in the case -of Mathura 
Mohan Sah& v. Ram Kumar, Saha (10) it 
"was pointed out: “The etrict rule of the 
ancient Common Law, no- doubt, was that 
‘a -Corporation could only act underits seal 
and was not bound: by written contracts not 
under seal. This rule, however, was relaxed 
in many cases: 'at an early date, and 
where a Corporation i8 acting within the 
scope of the legitimate, purposes of its in- 


‘e 


o 34 ©. 1030; 12 C. W. N. 50 
10) 35-Inde Cas. 305; 4 
C. W. N. 370. : 
. . (11) 70 Ind. Cas. 794; 50 C. 130; 36 C. L. J. 109; A. 
I. R. 1923 Cal. 35. 
(12)27. A. 592; A. W. N. 


(is 8; 5 Bom. 
15) 28 B. 66; 5 Bom. L. R, 659. 


Sitaram’ 


30. 790; 23 0. L. J. 26; 20°. 


PONE ’ .. 
tes E ICE, š 
Pa é De : » 
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stitution even parol contracts made by its Corporation byperformance on their Dar es 
authorised agents. raise implied promises,: 1ipon general principles of reason the righ 
for the enforcement of. which an action-* to setup this defence appears altogether 
may well lie, specially where there-is no. to fail." Inthat-case, however, there was 
express statutory. requirement ofa con- no statutorg provision which rendered the 
tract under: seal and the benefit of the -agreement invalid and the case, therefore, is 
contract has been enjoyed’ by the Qorpora- - distinguishable. . * '. | 
' tion"; and that as pointed out-in the'judg- The, question was raised in this country 
‘ment of Neville, J., ia „Hoare v. Kingsbury ` in thecase of Raman Chetti v. Municipal 
-Urban Council (6),, “the . exception based ^ Council of Kumbakonam (13) (a case of 
upon the doctrine of part performance can-' executed contract) where the defendant, a, 
: not be applied where, as in Frend v. Dennett private party, pleaded that the contract had 
“(Tj andin Young v. Mayor of Leamington not.fulfilled’the requirementsof s. 45 of the 
-` Corporation (3)the contract is, by Statute;~ Madras District Municipal Act IV. of" 1884, 
‘positively ‘required to be under...seal; to -The learned Judges observed: “The view 
hold otherwise would n. effect be, as’ ofthe Subordinate Judge that it does not 
‘Lindley, L. J., said,.[Young.v..Mayor of bind the.. Municipality but does bind the 
‘Leamington Corporation (3)| to. repeal the other partyis erroneous [see Ahmedabad 
‘Act of Parliament and to deprive the rate- .Municipality v. Sulemanji (14)].” Iu the 
payers of that protection. which Parliament latter case (which .was a case of an ex- 
intended to secure for them.” - - .  eeutory contract) it was the defendant who 


In the present casethe. Chittagong’ Port pleaded the invalidity of the agreement. . 


' Act expressly provides that the agreement Sir Lawrence Jenkins, C. J., observed: “It 
must.be in writing nd’ signed by the is open.to the defendant to show that it ig 
Chairman or Vic-Ghairman and two:other not binding on him inasmuch a8 it is not. 
Commissioners, andsealed by the common  bihdingon the plaintiff." We think that 
: seal of the Commissioners, and that-an where a contract is invalid so far as one 
agreement not so executed shall: not: be party :is concerned by reason: of statutory 
binding upon the Commissioners. Having provisions, it cannot. bind the other party 
regard to the express. provisions ofthe also. .  . f : 
Statute, we think that non-compliance with There remains the: question whether it 
‘the provisions.of s. 29 -renders the. agree- was-a case of great urgency in, which there 
ment not binding. upon the Commis- was notime to comply with the require- 
'Bioners. - cesta, iso nw l NC ments of. the Statute, In the first place 
. It may be said, however, that the law  thatprineiple cannot apply toa case such 
only lays down that the agreement shall asthe present, where the Statute requires 
not be -binding upon the Commissioners .the agreement to be executed in a certain 
and that although it may not be. binding manner, and secondly, there is nothing to 
upon the: Commissioners, having regard to show that the agreement could mot be exe- 
the express words of the Statute, there is’ cuted according to the Statute before the 
no reason why it should not bgjbinding so eteam tug Gekko sailed from Chittagong, 
far asa private person is concerned who ise It is true that the agreement.was executed 
not governed by any such provision of the on behalf:of the Port "Commissioners of 
law. Reference was made to: the casé.of Chittagong by the Port.Officer of Moul- 
Fishmongers Co. v. Robertson (16) where the mein, but that was not in accordance with 
learned Judges observed:. "It may possibly -the orfginal. agreement to tow the War 
be the case, that, upto the time: of the „Puffin... |. 
Corporation adopting the contract by per- ln these circumstances, we think that 
forming thestipulations on their part, there -the contract sued upon cannot be enforced. , 
was a want vf mutuality, from ‘the Corpoza- We do not see, however, why the plaintiffs. 
tion not being compallable to perform théir ` should not recover quantum meruit: for the 
contract; and that the defendants might,’ services rendered by them to the defendants. 
during that interval, have the ° power to  Itis contended by. Mr. Pagh- that the 
retract, and insist that their undertaking ' Chitt$gong Oourt would have no jurjsdic- 
amounted to a nudum pactum only. "But, tion to entertein a suit for payment of 
after the adoption of the contract by. the quantum meruit. But any payment *which 
(16) (1843) 5 Man. & Gr. 131; 134 E. È. 510; 63 R.R.. Was to, bę madefor the services rendered 
242; 6 Scott, (v n.) 56; 12 L. J. O. PL 185? 2 bythe, steam tug was to be made 46 Chit- 


, 


, 12 
* gore 
-ity .of the agreement prevents.the plaintiffs 
from recovering such ‘amount as may be 
Yeasonable and just for the -services ren- 
dered. by them. The question ` asto what 
‘amount ig reasonable for the use .of ‘the 
.Bteam.tug .liag not been gone.ingo, as the 
case.” proceeded upon the: agreement, We 
think, therefore, that the case 
. back ‘to the Oourt below in order. tbat. the 
` -question .as:‘to what amount the Port-Com- + 
„missioners can reasonably elaim from -the 
:defefldant for.. the use of the steam tug by 
. the latter. may be gone into and the. case - 
-disposed of. accordingly. 
‘Costs will:abide the result. l 
"E . Appeal decreed: Case naan 
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NAGPUR J UDICIAL COMMIS- 
: SIONER'S. COURT. 
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n D. :Present:-—Mr. findlay, 3. ©, 
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Haji Diwan: SUJAT ALUKHAN— 
` DEOREE- Eun em 


BH AO, SINGH. Ju GAN DESOS 

” IAND/OTHERS:—OBJEOTORS--NON-APPLIOANTS; 
` ‘Civil Procedure Code (Act^V of 1908), O. AKI, ma. 
«48, 68—“Conclusive”, meaning. ‘of—Order, whether 
revisable-—Enquiry "under O. XXI, r. 68, scope .of— 
"Question of title -whether.can be " decided—Property 
sold in auction-—Possession not délivered, to: auction- 
spur chuser—Property attached out of judgment-debtov" s 
"p pormeseion Objeeiiun of auctiongpurchaser, whether 
‘legal. 

Whe word *conclusive'in.O: XXI, r. 63 o£. the “Civil 
“Procedure Code is equivalent: to uneppedlable’- -arel 
“does: not preclude revision under proper cireum- 
stances. [m 13, col. 1.1 

- Tn an enquiry under O. XXI, r. 58 of the Code the 
duty of the Court 'is to determine the question of 
possession ‘merely and not -to go ‘into the "further 
' question of.title so long.as it is. clear that Ahe judg- 
Per -debtor is holding on his own behalf. [p. 13, cols. 
1.& 


Monmohiney Dassee v. Radha Kristo Dass (2), and 


. Najimunnessa ‘Bibi v. Nacharaddin Sardar (3), 


relied on. 

In-execution of a “decree a property was sold but 
the -auction-purchaser failed to take ‚possession. eyen 
"though the sale was confirmed.’ Thesproperty was 
attached in execution of another decrée out of the 
‘possession of the judgment-debtor. On an: @bjection 

e being filed by the auction-purchaser,it was held that 
the augtion-purchaser pad title though not possession, 
eand-the objectich was allowed. In revision: 

‘geld, that the property having: been attached out óf 


, . , thépássession of the judi men ASPIRE . the objection 
Ss should RETAS [p. 1 


, co]. 2 


“SUJAT itr edan v. BHAO SINGH, 
“We. do not think that.the. invalid-. 


-should . :go- 


. ment. debtor, 3ion-applicant No. , 
.Bingh, in, respect ‘of land revenue due 
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Application for revision of an order .of 
the Sub-Judge, Second Class, Seoni, dated 
the 15th January, 1927, in Miscellaneous 
Case No. 52 of 1926. ] 

` Mr, M..R. Bobde, for the “Applicant, 

Mr. AN. G. Bose, R. B., for the'Non- Appli- 
cants. 

ORDER.—The decrée-holder, Haji 
:Diwan Sujat Ali Khan, a- ward of the Court 
of Wards, Seoni, apples for revisionof an 
: order, dated 15th January, 1927, passed by 
the ‘Subordinate J udge, Second: Class, Seoni, 
in Miscellaneous Case No. 52 of 1926. The 
decree holder-applicant obtained on 30th 
.duly, 1923,.a .decree against the judg- 
1, Bhao 


by the:latter to the former in respeot 
.of Mauza Khursipar. The applicant is 
superior proprietor and ‘the judgment- 
-débtor, Bhao Singh, is inferior proprietor óf 
-the said village. The decree -in question 
was a‘simple money one and iri execution 
thereof the‘decree-Roldey atached a 10-anna 
:8-pie -share ‘held by Bhao Singh in the 


village. "The non-applieants Nos. 2 to 4,. - 


‘Seth Lakhmichand, Seth Kesrichand- and. 
„Seth Tara Chand, filed an objection to th E 
:aitachment ‘on . the ground -that they ha 

“purchased the share.at an auction-sale held 
-in:respéct-of- another decree. The decree- 
-holder:applieant alleged that the share was! 
attached from thé possession of the judg- 
.ment-debtor,Bhao Singh, that the decree 
"was.in.respeot of the land revenue.of the 
village; and that as such the decretal 
‘amount was a. species of charge under 
.8. 122 of the Land Revenue Act, 1917. 

"The.Subordinate J udge found that as the 
.&uetion-purehase in favour of *the non- 
. applicants Mos. 2 to'4 had been*confirmed by 
‘this Court on 21st'Novsmber, 1924, theobjec- 
‘tors were the- owners of the share in ques- 
tion. „He also held that the decree obtained 
-by the. present applicant was a simple money 
one and.did not specifically bind the village 
share in question. He, further, was of opinion 
that although the objectors had not got the 
agtual possession of the village.share before 
the attachment, the title had, .in reality, 


passed to the auction-purchasers Nos.'2 to 4° 


-and that the judgment-debtor must, in the 
circumstances, be held to have been in 
possession of the property as if in trust on 
behalf of the non-applieants Nòs. 2 to 4. 
Holding, thus, that.these non-applicants 
‘were impliedly. in possession at the time . of 


the attachment, he, theréfore, released: the: |” 
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village share on their objection. Against 
this order, the present applicant has now 
filed the present petition for revision. 

On the petition for revision coming on 

for hearing, the Bleader for the non-appli- 
cants Nos. 2 to 4 faised a preliminary objec- 
tion tothe effect that having regardeto the 
provision contaiged in O. XXI, r. 63 of 
the Civi Procedure Code, no application 
for revision lay and that the present appli- 
cant's remedy was by way of regular suit 
as laid down in the said rule. In support 
of this position, the decision in Phomon 
Singh v. A.J. Wells (1) was quoted. That 
decision is, in reality, authority. for pre- 
cisely the opposite view to that advanced 
on behalf of the  non-applieanis. As 
Duckworth, J., pointed out therein, the 
“word “conclusive” in r. 63 is, in reality, 
equivalent to unappealable and does not 
preclude revision in the case of an order 
under r. 60 or r. 61 where the Court 
concerned has failed to exercise a jurisdic- 
tion vested in it and has exercised a 
jurisdiction not vested in it or has other- 
wise acted illegally or with material 
irregularity. I do not think, therefore, 
that the present application for revision 
was barred andit only remains to decide 
whether there are sufficient grounds for 
interference. having regard to the 
language: of s. 115, Civil Procedure Code. 


I may say at once that the first two. 


grounds of the petition of revision, which 
relate to the contention that the decree held 
by the applicant implies a charga on the 
land, were not seriously pressed and, in 
any event, I do not think they bad any 
chance of success in view of the fact that 
the decreg in question was a money-decree 
simpliciter. - 

I pass, thérefore, to the much more 
important point which has been put forward 
on behalf of the applicant, That point is 
that, on the date on which the attachment 
was made, the judgment-debtor was 
admittedly in possession. It has been 
urged in this connéction that what the 
lower Court wrongly did was, in reality, to 
go into the question of title and to hold 
that, in reality, the judgment-debtor, was 
holding on behalf of ihe auction- purchasers. 
It has frequently been pointed out that in 
an enquiry’ under the provision we are 
concerned with itis the duty of the Court 
to delermine the question of possession 


(1) 76 Ind. Oas, 677; 1 Rang. 270; 2 Bur, L. J. 134; 
A 1 R. 1923 Hang. 195, . 
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question of title,so long as it is clear that 
the judgment- debtor is holding on his own 
behalf: cf. Monmohiney Dassee v. Radha 
Kristo Dass »(2), and Najimunnessa Bibi 
v. Nacharaddin Sardar (3), : 

On the whole, in the circumstances f 
the preseht case, lam of opinion that the 
objectors have failed to establish that the 
property in question was in the possession 
of the judgment-debtor, Bhao Singh, not 
on his own account but on their avcount, 
Eventually, further litigation ensueg as 
between the judgment-debtor and the 
auction-purchasers (objectors) and í can 
find no sound basis, in the circumstances of 
the present case, for holding that the 
objectors were, on the date of attachment, 
impliedly in possession. Possession could 
only be obtained by them after formal 
application to the Court, concerned. In 
my opinion. therefore, the Subordinate 
Judge exercised a wrong jurisdiction in 
releasing the property from attachment as 
he did. The order, revision of which is 
sought, is accordingly reversed and the 
objection filed the non-applicanis 
Nos. 2 to 4, dated 17th July, 1926, is 
dismissed. The lower Court will now 
proceed to dispose of the execution 
application of the present applicant, 
dated 12th March, 1926. The applicants 
costs in this Court will be borne by the 


non-applicanis who will aleo bear their 


own. 
G.R.D. * 


s 
A. N. À Application allowed, 
(3) 29 O. 543. 


(383 Ind. Cas. 234 51 O. 548; 39 O. L. J. 418; A. L 


R. 1924 Cal. 744. 


CALCUTTA HIGH COURT. 
First Civiit Appgau No. 66 or 1922, 
à July 30, 1926. 
Present :—Justice Sir William E wart 
Greaves, Kr., and Mr. Justice Mukerji. 
DEBENDRA LAL KHANw-PLAINTIFF— 
APPELLANT | 


iw CO'UNCIL—DszrENrANT— RESPONDENT. 
Permanent Setidement--Public nevigable river— * 
Thak maps, value of—Advense posgession—Fishery 


"rules—Morigage—Period of posscssion of mortgagee," 


whether can $e tacked io period of possession of nfbris 
gagor. >» "s 


merely and note to go into the further e.. 


we M. 


The thak authorities had nothing to do with ques- 
tions of title or possession and no deduction as to 
title or possession can legitimately be drawn from 
thak maps. [p. 19, col. 2] 


| Jagadindra Nath Roy v. Secretasy of State (1) and 


Satgowrie Ghosh Mondal v. Secretary of State (2), fol- 
lowed. . y 

The river Kansabati or Cossye from Kankabati 
Ghat to Patra was a large navignble river at the 
time of the Permanent Settlement and was notin- 
cluded in any permanently settled estate at that time. 
Lp. 20, col. 1.) 

The grant of fishery leases which are acted upon 
and the receipt of jalkar rents, etc., are not suffi- 
cient @pon which to found any claim to a river- 
bed or to the churs and pal barati laudsin a river 
on the ground of adverse possession. [ibid.] 

Adverse possession of fishery rights in a publie 
navigable river may be established if exclusive acts 
of possession are shown for the statutory period. 
[p. 21, col. 2.] 

A mortgagor is entitled to tack on to his period of 
possession the period of possession of a mortgagee 
where the mortgage purports to include the property- 
over which rights of possession are exercised. [p. 
21, cols. 1 & 2.] 


First appeal against the decree of the 
Subordinate Judge, First Court, Midnapur, 
dated the 28th of September, 1921. 

Dr. Basak, Babus Khirode Narain Bhunya, 
Lalit Kumar Roy, Rama Prasad Mukherjee, 


Amullya Kumar Sen and Birendra Krishna . 


Roy, for the Appellant. 

Babus Dwarka Nath Chakravarti, Suren- 
dra Nath Guha and Ramendra Mohan 
Mazumdar, for the Respondent. 


JUDGNMENT,.—This is an appeal by 
the plaintif against a decision of the 
Subordinate Judge of the First *Court of 
Midnapur dismissing his suit except as 
regards that portion of the river, which 
was in déspute in the suit? which extends 
from Bhoora Khal to Benasooli Khal. 

The dispute relates to the portion of the 
river Kapsabati or Cossye which extends 
from Kankapati Ghat to Patra, this por- 
tion is some 12 miles long. The river 
rises in the hills of Chota Nagpur apd en- 
ters the District of Midnapur, and the’ river 
is a tributary of the Haldi which flows into: 
the river Hooghly. 

The plaintiff claims the portion of the 
river in dispute* (except the portion mark- 
ed A, B, C, Don.the map, Ex. 1, and a cer- 
tain portion 400 feet to the east and 100 
feet to the west of the Midnaptür Anicut) 
was part of his permanently settled estate, 
his contention being that it was settled 
‘with his predecessors-in-title at the. time of 
the? Permanent Settlement, dnd ia support 
of this claim he relies on the fact that 
at the time of the thak Settlement in 1856 
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and at the time of the preparation of the 
thak map the, river was not shown as 
Government property but was included in 
the permanently settled *private estates 
through which it flows. In the alternative 
the plaintiff claims the same portion of 
the river-bed by 60 yearg& adverse posses- 
sion against Government, and under the 
same right, against the private proprietors 
through whose land the river flows. Asa 
third alternative the plaintiff claims the 
right of fishery in the river either by ad- 
verse possession of 60 years or as an ease- 
ment or profita prendre enjoyed openly, 
peaceably as of right for 20 years. 

The plaintiff also claims certain pol lands 
and chur lands under various claims, 

One of the main questionsin issue be- 
tween the parlies is whether the Cossye 
river was or was not a large navigable 
river at the time of the Permanent Settle- 
ment. The Secretary of State says that it 
was and that consequently it would not 
have been included in *the permanently 
settled estate at the time of the Perma- 
nent Settlement, the appellant, on the 
other hand, denies that at the time of the 
Permanent Settlement the river was navie : 
gable throughout the year. The Secretary 
of State contends that this question is 
ves judicata by reason of a decision to which 
I shall presently refer. It will, I think, be 
convenient to consider the appellant's 
claim under the following heads:—(1) Was 
the portion of the river Cossye which is 
in dispute included in the appellant's 


permanently settled estate at the time of 


the Permanent Settlement? And this in- 
volves the consideration of tw other 
questions vagich can conveniently be dealt 
‘with under this head, namely—(a) Was 
the Cossye a large navigable river at the 
time of the Permanent Settlement? 
(b) Isthe main question under this head 
barred by reason of the decision in the prior 
suit (Title Suit No. 265,of 1914)? 

(2) If this portion of the river Cossye 
was not so included, *has the appellant 
ohtained asagainst the Secretary of State 
a title to the rivet-bed and to the churs 
and pal lands by adverse possession for 
60 years? 

(3) If not, has the appellant obtained 
by the like period of adverse .possession 


‘am indefeasible title to the fishery in this 


portion of the river? 
(4) If 60° years’ adverse possession has 
not been established by the appellant, 
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has he obtained an easement or profit a 
prendre to such fishery rights by. sujoyment 
for 20 years ? 

It wil be comvenient to examine first 
the oral and d&8cumentary evidence.before - 
dealing with the question’ set out above. 
The origin of thgappellant's grant is known 
and it rests on dccument, Ex. Y, a kabuliyat 
bearing date the 13th September, 1800; and 
executed by one Ananda Lal Khanin favour - 
of the Collector of Midnapur (Bk. B., p. 1). 
This document recites that one Sm. Rani 
Shiromani was the zemindar of- Pergana 
Midnapur, and that as she did notadmit the 
Settlement thereof madeunderthe Decennial . 
Settlement the Perganas were under a 
manager up to the year 1207 and that as she 
was not able td manage the zemindari.. 

she had executed'a deed of gift of the , 
entire zemindari in favour of Ananda Lal. 
Khan who by this document admitted.the 
Settlement of the entire zemindari. Ananda 
Lal Khan 'thereby covgnanted (inter. alia) ` 
not to realize from éhe ‘tenants sair. and not- 
to raise any objection to paying the 
revenue on the score of inundation or 
diluvion and stated that the revenue. 

ee of . sairat had been fixed: at 

85,000 and covenanted that he would 
not raise any objection or make any com- 
plaint about (inter alia) sairat. 

It will be seen’ that the river is not, ex- 
pressly ‘mentioned in the kabuliyat and it 
is contended on behalf of the Secretary of 
State that the use of the word sairat 
which is said to include fishery and the - 
reference to inundation and diluvion show 
that it was not included in the Settlement, 
as ifit had, been included, fishery would 
. not have been excluded and thgt it would 
be unneccssdry to mention ‘difuvion ‘ands 
inundation if the river had been included. 
Sairat or sair is referred. to in Regulation >, 
lof 1793, s. 8 (Art. 7) (2) as having pen 
abolished .by the Governor-General : 
Council on the 28th July, 1740, and fon 
pensation given therefor. The earliest 
reference to the river Ooseye i in any of the 
documents -before us is contained in’.a 
petition, Ex. 148 (Bk.- O.; p. 17), of tHe 
28th February, 1861, in proceedings to which 
I shall have to refer later, and thif contains . 
a reference to a jalkar potta of 1757 granted 
by aformer zemindar of Pergana Bhanja- 
bhum, but the potta is, not before.us “ang 
we know nothing of. the cfrcumstsnces -> 
under which it was granted; and*even if the 
then zemindar- had. certain- rights in ‘the 
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river at the time; I am unable to see hoy 
this throws any light on the question now 
in issue, namely, ‘whether the river was 
included ia, the Settlement made with the . 


" o 


` plaintiff's: predecessor When the Permanent ' 


Settlement of the Per ganas thróugh which 
that portion of the river now in suit flows 
was-made. -. . 

We were asked n admit in evidence cer- 
tain documents set out in Bk. No. (?),.-one, 
of which documents is before the Perma- 
nent Settlement and the other subsequent’ 
thereto, which are said: to show that some 
part of the, river Cossye, not the part in 
suit, was. let out with the zemindari. The 
certified copies of these. documents which’ 
were produced are not,. however, certified 
in accordance with s. 76 of the Indian. 
Evidence Act and we accordingly refused 
to admit them: 

"The aext..document to which we were 
referred is Ex. 6, a kabuliyat, dated the 
27th March 1803 (Bk: B. p. 4). There- 
by one Ramnarayan Pal, a predecessor- 


'in-interest of the appellant, took. a lease 


of 26 villages which are recited to have been 
previously sold for arrears of revenue, 
including (inter alia) the jalkar. Itison 
the strength of this document that the 
appellant succeeded as toa portion of his 
claim in the Court below and we are asked - 
to. say that this shows that the river 
was included in the demise, Ex. Y. On 
‘behalf of the Secretary of State it is said 
that it shows no such thing*and that the 
Subordinate Judge was wrong in his read- - 
ing of the document. What is said is that 
theré were originally 28 moueahse that two 
were diluviated and that what was granted 
was the jalkar right over the two diluviated 
mouzahs, Shah Muhammadpur and Panch- 
bería, and the 26 mouzahs and nothing else. 
Stress is again laid by the respondent on 
the occurrence of the words inundation 


.'and dfluvion and the exclusion of sairat. 


In connection with Ex. 6 should -be read 
Ex. 85 (Bk. D.,-p. 1), the. jamabandi of 
one of the diluviated villages for 1797-1748, 


. which points to the jalkare created’ by the 


diluvion ofthe village having- been dealt 


with separgtely. ` . 

“The next document Ex; AA (Bk; 'B., 
158) if an: ekrarnamah of ihe year “1857 
executed in respect of  Pergana Midna- 


“pur and three other *Perghnas. by one 


Ajodhyeram Khan and his minor byotleers 
in favour of.the Collector of Midnapur. 
From. m to 18367 the Perganas had 


Fi 


' 416 


Seen inthe hands of Government and this 
isu tho agreement executed when the Per- 
ganas were released by : Government. Here 
again there is no reference to the river but 
“sairis excluded. Exhibit GD $s a resolution 
of the Ferry Committge of Midnapur of the 
19th April, 1842, and the Sub Judge has 
relied on this as showing that the river is 
navigable throughout the year wherea& it 
is said to show that the two ferries on the 
Cossye (Sudder Ghat and Ramnarayan 
Ghat) were not usable ail through the year 
as provésion is only made for2 manjis for 
4 months and 1 for 8 months for one ferry 
and for one manji for4.and 8 months for 
the other ferry. Anditis said that during 
4 months alone was the river navigable and 
that during the other 8 months the manji 
only looked after the boats. And in any 
case itis said thatthe existence of a ferry 
does not prove navigability. I do not 
think that much weight attaches to the 
document, but Ido not agree with the 
appellant's Paverpretation and I am inclined 
to think the document shows the ferry as 
open all the year but thet during & months 
the user was less: Exhibit 2 (Bk. D., p. 20), 
a statement of lands and jamas within 
Paschim-Raipur, dated the eth May 1813, 
is said to be the first admission by Gov- 
ernment thatthe appellant was proprietor 
of the river. “It is the chitia of the Bombay 
Road prepared when the road was made 
and describes that part of the Cossye 
river which falls within the road as in 
the zemindari of Raja Ajodhya Lal Khan, 
Bx. 1 (Bk. B, p. 161), an ekrarnamah of 
the 9th July, 1845, is said to show that 
in caleulatfhg cbmpensation for the Bombay 
Road the river was measured as-part of 
the zemindart. . f 
Exhibit e99 (f) (Bk. B., p. 7)isa jalkar 
kabuliyat of the 8th July 1848 executed by 
one Krishna Paramanik in favour of Alex. 
MeWebb who purchased the zemindari 
at a revenue sale in April 1848. This 
is said to show that the jalkar was 
included in the zemindari and let out as 
part thereof and payments by tenants iu 
respect thereof ate to be found in Ex.94 


Bk. L., p. 1). | D 
bit 05 (h) (Bk. B., p. 8) is a «abuliyat 
ofsome pal lands in the river exécuted in 
favour of the then owners in December 
1856, the silted up pal lands of the river be- 
ing described as includedin the zemindari. 
Exhfbit 102 (Bk. B., p. 163) is anekrarng- 
mah of 1857 relating to similar lands and 
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Ex. 101 (a) (Bk. O,p. 9) is a report as to 
similar lands made in 1857, the lands being 
treated as divisible amongst the tenants of 
the zemindari. Exhibit 82 (a) (Bk. B., p. 
10) is a jalkar kabuliyat exeeuted in favour 
of the eemindar.. 


Exhibits 2, 1, 99 (f), 94 (9,99 (h), 102, 101 

(a) and 82 are, of course, documents ot be- 
tween Government and ihe proprietors but 
between the proprietors and tenants and are 
only valuable as showing that the fisheries 
and pal lands were for many years dealt 
with by the zemindar asat his disposal and, 
therefore, presumably as within his zemin- 
dari, 
We come next to the first assertion by 
Government ofits rights over the Oossye 
as a public navigable river. This took 
place in the year 1859. In this year the 
Secretary tothe Board of Revenue address- 
ed a letter Ex. B (Bk. C., p. 13), to the 
Secretary to the Government of, Bengal 
with regard to the levying ofa tax on the 
fisheries of navigable rivers and the letter 
submits an abstract of returns received 
which are said to show the usurpation’ of 
fishery rights by some of the zemindars. 
Exhibit O (Bk. O., p. 15) is the reply of the, 
Secretary saying that Government has the 
right of fishery in all navigable rivers which 
ars publie property unless such right has 
been leased out. 


The return from Burdwan is referred to 
in the evidence of Azizur Rahman, witness 
No. 2 for the defendant. Itis dated 1859 
and speaks ofonly two navigable rivers in 
is division, the Hooghly and the Bhagir- 
athi. 

The report as to the zemindari of Midna- 


* puris Ex. 229 (Bk. L., p. 16). Itis made by 


one Prasanna Chandra Banerjee butit is 
not clear who he is or to whom the report 
is made. He speaks ofthe river Cossye in 
which boats can ply only during the rainy 
season (this I understand is the correct 
translation) and of certain pools in respect 
of which rents were irregularly collected. 
The Collector as a result of the reports 
ordered the preparation of a jalkar chitta 
and statements were taken. The chitta is 
Ex. 4 (a), (ge Bk. L., p. 17). The tenants Nos. 
2,3,4, 7, named therein were all paying 
rent to the appellant's predecessor. The 
other part of the jalkar chitta is Ex. 4 (Bk. 
Dep. 81). As.& result certain jalkar cases 
were started, but on the lath August, 1862, 
see Ex. 5 (Bk, O., p. 19), all the jalkar caseg 


[103 I. C. 1927] 
were struck off, the Collector of. Midnapur 
‘holding that there could be no jalkar Settle- 
‘ment of any river except of the Hooghly 
&ud-Bhagirathi in the Burdwan .Division, 
the assumption being that these alone 


were navigable throughout the year. The. 


- jalkar chitta was prepared under Régulation 
Il of 1819, s. 8, and it is said that by s. 
-21 ‘the order of the Collector is final and 
consequently. the river cannot be assessed, 
. and these proceedings are relied on by 


‘the appellant as showing that the Oossye ' 
map, was prepared at thesame: éime as the 


“is nota navigable river and not ‘liable to 
assessment, 
. The next document wled on by the 
appellant as showing the exercise of .hisright - 
over the. river, from which we are asked to 
. infer his ownership, is Hx. 13 (Bk. O., p. 45). 
This isa patni pottah executed. in 1870 by 
Ajodhyaram Khan and demises (inter. alia) 
the rivers within Pergana Midnapur and 
three other Perganas. Exhibit 39 (c) (Bk. B., 
p. 14) isa jalkar kabuliyat executed in 1870 
- in favour of Ajodhyaram Khan of a part of 
the river in sutt. ` 
The letters, Exs. AJ, AE, AX! (BE C., 
pp. 81-88), relate toa question which was 
raised as to the zemindar'sright to. collect 
tolls for mooring boats'ia thé  Coasye. 
- Matter was allowed to drop and thé appel- 
lant relies on them as showing that his rights 
-in the river could not be questioned. 


We come next to the tha’ maps prepar- 


"ed in 1854. The appellant says that in 
these maps, if the river had been a. public 


navigable river and belonging to Govern- 


ment the river would have, ‘been entered 


as a chak and that so far from this being . 


done the river is shown as included in the 
differant mouzahs through which it flows. 
Tne thak maps are Vol. 295 maps and we 
were referred to maps Nos, 1 and 2, where ' 
the river was shown originally as in ‘Mouzah . 
Gangapati and subsequently after a dispute 
‘this was changed and the river is shown as: 
included in Mouzah. Baliadarpur to map, 
No.3 where the river is included in Mouzah 

. Gomurah, to map A where there was a’ 
claim’ by rival proprietors (see È, p. 44) to - 
the river’ and -itis awarded to -oneof the . 
claimants, Government making no claim. 
Again in map No. 10 a Government: chak 
(No. A) à is shown which does" not include. 
the river biit ends with it, the river being: 
included part in Mouzah Biji. Bara and part - 
‘jn another mouzah. Again in map No.11- 
the river is included in Moulzah Sujagunge 
pia Songs in Bk, M, P us one finds 
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a complaint case by Government there f$ no 
reference in it to any claim to the giver. 
In map No. 14. the canal is recorded as 
chak No. 40 in the name of the Govern- 
ment. but aot so the river to the north. eln 
map No, 15 the river is marked as TRUE No. 
15 but this is nót shown “as a Govern- 
mefit chak. It is not necessaty to refer to 
"nore,of the thak maps, but speaking gener- 
ally the same state of things is to be 
found. 

Map No. 20 (Ex. 240), the revenue survey 


thak and shows the same state of things” 
“and practically agrees with the thad 
survey: 

So’ far I have orad a ‘long series of 
documents showing dealings with the river. 
of the fishery by the plaintiff's predecessors- 

in-interest and] now come to three cases, Exs. 

A O, A O-L 4 0-2, (Bk. .C. pp. 89-91), 
extracts from thé cash- book of the Deputy 

‘Superintendent of Canal Revenue, which 
show that fishery. rent wae received by 
Government for part of the river for por- 
tions of the years 1873, 1874, 1875 and 1876. 

This is referred to towards the end of the 
report. of the Deputy Oollector of Midnapur. 

made-in 1884 in a compensation case. See 
Ex. 220 (Bk. C., p. 101). 

The appellant says that this is the only 
cass in which Government are shewn as 
réalising fishery rent and that the raat was 
only paid in respect of that part of the 
river from the Anieut to Midnapur which ` 
was canalised by Govern:ifent and treated as 
8 canal. 

After the thak the appellant's predeces- 
sors and Sri Narain Pal, if is said, were in 
possession of the disputed part of the river 
and receiving jalkar kabuliyats and a 
kabuliyat for ferry ghats. e See Exs. 58, 82 
(f), 99 and 82 (j) (Bk. B., pp. 91, 23, 24 and 
- 26), dated respectively 1874, 1876 and 18774 

By Ex, 20 (Bk. O, p. 65) the àppellant's 
eU eere granted in 1879 a putni to-" 
gether with the. jalkar of the river 
Oossye (not, however, the portion in dis- 
pute), by Ex. 57 (a) (Bk. C., p. 60) a regis- 
tered pottah was granted in the same year 
. bythe same person of the palbrati lands 
and Exg. 104, 99 (a) and 108 (Bk. B., pp: 29, 
37, 35)*are kabuliyats of the jalkar of the E 
disputed portion given to the appellant's 
predecessot in the years 1879 and 1830 dnd 
there are similar- kabiliyats in 1881, yo 
1883 and 1884 (Bk. B., pp 39, 43, 44; 45 an 
164), Exs. 108, 82 (2) 82 (b), 103 And 82 ou 
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The appellant also relies as proof ofhis 
ownership of the river on the compensation 
paid by Government for 500 feet of the river 
gear the Anicut (see Ex. 220 ko which 
reference has been made already) although. 
the tespondent contertds that this was only 
for the fishery and not for the riverbed ; 
he also relies on Ex. A. P. (Bk. O., p. 142),a 
High Court judgment in land acquisition 
procsedings to which the respondent was a 
party in respect of 34 bighas of the Cossye 
and 122 pighas of sandy waste adjoining the 
river in which apparently it was admitted 
a that Srinarain Pal was the proprietor of the 
- river from Barora Khal to the end of Be- 
nasuli Mouzah. The appellant further re- 
lies on jalkar kabuliyats of 1885 and 1893, 
Exs. 147 and 135 and 142 (Bk. B., pp. 47, 76 
and 83) and on a ferry kabuliyat of 1905, Ex. 
134 (Bk. B., p. 110), and on Ex. 14 (a) (Bk: 
B.,p. 206), a Dowl of 1898, and on Ex. 19 
(Bk. B., p. 112), a putni kabuliyat of 1907 by 
Srinarain Pa] in favour of the appellant's 
predecessor. : 
This last document contains a reference 
to a Robakari of 1855, which is not produced, 
whereby 26 mouzahs and a part of the river 
Cossye from Kansabati Khal to Moueah 
Benasuli are said to have been granted by 
the Oollector to Srinarain Pal. . 


Od the othe? hand, in 1887 there is an 
assertion by Government of their rights in 
certain ferries in the disputed portion of 
the river but the, appellant says that these 
rights were claimed not by virtue of owner- 
ship of the river-bed but under s. 35 of the 
Bengal Ferries Act I of 1885. Another 
document felied on by the appellant as 
proof of his title is Ex. 36 (Bk. O., p. 164), a 
letter of 1911 by the Additional District 
Magistrate, which is said to recognise the 
appellant as owner of the river as he is re- 
quired to remove the weeds. wi; 


* he next document which calls for nftice 


jathe notification of 1893 with regard toa 
part of the river. Exhibit A. W. I. (Bk. O., p. 
128) and the judgment, Ex. A. Q. (Bk. C., p. 
192), with regard to chur lands marked A, 
B, O, Don the Commissioner's map. Th 

nótification applied the Qanal Act of 186 

to the Oossye river from the Sadar Ghat 
at Midnapur to Mohanpur, a distance $f 14 
xhiles, The judgment arose owt of a suit 
'hetweeh the plaintiff's predecessors and the 
Secretary of State. The plaintiff in the 
puit sought to establish his right to theke 
plur lands on the ground that the Oossye 
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was included in his premanently settled 
estate. 

Issue No, 5 in thé suit was as follows:— 

“Ts the river Cossye or thateportion of it 
where the disputed chur has “been thrown 
up a non-pavigable river? Was the bed of 
the river or the part of it where the disput- 
ed chur has been thrown up settled with 
the plaintiff or any of his predecessors dur- 
ing the Permanent Settlerhent, and does it 
form part of his permanently settled estate? 
Has the plaintiff his alleged right to the 
chur in suit?" . 


The plaintiff lost the suit, the Court hold- 
ing on this issue— 

(1) that Ex. Y showed that no part of the 
river was included in his permanently set- 
tled estate ; 

(2) that the river in dispute was navi- 
gable. 

The respondent contends that this judg- 
ment makes the question of navigability 
or the non-inclusion of the river in the per- 
manently settled estate fes judicata be- 
tween the parties. 

. The appellant urges that this is not so 
and that the judgment only deals with the 
subject-matter actually in dispute in the 
suit, Iwillstate my conclusion later. 


[The judgment then dealt with some of 
the documentary and the oral evidence in 
the case and proceeded :—] 

This concludes the evidence and I will 
now deal with the first of the specific ques- 
tions set out above, namely, whether the 
portion of the riverin dispute was included 
in the appellant's permanently settled estate 
at the time of the Permanent Settlement 
and whether at that time the Cossye was a 
large navigable river and wlfether this 
question is barred by the decision in the 
previous suit. The appellant relies on the 
following :—(1) that Ex. Y (the kabuliyat of 
the 13th September 1800). includes the 
whole zemindari and, therefore, the river, 
which is said not to be 4 navigable river, 
(2) thak the appellant was shown as pro- 
priator at the time of the thak and revenue 
survey, (3) that when enquiries were made: 
from 1800 downwards the private owners 
were, it is said, held entitled to the river-bed 
and to the fishery, (4) that compensation 

was paid for the 600 feet acquired below 
the Anicut, (5) that when compensation was 
paid for the land acquired by the Bengal 

Nagpur Ha:way Company the river wag 

treated as belonging to the private pro« 
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prietors, (6) on Ex. 247, Ex, 4 (a) (the jalkar 
chitta which shows the riveras part of the 
permanently settled estate) and on Ex. 5, 
the Collectors order of 1862, (7) that on the 
evidence thé Cossye was not a large navi- 
gable river at the timeof the Permanent 
Settlement. 

The respondent relies on the following:— 

(1) The decision inthe previous suit, (2) 
the omission in Ex. Y of any mention of 
the river, the exclusion of sariat which in- 
cludes fishery, and the reference to alluvion 
and diluvion, (3) that the thak line is in the 
middle of theriver showing the river was 
at the disposal of Government which would 
not have been the case had the river been 
included in the Permanent Settlement, (4) 


that the Anicut was constructed without, 


any compensation being given and that the 
compensation given for the part below the 
Anicut was Rs. 250 only which is said to be 
for the fishery rights alone, (5) that the three 
ferries in the river were owned and kept 
open by Governmentand were open through- 
outthe year, (6) that there is abundant evi- 
dence of navigability in the Ferry Fund 
Committee's report of the 18th, April, 
1842 [Ex.-18 (1)], the realisation of phut- 
gari, Exs. C02, CC, CCl (Bk. G., pp. 27, 
42, 43), even in the dry sesson in Janu- 
ary and March, the jalkar chittas (p. 18 
of D and p. 17 of L) the Collector's 
letters of 13th August 1882, 21st June, 
1872, 3rd August, 1872, 18th December, 
1872, February 1873, the Board ot Revenue’s 
letter, 12th June, 1872, and the notifications 
as to publie ferries and under the Canals 
Act of the 18th March 1877 and 18th and 
19th April, 1893, and the oralevidence to 
which*l have referred. 4 


- 

I have omitted to refer to one piece*of 
evidence on which the appellant relies and 
which was put in evidence before us, 
namely, that Rennel's map shows that 
the Cossye was marked as a non-naviga- 
ble river, but I dg not attach much import 
ance to this as we- are not certain how 
this came to be’ done and also whether 
it refers "to general navigability or sonly 
to navigability for boats of a particular 
tonnage (i. e, 300 maunds) which is said 
was the test of navigability se far as 
Rennel. was concerned, based on the type 
of boateused: by the East India Company 
for the transport of merchandise. . 


The conclusion I have come to. is that 
upon the constructiqn of Ex. Y the Oossye 


T0 


6 . š P 
was not ineluded in the grant and I 
think there are indications that it «vas 
éxeluded from the expressions “inundation 
and diluyion" which would not, I think, 
have occurréd had the river been included. 
Nor do I think that inclusion can be in- 
ferred from the thak maps and subsequent 
eyents if, as I think, the terms of the grant 
exclude it. 


Nor in any case should I infer from the 
thax maps that it was included, the thak 
authorities had nothing to do with title 
cr possession [Jagadindra Nath Roy v. 
Secretary of State (1) and Satcowri Ghoshe 
Mondal v. Secretary of State (2) and I think ` 
no deduction as to title or poseession can 
legitimately be drawn from them. The 
other incidents as to payment of compensa- 
tion and such like cannot be relied on by 
eee ee as establishing the respondent's 
title. . 

As to the oral evidence, whilst it is not 
convincing, there is, I think, evidence upon 
which the Judge inthe Ccurt below could 
hold, as he has done, that the river was-a 
large navigable river. f : 

Moreover, I think the question of navi- 
gability and of the inclusion of the river 
is res judicata between the parties by virtue 
of the decision on Issue No. 5 in Title 
E No. 265 of 1914, dated the 31st May 
1916. : 

The parties were the appellant's pre- 
decessor and the Secretary of State. The 
issue ‘was: “Is the rivef Cossye or that 
portion ofit where the disputed chur has 
been thrown up a non-navigable river? 
Was the betl of the rivers or that. portion 
of it where the disputed chur has been 


* thrown up settled with the plaintiff and 


the predecessors during ‘tthe Permanent 
Settlement and does it form ‘part of the 
permanently settled estate? Exhibit 1 in 
that, case was over Ex. Y and it was held 


that it did not include the river; this was ° 


a matter directly in issue as was also the 
question of navigability and the finding 
was that that part of the river was navi- 
gable and much of thee same evidence as 
eis before us was before the Court in that 
case and l.am not prepared to give the 
deqjsioh the very narrow application now 
sought to be imposed on it. I think, there- 


. š . - 
(1) 304. A. 44 at p. 53; 30 C. 291; 7 C. W, Ne 193; 5 
Bom. L. R. 4. 8 Sar P. O, J. 412 (P. OJ. 
(2) 22 ©, 252 at p. 257; 11 Ind, Dec. (x. 8) 170, 
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Tore, it*operates as res judifata as regards 

Kx. Y and on the question of navigability. 
But even ifI am wrong in this, I hold, 
for the reasons given above, that the Cossyo 
*is a navigable river. 

Iaow come to the second gnen, name- 
ly, whether the appellant has obtained 
as against the Secretary of State" a title 
to the river-bed and to the churs and 


. pal barati lands by adverse possession for 


60 years. 

The answer to the question is in the 
negative. On the evidence before us no 
Buch possession has been shown. The 
acts of possession uponwhich the appel- 
lant relies are almost entirely fishery 
leases which were acted upon, receipt and 
payment of jalkar rents and such like, and 
whatever may be the effect of such acts as 
regards the fishery rightsI do not think 
that they are sufficient upon which to 
found any claim to the river-bed or tothe 
chars and pal barati lands. This claim 
accordingly ails. 

This brings us to the third ausstion 
namely, whether the appellant by adverse 
possession for 60 years has obtained by 
prescription an indefeasible title to the 
fishery in thedisputed portionof the river. 
There .is,I think, no doubt that such a 
right can be obtained by prescription; see 
the*'Law of Riparian Rights, Alluvion and 
Fishery, Doss’ Tagore Law Lectures for 
1889, pages 370 and 371 and cases there 
cited. The learned Subordinate Judge in 
considering thé claim by adverse posses- 
sion’ generally finds the Secretary of State 
in possession of the Island churs and that 
the pal-bafati lands belong to the riparian 
owners. He further finds that there are 
kabuliyats from 1278 to 1291 and 1299 to* 
1325 but that there are no papers showing 
possession in 1266 and 1267 and 1271 or 
of the entire length in 1268 and that the 
evidence of possession before 1274 un- 
satisfactory, . and he thinks the evidence of, 


possession of the entire length from 1292. 


to 1298 is unsatisfactory. He also holds 
that Nazir Ali's possession, about 1277, 
cannot be tacked and in the result he finds 
that the appellant has not proved his title 
by adverse possession except tu the portion 
from Bhooria Khal to Bansuli as ‘to which 
he finds possession with the appellant for 
more than 60 years. 

“The appellant admits that in order to 
pucctedin his claim to the fishery rights 
he must ehow adverse possession for a 
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period of 60 years, atany rate from April 
1859. He elaims to have shown posses- 
sion of part of the river in the year 1843 
by the Bombay Road chitta, Ex. 2 (Bk. 
D., p. 20) where ihe rivet Cossye is re- 
corded in the name of appellant's prede- 
cessors, Raja Ajodhya Lal Khan. from 
1848 to 1858 there are before us papers 
showing realisation of jalkar rents by the 
appellant's predecessorg, some of which 
are identified as relating to the disputed 
portion of the river, possession being 
exercised by Nazir Ali and no one else 
keing shown as having collected jalkar 
rents. There are, itistrue, no ‘papers for 
1858, 1859 and 1863 but we have a jalkar 
chitta of 186l and we are asked to make 
& presumption as to the years 1858 and 
1859 in reliance on the cases of Secretary 
of State for India v. Upendra Narain 
Roy (8) and Seudamini Dassya v. Secretary 
of State (4). For the period prior to 1866 
there is the jalkar chitta and it is said that 
there is sufficient euideuce for the years 
1884 to 1890. 

- The evidence which I have been able 
to find may be conveniently stated here. 
For 1848 there are the accounts of Mc 
Arthur (a predecessor of the plaintiff), 
Exhibits 94 (g), 98 (a), 98 0), 98 (c), 98 (d), 
98 (e), 98 (f) and 98 (Bk. G., pp. 1-9), also 94 
(q) (Bk. L , p. 1) showing the tenants of the 
jalkar in 1848; for 1850 there is Ex. 98, a 
rokar entry (Bk. L , p. 6,confirmed by Bk. I., 
p. 362); for 1852 there is Ex 94 (a), a rokar 
entry (Bk. L., p. 8); for 1852to 1854 inclusive 
the payment of ghat and jalkar rents is 
shown (see Bk. G., pp.39, 41,42,44, 49,51 and 
52), Exs. 94 (2a), 94 (2c), (cc), 94 (2d), and 98 
(w), Ex. 91 (y) and Ex. 94 (2j; for 1855 there 
are rokar entgies of payment of jalkar rent, 
Ex. 98 (y and z) and 98 (2b) (Bk.* G., pp. 53, 
54 and a6); for 1856 there are similar entries, 
see Exs. 98 (2d) and 98 (2f) and there are 
annual accounts for 1855-56. See Bk. I., p. 
366, showing a total rental of Rs. 705- ‘6-0, 
For 1888 there is Ex. 98 , Qu) (Bk. B., p. 79), 
for 1266 and 1267, part’ of 1858 and 1859, 
there are no papers; for 1868 there is Ex. 95 
B (pot printed) and for 1861, 1862 and 1863 
there is thereport of the officer of the record 
room that the documents of these years 


NONE 11 Ind. pas 849; 38 O. L. J. 330; A? I R. 1923 


(4) 77 Ind. C, s os 500 822; 38 C, L J 47; A. I, 
R., 1924 Cal. 1997 
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‘exercised by him. as & member. of the 


were damaged by white ants and for 1864 
the payment for jalkar is shown by Ex. 98 
(3x). For the period, therefore, from 1848 to 
1:64 we have a Pong series of documents and 


entries pointing to possession durjng this. 


period of the jajkar rights and I think- we 
can under the circumstances well assume. 
possession for the two remaining years of 
this period, as to th8 ensuing period, ‘there 
is no question I think that possession has 
been shown. The next period which calls 
for ‘comment is that from 1292-1298 in 
respect of which the Judge says there are 
no kabuliyats. But I think that enjoyment 
has been satisfactorily shown for this period. 
Exhibit 99A (Bk. B., p. 37) is a lease of the 
whole of the disputed portion from Kanka- 
pati Ghat to Patra. There is no lease from 
1292 onwards but there are recitals in other 
. registered documents. which show that such 
leases were granted. See thesub-lease from 
1292 to 1296, Ex. 147, gated the 2nd. Sep- 


tember 1885 (Bk, R., p. 47) and there 'is a 
Bub-lease of a portion from Gokulpur Ghat . 


to Patra from 1297 to: 1201, see -Ex..43- (b), 
dated the 24th May 1890- (Bk, B., p. 87). 
he Thokas for 1224-1298 inclusive (sée Bk. 
J., pp. 30, 37, 45, 52 and 63) show possession 
of the whole portion during these years. 


As to Nazir Ali's possession I see no reason, 


why this should not be tacked. He was 
mortgagee in possession of the zemindori 
and thé mortgage purports to include the 
river and the appellants predecessor 


recovered possession from him on this basis. 


I think, therefore, that the- appellant is 
entitled to tack this possession. ee 

The lekrned Judge has gong very care- 
fully througlf the various documents and 
has pointed out the gaps in the appellant’s 
evidence of possession, but for the reasonsI 
have stated. above I think the appellant is 
entitled to claim that he has satisfactorily 
shown possession -of the fishery rightt 
of the portion of *the river in dispute 
for more than-60 yearsup to the institution 
of the suit, notoriously and of right, except 
as to that portion which stretches from the 
Sadar Ghat, at Midnapur to thelock gates 
as to which no continuous possBssion has, 


been shown and,over which: undoubtedly | 


‘the respondent has exercised rights of 
ownership. Itis said, however, that if, gs 
we hold, thisisa publie navigable river no 
title can be acquired by prescription. and 
that such rights as were exercissd for the 


appellant. and by his predecessors: were ' 


general public. It isnot, however; possible 
I think, to refer the acts. of possession es- 
tablished to anf such origin.and I do not'gee. 


why adverse possession of fishery. rights | 


cannot be established ‘in a publie navigable 
rivey if exclusive acts. of possegsion are. 
shown, às-here, for the statutory period. Sea 
the authorities already referred to, cited in 
Doss’ Tagore Law. Lectures for 1889. 

Then itissaid that there is. evidence of 
other persons fishing -in the river without 
any lease, in some cases it appears per- 
mission was. obtained, but I am not prepared 
to attach much importance to the isolated 


QU 


L] 
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and casual acts shown in the evidence: in f 
face of the large body of evidence stretching . 


' over many years of acts of possession of the 


fishery shown by the appellant and. his 


predecessors and although I think no claim - 


has been established by these acts to the 
river-bed I think the plaintiff is entitled to 
a declatation of his right of fishery acquired 


by adverse possession Over ‘the whole of ` 


he disputed portion except.. the part, from 
Ge Sadar Ghat at Midnapur to the lock 
gates.. And, of course, the portion marked 
‘A, B, C, D must be excluded also. In view 
of the findingat which I have arrived on the 
third question propounded for consideration 
itisnot necessary to considef the fourth 
question of easement especially as this does 
notinvolve any further findings of fact 
after theefindings , hay 

on the third question but only involves & 
question of law and if necessary I should 


be prepared 


^4 


at which | have arrived 


to,hold that an easement had. 
. been acquired by the uses referred to above, 


and in view of my finding it is. not neces- 
sary to discuss, the legal question which 


was raised before us, namely, whether prior 
to the last Limitation Act an easement could 
be acquired against the Crown by 20 years 
uses, a° point on which some difference of 
pinion. seems to exist. The claim to the 
“chur lands fails as adverse possession has 
not been shown, the claim to the pal barati 
landa also fails as they must belong to the 
riparian owners. This disposes of the appeal 
but the cross-appeal remains. ... 


This rebites to the . portion "of the river 


from fhe mouth of Bhooria Kial to the. 


mouth of Benasooli Kbal which the J'udgaq 
hea fourd belongs to the plaintif as ap- 
pertaining to his zemindart. Tappey Dhar* 
entera, , purchased from Raja Srinarsin"Pal 
(Bk. B., p. 112), Ex. 19^ This depends.on the 
construction of Ex, 6 (Bk. B, p. 4. By 
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_ This dogument after reciting the sale at Wae declare that the appellant is entitled 
.aWetion of arrears of revenue of the 26 to such ' portion of the pal barati land ' 
SUmouzahs including the jalkar appertaining in suit as appertains to his estate as a 
" “thereto which formed Ramnarayan Pal’s riparian owner. | : 
` *eémindari, Tappey Dharendra, and the. : 


NE 
e. ts 


agreement to re-settle this with him he Z. K. i . Decree varied. 
executes the kabuliyat agreeing to pay the M : ur 

rent. Itis said , that what | was settled - i ' l s . 
*hereby-: was the 26 villages and the 3 : 

jalkar formed by,the diluvion of the two . . . 


villages which formerly, formed part of 
‘the zemindari and I am inclined to think 
- this is the correct construction of the docu- 
mentand that. no -general rights over any 
part of the a were n for fishery and. E . ; 
otherwise. at thisis the construction 
- -is, DL think, borne out by the reference to BM FON E KaT POUES j 
` inundation and diluvion which would not '"" February 7.1997 ' 
: have occurred had the river itself been Present:—Mr. Justice Maung Ba 
settled. It is also, I think, borne out by . MAUNG TIN— PLaINTIBE— APPLIOANT 
‘the concluding words of the document. ters vu 
The' appellant. got. title by Ex. 19 (Bk: MAUNG PO HTOO—RESPONDENT. 
. B, p. 119) hich refers to a Robakari of, Administration  suit—Parties—Person’ - claiming 
i 1855 hereby it.is.said a part of thé river estate as sole heir, whethef can be impleaded as party 


ase eer a pang EE a el —Separate suit, whether necessaty. 
was given in exchange for the diluviated .- Where a person claiming to be the sole heir of & 


villages : but this Robakari is not.in evi- deceased person applies to be made a party to a suit 
dence and in gany case, were it proved, it for the administration ofthe estate of the latter, he 
would militate against the claim.as it would may be soimpleaded and the validity of his claim 


: : E may be enquired into in such suit. He should not bee 
i show possession of the river with Govern- compelled to file a separate suit when the dispute 
. ment up to 1885 which is, contrary to the about his status can very well be decided in the 


congtruction , sought to be puton Ex. B administration suit itself. [p. 23, col 1] | 
for the'appellant. I think, therefore, that Civil révision arising out of Civil Regu- 
the cross-appeal must succeed but, of lar Suit No.1 of 1926 of the District Court, : 
course, this does ‘not affect the appellant's Hanthawaddy. ae: : | 
right to the fishery of this part of the river Mr. Burjorjee, for the Applicant. 
which he has acquired by adverse posses. . JUDGMENT.-—Thie civil revision ap- 
sion. ' = s plication arisesout of suit No. 1 of 1926 of the 
In the regult then we vary éhe judgment District Court of Hanthawaddy. That suit is 
appealed from by declaring the appellant's. an administration suitto administer theestate 
right by adverse possession for the necessarye Of U Po Toke'and Daw Lai Mai, a*Burman 
period to the fishery in the portion of the Buddhist coffplé who died within five days 
Cossye river in suit except the part from Of each other. According to the plaint, thé 
the Sadar-Ghat at Midnapur to the lock- Couple died childless. If that allegation be 
gates and also excepting the part A, B, O, true, then six relations of the husband and 
D. . The rest of the appeal fails. .. wife willbethe heirs. The plaintiff claims 
ee M .". to be one of those relationsand brought a suit 
! The cross-appeal succeeds’ and the suit” against the other relations for the administra- 
is dismissed as to the portion of the river- tion of their estate. Dpring the pendency 
bed comprised in the cross-appeal, namely, of „the suit, one Po: Htoo elajmed to be . 
from the mouth of the Bhooria Khal to.the thé adopted” son of the couple and applied 
mouth of the Berasooli Khal, but this does: to the District Judgeto be added as a co- 
not affect the appellants rights to the defendant.e The learned Judge granted 


fishery in this part of. the river to which the licati 
' he bas acquired a title by adverse pos- be ei adied. Mr ana nara 


session, ° 4 EN From that order this application for 
| * Each side 'has succeeded in. part. and revision has been filed. In a short order 
: failéd in part and there will be no ‘order as the learned District Judge has given his 

io costs in either Court. E reasons for thataction. That order reads: - 
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—"Mr, Burjorjee's objection that Po Htoo- 


must establish hia status by aseparate suit 
is not valid. This is an administration 
suit and it isonly rightand proper that 
the ‘question.of who are the. heirs entitled 
to share in the estate should be ‘generally 
decided in the suit. Po Htoo may be added 
as defendarft." i 
helaw governing the question as to 
who may be joined as defendants is laid 
down in O. I, r. 3, Code of Civil Procedure. 
That rule is as follows:—'All persons may 
. bejoined as defendants against whom 
any right, to reliefin respect of or aris- 
ing out of the sameact or transaction or 
səries of actsor transactions is.alleged to 
exist, whether jointly, severally or in the 
alternative, where, if separate suits were 
brought against such persons any common 
question of law or fact would arise.” 
. No doubt, if the claim of Po Htoo is 
established, he would be the sole heir to 
the estate and exclude all the other parties 
. in that suit. The? relief claimed by the 
plaintiff i& a° share in the estate. The 
question involved is whether he is entitled 
to that relief in common with the other 
defendants except Po Htoo or whether he 
~is not entitled to that reliefas against Po 
Htoo. IfPo Htoo's claim is established, 
the suit must be dismissed. If Po Htoo's 
claim is not established. . then the suit 
. would have to be administered as prayed 
for. Ofcourse, Po Htoo can bring a'sepa- 
rate suit against the administrater of the 
estate to: establish. his statuts, but I agree 
with l 
should not be compelled to file a separate 
suit when the dispute about his, status 
can yery well be decided in the present 
suit. The Legislature intended to prevetft 
multiplicity of suits and have, therefore, 
framed rules permitting joinder of parties 
-and causes of action under certain circums- 


tances. - . EC 
L amof the opinion that the -learned 


District Judge kas exercised his jurisdie- 
tion properly and Isee.no reason to in- 
terfere. The application is dismissed: 

‘ALN, A, Applicatioa dismissed. 


v 
 *Musammat KANIZ 


the learned Judge that Po -Htoo: 


a 


33. 


Ji e 
. 
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,.'OURH CHIEF COURT. 
Furst Civi, Arrasar No. 107 or 1926, 
April 25, 1927, id 
Present:—Sir Louis Stuart, Krt., Chief . 
Judge, and Mr. Justice Raza. p^ 
Syed MOHAMMAD ZAFAR-—PLAINTIFF— 
3 z APPELLANT . Der 
4 ersus ] 
SAIYADA. AND OTHERS 


—DEFENDANTS— RESPONDENTS. 
Custom—Riwaj-i-am—Agreement among sharers as 
to rights and privileges, whether proof of custom— 
Mis] riwaj-i-am, history and evidentiary value of. à 
Where the riwaj-i-am ‘of a village gurported to 
record the agreement of.the sharers.as to the rights 
and privileges to be followed, and commenced with 
the words “we agree in respect ofthe privileges of 
rights which we have recorded :” 1 
Held, that it only connoted the views of individuals 
as to the practice which they wished to see prevail- 
ing rather than the ascertained fact of a’ well-es- 
tablished custom. Vas 
[The history and evidentiary value of Misl riwaj-i- 
am discussed] |- 2 t . 
Appeal against the decree of the Addi- 


tional Subordinate Judge, Sultanpur, dated - 


July 29, 1926. . : 

. Messrs. Hyder Husain, Niamat Ullah and | 

Ali Zaheer, for the Appellant. ` : 
Mr. Ghulam. Hasan, for the Respondents, 


JUDGMENT.—This is a plàintiff's 
appeal. The plaintiff Saiyyad Mohammad 
Zafar, son of the late Saiyyed Mohammad 
Bagar, filed a suit in the Cqurt of the Addi- 
tional Subordinate Judge of Sultanpur to 
recover the whole of the property in the 
Sultanpur District which had been held by: 
his father Saiyyed Mohammad Bagar, who 
'died on the 23rd October, 1922. He filed this 
‘suit against his sister Kaniz Saiyada, an- 
other sisters who died duringjhe pendency: 


of the proceedings and his mother Musam- : 


mat Mukarram-un-nisa alleging that there 
was a special custom in his community, in 
his father's family and in *his mother's- 
“family, by which females were excluded- 


from inheritance in the presence of male - 


‘issue. Only Kaniz Saiyada contested the 
suit. The.second sister Nabi-un-nisa and 
the mother agreed that there was such a 
custom and admitted judgment. After 
contest the learned trigl Judge finding that 
no custom existed excluding females in the ` 


- presence of males and that the inheritance 
` was according to the Muhammadan Law, . 


dismissed the plaintiff's suit in sp far as 
Kaniz Saiyada was concerned, The plaint- 
iff appeals. against tHe deerée in so far gs it | 
dismissed his claim. 


'- The plaintiff's father Mohamad Baqar 


was “the son of Bahadur Husain and 
UmWaat-ul.Fatima. Ummat-ul-Fatima was 
a.lady who owned property’ situated 
“in the Sultanpur. District. Bahadur 

usain Was -a man who possessed a very 
small *emindaei property in the village of 
Mangalsi, Fyzabad District. He resided 
originally in Mangalsi. 


: do lady, and left Mangalsi for Isauli, where 
his wife resided. He predeceased his wife. 


The whole of her property (Bahadur Husain- 


left practically no property) descended to 
Mohammad Bagar. Jt may be here stated 
1n the beginning that it is agreed by the 
learned Counsel for the appellant that there 
was no custom by which females were ex- 
eluded from inheritance in the presence of 
- male issue in the family of: Ummat-ul- 
Fatima, He further abandons the position 


. that there was & custom in the tribe to which: 


Bahadur Husain belonged by which females 
‘were excluded i in the presence of males. .He 
.bases his claim to succeed in his appeal 
‘upon a plea that on the, evidence: it, is 
established that there is a custom .in the 
family of Bahadur Husain and Mohammad 
Bagar by which a sister is excludedin the 
presence of a brother. 

He relies mainly upon the entries in 
. certain extracts from replies to questions 
"regarding general customs or "Eiwaj-i-am" 
put to the.zemindars in the Mangalsi 
--Pargana, in the Fyzabad. District, during 
. the Settlement proceedings which: lasted 


-` from 1860 to 1879, and upon certain entries 
‘made in the khewat of Managlei village dur-. 


ing the same Settlement: proceedinga. 
Mangalsi village'is one village’ out of 
' & large number of villages in the Mangalei 
Pargana. Paragraph 750 of the. Report 


- of the Settlement in question Shows thatat. 
the time of the Settlement there were 126. 


villages in the Mangalsi Pargana, which had 
«n area of 125 square miles and a popa- 
tion of 84,743. To show some of our diffi- 
eulties in ‘the matter para. 1398, however, 
‘states that the Mangalsi Pargana consists 
-of 114 villages with an area of 116 square 
` miles. “The method" of recording customs 
' in the Mangalsi Pargana during the Settle- 
. ment operations in question was wot the ' 
- method generally in use in the North-West 
Provinces and Oudh. In. thé Settlement 
operations from 1560 te 1580 in the N. W. P. 
* and'Oudh the ordinary method of recording 
customs was to record them in a document, 
down. as. the wgjib-ul-arz which ‘was pre- 
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pared separately for each village. In a 
portion of the Fyzabad District a different 
procedure was adopted. This procedure 
was followed in a few other plaees in Oudh. 
Paragraph 1628 of the Report sows that in 
five Pargangs of the Fyzabad District what 
was known as the N orth- Western Provinces 
System under which a '*wajib-ularz" was 
prepared was adopted. In the remaining 
eight Parganas; which included Mangalsi, 
what was known as the Panjab System - 
under which à wajib-ul.arz wab not prepar- 
ed was adopted. Paragraph 1701 states “The 
wajib-ul-arz in the Punjab Record is only 
.conspicuous by its absence.” Under the 
Punjab system, “which was applied to Man- 
galsi, a record which was known as the 
Misi riwaj-i-am” or the record of general 
eustoms was made one of the records in the 
Settlement proceedings. The report is 
silent as to the exact manner in. which this 
Misl riwaj-i-am was prepared. Paragraph 
1632 would go to show that the rules ab to its 
preparation were not finally adopted, until 
1868 when the Settlement was already 18 
years old and nearly completed and there 
are no materials at our’ disposal to show 
how the orders were issued under which this 
Misi riwaj-i am was prepared. This much 
wedo know that according to para, 1703: 
“In the Punjab system; indeed, the sub- 
stitutes for the wajib-ul-arz do not profess 
to be anything else than ‘ikrar malikan™ 
(agreements of owners). We have it from 
para. 1710 that the Misi riwaj-i-am is a 
record. of general customs divided into four. 
arts:— ; 

(1) Customs regarding inheritance and 
Buccession; 

. (2) customs regardin g accretion - dh ri- 
verjan villages: ” : 

(3) irrigation from rain-streams, jhils eom-' 
mon to two or more villages, etc.; 

(4) remuneration of village servants. 

The peculiarity of the system was that 
it attempted to lay down general rules for. 
succession (we are not conferned with the 
remaining clauses) in respect of a whole 
Pargana instead of for an individual village, 
and itt these circumstances the prospect of 
*the record giving an accurate account of 
‘the custom of en individual family in onè 
of the villages in the Mangalsi Pargana was 
less likely to be accurate. We have before 
us certain questions (Ex. 2) which weré given 
to thé Settlemené Officers to ask the zemin- 
- darsin the Pargana Mangalsi in respect 

to their general customs. Question No, 9 - 


“2 
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asked what were the rights of daughters 
jointly with male issues or in the absence of 
male issues? This question was put to the 
zemindars according to their castes. If the 
zemindars belongetl ta a definite and dis- 
tinct tribe, it was possible to ‘obtain pome 
information of value in respect of tribal 
custom, But in case a zeminder belonged 
to a caste, which did not constitute a tribe, 
the method of obtaining the information 
was distinctly at fault. We have before us 
Ex. 3, which purports to be a reply to these 
questions from the Saiyyeds in the Pargana 
Mangalsi and we also have Ex. 4 which 
purports tobe a reply to these questions 
from the Sheikhs in Pargana Mangalsi. It 
may be premised that in our opinion neither 
Sheikhs nor Saiyyeds can be considered a 
tribe. Apart from generalities, we come to 
the distinct case of the sharers in the 
village of Mangalsi, notin the Pargana of 
Mangalsi, with which wefare concerned. 
Here we com?nence with aninitital difficulty. 
In so far as the Settlement Report can 
assist us, it would appear that at the time 
of the Settlement tha village of Mangalsi 
wasowned by afamily of Sheikhs. Paragraph 
752, which was prepared by one of the 
Settlement Officers who took part in the 
protracted proceedings, was written by 
Mr. John Woodburn, afterwards Sir John 
Woodburn. He was at that time Settlement 
Officer of Fyzabad. The difficulties in this 
particular instance are enhanced by the 
fact that during the 19 years that the Settle- 
ment proceeded there were seven successive 
Settlement Officers. Mr. John Wcodburn 
was the fourth. In paras. 752 to 765 Mr. 
Woodburn has noted that the Mangalsi was 
owned by #family of Sheikhs who were the 
oldest family in the Pargana and who 
could: verify traditions of a greater 
age than 300 years. We have no reason 
not to accept the accuracy of this statement. 
He enters also into 2 discussion as to who 
had owned Mangalsi before the Sheikhs. 
He arrived at the corclusion that it had 
taken its name from Mangal Sena Gautom 
Chief. The Sheikhs had suggested that he, 
was a Bhar but Mr. Woodburn wasofopin-* 
ion that he was a Gautam. We note the 
point a8 to who Mangal Sen was supposed 
. to be because -it shows that in this Settle- 
ment junior officers recorded statements, 
which were “inconsistent with the view 


taken by theirsuperiors. In Ex, 3eand Ex. 4° 


the Saiyyeds and the Sheikhs respectively 
in Pargana Mangalsi record their answers 
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to the questions asked them but in each 
instance they have made the following 
statement preceding their answers. We 
have translated this statement as follows. 
The translation is slightly different from 
the official translation given in the paper? 
book: “Whereas settlement of our villages 
is abouf to be made by the Government 
we have accordingly entered in detail here 
the privileges (or rights) of our caste which 
particularly affect our landed property in 
the papers relating to each village, but the 
privileges (or rights) which are commonly 
in use in our caste have not been recorded. 
We agree (ikrar karte) in respect of the 
privileges (or rights) which we have re- 
corded.” Then follows the answer to ques- 
tion No. 9 “If a male issue be in existence, a 
daughter does not get any share by' right 
of inheritance, but if there be no male 
issue then the daughter becomes the owner 
of the entire estate left by the deceased." 
The reply Ex. 3 issigned by three Qaiyyeds 
only, not one of whom is an inhabitant of 
Mangalsi village. Two of them Saiyyed 
Samin Ali of Mustafabad and Saiyyed 
Niamat Ali of Bishanpur Sara stated that 
there is a rule of this kind excluding 
daughters in the presence of males, but the 
third signatory Saiyyed Muhammad Akbar 
of Therera states that there is no guch rule, 
Unfortunately this attestation has not been 
translated. We have taken it from the certifi- 
ed copy filed as Ex. 3. Exhibit 4 is signed by 
Tahawar Ali and Khadim Ali ef Mangalsi 
village by the pen of Mausum Raza of Man- 
galsi who is P. W. No. 22. He did not sign it 
himself. Najaf Alj of Mangalsi village also 
signed it. TwoSheikhs of Kaula,twoSheikhs 
of Samdaha and a Sheikh of Sheikhspur, 
ether villages in the Mangalsi Pgrgana, also 
signed it. Bahadur Huaain did not sign it. 
We now come to Ex.lthe khewat which 


is known as the khewat of Mangalsi village ^ 


or Mangelsi mahal. Here we arrive at our 
next difficulty. As we have already said, 
Mr. Woodburn hasreferred to the proprie- 
tors of Mangalsi as Sheikhs but this khewat 
refers to some of them as Saiyyeds. There is 
something ofthe nature of pedigree upon 
the khewat which gives two separate fami- 
lies. Theft is the family of Qazi -Zia- 
ud-din which may be a Sheikh family. 
This family owned two patiisout of three 
according to the evidence. «There is another 
family—the family of Qazi Laddan who | 

stated to bêa Saiyyed. Thatfamily ovine 

the remaining" patti. Qazi Zia-ud-din is 


e 


E 36, 


~ ULN family. Qazi Laddan is stated to be the 


common ancestor of the second family. 
There is nothing' on the record to show 
that Qazi Zia-ud-din and Yadi Laddan were 


*  eelated; and nothing to show that they were 


descended from a common ancegtor.. Cur- 
jously enough theson of Saiyyed Qazi Lad- 
dan isstated to be Sheikh Maruf ahd the 
son of Sheikh Maruf is stated to be 
.Sheikh Saleh. There is nothing in the 
pedigree to show any connection between 
the two families. The pedigree was ap- 
parenly prepared between 1860 and the 
16th March, “1875. How it was prepared 
is not clear. It-is extraordinarily badly 
‘prepared because the same names appear 
in different, places. .The.so called pedigree 
has nopretensions to be a pedigree at all 
. in the real sense of the word. All that it 
apparently purports, to show is who were 
the. individuals or families who owned 


' geparate areas of land which had been. 


. severally settled to land revenue, and wher- 
ever guch individuals or families are record- 
ed as entitled to pay separate land revenue 

. (which is recorded under separate heads) 


the pedigree of the individual or family is - 
given. In this village there were 26 separate. 
individuals or families entitled to engage 


under separate heads for the land revenue. 


* ' $n thesetircumstances an attempt to as- 


certain a special family custom for all 
these 26 families would have been a diffi- 
cult one. The defects in the pedigree 
were admitted in the khewat itself. It is 
` noted that as the khewat was prepared some- 
' time before, there is a palpable defect that 
one and thé same name has been entered 
| inmore than one places, but, as this is only 
‘a clerical defect which did not effect the 
paymegt of the land revenue by particular 
. persons, it has been ‘allowed .to ‘stand. 
* Undoubtedly in so far as the collection of 
'. the land revenue was concerned the 'care- 
less preparation of the pedigree was of no 
importance. But when, as here, stress ‘is 
laid upon the evidence afforded by the 
„pedigree the admitted carelessness in its 
preparation ig of very great importance, 
'. In order to obtain a rough and ready record 
of the general rules bf succession, an entry 
was made in the khewat which wag'signed 
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quisition’ of the -property and the period 
during which thevillage had been inhabit- 
ed was not correctly known. Reference - 
was made to Mangal San but he is called 
a Rajahra, not as Mr.eWoodburn would 
have it, a Gautam. Ha is said to have 
founded the village. Then Qazi Zia-ud-din 
Sarnami (This is the Qa2; Zia-ud;din who. 
is mentioned as the founder ofthe family 
which owns two pittés out of thre:) "Our 
original ancestor" came along with Alaud- 
din Ghori to Delhi and these parts and the 
Atthat time 
this - village of Mangalsi and also other 
villages were granted to him. This in no 
way explains how Saiyyed Qazi Laddan 
and his descendants obteined ‘one patti 
in the village. The second paragraph 
gives. the basis of computation of shares 
and lays down certain rules as to partition 
and excess income. The third paragraph 
is called a statement as to the division of 
inheritance and the transfer of'rights in the 


land, and one gefferal sentence is iput in 


“Customs obtaining in our family have been 

recorded in the dasturamal riwaj-i-am." 

"The fourth and the most important para-. 
graph isas to the acceptance of the land 

revenue fixed. This was signed by "16. 
sharers amongst whom were Mazhar Hussain 

and Lutf Hussain. It has now to be seen 

what connection these documents have with 

Bahadur Hussain who did not sign Ex. 3, _ 
Ex. 4 or this acceptance of rules of succes- 

sion, He did sign Ex.1 in so faras his 
“assent to the fixing of the revenue was 
concerned. The plaintiff was in great 
difficulty over the caste of Muhammadans 
to which he belongs. He wished to take 
advantage of Ex, 4 which We asserted 
‘shows the custom of his family as a Sheikh 
family but at the same time was in the 
difficulty of claiming to be a descendant. 
of Qazi- Laddan "who is described as a 
Saiyyed. In order'o obviate this difficulty 
it is now asserted ‘that he. is an Alwi a 
descendant of Ali but nota descendant of 
Ali. through.the Lady Fatima the daughter 
of the Prophet. He argues that in those 
circumstances he is either a Saiyyed or 
a Sheikh. The point-is not very important 
inthe view which we take upon the general 
evidence, According to him. he was one . 


« by certain;of the sharers but not by all. 
- This entry, was, part of certain general 
E * statements. The-first paragraph contains a 
. J -s@eadled history of the village. It ¢om-. 
: mences by saying that the*manner of.ae-, 


of three sons of a certain Mohammad Husain. 
Mohammad Husain'sname appears on the 
epedigree in Ex. 1 as a descendant of Qazi 
Laddan. .Mohammad Husain had. three 
wives according to this pedigree. By his 


‘la 
7 
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first wife he had a son called. Haider.. 
Husain. By his second wife he.had. two: 
sons Mehdi Husain and Ghulam Abbas and. : 
by his third wife he had three. sous:. The: 
first was NuruleHusain, The paper of the: 
original being torn, the name of the second 


- gon cannot be read at all and the fiame of 


the third son cân only be read as Husain.- 
It is argued that the second, name:should: 
be read as Zakir Husain and the third as 


‘Bahadur Husain, and in support of: this, 


reference is made 'toa-copy ofa later khewat 


_ Ex. 6 which would show that there ‘were 


two men Nural Husain, the son of Muham- — 
mad Husain and Bahadur Husain son of 
Muhammad Husain owners of small shares’ 
in Margalsi. The evidence so far is cer- 
tainly not convincing and was found to be 
insufficient by the learned trialJudge. The. 
difficulty is increased by the fact that 
Bahadur Husain, who admittedly had a 


: small zemindari share in Mangalsi village, 


parted with that share long before his death... 
There is, however, the? evidence of Sultan - 
Husain and Ghaffar Husain, who deposed.. 
that they were both the sons of Bahadur 


‘Husain. They said that they were the: 


sons . of Bahadur Husain by his first wife 
and that Mohammad Baqar was his. son 
by thelady Ummat-ul-Fatima. Their case ` 
was that Bahadur Husain had given the 
whole of his property in Mangalsi to his 
first wife: from, whom it had descended - 
to Sultan Hussin and Ghaffar Husain. 
They, however, are not in a position to^ 
know who was' the father' of Bahadur- 
Husain. He clearly was the owner of a 
share in Mangalsi village, but the evidence 


‘to showthat heis the descendant either 


. Bajrang Singh: v. Daulat Singh (1). 


of QazieZia-ud-din or of Qazi Laddan is 


barely suffisient. In these circumstances, ° 


what is-the value of the documentary 
evidence adduced by the plaintiff to .show 
that there is acustom in the family of Baha- 
durHusaini by whicha daughter is excluded 
from inheritence if she has a brother alive? 


The method of*the preparation of the 
riwaj-i-am has heen thus described in 
The 
record there was also with’ reference to 
customs in the Eyzabad District. " - 

"In. order to- elicit inforihation, con- 
cerhing customs regarding inheritance: and. 
succession the Settlement Officer drew up : 
a number of questions which were laid 
before the leading men of*each tribé or 


class who signed their names to the an- 


(1)'7 0. 0. 134. 
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swers, After such further inquiry ‘as the 
Settlement Officer chose to make the signa 
tures were attested by th» Settlement 
Ofieer or by an.official acting under his 
orders and tltess questions and answers 
form the record of the customs gscertaimed.. 
There ig. a separate set of questions and 
answers for each tribe or class in the 
Pargaua.." In that judgment it was only 
decided that the evidence afforded by en- 
tries in “misl riwaj-i-am” was admissible in 
evidence as an official’ record of a custom. 
It was remarked in the judgment, that the 


e 


particulars were likely to be reliable; asthe . 


answers , were signed and approved by. a 
number of the leading men in each class in 
the Pargana. As has been laid down by 
their Lordships of the Judicial Committee 
the evidence afforded by entries in records 
of custom prepared by responsible officials 
whose duty it was to ascertain and record 
the customs entered, is valuable evidence of 
the existence of the customs, Balgobind v. 


-Badri Prasad (2). This decisién had rela- 


tion to wajib-ul-arz but the principle has 
application tothe case of the riwaj-i-am. 


But here it is to be noted that in the first. 


place the replies themselves in Ex. 3 and 
Ex. 4 state distinctly that the rights com- 
monly in vague in the castes concerning 
Saiyyeds and Sheikhs are not recorded 
and that this is an agreem@nt as to'the 
rights and privileges which are to be follow- 
ed. As we construe the proviso in Ex. 3 
and Ex.4, this rule that daughters were to 
be excluded. in the presence of sons 
would appear to be rather a rule similar 
to the rule in Anant Singh v; Durga 
Singh (3) which connoted the Views of the 
individualsas to the practice which they 
wished to.see. prevailing rather than as- 
certained fact of a well-established custom. 
The sketchy refereace in. the statement in 
Ex. 1 which was signed by some of the 
co sharers, to the family customs does not 
assist the plaintiff, for the acceptance of the 
riwaj-i-am signed by a very few persons in 
this manner is not convincing. As we do 
not consider that “Ex. 4 really contains a 
statement of custom, the* circumstance that 


i . 
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l ‘family. 
. The learned Counsel for the appellant has 


` put before us is the instanee of a certain. 


Bo, 


was signed by Tahawar Ali, who was a 


eee of Qazi Laddan but who was a 


very distant connection of Mohammad 
Husain and that the statemert in Ex. 1 was 
Signed by Mazhar Husain and Lutf Husain 
two nephews of Mohammad Husain, would 
not help. A noticeable fact is the fact that 
neither Nurul Husain nor Zakir Husain, who. 
are said to have been the brothers of Baba- 
dúr Husain or Bahadur Husain himself or 
any of the sons of Mohammad Husain signed 
anything of the sort. This is suñicient to 


_ throw doubt on-the allegation that there was: : 
' .« Buch a custom in the family. We do not. 


find that there.is anything in Ex. 1, Ex. 3 
or Ex, 4. which establishes. the existence 
of such a custom in Bahadur Husain's 


urged. before us that he has established 
certain instances in which daughters were 
excluded by sons in the’ families in Man- 
galsi village The first instance that he has 


Fazal Azim. It'is asserted that Fazal Azim, 
when he died, left two sons Tahawar Ali 
and Yad Ali and three daughters and that 


‘the daughters were excluded. from inherit- 


ance’ by his sons. Fazal Azim's name 
appears on Hx, l. He is a descendant of 


/' Qazi Laddane The property held by him 


us 


whe „who made the statement, however, stated in 
.: eross'éxaininadtion “Farhat Ali's elder dau- 


: paid alandrevenueofabout Rs. 100, He is 
Shown in Ex. 1 as having two, sons Tahawar 


Ali and Yad Ali. The exclusion Qf these 


: daughters is based upon the oral evidence 


produced by the plaintiff. It isto be noted, 
however, that in 1871 there was a suit, thé 


~ judgment in which is Ex, A-A' showing, that 


 Obtàined a decree. 


before the death of Fazal Azim, AmirBakhsb, 
his deceased sisters husband, sued’ Fazal 
Azim for 8 sháre in the property and he 
Now if there had been 
a custom in Fazal Azim's family, by which 
a brother' excluded a sister, Fazal Azim 
would have excluded his sister and his 


sister's husband could not have succeeded " 


to asharein the property. The next ixn- 


^. stance upon which the plaintiff relied and 


which was also supported by oral evidence 
was the case of a man called Farhat Ali of 


. Mhngalsi whose name appears on Ex. l. 


It is alleged that he left two sons Taj-ud-din 
and Fakhar-ud-din and two daughters Shad- 
nfani and: Zeban and that the two sons 
obtained the property to the exclusion of 


. thé two daughters. The witness Husin-ud-din 
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e Husain was the brother of Bahadur 


£ į 


ghter was-married in his lifetime and I do 
not recollect this: His second daughter 
was got.married by her brohers and was 
supported by them till she w&s married and 


when they come now after their: marriages . 


they livè upon the same property". The 
next instance quoted was the. instance of 
Imdad Husain a descendant of Qazi Laddan 
whose name appears upoh Ex. l. It is said 


that on his death his con Mezhar Husain : 


succeeded to the exclusion of several dau- 
ghters, The witness Ghaffar Husain P. W. 
No. 5. who. deposed to this was, however, 
very vague: He at first said that Imdad 


Husain had died 15 years. before, then he. 
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added that he had died 40 years before.' 


Then he added that he had never seen him. 
The fourth instance set up was the instance, 
of Taj-ud-din, theson of Farhat Ali to whom. 
reference has already been made. It was 
said that when he died his three sons suc- 
ceeded him to the exclusion of a daughter 
but the witness Abuf Hagan (P. W. No. 2) 


. who deposed to this was very vague in his 


evidence in cross examination as to how he. 
came to know anything about it. -The next 
instance set up wes the instance of a 
eertain Nurul Husain. This Nural Husain 
is sdid to have been the brother of Bahadur 
Husain and it might have been expected 
that.in respect to this person there would 
have been something fairly definite. Now 
Abul. Hasan who is P. W. No. 2, who is a 
Mangalsi man, merely refers to Nurul Husain, 
as having been descended from Laddan 
and in his cross examination says that he 


cannot givé his pedigree or details of his, 


property. This would be peculiar if Nurul 
Husain. 
Qhaudhri Masum Raza(P. W. No. 22) also 
deposed to the exclusion of Nurul Husain's 
daughter by hissons. This witness, however, 


‘had to-admit that a certain Khadim Ali's 


daughter was married to Hafiz-ullah and 
that Hafiz-ullah’s wife got her brother's 
share on Khadim Ali’s @eath. This is very 
remarkable because ha had _ perviously 
stated that it was from Khadim Ali that he 
hezrd that such a custom existed. The three 
remaining instances quoted were the in- 
stances of Ahmad Husain, who, according te 
Hasin-ud-din, died before’ he was born. 
Hasin-ud-din nevertheless is ready, to state 


‘that Ahmad Husain's son excluded his 


dafighter. The next instance quoted is 
another vague.instance of a certain Mehdi 
Husain and the lastinstance quoted is the 


instance . of a . certain Qamar-ud-din, 


E 
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Against this we find that in Ex. A-® the 
three sisters of Azim Ali of Mangalsi who 
waived their right to their father's property 
during their brother's life recovered it on 
hisdeath. There are further instances in 
favour of the*defendant-respondent. The 
case of the plaintiff-appellant is not;support- 
ed by documentary evidence contained 
in Era. 1,3 and 4. lt is supported certainly 
by the evidence of certain witnesses, who 
' have deposed “that stich a custom exists. 
Against this the defendant-respondent has 
produced other witnesses of the Mangalsi 
Pargana who deposed that no such custom 
exists. In so far asinstances are concerned 
the instances are based upon oral evidence. 
Therejs not any instance of a pronounce- 
ment ofa Court'in favour of the existence 
` of this custom in Bahadur Husain's family 
orin the family of any zemindar in the 
Mangalsi Pargana, The learned irial Judge 
has tried the case very carefully and he 
has disbelieved the oral evidence produced 
in favout of the plaintifi-appellant. We 
- consider that lie bas disbelieved it rightly, 
We agree with his finding that, neither on 
the documentary evidence nor on the oral 
evidence has the plaintiftappellant been 
&ble to establish to the satisfaction of & 
Court that siich.a custom exists, He certain- 
ly has succeeded in getting his mother and 
one of his sisters to admit judgment in 
his favour, but he has not been able to 
establish the -existence of the custom 
on which herelies. We do not attach great 
importance to the argument that it would 
be almost incredible that the families of 
the zemindars of the village of Mangalsi 
could have created a custom so repugnant 
to the rulesof the Muhammadan Law, when 
they wêre clearly Muhammadans of very 
old family and of high religious principles, 
pbecauseit appears to be the case that at 
the time of the settlement certain of them 
were in favour of rules which were com- 
pletely contrary to the precepts of the 
Muhammadan Law. We base our decision 
upon our finding# that the,learned trial 
Judge has rightly refused , to believe 
the oral evidence produced by the plaintiif- 
appellant and that there is nothing inthe 
documentary evidence to justify aconclusion 
that such a custom exists. We, therefore, 
dismiss this appeal with costs 
GH Appeal: dismicsed, 
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SEcoxp OU1vIL ArpraL No, 408 or 1923. 
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Present :—Sir Shadi Lal, Kr., Chief Justice 
< and Mr. Justice Jai Lal. 
KAMAR-UD-DIN AND orBERS— 
PLAINTIFF3--APPELLANTS .  * 
-> versus ' 
SHAM DAS—DEFEND4NT— RESPONDENT, 
Specific Relief Act (I of 1877), s. 19— Possession of 
land obtained under ex parte decree—Suit for merely 
avoiding ex parte decree, whether lies—Relief for 
recovery of possession, necessity of—Amendment, 
when allowed. ‘ 
À suit for mere declaration that an ea parte decree 
< obtained by the defendant against .the plaintiff is 


not binding as having been obtained by fraud does e 


not lie where the defendant in execution of such 
decree has, before the filing of the suit, obtained pos- 
səssion of the land the subject-matter of the ex parte 
decree. In such a case the proper suit is one for 
possession of the land. 


Second appeal from the decree of the 
Additional Judge, Amritsar, dated the 20th 
November, 1922, affirming that of the 
Munsif, First Class, Amritsar, dated the 
20th October, 1921. T" 2 

Mr. Ghulam Rasul, for the Appellants. 

Mr. Gobind Ram Khanna, for the Re- 
spondent. 


JUDGHM EN T.—On the 22nd of Decem- 
ber, 1919, Sham Das who is the defendant 
in the present case, obtained an ex parie 
decree against seven persons, including the 
three plaintiffs for possession of 4 kanals 

,ofland. On the 7th of February, 1920, the 
plaintiffs transferred their share in the 
property to one Hans Raj, bat itis admitted 
that the decree-holder subsequently execut- 
ed his decree and recovered from Hans 
Raj apart of the properiy on the 21st of 
April, 1921, and: the rest on thé 7th May, 

e 1921. Or the 14th of May, 1921, the plaint- 
iffs, who had no longer any interest in the 
land which was the subject of the ex parte 
decree, brought the present action for a 
declaration that that decree was not binding 


upon» them as it was obtained by fraud. e 


The suit has been dismissed on the.ground 

°” that the plaintiffs being out of possession 
are entitled to consequential relief and 
cannot sue for a meré declaration. It is 
clear that the dispute is really between 
Hans, Raj on the one side and Sham Das 
on the other, and, 88 pointed out in Jhuna 
v. Bani ham (1) the plaintiffs having parted 
with their ipterest in the property have yo 
locus standi to bring the suit. . 


=) A40; A, W. N. (1887) 75;5 Ind, Dec (N, 8.) 720, 


T." 30. is . 
* It is, however, unnecessary to discuss 
“this question, because the appeal must fail 
onthe short ground that the suit for a 
declaration does not lie. It will be observ- 


ed thatthe suit was brought on the’ 14th’ 


May, 1921, and notan the 7th May, 1921, as 

wrongly Blated. by the, Court of first instance 

. and. that before the presentation of the 
: plaint the defendant had obtained posses- 
sion of the wholeof the property. A suit 
for possession should, therefore, have been 
filed, and the-learned Counsel for the 
appellants admits that a declaratory decree, 
even if granted to them, would not enable 
them to recover the property which is in the 
possession of the defendant. 

We accordingly hold that the suit as 
‘filed does not lie. .It is; however, urged 
that the plaintiffs. should be allowed to 
‘amend their plaint, but this prayer was 
never made in either ofthe Courts below. 
` Indeed, the plaintiffs strenuously contended 
that they were entitled to sue only for a 

. deelaratio& and declined to pay the neces- 
.gary amount of Court-fee, In these citcum- 
stances we cannot grant the prayer for 


amendment at this late stage of the cabe 


and dismiss the appeal with costs. : 


R. L. : Appeal dismissed. 


[Note Their Lordships refused to grant a prayer for 
amendment ofthe suit by adding a relief for posses- 
sion as the plaintifi had not made such a prayer in 


: -~ either of the lower Courts, but had; on the other hand, 


strenuously contended there that the suit as framed 
' was maintainable.—Hd.] ‘ 
. a . . 


. 


NAGPUR JUDICIAL COMMIS- . 
SIONER’S COURT. 
SEooND Civit APPEaL No. 231-B of 1926. 

: April 12, 1927. 
Presentt—Mr, Kotval, À. J. Os- 


; Sheikh UMRAO-— PLAINTIFF— APPELLANT ` . 


versus: A 
_Shgileh KARIM AND OTEERS— DEFENDANTS 
— RESPONDENTS, 


Muhammadan, Law-» Marz- ul-mout~ Test. 
“That illness alone which in the ordivary course is 
“fatal and from which the person suffering eventually 
' djes and which is accompanied by an actual afipre- 


hension of Geath i in De puer s mind or-by circum- 


E 


AE CE pa 
blue v. KARIM, 


-~ mout. 


5. we 
. [103 L O. 1927] 
stances likely to create in him an apprehension ot 
death comes within the definition of a marz-ul-mow 
in Muhamihadan Law, the essential condition being 
the apprehension or fear of death in the sufferer's 
mind. {p. 30, col. 2; p. 31, col. 1." 

When & person has suffered frem an illness which 
is ordinarily mortal for a long time, so that it has 
become, as it wert, a part of his constitution and 
thus ceased to cause apprehension of death, the 
illness is not a marz-ul-mout. [p.-21, col. 14 

The time which may be considered long enough to 
negative the existence .of the apprehension is a year 
or more but along continued illness may become 
marz-ul-mout, when it begins to increase in severity 
and the increase ends ‘with death, for the aggrava- 
tion isto be taken as anew illness likely to create 
fear of death in the sufferer's mind. [ibid] 

Inability to attend to one's daily avocations or to 
stand up to say one’s prayers may be regarded asa 
test of marz-ul-mout, for such inability in a person 
suffering from a mortal disease, may ordiharily be. 
God as sufficient to create an apprehension of death. 
[ibid 

Hassarat Bibi v Golam Jaffar (1), Fatima Bibee 
v. Ahmad Baksh (2) and Fatima Bibi v. Ahmed Baksh 
(3), followed: * 

Appeal against the detree of the Special 
Additional District Judge, Akola, dated the 
8th February, 19269 in Civil Appeal No, 64 
of 1925. 

Messrs. A. Bhagwani and S. A. Ghadgey, 
for the Appellant. 

Mr. M. B. Niyogi, for the Respondents. 


JUDGMENT.--Sheikh Chand was the 
father and Nur Muhammad, the deceased 
father of defendants Nos. 1 to 4, was the 
brother of the plaintiff Umrao. . Sheikh 
‘Chand died.on the 24th November, 1909. 
On the 4th November, 1909, by a deed which 

‘though called a “settlement patra” ia 


: really a deed of gift he had given away the 
. whole of his property to Nur Muhammad. 


The plaintiff claims ahalf share of the 
property by partition alleging that the gift 
was void as it was made in the cotirse of a 

e marz-ul-mout, that is death ilhness. 

The only point for decision here is whe- 

therthe disposition was made in a mare-ul- 
It has been found by the lower Ap- 
pellate Court that Sheikh Chand was suffer- 
ing from Asthma for 30 or 35 years and that 


. the immediate cause Cf. his death was high 


fever from which he suffered for 5 or 6 days 
hefore his death. ` 

* That illness alone whichin the ordinary 
course is fatal and from which the person 
suflering*it eventually dies and which is 
acccmpanied by an actual apprehension. of 
death in the sufferer's mind or oy cireum- 
stances likely to create in him the apprehen- 
ion of death comes within the definition of 
a marz-ul-mout, The essential condition of 
à marz-ul-mout is the apprehension or fear 


(108 L ©. 1927] 


of death in ihi pakrana ‘mind. To enable - 


one to decide whether. such apprehension 
existed or was likely to have existed certain 
tests have been praseribed by tha Muham- 
madan lawyers “which, however, aré not 
conclusive either with respect to the illness 
or theapprehension. When a. person ‘has 


suffarad from an illness which is ordinarily . 


mortal for a long time, só that it has be- 
come, a3 it wera, apatt of his constitution 


and thus ceased to cause: apprehension of. 


death, the illness is not a marz-ul-mouf. 


The time which may be.considered long: : 


enough to negative the existence of the ap- 
prehension isa year or more, But a long . 
continued illness may hecome a marz-uül-. 
mout: when it bagias to increase in sever- 
ity and the increase ends with death, for 
the aggravation is to ba taken as a new ill- 


ness likely to create fear of death in the - 
Inability to attend to: 


sufferar's mind. 
one! 3 daily avocations or to stand up to say 
one’s prayefs may be regarded asa test of 
marz ul-mout, for syeh inability in a per- 
“Bon suffering from a mortal disease may.or- 
dinarily be taken as sufficient to create an 
apprehension of death. See Ameer Ali's 
Muhammadan Law Vol. T, Section IV, Has- 
sarat Bibi v. Golam Jaffar (1), Fatima Bibi < 
v. Ahmad Bakhsh (2) and Fatima Bibi y. 
Ahmad Bakhsh (3). 


Applying law as stated above, the gift in: 


. Question cannot be.treated as one. made in 
a marz- ül mout, Asthma is not a disease 
“which is ordinarily mortal. It did not 
-incapacitate Sheikh Ohand from standing 
up for prayers or attending to his daily 
avocations or personal needs and was not 
likely to have created a fear of death in his 


mind. Tfe high fever of which he died . 


came nearly tree weeks after the gift was. 
made. The gift was, therefore, not made 
in a marz-ul-mout. . 

The appeal fails and is dismissed, veta 
ipud 


d fo W. N. 57. 
9) 31 O. 319, 


E dismissed.. 


3) 35 0. 271: 10 Dom*L; R. 50; 20. L. J. 129: 12. 


Q. W. N. 214; 18 M. L, J. 6; SMEL. T. 110; 14 Bur. I. 
R, 263; S51 A, 67 (P. Sue: Ji 


` 
. hd 


. JULIEN. MAREET v, MAHOMED T eee SHIRAZI & SONS. 


. Ist respondents aud Messrs. 


ai 


MADRAS HIGH COURT. 
Om MISOELLANEOUS Petition No, 94 
oF 1927, 
January 19, 1927. 
Present: Mt. Justice Beasley and , 
Mr. Justice Curgenven. , . 
“JULLEN MARRET-—PETITIONER— 
j A | 
. Massrs. MAHOMED KHALIL SHIRAZI 
AND KONS AND OTBE&S—DEFENDANTS Nos. 


1 AND 3 —RESPONDENTS. 
Civil Procedure, Code (Act V of 1908), s. 110— 
Appeal to Privy Council—Construction of document, 


whether ‘substantial question of law'—Negligence of f 


Solicitor—Question, whether one of. law—Concurrent 
finding—Leave to appeal. . 

The -construction of a difficult documant is a 
mixed question of law and factso as to enable the 
-High Court to grant leave to appeal to the Privy 
Council under s, 110, Civil Procedure Code. [p. 31, 
eo 

Qüestions of negligence, whether of Solicitors or of 
others, are ordinarily questions of fact and where 
concurrent findings have been given by the Courts 
in India, leave to appeal to the Privy Gouncil will 
not be granted although the reasons of the decisions 
‘given by the Courts are different. [p. 32, col. 1.] 

Petition, praying that 


the High Court will be pleased to grant 
leave to. appeal to His Majesty in Goun- 
cil against the judgment and decree of 
the High Oourt, Appellate Jurisdiction in 
O, S. A. No. 55 of 1925, preferrtd against 
thé.decree of the High Court passed. in 
the exercise of the Ordinary Original Civil 
‘Jurisdiction in O. S. No. 1083 of 1922. 

r. T.N. C. Srinivasavar "adachari "iar, ior 
the Kondan 

Mr. P. Jagannathan, for the Raspond- 
ents. 

ORDER.—This- is an plication for 
léave: to appeal against our decision. The 
“respondents are Khalil Shirazi & Sons the 
King and 
Patridge 2nd respondents. With regard to 
the Ist. respondects we are clearly of the 
opinion that there is a substantial ques- 
: tion -of law to be decided. We had con- 
‘siderable dificul ty ourselves in constructio 
-what was called in the course of the tri 
the indemnity bond and in our view the con- 
straction of a difficult document is a.mixed, 
question of law and fact and as ‘regards 
‘the law we are clearly of the opinion that 
it is & ‘substantial question. Therefore, , 


. Without saying anything more we grant" 


the applicition of the appellànts and give” 
them leavé to appeal against our .deeisfbn 


with gu. ta the lst respondents, 


in; the circum- ' 
stances stated therein and filed therewith - 


2.7 BÈ. 


With ae to thee 2nd respondents, 
Messrs. King and Patridge, the case is en- 


. tirely different. The case against them was 


- a claim for damages for negligenoe. It is con- 


tended here that the quegtion of negligence 
of the 2nd respondents is a question of law, 
*[t is perfectly cledr that in cases of neg- 
ligence which causes damage to anybody 
99 cases out'of 100 raise questions o£ facta, 
and it has been héld over and over again 
that questions of negligence are questions 
of fact. It is argued by the ‘appellants 


that in the case of the. 2nd ‘respondents 
“who are ‘Solicitors it is:à question of law ' 


as to. whether upon the facte as found by 


«us we ought. not inlaw to have held that 


Messrs. King and Patridge were guilty of 
négligence.. We see no authority what- 
ever for that contention. The burden of 


` showing that negligence in Solicitors is on 


' a different footing from negligence in a` 
.' Railway Company or a Tramway Com- 


' pany or an individual is clearly upon.the 


to us 8s holding “that in the case of Soli- 
eitors, what in the case of everybody. else 
is a question. of fact becomes a question 


‘of law. Even in the case of a suit. for 


damages for malicious prosecution, whilst 


' jn England, it is a-question of law for the- 
“Judge and of fact for the Jury, here it. 


has‘been,held to be entirely a question of 
fact for the Judge and tliat was held in 
Pestonji Muncherji Mody v. Queen Insurance 
Co. (1), a.decision of the Privy Council. 
is perfectlye clear also from other décisioiis 


"of the Privy Council that where the Privy 


"ings. 


. been violated. In this case Mr. 
' Waller on. the Original Side found thas 
' Messre King and Patridge had not been- 


3 Council havé before. them concurrent find- 
ings of, fact, they will net interfere unless 


gome principle of law or procedure has 
‘Justice 


guilty of negligence. The case came be- 


‘fore us on appeal- and we have upheld 
: that finding.. 
It may be that in the course of 


There are concurrtnt find- 


our judgment we have given different 
reasons to those given by Mr. Justice Waller 
Put it is the, finding that matters and not 
the reasons which cause the finding to be 
arrived at. There has been an entire fail- 
ure on the part of the appellante to show us 


'. that we have violated any princifile either 


of law or procedure. Therefore, this ap- 
pliéation for leave to appeal so ‘tar as our 


D. quat B, 332; 40. JUN. ten; 2 Mom, L, R. 939 


. ANAND fPRasaD v. GOPAL DAS. 


It: 


(103 I, O. 1927] . 
judgment is concerned with regard to thé 
2nd respondents must be dismissed with 
taxed ‘costs in favour of the znd respond- 
ents. The appellants will get their costs 
against the Ist respondents. 

V. N. Y. Order accordingly. 


—— 


^ . PATNA HIGH COURT. 


Orvin Revisron No. 525 or 1926, 
May 20, 1927. 
. Present :—Mr: Justice Sen. 
ANAND PRASAD —PETITIONER 
versus 
GOPAL DAS AND ANOTHER—OPPOBITE 


PARTIES, . 
Civil Procedure Code (Act V of,.1908), s. .118, 
0. XXI, r. 58—Hevision—Other remedy open-— Posses- 
sion, enquiry as to—Court misunderstanding scope of 


appellanjs and no authority. has been cited "HEt: 


The High Oourt ine proper case —- and should | 
“interfere in revision evene when there is another 
remedy open to the applicant. 34, col. 2] 
Ordinarily the High Court mE not ati ING in revi- 
sion in a case where there is another remedy by . 
Statute; but where it is quite clear that, although 


| purporting to deal with the question of possesgon 


under the summary -provisions of O. XXI, rr. 68, 59 
and -60, Civil Procedure Code, the Court has really 
been considering questions of benami, joint family 
and transfer in fraud of creditors and has been 
materially influenced by suspicions relating. thereto, 
it i cae that the High Oourt should interfere, 
[ibi 


Oivil revision from an order of the First 
Subordinate Judge, Patna, dated the 15th 
September, 1926. . 

Messrs. K. B. Dutt, S. Sultan Ahmad and 
Anand Prasad, for the Petitioner. 

Mr. Shiveshwar Dayal, ior the Opposite 
Parties. 


-JUDGMEN T.—This soli arises 
out of a claim ease, The opposite party 
obtained & money-decree against Beni 
Prasad and: Thakur Prasad, two brothers, 
for Rs. 74,000. The s ppplicant į is the son of 
Thakur Prasad and the nephew of Beni 


‘Prasad... In executior of.this money-decree 


¿certain properties alleged to belong to and 
"to be in the possession ofthe applicant were ` 
attached - by. the" decree-holder opposite 
party: ‘Thereupon the applicant made a 
claim to these properties. His case was 
that he had advanced to Beni. Prasad and 
e Thakur Prasad the sum of.Rs. 1,00,000 
* which he Kad received at the time of his 


. marriage and that, being unable to re-pay 


[103 1. C. 1887] 
the amount to the applicant, the judgment- 
debtors Beni Prasad and Thakur Prasad on 
the 13th January, 1926, executed a sale-deed, 
in favour of the applicant in respect of the 
properties whiah are the subject-matter of 
the attachment and that he has since bee 
in possession thereof. » 

The guestion,'therefore, for determination 
is whether on the date of attachment the 
properties in question were in the possession 
of the applicant or in that of the judgment- 
debtors. The decree in execution of which 
the properties were attached was passed in 
April, 1926, and the attachment was effected 
in May 1926. The properties under attach- 
. ment are divisible into three classes. Pro- 
perties'Nos. 7, 8 and 9 are bungalows in 
Khagaul in the occupation of tenants. 
Properties Nos. 5, 6, 10, 11 and 12 are houses 
situate within the Patna City Municipality. 
Properties Nos. 1,2, 3 and 4 are revenue 
. paying properties being comprised within 

four touzis Nos, 6273, 15545, 7493 and 11390. 

The learned Subordirate Judge has come 
to the conclusion that at the date of the 
attachment the applicant was not in 
possession cf the properties in question. 
Ia view of this fact; it is contended by the 
Searned Advocate appearing for the opposite 
party that this Court should not interfere 
in revision, specially, having regard to the 
fact that the Statute provides for another 
remedy, namely, by suit under O. XXI, r. 

63. On the other hand itis contended by. 
learned Counsel appearing for the applicant 
that although the learned Subordinate 
Judge has purported to address himself to 
the question of possession, yet in point of 
fact what he has really dóne is to direct his 
attentiom primarily to matters cther than 
those falling within the scope of a claim, 
ease under O. XXI, r. 58. The only reason 
why the learned Subordinate Judge could 
possibly come to the conclusion that he has 
is that he was really obsessed with the idea 
that there was a benami transaction under- 
lying the whole affaig, and acting from this 
point of view be has brushed aside and 
disregarded the evidence as to possession. 
It is, therefore, necessary to inquire whether 
thereis any substance in this contention 
of ths applicant, i 3 

Turning to properties. Nos. 7,8 and 9 Ifind 
that the tenants who were in occupation of 
the bungalows have come and given ovi- 
dence. Theyapeak to the fact, that up w 
January, 1926, thejudgment-debtors were the 
proprietors-and in possession, but that after 


3 


ANAND: PRASAD i, Hoban Bad. 


.Qode of Civil Procedure. 


33» 


E e 
“that date the claimant was in possession, 


that receipts were given in the nume of t4 
claimant from January,1926. One Bihari 
Lalhas also given evidence to the effect 
that he used* to collect the rent before ° 
‘January, 1926, on behalf ofthe ,judgmesnt- 
debtors; but after January, 1926, he collected 
them on behalf of the claimant and used to 
sendtherent to the claimant. Ordinarily, 
this would constitute good evidence of 
possession and in the absence of anything 


- pointing to the contrary would suffice for a 


claim put forward under O. XXI, r. 58 of the 
But the learned 
Subordinate Judgeis dissatisfied because, 
as he puts it, "the evidence of these witnes- 
ses does notshow into whose hands the rent 
actually cama.” With respect to the second 
class of properties, lots Nos. 5, 6, 10, 11 and 
12; namely, those within the Patna City 
Muuicipality, the evidence that has been 
adduced is oral as well a3 documentary. 
The receipts, Municipal registers and all 
such documents asare necessafy to prove 
possession have been adducedin evidence. 
The Municipal-tax Collector has also come 
to the box to give evidence and has depos- 
ed that the claimant has got his name 
entered in the Municipal Office registers, 
This evidence to my mind ought to suffice 
for establishing possession in a claim case. 
But the learned Subordinate *Judge does 
not feel inclined to rely on it and the reason 
given isthat "the claimant is cne of the 
Commissioners of the said Mynicipality and 
that thus the said witness is more or less 
under his control Even so, itis difficult 
to imagine how, the documentary evidence, 
namely, Municipal registers; receipts etc, 
comes-to nothing. ; 

* Turning to the evidence with respect to 
lots, Nos. 1, 2, 3 and 4, it appears quite clear 
that the prima facie evidence of possession 
is equally satisfactory. In regard to lots 
Nos. land 2 forming touzis Nos. 6273 and 
15545, and making up mauza Kandap, the 
"Patwari and the Tehsildar have been called. 
The latter has given evidence that he sent 
the collections made by him to the claimant. 
Tenants have been called t6 prove that they 
paid rent to the claimant, and receipts ob; 
tained by tbem from' the claimant have been 
put iœ The claimant could hardly have 
done anything more. But two cirtum 
stances are pointed out which in the estima. 
tion of the learned Subordinate Judge out.’ 
weigh all “this evidence. The one is that 
in execution of a decree against a thiladar 


| 


' *obtained by the former owners, the judg- 
ent-debtors, delivery of possession was to 
e given of the mauza and the mutation not 
having taken place such delivery of posses- 
-sion was taken by the judgment-debtors 
whose names stood recorded till March 1926. 
This fact is not by ifself inconsistent with 
possession, unless there is something else 
to point to the contrary. The othercir- 
cumstance is a petty criminal case which 
was instituted by a servant of the judgment- 
debtors who had cultivated a small area in 
. the village and whose crops had been car- 
ried away by the said thikadar. i 
Regarding lots Nos. 8 and 4, abundant 
- ‘evidence of possession has been given, but 
. the learned Subordinate Judge cannot rely 
 onit. The main reason for disbelieving is 
that whereas the thikadar called by’ the 
claimant as a witness says that in lieu of 
thika rent he sent rice to the ‘claimant 
“there are no materials inthe record to 
prove that the rice did not as well reach 
. the hands qf the judgment debtors.” 
Now, if the learned Subordinate Judge 


had approached the claim case from theright > 


point of view, I have no doubt that this 
Court would have had no .cccasion whatso- 
‘ever tointerfere. But it.secms quite clear 
to methat the learned- Subordinate Judge 
has in disregarding all this evidence. of 
possession -yeally been influenced by seve- 
ral considerations. The first is the relation- 
ship between the petitioner and the. judg- 
-ment-debtors. The second is the allegation 
that thesale was only a paper transaction 
and that no consideration passed. . In other 
^ords, although the petitioner was the 
ostensiblg owner the real owners were tlie 
judgment-debtors. Thirdly, the petitioner 
and the two judgment: debtorsmight bemems 
bers of a joint family. If so, it would throw 
doubt onthe validity of the alleged transac- 
tion of sale. 
Subordinate Judge observes: “The claim- 
ant as well as the judgment-debtors do not 
come forward to give their evidence in the 
case and I do not find good materials in the 
‘record to hold that they are not members of 
an undivided family.” Lastly, there is the 
suspicion that there must have been some 
transaction behind the scenes which would, 
if disclosed, show that the transfér of Janu- 
ary, 1926, was a transfer in fraud df cre- 
"litors. ` These are matters altogether out: 


Side the ecope of afl inquiry under O. XXI,- 


r. QD. I have no ‘hesitation in cpming to 


the cohclusion that the learned Subordinate 


.  GORDEAN Das v. SUSAÍNA, 


‘should interfere. 


On this point the learned - 


.. 'p08 1.6.1927). 
Judge approached the case from .a peint of - 
view which may be quite. justifiable in a 
title suit/but which is not within the scope 


of a summary investigation as to possession 


contemplated by O. XXI, rs. 58, 59 and 60, 
True, this Court will not interfere ordinari- 
ly inrewision in'a case where there is an- 
other remedy provided by Statute; but 
where it is quite clear that, although pur- . 
porting to deal with the question of posses- , 
sion the. Court has really been considering 
questions of benami, joint family and trans- 
ferin fraud of creditors, or rather, being 
materially influenced by suspicions relating 
thereto, 1 think itis right that this Court 
This view is supported 
by numerous rulings; among others, in the ' 
case of Monmohiney Dassee v. Radha Kristo- 
‘Dass (1), and in the case of Phomon Singh 
v. A.J. Wells (2). The observations of this 
Court in the case of Raghunandan Prosad 
Misra v. Ram Charan Manda (3) arealso in 
support of the view that the High, Court in 
& proper casemay and should interfere in 
revision even when thereds another remedy 
open to the applicant. : ' 
- The order of the learned Subordinate 
Judge is set aside. The propérties must be 
released from attachment. The applicant, 
isentitled .to his costs; hearing fee four 
gold mohurs. 
. B. K. P., 
* (1) 29 O. 543. "e - ` 
- (2) 76 Ind: Oas. 677; 1 R. 276; 2 Bur. L. J. 134; A. I. 
R. 1923 Rang. 195. 

(3; 49 Ind. Oas. 150;-4 P. L. J. 94 at p. 96; (1919) 
Pat. 81 (F. B.). ‘ 


Order set aside. 


bes : t 5 e 
me E: | * 
ALLAHABAD HIGH COURT. 
Sxconp Crvin APPEAL No. 1638 or 1924, . 
May 17, 1927. o 
..' . Present :—Mr, Justice Dalal. ` ` 
GORDHAN DAS—PLAINTIFE—ÅPPELLANT - 
Cig |o versus, 2 0. 5 e i 
>` HUSAINA AND ANOTHER—DEFENDANTS— 
ae e RESPONDENTS. E 
` Evidence Act (I of’ 1872), s. 20— Case referred tò 
third person—Statement of person, whether binding— 
Execution proceedings. à : 
Where the patties to a ‘case enter'into an agree- 
ment duly signed to the effect thata third person 
should hear their dispute and that they would 
accept any statement that he may make before the 
Oburt, the statement made by the third person is an 
admission under s. 20, Evidence Act. [p. 35, col. 2]. 5 
. Although ordinarily mere admissions aré nof con. 
: 3 TET EIR A a 
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clusive, but an admission such as the above must 
be taken to be an admission made in a case: by the 
.nominee of a party thereto. Such an admission is ' 
as conclusive and effectual as admissions made by 
the parties in their written or oral'pleadings. The 
effect isto prevent each party from’ resiling from 
the, statement made by their nominee., -[ibid.] - 

Himanchal Singh v. Jatwar Singh (1), followed. 

Such an admission made in execution proceedings 
is bindingin a*subsequent suit by the unguecessful 
party. [p. 36, col. 1.] 


Second appeal from a decree: of the 
Subordinate Judge, Muzaffarnagar, dated 
the 2nd of September, 1924. 

Mr. P. L Banerji, for the Appellant. 

Dr. M. Waliullah, forthe Respondents: 


JUDGMENT.—The plaintiff: is a dec- 
_ree-holder of a certain decree and’ attached 
some jars of rab as the property of the 
judgment-debtor Imam Bakhsh. Husaina 
objected, and under O. XXI, r. 58, Civil 
Procedure Code, an inquiry was held, and 
both parties agreed to abide bv the state- 
ment which a certain Pleader, Mr.. Rizwan- 
ulwila, might make after local inquiry. 
The Pleader after inquiry made a statement 
that 36 jars belonged to the objector, and 
‘those jara, accordingly, were released from 
attachment. The decree-holder thereupon 


|. L^, brought aregular suit under O. XXI, r. 63, 


treating the order of thé Court on the basis 
of the agreement as one passed in the 
ordinary .course without any reference to 
an arbitrator. He succeeded in the trial 
Court, but the lower Appellate Court was 
of opinion that the plaintiff. was bound by 
the statement of the Pleader, and dismissed, 
the.suit. This is a second appeal. The 
point is ofinterest, and considerable help 
is obtained from a Bench, ruling of this 
Court inthe ease of Himanchal” Singh v. 
Jatu&ir Singh (1). In that case the plaintiff 
and the tontesting defendants and their 
respective Pleaders entered into. an agree- 
ment in. writing signed by them to the 
effect that “it has been settled between the 
‘parties that Rai Sahib Pandit Gopal: Das 
Sharma Vakil, shall hear. the whole affair, 
and that we sBall accept any. statement 
that he may make before; the Court." A 
sworn statement was made by the referee 
named to the Court, and a decree. in aécord- 
ance therewith was duly. passed.- Under 
‘such circumstances it ‘was ‘held, by .the. 
learned Judges that the parties could not 
be permitted to resile from the agreement ` 
. entered into by them, and, the decree must 


- * (1) 80 Ind. Cas. 16; 46 A. 710; A, LR, 1924 AIL i 
» L, R. 5 A. 499 Civ, 
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35 
stand. The Sbservations which are petits 
nent tothe present case are on pp. A 
and 712*. Their Lordships observed: - 
.."Tosay the least, the statement being 
duly signed by the’ plaintiff as well as hts 
Pleader amounted fo an agreement that he 
would be. bound by the sfatement that 
would be, made by the referee. The state-` - 
ment made by the referee was clearly a 


: statement made bya person to whom the 


parties to the suit had expressly referred 
for information in reference to the matters . 
in dispute, and was a statement within the- 
meaning of s. 20 of the Indian Evi- 
dence Act. It is true that ordinarily mere 
admissions are not conclusive, as is provided 
in s. 31; but admissions of this kind 
must be taken to be admissions made in 
a suit by the nominee of a party thereto, 
Such admissions, therefore, are a8 con- 
clusive and effectual as admissions made 
by the.parties in their written or oral 
pleadings. “The effect is to prevent each 
party from resiling from | the statement 
made by such a nominee.” . The view that 
would be taken, MO. RA statement 
of the Vakil would be that it was: an ad- 
mission on behalf of the plaintiff by a 
-person expressly referred to by him. The 
illustration to s. 20 of the Evidence Act is: 
"Ihe question is, whether a horse sold by 
A to-B is sound. A says to B. “go and: 
ask C; C knows all about it.” C's state- 
ment is an admission. 

- In the present ease what Gordhan Das 
in'effect says as to the Question of owner- 


-ship of the jars is that the Vakil should 


be referred to, and the Vakil stated that 
-36 jars betonged to the objector. The 
statement amounted to an admission within 
the meaning of s. 20 of the Evidence 
Act. This admission was made in the r. 58 
proceedings, but for thatreadón it cannot 
be'kept out of the subsequent suit brought 
by,the plaintiff. Once the plaintiff admit- 
ted that 36 jars belonged to the objector’ 
Husaina, that statement would be binding 
on him whether the proceedings were under 


-r, 58 or whether a suit was brought under 


r.63. It cannot.be possible for the plaintiff 
in any proceeding or suit to go behind. that 
admission. 

t was argued that this admission was - 
merely for the purpose of the execution 
Court profeedings and not for the purfose 
ofa suit. It would be dangerous to hold. 
accordingly. A person: referring a *matter 

"Pags of 46 A, ae 


tad 


* $- edis 
‘to arbitration in execution proceedings and 
obtiining an award unacceptable to him 
may then get rid of the award by regular 
Rroceedings in a suit. This canpot have 
been the intention of the Legislature or 
would amoung toan abuse of the process 
of law. It is clear that any admiseions 
made in execution proceedings ‘must be 


held to be binding when the unsuccessful, 


party proceeds to a suit. 

it was further argued that there was no 
word of acceptance in the reference to the 
Pleàder. The statement as to reference 


.cannot, in my opinion, bear any other 


meaning. 
I dismiss this appeal with costs. 
N. H. Appeal dismissed. 


LAHORE HIGH COURT. 
Ssconc Cry ArpsAL No. 295% or 1926. 
. May 5, 1997. ' 
Present:—Mr. Justice Zafar Ali. 
NIZAM DIN—PLAINTIFF—APPELLANT 
l versus 
NARANJAN DAS—Derexpantr— 

n RESPONDENT. 
. ‘Evidence Act (I of 1872), s. 110—8Swit for declara- 
tion of ownership of property-—Onus— Punjab Courts 
Act (VI of 1918), 8 41—Finding of fact partly based 
-on inadmissible docwments—Interference in second 
appeal, 

ln a.suit for declaration by a person in possession 
of land that he is thegowner of the-property, the onus 
‘of proving that heis not the owner of it lies on the 
defendant. 

Where afinding of fact by the lower Appellate 
-Court is partly based on oral evidence and partly on 
inadmissible documentary evidence, it is liable to be 
-set aside in second appeal where ‘it is difficult to say 
what weight the Oourt would have attached to the 
oral evidence if the documents had been excluded 
from consideration. 
__ Second appeal from a decree of the 
Senior Subordinate Judge, Gurdaspur, dated 


«the 29th October, 1926, reversing that of the 


Subordinate Judge, Fourth Class, Gurdas- 
pur, dated the 31st August, 1926. 
Mr. Niaz Muhammad, for the Appellant. 
Mr. Hem Raj Mahajan for Mr. Mehr Chand: 
Mahajan, for the Respondent. 


JUDGMENT.—The plaintiff was in^ 


possession of the house in dispute arfd sued 
for a declaration that he was its owffer. 
The defendant was the purchaser of the 
house from a widow called Bhagoand his 
: delenge was that she was competent to 
“Bell it af it had descended to her late: 
husband Wasau or Basia whó was the 


migam DIN LA MARANJaN DAS. 
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owner. In the proceedings in connection 
with this house that took place 
before this suit under s. 145, Criminal 
Procedure Code, the widow denied having 
sold the house to the defertdant. Copy 
of her stafement recorded by the Magis- 
trate-was one of the documents produced 
and relied upon by the plaintiff. The widow 
herself is now dead. 

As the plaintiff was in possession the onus 
of proving that he was not the owner Jay 
on the defendant (sees. 110 of the Indian 
Evidence Act). The trial Court decreed 
the plaintiff's suit but on appeal the 
Senior Subordinate Judge dismissed it 
finding that the documentary as well as 
oral evidence produced by the defendant’ 
established that the house originally be- 
longed to Basia. ‘the documents relied 
upon by the Senior Subordinate Judge 
were copies of two plans which were filed 


-by third parties in two other suits rec- 
. pectively. The house in dispute ig tothe 


south ofthe house offone Kadir Bakhsh 
and tothe east of the shop of Jagat Ram, 
In thesuit Kadar Bakhsh v. Nura, Kadir 
Bakhsh filed a plan ofa house in which 
the southern boundary of that house was 
shown asthe house of Wasau. To prove 
this plan the defendant examined Nura 
and not Kadir Bakhsh who had filed it, 
The recital of the boundary in the plan 


“was a statement of Kadir Bakhsh and con- 


sequently Kadir Bakhsh and not Nura 
could prove it. Theother plan was filed 


‘by Dhari Ram in the suit Dhari Ram v. 


Jagat Ram but the witness exdmined to 
prove it was Jagat Ram and not Dhari 


Ram. Thus the recital of the boundary in 


question in either plan was not provefl and 
this being so the said recitals ewere in- 
admissible in evidence. There was no 
further documentary evidence to show that 
the house belonged to Basia or that he 
ever lived in it. As it cannot be said what 
weight the lower Appellate Court would 
have attached to the ora$ evidence if the 
said documents had been excluded from 
consideration I accept the appeal, set aside 
the judgment and decree of the lower 
Appellate Courtand remand the case for 


.re-decision onthe basisof oral evidence alone. 


For rulings as tv admissibility in evidence 
of recitals of boundaries in documents be- 
tween third parties, see judgment’ in the 
Lettérs Patent Appeal No, 253 of 1925, dated 
the 5th of March, 1927. 


R. L, ` Case.remanded, 
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. | PATNA HIGH COURT. | 
: APPHAL FROM APPELLATE., ORDER No. 316 
: : < oF 1926. s : 
. May:17,1997. —— 
Tresemm:— Mr. Justice Ross and 
Mr. Justice Kubwant Sahay. 
KARA PASI AND oTapas—JUDGMENT- 
RE. DEBTOBS—APPELLANTS - 
“© versus 
RAM NATH SINGH-DECREE-HOLDER ~ 
à —RSPONDENT. ‘ : 

Limitation, Act (IX of 1908), Sch. I, Art. 182— 
Execution of decree—Limitation—Order . directing 
decree-holder to take further steps—No allegation or 
proof of any oral application—Limitation, whether . 
saved. 

In the absence of any allegation and any evidence. 
‘to. th effect that an application.to take some step- 
in-aid of execution was made by the decree-holder to 
the Court, the mere order of the Court directing the 
decree-holder to take n&cessary steps cannot save an 
application for execution of a decree from limitation. 

Appeal from a decision of the District. 
Judge, Gaya, dated the 12th of November, 
1926, confirming that of the Munsif, Gaya, 
dated the 10th of July, 1926. 

Mr. Kailash Pati, for the Appellants. - 

Mr. B. P. Sinha, for the Respondent. 


. JUDGMENT. . 

a Kulwant Sahay, d.—The question 
. for decision is asto whether the applica- 
. tion for execution made on the 9th of 
' January, 1926, was barred by limitation. The 
‘decree under execution was made on the, 
‘5th of December, 1919. The first applica- 
tion for execution was filed-on the 24th of 
November, 1922, and an. order was made:on’ 
that date to issue notice upon the judg- 
ment-debtora under O: XXI,- r.. 22 of the 
Code of Civil Procedure. On the 19th: of 
Deceraber, 1922, the decree-holder filed an 
application for time to file the identifier'$ 
affidavit as regards the service of the nofice 
and time was allowed. On that date the 
return of service had not been received. 
On the 9th of January, 1923, the Court exe- 
euting the. decree recorded the following 
order in the ordegsheet: “Return of notich” 
received. Decree-holder to take necessary 
steps by 13th Jartuary,; 1923." No steps were 
taken by tlie decree-holder and the execution 
case was dismissed on the 13th of January, * 
1923. The present application for execution’ 
was made on the 9th of January, 1926. 

Both theCourts below have. held’ that 
the direction of.the Court to the de- 
cree-holder to take necessary steps given 
on the 9th of January, 1923, was a step-in- 
aid of execution and gave.a fresh start to 


D 
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$7 
the- period of limitation. In my opinion 


this contention is unsound. Article ^189 
` of the. Schedule to the Limitation Act 


provideg that where .an application js 
made. to take.some step-in-aid of execution. 
of a deeree or order, a fresh perfod of 


. ‘limitation will be: computed from the date 


of that application, In the present case 
there is nothing on the record to show that: 
any application was made by the ‘decreé- 
holder on the 9th of January, 1923, for taking 
-some’ step-in-aid of. execution. It is con- 
tended‘on behalf ofthe respondents that 
the order directing the decree-holder to 
take necessary steps must have been made, 
upon an oral application of the decree- 
holder. -There is, however, nothing on the 
record.that the decree-holder was present, 
in Court on that date and he did make 
that application. In his present application 
filed on the 9th of January, 1926, there is no. 
allegation that on the 9th of January, 1923, 
he did make any application to take some 
step-in-aid of execution. In*the absence of 
any. allegation and any evidence to the effect. 
that án' application to take some step-in- 
aid of execution was made by the decree- 
holder on the 9th of January, 1923, it -is. 
clear that the present application made on 
the.9th of January, 1926, was barred by 
limitation.. 

The orders of the Coufts below must, 
therefore, be set aside and the objection 
allowed and it will be held that the decree 
under execution is barrgd by limitation, 
The appellants are entitled to their costs 
in this Court and in the Courts below. 

Ross, J4—1 agree. 

B. K.P. 

A. N A. 


* Appeal allowed. 


e MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 99 or 1924, 
. November 24, 1926, 

Present:—Mr. Justice Wallace and 
Mr. Justice Madhavan Nair. 
A.S, ARUMUKAM PILLAI— 
PLAINTIFF— APPELLANT. | 


O ^ — Versus 
. 4BDEALLI CH 


ANDABHAI ATTAR- 
: WALLA —DEFENDANT—RESPONDENT4 
Civil Procedure Code Act V of 1988), s. 21— 
Cause of action—Agency for sale—Agreement by 
principgl notto sell goods 4n. specified avea-9 Suit by 
*agent for damages alleging breach— Proper forum. 
; Wheoro thë plaintif is employed by the defenda 


e E 
fatig sell. re of the latter in the Madras Pre- 
sidency under a. contract which provides that the 

. deféndant is not to' sell the goods in the area 
allotted to the plaintiff, a suit by the plaintiff in 
thè- Sub-Court, Tinnevelly, alleging that irfthat Dis- 
trict the defendant sold goods in contravention of 
the agreement ie properly * maintainable. 


Appeal against an order of the Gourt 
of the Subordinate Judge, Tinnevelly, 
dated the 19th of October, 1923, in O. 8. 
No. 43 of 1922. 

i Mr. Y. Suryanarayana, for the Appel- 
ant. 

- Mr. B. “Somayya, for the Respondent. 


-+ JUDGMENT.—The plaintif was em- 
ployed by the defendant to sell the goods of 
the latter in the Madras Presideney among 
other places. 
the  Sub-Court at Tinnevelly. Under 
para. 10 of the contract between the parties 
the defendant was not to-sell the goods in 
the area allotted to the 
plaintiff alleges that this was done in 
contravention ef the agreement. The case 
seems to be practically identical with that. 
reported in Raipur Manufacturing Co., Lid. 
v. Joolaganti Venkatasubba Rao (1) “We 
follow that decision, reverse the order of the 


Subordinate Judge | and direct that the suit. 


* be taken on his file. 
The defendant will | pay: the plaintiff his 
oe 


; appeal allowed. 
[1 70 Ind. Cas. 284; 14 L. W. 3al 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. ` 
MISCELLANEOUS JUDICIAL CASE 

^ 7 No. 13-B or 1926. 
im» ros ' March 17, 1927. 
“Besani —Mr. Findlay, J. C. 
Rao Sahib BHIKAJI VYANKATESH - 
Apr aed 


COMMISSIONER or INCOME 
“TAX, NAGPUR—Non-Appuioant. 

Income Tax Act (XI of 1922), ss. 28 (2)—Intome-tax 
return—Statement on oath by assessee—Other evidence 
not produced—Onus on assessee, whether discharged. 

Tie mere filing of a verified statement by an 
assessee and his statemant’ on oath in support of it 
are notgufficient to discharge the onus which lies on 
him to provesthe-correctness of the return submitted by. 
him, especially when the entries in-his previous year's 
` "Beeount :books- do nof support it end the assesses 


The present suit was filed in’ 


plaintiff. The 


' books for the year in question. 


BHIKAJI VYANKATESH DRAVID v. COMMISSIONER OF INCOME TAx, [103 I. C.-1997] 


` fails to produce any evidence in. support of his con- 
tentions as to the circumstances under which the 
entries were made even though he was called upon 
by the Income Tax Officer to produce jt in support of 
his return. The onus ‘is not underg such circum- 
stances shifted to the Income Tax Authorities to 
disprove the eorrectnes’ of the return. [p. 39, cols. 


In re Bishnu “Priya - Chowdhwran’ (D, distipgu- ' 
ished. 


Application for review of an order of the 
‘Commissioner of Income Tax, dated the 
17th February, 1926. 

Messrs G. L. Sublisdar.- and: R. R. Jap: 
want, R. B., for the Applicant. 

Mr. G. P. ’ Dick, for the Non- Applicant, E 
ORDER.—The applicant Rae Sahib 
Bhikaji Vyankatesh Dravid & Co, “has 
applied to this Court for a mandamus 
requiring the Commissigner of Income Tax ` 
to state a case under 8.96, sub-s. (2) of the 
Indian Income Tax Act, 1922, for decision. 

by this Ceürt. . 

The facts of the case are sufficiently given 
intheapplication and meed not be repeated 
here. On the application “coming on for 
hearingto-day, only the first point contained 
in the final paragraph of the applieation 
was pressed. The csse for the applicant 
Company in this connection is that, in the 
verified return submitted by the applieant 
as wellas in his statement on.oath made 
before the Income Tax Officer on 20th 
September, 1925, certain losses were shown 
as debitable to the partnership concerned, 
whereas the Assessing Officer held: that 
these losses were the concern of Rao Sahib 
B. V. Dravid in his personal capacity. The | 
alleged legal point which is raised on behalf ` 

‘of the applicant is that in the present case 
we had the verified statement ofthe appli- 
dant as well as his oral statemegt on oath 
to “the opposite effect. In addition, there 
were the entriés in the partnership account- 

On behalf 

of the Income Tax Authorities, it is-alleged, 


' there was no evidence on the other side, 


and it is urged ‘that the Income Tax 
` Authorities have, in these circumstances, 
erred in Jaw in Holding that'the transactions 
in question were personal ones and’ should 
- not have been incorporated in the partner- 
ship account, In support of this position, 
the decision of Sanderson, O. J., in In re 
Bishnu Priya Chowdhurani( 2), has been relied 
on, In that case an assessee had stated that 
‘he had derived no income from certain 
jands. The: Assistant Commissioner of 


"m 79 Ind;. Cas, 305; 50 C. 907; A. Ti R. 1924 Cal- 


D 
t ` 
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‘Income Tax required the assesses to prove 


his’ negative assertion and, in the absence" 


of such proof, the assessment was confirmed. 


‘Sanderson, O. J., in the said case held that . 


the ordinary principle of evidence applied 
and that the burdén of proof, wason the 
party which would fail ifno evidence were 


produbed, i. e.in^the said case on the 


Officers of the Ineome Tax Department. 

The present case, however, seems to me to 
be clearly distinguishable from the Calcutta, 
case referred to.. Here, the facts are that up 


to the. year we are concerned’ with, the | 


connected transaction relating to analogous 
debts took place.on the ‘applicant's private 
account. This is admittedly.so, but the 
explanation'offered by the applicant is that 


in the year-in question there had been no’ 


combination -of ginning factories as there 
had been in previous years,and it was 
owing to this that the applicant carried.-on 
purchases for the partnership and not, as in 
previous years, on his ewn personal account. 
: Moreover, it- wat apparently not until the 
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the debits were “properly made in the 


partnership accounts as opposed to being | 


. personal ‘ones of hisown. That onus was 
not sufficiently ‘discharged by his verified 
return and statement on oath and he fajled 


to make any use of thé opportunity given to 
him of'producing other evidence in support: 


of his allegation. The case from this point 
.of view seems clearly. outside the purview 
of the principle laid down in the Calcutta 


decision quoted above and it seems to me: 


impossible to hold in the circumstances 


by the Income Tax Authorities which 


that any error of law has been committed' 


would justify my calling on the Commis- 


sioner of Income Tax 
Court. . 
The applieation is accordingly dismissed. 


for a reference to this. 


I allow Rs. 50 as Pleader's fees. The 
applicant must bear the non-applicant’s- 
costs. - | : 

Application dismissed. . 


G..B. D. 
e 


—— 


. end ofthe year that the debitsin question : 


were made in the partnership account. In 
these circumstances, it seems to me im- 
ə possible to hold that there was no evidence 
_ on the side of Government to favour thé view: 
that itemsofdebit were wrongly incorporated 


in the partnership account. Moreover, under : 
s. 23 (2), Income Tax Act of 1922, the - 


Income Tax Officer had power to call on the 
assessee to produce evidence on which he 
relied in support of the return, Notice to 


this effect issued to the assessee on thé 20th - 


of September, 1925, but ‘he apparently 


produced no other .evidence except that of ` 


himself, A somewhat unsatisfactory ex- 
planation ig given that the applicant could 
not produce D. G. Dravid asa witness at 
he would have proved hostile to him, but 


presumably had this been the case, the. 


Income Tax . Commissioner’: would ^ have 
allowed him to have been eross-examined 
by the applicant. Į do not, therefore, think 
that it can be predicated of the present case 
that there was an error or mistake of law on 
the part of the Income Tax Officer. . . 

The circumstances of the case as regards 
the debiting of these items in the personal 
account were not free from ' suspicion. : The 
Income Tax Officer was perfectly entitled 


to draw a, presumption from the state of. 


matters which had, admittedly existed in 
previous years,and in the pfesent state of 


Income Tax Law an. onus rested on. the: 


assessee-of discharging his: contention that 


r 


PATNA HIGH COURT. 
AppHaL FROM ORIGINAL ORDER No. 48 
i oF 1926. ] 
November 2,1926, 
Present:—Mr. Justice Ross and 
Mr. Justice Kulwant Sabay. 
Raja BISWAMBHAR NATH SAHI— 
5 APPELLANT * ] ~, 


£ 


versus `. l 
MAHESH SAHI—RESPONDENT. 


r, 22—Limitation Act (IX of 1908), Sch. I, Art. 182— 
Execution. of  decree—Notice to  judgment-debtor— 
* Order directing attachment—-Limitation, objection as 
to, whether can be taken. 

Where on án application for executfon, which is 
prima facie barred by time, an order is made direct- 
ing that notice should be issued to the judgment- 
debtorunder r.22 of O. XXI ofthe Civil Procedure 
Code and, after the service of such notice, an order 
, is made for attachment of the judgment-debtor's pro- 

perties, the judgment-debtor is débarred from urging 

Subsequently that the applieation is barred by time. 

(p. 40, col. 2.] i ‘ 

Appeal irom an order of the Subordinate 

Judge, Shahabad, dated the 20th January, 
“1926. - l a 

Mr, S.Sinha (with him Messrs. S. Dayal 
"and Sajroo Prasad), for the Appellent: 

Messrs. P* Dayal and Rai Tribhudn 
Nath Sahay, for the Respondent. . 
 dUDGMENT. ., e 

N Kuiwant Sahay,J,—The only ques- 
< tion for decision in” this appeal is whether 


Civil Procedure Code (Act V pf 1998), O. XXI, 


"40 


ihe application for execution was barred 
by limitation. The decree was passed on 
the 18th May, 1914. The second application 
for execution was made, on the 4th 
October, 1920, andin that execution case 
the fast application t6 take some step-in- 
aid of execution was filed on the 15th 
December, 1920. That execution case was 
dismissed and the third application for exe- 
cution was made on the 18th December, 
1923. The present application was made 
on the 20th Mareh, 1925. The questiomis 
whether the third application was barred 
by limitation. If the third application 
was barred, then the present application 
would be evidently also, barred. Having 
regard to the fact that the last step 
taken in the second execution was.on the 
15th December, 1920, -the third application 
filed on the 18th December, 1923, would 
evidently. be barred. But on reference to 
the order sheet of that execution case 
it appears that notice under O. XXI, r. 22, 
was served on the judgment-debtor and 
thereafter an order was made for attach- 
ment of the properties of the judgment- 
debtor and attachment was effected. In 
, the circumstances the principle laid down 
by the Privy Council in Mungul Pershad 
Dichit v. Girja Kant Lahiri (1) would apply 
and the presegt application must be con- 
sidered to be within time. DERA 
_It was contended on behalf of the appel- 
lant that mere service of a notice under 
O. XXI, r. 2%, «ould not save the appli- 
cation from the bar of limitation and 
reliance was placed on the case of Umed 
Ali v. Abdul Karim Chaprashi (2). In that 
ease the learned Judges referred to Mun- 
gul Pershad Dichits case (1) and observ- 
ed that “it was only necessary to point 
out that im that case an order for attach- 
ment made by the Subordinate Judge on 
an application, which would otherwise have 
beon time-barred, was held to operdgte as 
& decision that 
barred, even though that decision was 
erronsous, but at the same time their Lord- 
ghips of the Judicial Committee declined 
to differ from the rule laid down by 
tho Full Bench in  Bisseshur Mullick v. 


> (2) 35 ; 8 O. L J, 193. 
9 20 Wi R (Fi Ba 8; B, Is R. Bap, Vol, 9007 
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the execution was not, 
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red was not a proceeding in execution 
merely because the judgment-debtor did 
not come in and oppose it." Now, their 
Lordships did not interpreé the decision 


of the Judicial Committed’ in Mungul 
Pershad ,Dichit? case (1) in the way 
in which the learned Counsel asks 


us to interpret it in the presents case. 
Their Lordships there held that mere 
service of notice on the judgment-debtor 
would not save the application from 
limitation unless there was some other pro- 
ceeding in relation to the execution of the 
decree after the service of the notice. In 
Sripatt Charan Chowdhury v. Belchambers 
(4), Mookerjee, J., in considering a 
similar case observed as follows: “It is 
well-settled that mere service of notice upon 
a judgment-debtor under s. 248, Civil 
Procedure Code;is not by itself sufficient 
to debar:him from urging the objection 
that an application is barred by limita- 
tion, when no order for execution has been 
made after the service of notice under 
8.948." Inthe present case we find that 
an order was made for attachment of the 
judgment-debtor’s properties after the 
service of notice under O. XXI, r. 22. This, 
will bring the present case within the doc- 
trine laid down in Mungul Pershad Dichit's 
ease (1). . 

The present applicationis clearly within 
time. This appealis dismissed with costs. 

Let the record be sent down as soon as 
possible. 

Ross, J.—1 agree. 

Z. K. Appeal dismissed. 
Ae 8 Ind. Cas. 22; 15 C. W. N. 661; 15 C. L. J. 


RANGOON HIGH COURT. 
Civit MISCELLANEOUS APPEALS Nos. 235 ro 240 
or 1925. ; 
September 6, 1926. 
Present:—Sir Guy Rutledge, Kr., Chief 
Justice and Mr, Justice Duckworth. 
KO PO YEE anp BROTHERS AND OTHERS 
—-APPELLANTS 


versus 
Tue CORPORATION or RANGOON 
— RESPONDENT, 

Rangoon Municipal Act (VI of 1922), s. 80—Tax 
on buildings—Method of valuation of buildings— 
‘Contractor's test, mature and value of—Basis of 
valuation, whether question of principle—Civil Court 
Interference with valuation by Assessing Authority 
sadly pothetieal tenant test, valus vf 
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Whatthe Assessing Authority has to find out in 
lévying taxes on buildings and lands under' s. 80 of 
the ‘Rangoon Municipal Act is what is the gross 


‘annual rent the hypothetical tenant would be willing . 


io give from yeareto year for the premises in ques- 
tion. [p. 41, col. £.] A od 
The question whether the ‘contractor's test'I'can be. 
made the main bagis of assessment in a particular 
case isa question*of principle which must :þe' con- 
sidered by the Civil Court. [p. 42, col. 2:1 f 
Abdullabhai Lalji v. Executive Committe; Aden (2), 
distinguished. m 
“The contractor's test is some test where the owner 
ofthe premises is also the occupier but it is a rough 
' $ést and only some evidence to show what the value 


of the occupation is. [ibid.] 


‘Tt is dangerous to make the’ contractor's test the 
sole basis of rating of such properties as rice mills, 
or,indeed, any industrial undertaking capable of 
being let. Where the hypothetical tenant theory: can 
be applied this theory must be followed as it is the 
one contemplated. by 8.80 of the Rangoon Municipal 
Act. [ibid] . EE 

[The nature of the contractor's test considered.]' 

R. v. London School Board (1), followed. i 


JUDGMENT.—These six appeals were 
heard together in redpeot of the rating of 
six rice mills in the Kanaungto Creek. 
The : main contention- for ol 
in that the Assessor was wrongin. basing 
his assessment on what has been called 

*the contractor’s test and in including the 
value of themachinery in the mill as well. 
The contractor’s test has been referred to 
at page 244 of Ryde on Rating, 5th Edition. 
"In some cases and .most frequently in 
valuing the indirectly productive portions 
of gas-works or water-works, the . Courts 
have taken as the mea:ure of value or 
rather have regarded as evidenceof value 
what is commonly called ‘the contraetor's 
test, that is the interest on cost'which 
a contactor would require if he pro- 


vided the land and building for their pre- * 


sent occupier.” 


Cave, J., in R. v. Lodnon School Board 

' (1) (a judgment confirmed on appeal) refers 
to the contractor's. test.. "It isa- rough 
test undoubtedly. 
cases, but it is nôt a testin others. If 
the place is occupied by a tenant,it is not 
a good test at all, because the: rent. which 
he. actually pays is a far better ona.” If 
the. place is unlet'it is. not at alla good, 
test because it may be that * no. tenant. 
would give anything approaching.to the 
interest on the costs, but if the place is 
occupied ‘and occupied by the owner him- 
self thenit isin some -sense & test, a roftgh 
"Q). (1886) 50 d, Pi 419; 


ri. ars 


ull l 
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the appellants | 


It is a testin' some, 


“41 

test no doubt and only prima facie evj- 
dence, but still some evidence to show 
what the ‘value of the occupation. is à 
Coo 7 . If he’could get a placecheaper, 
at a less rent than the interest on the cost 
comes to ‘it is to be assumed that he would 
not go to the expense of building, he 
would prefer.to take the cheaper course 
and pay the rent.” In this passage the 
learned Judge gives ds clear and as 


. favourable'a description of this method. as 


can be obtained 
Cases. ; 

By s. 88 of the Rangoon Municipal Act 
it is provided that certain taxes shall be 
levied on buildings and lands at a specified 
percentage of their annual value, and by 
sub-s,2 “annual value” is stated to mean 
"the gross annual rent for which buildings 


from reports of Rating 


and lands liable to taxation may reason- . 


ably be expected to let from year to year." 
Consequently, what the Assessing Authority. 
has to find out is whatis the gross annual 


: rent thelhy pothetioal tenant would be willing ` 
to give from year to year for the premises ` 


in question. The Assessor ‘gives a general 
api M regarding uu Ie-assessment of 
rice mill property in Rangoon at é 

of his file : Pos 
No. 21/0 (Corporation. of Rangoon Asses- 
sor’s Department 1924.25, Dalla Circle) on 
the objection of Aik Cheng* Beng & Co, 
In that he states that ‘the last general 
revision of assessments of rice mill pro- 
perties took place'in 1910; that, as the 
number of properties was large, the difficul- 
ty was to. devise a method of revision 
which would ,operate fairly on the indivi- 
dual owners and the Corpofation alike, that 
accordingly he approached the Burma 
Chamber ‘of Commerce and the small 
Millers’ Association proposing an immedi- 
ate increase of 25 per cent. on the assessments 
of industrial properties, on which there 


dealing with Appeal Case ` 


had been.no increase since 1914, which was . 


to operate for a year whilea detailed sur- 
vey and valuation of properties was being 
completed, that, with the .objectof con- 
ducting a revision as amicably as possible 
hearranged with the fdur Superintending 
Engineers of the firms who had the largest 
number.of rice mills within the Municipal 
lini$s to meet him and endeavour to arrive 
at rates which would produce a fair aver- 
age present day valuesfor the mils, that 
numerous meetings were held and valua- 
tions ofseveral mill were prepared in 
detail and.the rates  fór each item dis. 


4d. 


PN ‘oussed, and that; after allowing for depre-. 
. ‘giation,. 


probable | drop in price, loss of 
efficiency etc., 


.'the Assessor states: “The revised assess- 
. ments whith are ‘now being appealed 
' against are the results of the deta edid urvey. 
Details of Buildings, Plant, Machinery and 
Land were prepared for each individual 
` property and used for comparing with the 
details of similar let properties wherever 
possible, and when no süitable comparison 
“was available as the means of arriving at 
the, capital value of the property for the 
purpose of assessing it on the basis of 
what is known in rating parlance as the 
contractor's principle. The best method 
of assessing any property whichis not- 
. actually let i8 , undoubtedly comparison 


with other similar let properties, but in- 


the case of the larger industrial properties 
‘which are rarely if ever let this is seldom 
possible and the Assessor hasto adopt 
“some other means of arriving at the assess- 
“able value. The method in most common 
use and which has been approved by the 
Courts. is. known as. the ‘contractor's 
- principle. The -general theory of this 
`` principle is, briefly, that a certain amount 
. of capital would require to be invested to 
' provide a preperty of similar utility to the 


‘one tobe assessed -and ‘the interest on, 


this’ sum may: be taken asthe rent which 
the occupant would actually be paying. 
The rate of intérest has been fixed by the 
Court in the Burma Railways case at 8 
per cent. on the.capital value of Buildings 
- and Plant and 4 per cent.oh Land. The 
' application of this principle requires care- 
ful handling however, and each case has to 
be considered ‘on its merits.” In this 
passage the Assessor quite clearly and 
intelligently sets out the method of his 
assessment. It has been stated on behalf 
_ of the Corporation that 60 rice mills'were 
assessed on this method and only seven, 
all of them what are called small mills, 
have objected. . These objectors appealed 
to the Commissioner and urged that there 
'igacustom in the rice milling industry 
io'impose a fair rent.on a rice mill 
At one rupee per month for every bag ofrice 
. whichsthe mill can produce in 12‘houfs. It 


is'quite clear that the appellants completely’ 


failed to prove any'such custom and it 
, was mot „Seriously urged on appeal. The 
Commissioner. dismissed the appeals and 
Confirmed" the assésement ‘holding that the 


° ko PO TEN ?. CORPORATION RANGOON, 


3 tates were finally unani-. 
` *mously agreed.on. At page® df his note,, 


031. 0. 1927]' 


Assessor Was right. in basing his decision. 
on the contractor's principle. The parties 
then appealed to the Chief Judge of the . 
Small Cause Court who. dismissed their 
appeals. From that decision they have now- 
appealed eto this Court. 

Objection on behalf of the Corporation ` 
was taken that this Court could. not inter- , 
fere with the diseretion of the Assessing 
Authority, and reliance is placed on a deci». 
sion ofa Bench ofthe Bombay High Court, 
in Abdullabhai Lalji v. Executive Committee, ` 
Aden (2), where the learned Judges remark- 
ed “So long as the assessing Court applies 
one of the recognised modes of valuation. 
and in doing so does not take into. con- 
sideration evidence which it should not 
take into consideration and does not exclude. 
evidence which it should take into con~. 
sideration it is left to that Court to select 
its particular ‘formula’ and it is no objec- 
tion tothe valuation to say that if, should 
have adoptedasomezother ‘formula’. 

This passage, however, * must be taken 
with the facts and decision in that case 
in which they setaside the assessment hold- 
ing as that the mode of assessing was 
wrong and illegalas the defendants made e 
no attempt to value the particular salt 
works in question or say whether the 
method they applied. was such as to result 
in the assessment that the hypothetical, 
tenant of these premises would pay for 
them. 

The appellants’: main ground is .their 
objection’ to the eontractor's test: being the 
main basis of. the assessment. In our 
opinion, this is a question of principle which 
must be considered by this Court. 

* We have already seen from the passage 
quoted from Cave, J.e judgmeht that the 
contractor's test.is some test where the’ 
owner of the premises is also the oceupier; 
butit is arough test.and only some evi- 
dence to show what the value of the occupa- 

-tion is. _ 

In our opinion it wotld be dangerous to 
make the-contractor’s tesb the sole basis of 
rating of such properties’ as rice mills, or, 
indéed, any industrial undertaking capable - 
of being let. Where the hypothetical tenant 
theory- can *be applied, in our opinion, this 
theory must be followed as it is the one 
contemplated by s. 80 of the Rangoon 
Municipal ‘Act. Inour opinion one of the 
greatest difficulties “in applying the con- 

46 Ind. Cas. 721; 42 B. 692 „at p. 707; 20 Bom 


(2 
L. R, 638 
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iractor's test is that it virtually rates machi- 
nery directly as a separate -. hereditament. 
whereas the law only contemplates that it: 
should be taken dnto consideration along 
With the rest of the property. - . ae 

With regard to the princfrle on which 
assessment should. be made we cannot -do 
better than quote again the words of Lord 
Halsbury in Kirby v. Hunslet. Union (3) 
“The overseer has a comparatively ‘simple 
problem to solve, although it.is difficult 
enough sometimes; he sees the place being 
conducted as a brewery, or an iron foundry, 
or what not, he looks at the premises, he 
looks at the furniture which is necessary 

` for carrying onthe business asa brewery 
or foundry; he does not in his own mind 
analyze, and to my mind he ought not to 
analyze, what would be likely to be the 
initial arrangements betweenthe intended 
brewer-and the owner of the freehold, .to 
see who shoyld provide this or that engine, 
or what not, but he looks atthe premises 
as they are, as theye are being occupied, 
and as they are being used, and he says to 
himself, * Well, looking at the whole of the 
place, such and such is the rent which 
waquld probably be paid bya tenant from, 
year to year for: such an éstablishment as: 
this.” And inthat he does not and ought 
not to, strip the whole of the place of every- 
thing but the. four walls which contain 
the whole system of manufacture therein 
'eontained, and simply value either the 
ground upon which the building is plaved; 


‘or the four walls and roof which are the v 


containing elements of all the manufacture 
that goes onin it.” Ifthe assessment had 
been made solely on the basis of the eon- 
tractor’s test, we would have felt compelled 
to allow the afpeals and remand the cases. ° 
We take into consideration that the Assessor 
checked his application ofthe contractor's 
test by that of the rental obtained in the 
case of three mill ‘properties, none of 
them, however, situate in the ,Kanaungto 
Creek,‘ _ XB oo RM o. er A 
^ We may note here.that the objectors did . 
not produce any evidence.of rentg at which, 
mill premises were let. It was :certainly* 
open to them to have done so. We can- 
not help. thinking. that the Assessér would 
have found many more instances than three . 
of letting . mill premises if he had not 
confined his enquiries'to: something like 
. i Se e 
(3) (1906) A. O 43 at p-48; 75 L. J. K. B. 129; 94 
T 36; 70 J. P. 50; 4 L. €i. R. 144; 22 T. L. R. 
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consent of the other co-sharers,. fibid.| 
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the.current'year. If hé ‘had obtainėd evi~ 


dence of: all the letting of rice: mill pro- 


perties for say four years. previous to the 


assessment, we consider that he would ' 


‘have had avaluable basis from which to’ 


infer what a hypothetical tenant would givd 
for premises such as those in question. The 


‘objectors gave no evidence as to what profits 


they were making in: their business and 


we do not consider, that the Assessor was - 


under any obligation to enquire what their 
profits, in fact, were. "And, in view of 
the difficulty which an Assessor would 
obviously be faced in trying to discover 


the true facts, we.do not consider that it. 
is incumbent upon him. to. make any: 


enquiries on the subject of profits. 
Another test of ascertaining what the 


hypothetical tenant would give as rent for . 
the premises from year to year would have . 


been to call some representativeand reliable 
owner or manager of rice mills and examine 


‘him as to what would be the ‘reasonable 


rent. 


. In the result we consider that the appeals - 


` failand must be dismissed. In the circum- 


stances each party will bear their own costs. 
A. NVA. Appeals dismissed.. 


——— 
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, ALLAHABAD HIGH COURT. 
SscoNp, Civit. APPEAL No, 15680r 1924. 

May 9, 1927. ; 

Present :— Mr. Justice Iqbal Ahmad. 
MANBAHAL RAI AND oTHRERS > 


" —PLAINTIFFS— ÀPPSLLANTS ` 

E ` versus : 

RAM GHULAM PANDEY—Darenpanr— 
MAE ' “RESPONDENT: 


Easements Act (V of 1882), s. 62— License, nature 
of—Licensg to build on land—Licensee, whether 


entitled to sue for recovery of land—Co-sharers— ` 


License to build on abadi by some co-sharers alone 
validity of. | : 

A person who hasobtained a license to build on 
land cannot maintain a suit for possession of the 
land.in his own name inasmuch as alióenso passes 
no interest in immoveable property but only. makes 
an action lawful which without it. would have been 
unlawful. [p. 44, col. 2. Du | 

Heap v. Gfartley (1), followed. | . 

‘A co-sharer ʻofa village cannot grant a licensé to 


, 


build on the abadi$and of the village, without tha * 


Second epee from a decree of thg 


Additional 


4 
en 


t 


lditional Subordinate Judge, IGhazipur, i 
: dated the 26th:of August, 1924, “> 7 c3 


. 44 
~ Mr. A. P. Pandey, for the Appellants. 


Dr. N. C. Vaish, for the Respondent. 

JUDGMENT.—Much as I regret that 
the defendant, who has absolutely no title 
to remain in exclusive possession of the 
plot in dispute, stcceeds in the present 
litigation. I cannot but affirm the decision 
of thelower Appellate Court in this case. 

The dispute between the parties centres 
round a plot of abadi land which was once 
the site of the house of one Khudi, who 
was a ryot in the village. On  Khudi's 
death there was a race between the plaint- 
iffa-appellants and the defendant-respond- 
ent for possession of that plot of land. The 
defendant succeeded in securing a license 
to build a house, on payment of nazrana 
from one Shujaat Ahmad Khan who owns a 
one anna share in the village, on the 29th 
of August, 1921. About three weeks after 
that date, viz, on the 23rd of September, 
1921, the plaintiffa-appellants were given a 


' license tg build by other co-sharers of the 


village who owned the remaining l5-annas 
share in the village. After tbeing armed 
with the license the plaintifs wanted :to 
build a house over the site in dispute, 
"but they were unable to do so, as the 
defendant had already secured possession 
of the land and commenced to build a 
house. Thjs led to the institution of the 
present, suit by plaintiffs-appellants for 
possession of the site by demolition of the 
walls newly built by the defendant, aad 
for an injunction restraining him from mak- 
ing any interference with the plaintiffs 
right to build a house over the site ia dis- 
pute. e . e 

The defence to the suit was that the 
plaintiffs were not entitled to eject the 
defendant who himself was buildiog under 
a license granted to him by one of the co- 
sharers of the village. 

The trial Court held that the plaintiffs, 
being licensees from the sharers of 15-annas, 
were entitled to a decree in terms of the 
reliefs prayed for in the plaint, and accord- 
ingly decreed the suit. 


On appeal by the defendant, the lower 
"Appellate Court has reversed the decreé of 
the trial Court and has dismissed the 
plaintiffs suit. That Court has found as a 

‘efact that the plaintiffs werg never in pos- 


sessidn of the sis in dispute and thit . 


"tbe defendant has been in possession of 
the ldnd.in question on the babis of the 
license given to Bim by Bhujaat Ahmad 
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Khan by means of a deed dated the 29th - 
of August, 1921." 

In my judgment the decree of the lower 
Appellate Court is perfeetly correct and 
ought to be atfirmed. It is*clear (s. 52 of the 
Indian Easements Act) thatalicense passes 
no interest in immoveable property to the 
licensee, but only makes.an action lawful 
which, without it, would have been unlawful. 


"That being so, by the license granted to- 


the plaintiffs-appellants they acquired no 
interest in the site, the subject-matter of 
the dispute. They were authorised by the 
license simply to build over the site in dis- 
pute. The plaintiffa not having any in- 
terest in the site, could not maintain an 
action for possession of the same in their 
own name. This was the view taken in 
the case of Heap v. Hartley (1). My atten- 
tion has been drawn to a passage at page 
681 of Peacock on Easements, 3rd Edition, 
but it appears to me that that passage 


` has no reference to the case of bare license 


which is not coupled with a grant or an 
interest in land or profit a prendre. 

Apart from the reasons given above, the 
plaintiffs’ suit must fail on another ground, 
Thelicensors of plaintiffs being only sharers 
of 15-annas could not, without the eonsent. 
of Shujaat Ahmad Khan, have built upon 
the site in dispute. If the licensors could 
not themselves have erected a building 
they could not grant a license to the 
plaintiffs to build on the site without the ` 
consent of Shujaat Ahmad Khan, and ag 
such, the plaintiffs are not entitled, by the 
license granted to them to build a house 
on the site in dispute. It is equally clear 
that the defendant has not a right to 
build a house on the site in dispute with- 
out the consent of the plaizstiffe’ licensors. 
But an action against the defendant can 
be maintained by the plaintiffs’ licensors and 
not by the plaintiffs. 

For the reasons given above I dismiss this 
appeal with costs. 


A. N. A. © Appeal dismissed. 
(1) (1889) 42 Ch. D. 461; 581. J. Oh. 790; 61 L. T 
538; 38 W. R. 136. * 
. 
g e 
. . 
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ALLAHABAD HIGH COURT.: 
Sscons OrvintAppaat No. 542 or 1924; 
: May 10,1927. 7” E 
Present:—Justice, Sir Cecil Henry Walsh, ` 
` Kr., and Mr. Justice Banerji, ^^^ 
BHAGWANDAS SINGH AND oragrs— 
'  Deranpayts—APPELLaNTs || : 
E VETSUS . bes 1 NE 
PINJRA POLE PASHU ANATHALAYA 
: —PruüaINTIFF—HRESPONDENT. 
Societies, unregistered—Right to hold property 
tosue and be sued. : j S 
It is not the law and never has been the law that 
an unregistered society cannot hold property, or 
cannot sue or be sued, although there are great 
' difficulties about suing it inasmuch as it is necessary 
to sue it as a. joint body, and to implead all the 
membérs. « P 
Mathura Kuer v. Dharam Samaj 
ished. EN 
- Second appeal from a decree of the 
District Judge, Benares, dated the 22nd of 
January, 1924. ae 
Mr. Mushtaq Ahmad, for the Appellants. 
` Mr. Haribans Sahai, for the Respondent. : 
JUDGMENT.—We “are of opinion 
that this appeal must be dismissed. The 
decision appears to be based upon a fnd- 
ing that the plaintiff had a possessory 
title sufficient to` oust a trespasser, In our 
yiéw no point of law arises. A great deal 
lias been argued, before us some of which 
we are unable. to follow, suggesting that 


and 


G), distingu- 


the body in question, namely, a society or . 
committee with some . charitable - purpose . 


in connection with the protection of cows 
“has either no legal existence, or no juristic 
personality or no existence in . fact, or 
any right to sue, and reliance has beén 

laced upon a.decision reported as Mathura 
Ker v. Dharam Samaj (1) The learned 
Subordinate Judge, in our opinion, cor- 
rectly differentiated this case from that 
case. ‘But some of the argumenis before 
us were based upon certain dicta contain- 
ed in that decision which appear to us to 
go too far. tis not the law and never has 
been the law that an unregistered-society 
cannot hold property. 4tis not the law and 


never has been thelaw that it cannot sue or - 


be sued. There.are great difficulties about 


suing it because it is necessary to Bue it- ag * 


a joint body, and to implead all‘ the mem- 
bers thereof. That was what was decided 
by the first Bench quite recently in Ram. 
Sarup v. Arya Samaj, Dhampur (2): It was 
there held thifta previous judgment against 


(1) 38 Ind. Cas, 183; 14 A. L. J. 1038. 


Rev; A. I, R. 1925 A1L 337; 47 A. 342, 


MUNAMMAD DiN-v. fannie BIBI. T 


(2) 86 Ind. Oas. 255; 23 A. L, J.37; L, R6. A. 101. 


*» 
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a branch ofthe Arya Samaj was not binding » 


upon the.members because it was not a 
registered ‘corporation. and only its man- 
ager had been sugd ahd the other members 
were neither impleaded nor represented in 
Court. But it is sufficient to point eut that 


- all the necessity for the legislation, for 


example in the Companies Act, making a. 
Banking Society of more than 10 persons 
and a company carrying on business with 
profit of more than 20 members illegal and 
‘requiring in a suit by-or against un- 
. registered body that all the members, shall 
be impleaded, would be totally superfluous 
if there were any truth in the suggestion 
that they had no legal existence at all and 
were incapable of holding property. l 
. The appeal must be dismissed with costs.. 
ANA ° ~ Appeal dismissed. 


—— ed 


LAHORE HIGH COURT. . 
First Civit Apegau No. 174 cr 1923, 
e May 5, 1997. Qu 


|^ Present :—Mr. Justice Tek Chand and 


; “Mr. Justice Agha Haidar. 
. MUHAMMAD DIN AND ANOTRER—: 
PLAINTIFFS—APPELLANTS,^ ` 
' | VETSUS ` eos 
Musammat SARDAR BIBI AND oTHERg— ` 
DEFANDANTS— RESPONDENTS, 3 
* Transfer of Property Act (IV of 1882), s. 41s 
a entries a ped "name——V engee, "protection, 
of —Government.lands—A cquisition of ownershin b 
co-tenant, effect of. m T onnersp bu one 
. Where ,proprietary rights ‘are granted b 
"Government to one ofthe several co-tenantg z thet 
Government lands he alone must be considéred to be 
the sole owher of the land. [p. 47, col. Dj Es ] 
Lal v. Gauhar 
(2; , followed. 
" Where the revenue entries stand in the ame of 


the vendor alone and the vendor represents himself 


' to be the sole owner and there are-no circumstances 


to put the vendee on inquiry, i 
by the provisions te a e "REN ae Deets. 
ct even it some o i M 
ihe land. [p. 48, col. 1] ddp: T re dens iis 
Partab Chand v. Saiyida Bibi (8), distinguished, 
First appeal. from a--decree of the Senior 
Subordinate Judge, Jhang, dated the :13th 
October, 1922. 0 ^" ^" . ^. . 
Dr. Shujá-ud-Din, for the Appellant... . 
` Messrs, N*dz Muhammad and Mohsin 
Shah, for the Respondents. ` . E 


“ JUDGMEN'T.—The plaintiffs Muhzm. 


x ^ `emad Din and. Muhammad Hasan and defend.e 


ant No. 1 Muhammad: Alam are the ` 
-of one Ali Baklish, who "was the “original” 


(1) and Malap Kaur v. Hakim Singh: 


at eh 4o ges 
yow de LM" 4 
46 a 


' favour” of the three , brothers. 


` hammad Hassan. 


"grantee of a square of laad in Chak No, 481 


i oS in the Shorékot Tahsil of the Jhang Dist- 


rict. It appears that this grant was made 
to him as an abadkar early in, 1903 but he 
died soon after leaving him Surviving his 


' three sons. Eifforte.seem to have been made 
' to have mutation effected with gespect to 


the tenancy in favour óf all of his sons, but 


' for some reason or other (hich is not ap- 


parent on the ‘record. the mutation was re- 
jected. Ultimately the tenancy was for- . 
feited to Government early in 1906. Later 
on Muhammad Alam defendant No. 1 filed 
an application ` before "the Colonization 
Officer, which is marked as Ex. P. 17 and is 
printed af page 5 of -the record. In this 


. application he stated that on the death of 


the father all the three sons had, succeeded 


' to the tenancy and had been in. possession 


of the square jointly cultivating it and also 


' jointly paying the land revenue and water 


rates to the “Government. He, therefore, 
prayed that'the order of forefeiture be can- 
celled arfd thé: mutation be sanctioned in 
There is 
nothing on: the record to indicate what 


' orders were passed in this application. It, 
; however, appears that on. the 4th of June, 
: 1905, an ‘order i was passed by the Coloniza-. 

‘tion Officer alloting theland of Ali Buksh 


to Muhammad Alam alone, This order is 
printed ad Ex. D-4/2 às a supplement to: the 


- paper-book. The other brothers do not seem 


to have taken any steps to have their names 


entered as kan tenants. of the square. 
: In, the Jamabandi of 1909-10 in the propriet- 
ary column, Government is Shown as thé' 
“malik and Muhammad: Alam is entered as. 
‘the. mélgueür, ‘dakhilkar.* 


In the tenancy 
column it is stated that the land is under 
the personal cultivation .of Mubamifad 


. Alam in partnership with his brother Mu* 
The Revenüe Records. 
. "also show that some time after 1909 Mu- 

‘hammad Alam alone'acquired proprietary 

i rights i in the square from Government. 

"On the 16th of October, 1916, by sale-deed ~ 


(Ex..P-6) Muhammad Alam representing 


. himsélef as the sole owner of the square 
“gold it to Warts(defendant No. 2) an Arain, 


resident of Chak No. 478 for Rs. 2,500. 
Later on by: mutation dated.the 29th of 
September, 1918, Waris defendant No. 2 
transferred 101 kanals 10 marlas out of the 
land to Umar Din, defendant No. 4 and by 


, Mutation dated the 20th of January, 1919, 


e «transferred the remaining: 100 kanals 


3 10 marlas to i defendant No. 3 re- - 


nominum pah v. Ba 
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ceiving full sonsideration from’each of the 
vendees. 

On the 13th-of February, 1922, Muham- 
mad Din brother of Muhammad Alam, in- 
stitued the present suit Claiming a decree 
for possession, of one-third of the square 
allegifig that the square had originally 
been cranted to their father Ali Bakhsh and 
had descended from him to all the three sons . 
and that later on Muhammad Alam has. 
acquired the proprietary rights not for him. 
self but for the be nefit of all the three bro-: 
thers who had equally contributed towards 
the payment of the malkana and other 
dues for the acquisition of these lands. The © 
third brother Muhammad .Hussain was 
originally impleaded as defendant No. 5 
but later on heapplied to be made a plaintiff 
andthe plaint was accordingly amended 
and the claim modified into one for two- 
thirds-of the square. Muhammad Alam did 
not contest the plaintiffs’ suit and proceed- 
ings were ex parte against him. "The ven- 
dees . Jhandu and Umar Din pleaded that 
the proprietary rights Pa the land had been 
granted’ by Government to Muhammad 
Alam alone, thit he was entered in the 
Revenue Records as the sole owner of the 
land, that the plaintiffs had no- right what- 
soever init and that these defendants being: 
bona, fide purchasers f for value were entitled 
to be protected in. accordance with the 
"principle enunciated in s.41 ofthe Trans- 
fer of Property Act. Waris Muhammad, 
defendant No. 2, also filed pleas in similar 
terms, .The lower Court has dismissed the ` 
plaintiffs’ suit and they. have appealed. to 
this Court through Dr, Shuja-ud-Din. ^ 

The first question to be decided in the 
case is whether the plaintiffs hadat any time 
any proprietary title in the lgnd in question, 
The only documentary evidence on the re-: 
cord on which Dr. Shuja-ud-Din has plac- 
ed reliance is the application Ex. P-7 filed 
by Muhammad Alam already referred to, - 
in which Muhammad Alam had some time 
in April, 1916, admitted that on the death 
of Ali Bakhsh all the three sons had suc- 
ceeded to the tenancy in equal rights and 

that they ‘were jointly holding the land. He 
also relies upon the oral testimony of the 
three wjtnesses produced by the plaintiffs 
in the Court below. Of these Ahmad Yar 
(P. W. No. 1) states that the expenses for the 
clearance of the jungle were cantributed by 


ethe three, sons of Ali Bakhsh. and the 


amount of taccavi was also repaid by them 
in equal shares. Rahamats Ws W. No. d 
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states that the hak malkana of the square.in 
dispute was paid by the two plaintiffs and 
Muhammad Alam in equal shares ten or 
eleven years ago. . We have examined the 
evidence of these two witnesses carefully 
and are.of opifion that no reliance whatso- 
ever can be placed on their'testimony: It is 
significant that no documentary evidence 
is forthcoming to prove these‘payments and 
neither Muhammad Din, the original plaint- 
iff, nor Muhammed Hassan, plaintiff: No. 2 
has gone into the witness-box to prove. any 
contributions by any of them towards the 
payment of the malkana and other dues. 
The third witness is Muhammad Alam, de- 
fendant No. 1, himself who had now turned 
round andis whole heartedly supporting the 
plaintiffs. In 1916 when he sold the land 
to Waris, defendant No. 2, he represented 

' himself in the «ale-deed as the sole owner of 
the square but now he comes.forward and 
states on oath that he was the owner of one- 
third only and that the remainingtwo-thirds 
was.ownéd by.his two brothers in equal 
shares. It is obvious that no reliance 
whatsoever can bs placed on.the statement 
of a witness of this type. We must, there- 

. fore, hold that the plaintifs: have failed 

eto prove that any payments were made by 
them either towards the clearance of the 
jungle or towards the payment of. the 
malkana dues to Government when the 
proprietary rights, were acquired. 


* It is no doubt true thatin the application 


Ex.’ P-7 Muhammad Alam stated that on 
the death of Ali Bakhsh all his three song 
succeeded to the tenancy and that till 1906, 
all three of them were holding it jointly. 
But the plaintiffs have not placed on. the 
record any copy of the order that was passed 
on this” application. Indeed, it appears 
that onthe 4th June, 1906, the Colonization 
Officer, instead of granting this application 
-and ordering the mutation to be effected in 
the names of all the three sens of Ali Bakhsh 
allotted the land “to Muhammad Alam 
alone and directed that possession be given 


to him and his namé@ entered in the records." 
It is also significant that for 80me reason or: 


ether this tenancy had before, April, 1906 
“been forfeited to Government.and, it seefns 
that a re-grant was made to Muhammad 


Alam alone... Under the circumstances ‘any.’ 


admission made by Muhammad Alam in his 

and can throw no real light on the question 

now before us. ve. Tu 
Butassuming for the 


——5 
vo Ne 


^ “MUHAMMAD DIN v, SARDER BIBI, 
. that the two l 
the land this circumstance will not carry the 


sake of argument. 


f 47. 
bibthers were joint tenants of 
case of the plaintiffs any further. It is 
significant that the tenancy rights were 
subsequently , acquired by Muhammad 
‘Alam alone,and even if it be assumed 
that at that time Muhdmmad Alam acquired 
these *rights as representing all the 
“members of the family, later on Govern- 
ment granted the proprietary rights to 
Muhammad . Alam ‘alone. Under these 


' circumstances Muhammad Alam must be 


held to be the sole. owner of the square. 


The proposition is too well established to’ 


require. any leugthy ‘discussion. Lal v. 
‘Gauhar(1) and Malap Kaur v. Hakim Singh 


- (2) may be referred to in this connection, We 


must, therefore, hold that the plaintiffs 
have failed to establish any titlé in them to 
the square in question. 


'- But even ifthe plaintiffs had succeeded 


in establishing that they were co-sharers in 
the square with Muhammad Alam, they are 
not entitled to any relief agains{.defendants 
Nos, 3 and 4 who are, as already pointed 
‘out, bona fide purchasers for 
consideration. Itis not shown that these 
vendees . were fixed -with the ‘knows 
ledge of the plaintiffs' claim to this land. 
The revenue entries from 1:06 onwards 
‘show Muhammad Alam aloneas the original 
tenant and later as the occuganey tenant 
and finally as the sole proprietor of the 
land. ‘There were no circumstances which 
would have led these purchasers to go behind 
the Revenue Records and make any further 


enquiry. 


Dr. Shuja-ud-Din has relied aver Partab 


valuable © 


Chand v. Saiysda Bibi (3) but that ruling . 


is clearly distinguishable. In that. case 
ethe property stood'in the Revenue Records 
in the namesof the minor sons of a Tahsildar 
who under the departmental-rulés was pro- 
hibited from acquiring any property im the 
‘Tahsil of which he held charge. The 
osténfible owners were childern of tender 


‘years who had not money of their own. 


-Under these circumstances it was held the 
yendee who was fully cognizant of- these 
facts was bound to make further enquiries 
and to satisfy himself. that the ostensible 
owners were the real owners, . The -facts ih 
the present case are wholly different and, 


„as wé have said already, there was nothing 


application above referred to loses all value - . (D 44 Ind. Cas 129; 5 P. R.1918. . 


ine 28 Ind. Cas. 441; 8 P. R. 1915; 195 PB L. R.. 
- (9) 28 A, 442; A. W, Ñ. (1901) 137, 4 


_ him periodi 


“whieh were 


“48 
suspicious: about the title of Muhammad 
Alam, The vendees are, therefore, fully 
protected .by the principle underlying s. 41 
of the Transfer of Property Act. Hy 
if, therefore, the plaintiffs had any title 
in the land,'they are totentitled to succeed 
as against defendants Nos. 3 and 4 who are 
the real contesting respondents now. 

We may also ‘point out that the lower 
Court in this case has in arriving at its con- 
clusions rélied on certain documents which 
were on the revenue partition file which 


E Seems to havebeen sent forinthe lower Court 


but no portions of which were exhibited in 
the present record. This was an entirely 
irregular procedure as has several times 
been pointed out by this Court. This 
partition file was not even sent for by the 
appellants in this Court and no dccuments 
were printed 
the jewel Court had relied. We have, 
therefore, inarriving at our decision exclud- 
ed such of these: documents es had been 
referred to by thelower Court. . : 

The resultis that the appeal fails and is 
dismissed with costs to defendants Nos. 3 


4 du and Umar Din. 
s pum ii Appeal dismissed, 


` 


MADRAS HIGH COURT. 
yiu Court ApezaL No. 36 or 1925. 
as i December 2, 1926. 
Present;—Mr. Justice, Waller. 
N. SUBRAMANIAM CHETTIAR— 
DEFENDANT—AÀPPELLANT 
versus 
N. Pek, A. R. FinM—PLAINTIFE— 


RESPONDENT, 
Act (IX of 1908), Sch. I, Art. 85— 


a CUR d current accounts—Tests of mutuality 


en am 
a i account—Advance taken by employce— 
Periodical entries of credit for pay—Accounts, whe- 


ier qund accounts might be mutual there must 


tions on each side creating independent ob- 
lis cipis the other and not merely transactions 
which create obligations on the one side, those on 
the other being merely complete or partial discharges 

ligations. ka P . 
d oed Basappa v. Gada Muddappa (T) and Phil- 
iD illips (2), followed. A 
v Du oat kept a ledgere account in the 
defendan®-an employee under him, in 
debited against him certain sums he 
ieally in advance, credit being given to 
ically on account of the salary due to 


name of the 
drew period 


* 


N we 


him; 


SUBRAMANIAM r V. N. P. L. À, R. FIRM. ^ 


Even 


in the paper book on which: 
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Held, that it was not more than a debtor and credi- 
tor account and there was no mutual, open and 
current account within the meaning of Art. 83 of the 
Limitation Act. 

Appeal against a decree of the City 
Civil Oourt, Madras, in O.*S. No. 474 of 
1994. e : 

dJUDGMENT,.—The only question rais- 
ed in this appeal is one of limitation. Un- 
less the account between the parties is 
an open, current and mutual account 
most of the claim is barred. The posi- 
tion is this:— The defendant was in the 
employment of the plaintiff. A ledger 
account was kept in his name in which 
were debited against him certain sums he 
drew periodically in advance, credit, being 
given to him periodically on account of the 
salary due to him. Ido not think that this 
can be called à mutual account. It is no 
more than a debtor and creditor account. 
In Hirada Basappa v. Gadigi Muddappa (1), 
it was held by Holloway, J., that in order 
that accounts might be mutual “there must 
be transactions on each side creating in- 
dependent obligations on the other and not 
merely transactions which create obligations 
on the one side, those on the other being 
merely complete or partial discharges of 
such obligations.” In Phillips v. Phillps* 
(2), the expression mutual was defined as 
meaning not merely where one of two 
parties has received money and paid it on 
account of the other but where each of two 
parties hasreceived and paid on aceountofthe 
other and what would be recoverable would 
be the balance of the two accounts. The 
question then is only as to the receipts on 
the one side cf the payments n the other. 
In this case, there never was a balance in 
favour of the defendant. * 

« Tam of opinion, as I have :lready said, 
that the account between the parties was not 
mutual, The claim is, therefore, barred 
except such part of it as relates to the period 
within three yeara of the suit. Itis admit- 
ted that, for that period, the amount due 
is Rs. 75-14-0 (Rupee$ seventy five and 
annas fourteen only). There will be a decree 
for that amoynt. I think that this is a case 
in*which each party should bear his costa 


throughout. 
Decree modified, 


VNU * 
(1) 6€ M. H. C. R. 142. 
(2) (1852) 9 Hore 471; 68 E, R, 596, 


l 
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` ." Singh ‘were.very much: annoyed,’ and thg 
LAHORE HIGH COURT. | "story fori the prosecution.is that one of his 


OsrurNAL APPEAL No. 18.0 1927. " .. "Sons. named Kishen Singh brought about 
' «May 20, 1927. es ' his death, by employing hired assassins. 


Presente—Mr. Ji ustice Fforde.; "e Originally six  persons—Ujagar Singh, 
[On difference of opinion between’ Mr.' Barkati. Karam Singh, Kishen, Singh, 
, Justice Bioadyay and Mr. Justice Agha Mona Singh and Munshi -.were accused. 


-Haidar.] - ;, One of them, Mona Singh died during the 

" BARKATI Accusgs— APPELLANT . committal proceedings ard Kishen Singh 
versus ' 3 one of the:sons of Narain Singh, has been 
 EMPEROR-RNXSPONDENT. -© — . absconding. UjagarSingh and Karam Singh 


. Evidence Act (I of 1872), ss. 114, illus. (b), 188— had been committed to the Court of Sessions 


Approver's statement» as.. basis for: conviction—Cor- ] 
roboration required, nature of." ` on a.charge under s. 302/120-B of the 


Although under s. 133, Evidence Act, an accomplice Indian. Penal Code of being concerned in 
is a cómpetent witness against an aceused person, end: a conspiracy to commit murder. They; how- 
a conviction is not illegal merely because it pro- ever, have been acquitted - by ‘the learned 


‘ceeds. upon the uncorroborated, ‘testimony . of su 
accomplice, the rule of caution that: such testimony Sessions Judge and we are. now concerned 


should be supported by extrinsic. evidence connect- in the appeal with Barkati only. 
ing the accused with the crime is now .regarded as On the morning of the 22nd February, 
a Ful of law and although ite pot leg! iot: 1996, a dead body was found lying on the 
approver the Courts in point of fact.always insist Railway line at mile 45 between Ghal and 
. upon the rule being}followed. [p. 56, col. 2] .. . Moga Railway Stations by the guard ofa. 
But all tfat the rule requires is that jan accom- passing train. The guard reported | the 
plice's story p corroborate "d by independent uo matter to-the Station "Master of Dagru who: 
' mony proceeding m a source other than the a 
approver and that such testimony should tend to telegraphed to the Railway Police about 
implicate’ the accused, and the confirmation of the this gruesome find. The Head Constable 
accomplice's story does not mean that there should .Zamir-ul-Hussain went to the spot and 
bė independent ‘evidence of the accomplice’s account was soon followed by Khwaja Haidar Ali 
eof the crime itself. -Corroboration need not be such Sub-I t Rail Poli hi 
as would. in itgelf-be sufficient to farnish a basis for uD-Inspector, allway 9 ice, wao pre- 
conviction. [p. 87;col: 2.]. -pared the inquest report and the statement 


.. [Case-law reviewed.] 2X E ^u - -of injuries. . The dead body was photograph- 
Criminal appeal from am order ot the -d and was subsequently sent to.Moga 


dee F d mortuary for post mortem examination. It. 
oe ee srozepore dated, the a . turned out to be the dead body of Narain 


Mr. Devi Dayal, for the Appellant... . -Singh of Budh Singhwala who was a man 
Mr: Des Baj Sawhney, Public Prosecutor, ‘of 60 or thereabouts. According to the 
‘for tHe Respondent. . medieal.evidenee his throat had been cut 
TUNE! ‘with a Sharp-edged instrument Jeaving a 
' - JUDGMENT, ` big gashing wound behind and his body . 
Aghà Haidar,J.—(April27, 1983) Tn ‘seemed to have been placed afterwards on 
this “case Batkati-has been convicted. bythe the Railway track. When it was discover- 
^ learned Sessions Judge of'Ferozepore'under ed, it was found to have been cub in twine 
. a. 302 of the Indian Penal Gode of: -the by some ‘passing train. The case was sub- 
: murder of one. Narain Singh and hasbeen ; sequently transferred from the Railway 
sentenced to death, He has ‘appealed, and .Police*to the Civil Police and on ‘the 11th 
. the record ia also, before the Court under . “of May, 1928, Sheikh Abdul Wahid, Sub- 
s. 374 of the Crimiffal Procedure Code’ for Inspector of "Moga, took over the investiga- 
‘the confirmation. of the sentence of death. tion. All the accused persons mentioned ~ 
The. facts leading up to th&'motive for above were arrested. Munshi was arrested 
thé crime are very brief and .simple. on the. 13th: of. May, 1928, and remained 
Narain Singh had three fons, Kishen .in the. Police custody for about a month. 
Singh, Bur Singh and Bishen Singh. He On the Z?th of June, he was téndered.a 
was displeased with two of them, i.e, pardoh-and made. King’s evidence, He 
Kishen Singh and Bishen Singh, and gave made a long’ statement before Diwan. Gokal 
away the whole of his property to.Anokh . Chand Magistrate and gubsequently’ before 
Singh, the son of Bishen Singh, his grarfi- the learned’ Sessions Judge.. He says that- 
son, and , Bur „Singh, his third son.. The Mona Singh accused” ‘introduced "him to 
“result was. that Bishen Singh and Kishen Karam ` Singh. and, Uja ee ‘Singh whe 
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wffered him à gum of Rs. 500 if he and 
Barkati would murder Narain Singh. I 
may observe here that it does not appear 
why, of all men in the worle, Barkati's 
name should have been suggested as the 
possible aecomplice*of Munshi. To goon 
with the approvers story, he saysthat he 
consulted Barkati and the two agreed to 
do the deed, They shadewed the doomed 
man, and finally on the 21st of February, 
1926, Kishen Singh the son of Narain 
Singh, (absconding) informed Munshi that 
his father Narain Singh would attend the 
Court of the District Judge, Ferozepore, 
on the 22nd of February, 1926. Munshi 
gays that he started with Barkati early in 
the morning of the 22nd and met at Gill 
Chet Ram who also had some business in 
Court at Ferozepore. Munshi, Barkati and 
Chet Ram drove together tothe Railway 
Station at Moga where they took the train 
for Ferozepore, reaching there at 4 a.M. At 
Ferozeporethey saw their victim, Narain 
Singh, in the precincts of the Court, of the 
District Judge. They also met Chet Ram 
and subsequently one Jallu who, however, 
did not notice Barkati. On the return 
journey they managed to join Narain Singh 
and started some conversation with him 
while waiting for the train in the passen- 
gers shed aj Ferozepore. Munshi insinuat- 
ed himself into the confidence of Narain 
Singh and as Narain Singh was a litigious 
person and well-versed in the ways of litiga- 
tion, he askedethe advice of Narain Singh 
as to the best way of prosecuting some 
persons who had given evidence against 
him (Mugshi) in a dacoity case. Munshi 
found Narain Singh quite agreeable and 
Narain Singh interested himself in the 
matter to this extent that he undertook to 
Obtain cepies of the necessary depositions 
of the witnesses against whom Munshi in- 
tended to start criminal proceedings. At 
Ferozepore Munshi purchased thre’ third 
class tickets for himself, Barkati and Narain 
Singh for Moga. It may, however, be men- 
tioned that before leaving the Railway 
Station Barkati and Munshi met Bishen 


Singh who was-also in the passenger's shed - 


*and afterwards, Babu LekhSingh on the plat- 
form at Ferozepore. Babu Lekh*Singh was 
-an Overseer of the Canal Department and 
«was known to Barkati and Munshi who 
exchanged greetings with him. While 
~ they were in the train they met qne Anokh 
Singh lambardar who was relating to his 

` jellow paseepggs how his brother had lost 
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his life as a result of a lorry accident. 
They did not proceed in their journey to 
Moga, their original destination, but all 
three got down at Ghall Railway Station, four 
miles short of Moga, and ptoposed to walk 
to the village Dánewala where Munshi said 
that he would borrow money and give it to 
Narain Singh so that the latter mightsecure 
the certified copies of the depositions of 
the witnesses in the dacoity case against 
whom he intended to proceed criminally. 
The approver's story goes on to say that 
the wayfarers, i. e, himself, Barkati and 
Narain Singh, delivered their tickets at Ghall. 
From Ghall all three resumed their journey 
on foot and when they had gone about a 
mile Munshi fired a revolver at Narain 
Singh but did not hit him. After this 
Barkati struck Narain Singh on , the 
head with a stick with the result that 
Narain Singh fell down in a heap. Then 
Barkati took Munshi's knife and inflicted a 
deep wound across ,Narain Singh's throat, 
Afterwards the murderers put the body 
across the Railway line with the result already 
indicated. The murderers then went to a 
village called Singhanwala and tried to 
hire a conveyance from a tum tum driven 
named Akbar (P. W. No. 15). They did 
not, however, succeed in getting the con- 
veyanee and some how or other they reach- 
ed their respective homes. This briefly, 
stated is the story unfolded by the approver 
Munshi. 

There is no direct evidence as to the 
actual murder and we have only the evi- 
dence of the approver. The evidence of 
an approver is alwaysa difficult matter to 
deal with, because approver is invgriably a 
man ofthe very lowest character who on 
shis own admission is a crimirfal and traitor 
to his colleagues. We have to see whether 
the evidence of the approver has been 
materially corroborated by other independ- 
ent and reliable evidence. 

To begin with, we have the evi- 
dence of Chet Ram” and he says that 
he met Munshi and Barkati at the 
village Gill. as they were going to Moga 
on their way to l'erozepore via Moga on 
the morning of the22nd of February, 1926. 
He may ôr may not have offered them tea 
to drink, though he says that he did. 
Most probably this offer of haspitality on 
the part of Chet Ram to these two Mus- 
Salmans is mere a piece of padding but, 
however, acup of tea would not affect the 
matter one way or the other, That Chet Ram 


å ^ 
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had business in the Court at Ferozepore ad- 
mits of no doubt because we have the testi- 
mony of judicial records that he had attend- 
ed the Courtet J'erozepore on the day in 
question. Chet Ram met the two accused 
in the compound of thé Distriet Judge's 
Court on the same day at Ferozepore. 
Jalla (P. W. No. Sj also met Munshi in the 
Court compound at Ferozepore, ‘The pre- 
sence of Narain Singhin the Court of the 
District Judge at Ferozepore on the 22nd 
of February, 1925, is also borne out by the 
judicial record which shows that on that 
date Narain Singh had attended the Court 
ofthe District Judge. Bishen Singh (P. 
W. No. 5) says that he saw Munshi, Bar- 
kati and Narain Singh at the Ferozepore 
Railway Station, and we have further testi- 
mony of a respectable man Babu Lekh Singh 
who met both Munshi and Barkati at the 
Railway Station at about 5-15 P. M. on the 
22nd of, February, 1926. This witness is a 
man of some position being a Government 
servant in the Cenal Department and knew 


both Munshi and Barkati, and it is not. 


likely that he is giving false evidence. 

Anokh Singh lambardar, who was the 
fellow passenger of Barkati, Munshi and 
Narain Singh, has given evidence to the 
effect that the three men got down at Ghall 
Station and that Narain Singh before leaving 
the compartmentat Ghall actually mentioned 
to himthat he had to get sum at Dhanewala 
village. The approver, Munshi, says that 
he had heard Anokh Singh telling people in 
the train thaf his own brother had been run 
down and killed by a lorry and we find that 
Anokh Singh in his evidence refers to his 
conversation. Anokh Singh cannot be calleda 
mere casual witness seeing that we have the 
evidence *of judicial records which prove 
beyond doubt that on the 22nd of February 
1926, Anokh Singh had to give evidence in 
some Civil Court at Ferozepore. 
: Theevidence of Muhammad Yasin, the 
Station Master of Ghal, is important only 
to this extent tha? he says that three third 
class Railway tickets bearing consecutive 
numbers 107544, 107545 and 107546 which 
were originally issued at Ferozeporé for 
Moga were collected at Ghal Railway 
Station at 7-15 P. M. on the 22n8 of February 
1926. This shows that the owners of those 
Railway tickets had broken their journey 
at a place four miles this side of Moga. 

Thé evidence as to the identific&tion 
parade was rightly rejected by the learned 
Sessions Judge and it need not be looked 
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into. I do not attach any importance jo 
the discovery of the knife from Bishen 
Singh's (P. W. No. 5) possession and of the 
revolver*fram the possession of Indar 
This knife, according to the approver, was 
used for cutting Narain Singh's throat and 
it wat not recovered until the 19th of May, 
1926, that is to say six'days after Munshi's 
arrest. The knife and the revolver, accord- 
ingto Munshi were his own property and 
certainly they do not in any way corroborate 
the approver's story as to the alleged parti- 
cipation of Barkati in the murder of Narain 
Singh, 


As to the actual events which took place 


after Barkati, Munshi and Narain Singh 
alighted at the Railway Station at Ghal, we 
are left absolutely in the dark. There is no 
corroborative evidence “whatsoever of 
Munshi's story as regards the last scene. of 
the grim tragedy, and we have nothing but 
the approver's word to go upon. The evi- 
dence corroborating the approver's story 
has brought us down to the Railway Station 
at Ghal and there it leaves us until on the 


morning of the 22nd February, 1926, we find. 


the dead body of Narain Singh on the 
Railway line at mile 45/14 near the Railway 
Station, Ghal Kalan, in a terribly mangled 


- condition. 


1 have given the matter ms; most anxious 
thought and have been able to find out a 
reported case of the Allahabad High Court, 
Chhidda v. Emperor(1). I am fully aware that 
in cases of these descriptiolis where evidence 
has to be weighed and inferences have to be 
drawn from ascertained facte, reported cases 
arenot of much value. Esch case depends 
upon its own facts and circumstances. But 
it is difficult to find two cases bearing such 
a close resemblance as the case before me 
and the reported case. In that case one 
Ram Prasad met his death precisely in the 
way in which Narain Singh seems to have 
been done to death. In the reported case, 
according to the prosecution Chhidda had 
taken Ram Parsad from his house in the 
evening after which he was never seen alive 
again, Early in the morning his dead body 
was found on the Railway line, not far from 
his village. The body had apparently been 
laid across the Railway line for it had been 
cut right into two by some passing train. 
The medital evidence showed that tha 
deceased had pitbably been killed by 

e 


(1) 67 Ind, Cas. 724; 20 A. L. J. 564; 4°U. P. L. Re 
(A) 126; 23 Or, L, ds 452; A. I R. 1922 All, 340, — w, 


$8.0 gik inks v, EMPEROR, 
dead body 


Bpear ond and the 
And been afterwards placed on the Railway 
track where it was discovered in the con- 
dition already mentioned. The. learned ` 


‘Sessions J udgeinthatcase convicted Chhidda, 


of the murder of Ram Parsad and sentenced 
him to death. In appeal the case came up 
before a Bench consisting of two very ex- - 
perienced and learned Judges, Lindsay and 
Kanhaiya Lal, JJ. Their Lordships observed: 
."On his findings the learned Judge was 


“satisfied that no other course was open to him ` 


- than.to convict. In other words, he found that 
-it was proved that because Ram Parsad and 
* Ohhidda had been seen together at about 
So'clock in the evening and because the ` 
dead body of Ram Parsad had been dis- 
covered the next morning, and, further, . 
-that no explanation had been given- by 
Ohhidda regarding the death of Ram Parsad, 
‘therefore, Chhidda must be deemed to have 
“taken, a part in the murder. Weare not 
‘able to accept this conclusion. In the 
absence of other evidence circumstantial or 
direct tending to show that the accused was 
concerned in this crime. We think that he is 
entitled to an acquittal............... We are not 
. prepared to drawthe conclusion that because 
‘the accused Ohhidda was last seen in the 
‘company of Ram Parsad at about.8 o'clock 
at night, Ohhidda must necessarily be 
, considered to be one of the persons respon- 
"sible for Ram Parsad's murder. We must, 
‘therefore, allow the appeal.” 

. As already stated, the facts are exactly the 
“game in the present case except that in the 
‘present case we have the statement of the 
“approver as regards events which are alleg- 
ed to havé taken place after the party 
-detrdined at Ghal. 

Now, the question arises as to how far the 
evidence of the approver as regards the 


Pareri o of the appellant Barkati isto: 


eaccepted. I regret to say that I have ` 
Teceived no assistance from Counsel appear- 
“ing at the Bar on this part of the case. 
bi ‘Sestion 133.of thé Indian Evidence Act 
‘is perfectly cledr. It says: " An accomplice 
‘shall be à competent witness against an 
“accused person; and a conrietion is not 
illegal’, merely because it proceeds upon 
"the ^ uncorroborated | testimony of 
“an accomplice.” 
must be read illustration (b) tos, 114 of 
-Fo same Act. It rurs as follows :— 
«That an accomplice is unworthy of 
eredtt, unless he is corroborated in material 
particulare," E 


tym 


Along with this seetion. 
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The pesition is this, The evidence of 
an accomplice standing by itself without 
any corroboration, is admissible and legal 
evidence, but Courts of Justice by way of 
precaution ordinarily refuse* to act upon 
it unless,there is material corroboration. 
Now that the crucial point is what is meant 
by material corroboration. . Is it sufficient 
to treat events which lead only upto a cer- 
tain point and stop short.of the curtain 
which uta certain stage ringsdown upon 
a particular crime, as regards which there 
is no evidence except the approver's state- 
ment or whether we must try to penetrate 
through that curtain in order to see if 
there is material corroboration fixing the 
guilt upon the accused and N E him 
unmistakably ¿with the crime. I “do not 
mean for one moment that there should be 
direct and independent evidence of the 
actual commission of the crime, by the ac- 
cused apart from the testimony of the ap- 
prover, for if this work were the “law the 
testimony of the approver, would be abso- 
` lutely unnecessary. What I mean is this 
that the prosecution must show that, besides 
the bare wards of the approver as Tegards 
the commission of the crime, there is some 
other evidence indicating or irresistibly 
leading to the inference that the accused 
was some how or other connected with the 
_crime and thus fixing the liability of the 
‘same upon him. In England there is an ever 
growing tendency to insist that the evidence 
of an accomplice must be corroborated. 
In Archbold’s Criminal Pleading (25th Edi- 
_ tion, 441), itis said that “it is now fully recog- 
` nised to be an established practice virtually 
equivalent to a rule of law, to require cor- 
, roboration of the evidence of an fccomp- 
* lice by independent evidence o& some ma- 
terial particular going to the offence it- 
self and implicating the accused.” Vide 
also Taylor on Evidence (10th Edition) 967. 
The best and the most up-to- -date exposi- 
tion of the law on the subject is however, 


contained in a judgmest of the Court of © 


Oriminal Appeal in R..v. Baskerville (2). 


It ig difficult:to imagine: ‘a combination of © 


& more eminent legal. talent than that 
‘represented by the learned Judges who 


presided over the Court of Criminal Appeal . 


in this case. In the case before the Oourt of 
the Criminal Appeal it was found that the 
story of the accomplice had been afnply cor- 
rolerated and-the conviction was maintain- 


(2) (1916) 2 K. B. 658; 115 L, T, S 86 L, J. KB 
28; 80 J, P, 440; BOS, J, 696, . 


EI 
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ed, but, having regard to the difficulty of and if the confirmation be only on the truth 


reconciling the case-law on the:subject and of that history, without indentifying the 
the general importance of re-stating the law , persons, thatis really no corroboration ‘at 


` applicable to cerroboration of the evidence- all..........4............ It would not at all tend , 


` cussed the matter very thoroughly in order 


respect to the testimony of an accomplice, 


of the accomplice, the learned Judges dis- to show that the party accused participated `. 
init; In "E, v. Dyke (6), Gurney, B., 
tosettle the, conflict of judicial opinion once said: ‘although, in some instances, it has 
and for all so far,at any rate, as England been so held, you will find that in the 
was concerned. They very clearly say that majority of recent cases it is laid down that 
in cases where the accomplice.or approver the confirmation should be as to some 
gives evidence it is the duty of the Judge matter which goes to connect the prisoner 
always to warníthe Jury that it. would be with the transaction.’ The Court of Crimi- 
unsafe to base:a conviction upon the sole nal Appealfurther observed: “These cases 
testimony of an approver unless there is lead totheview expressed later by Parke, 
material corroboration. The Court of Ap- B.;in R.v. Stubbs (3), and show thatin his 
peal, after examining the authorities on the time, although there had been doubt in the 
subject, came to the conclusion “that the past, the law as formulated by him was 
better opinion of the law upon this pointis accepted as the correct opinion, and conti-. 


that stated in R. v. Stubbs (3) by Parke, B., 
namely, that the evidence of an accomplice 


‘must be confirmed not only as to tle cir- 


cumstances of the crime, but also as:to the 
identity of the prisoner. The learned Baron 
does not mean that there must be confirma- 


nued to be the law to the time of the pass- 
ing of the Oriminal Appeal Act, and in 
our judgment to the present day. We 
hold that evidence in corroboration must 
be independent testimony which affects thé 
accused by connecting or tending to con- 
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tion of all the circumstances of the crime; as nect him with the crime. In other words, 
we have already stated, i. e. unnecessary, it must beevidence which implicates him, 
It is sufficient if there is confirmation as to thatis, which confirms in some material 
a material circumstance of the crime and of particular not only the evidence that the 
the identity of the accused in relation to crime has been committed but also that 

: the prisoner committed it................ Aem 
In R. v. Wilkes (4), Alderson, B., said: -Corroborative evidence is evidence which 
‘The confirmation which I always advised shows or tends to show that the story of the 
Juriesto require, is a confirmation of the ; 
accomplice in some fact which goes to fix crime is true, not merely that the crime has 
the guilt on the particular person charged. been committed, but that iswas committed 
You may legally convict on the evidence by-the accused. The corroboration need: 
of an accomplice only, if you can safely rely not be direct evidence that the accused 
on his testimony, but I advise Juries never committed the crime; it is suffigient if it is 
to act on theevidence of an accomplice, un- merely circumstantial evidence of his con- 
less he*is confirmed: as to the particular, nection with the crime.” Of . course it 
person who%s charged with the offence’. In wouldbe highly hazardous fora Uourt of 
R. v, Farlar (5), Lord Abinger, O. B , said: Justice to formulate the sort ef evidence 
‘It is a practice which deservesall the rever- which would be considered as amounting to 


ence of law, that Judgeshave uniformly sufficient corroboration of the approver's - 


story The judgment then goes on to say:. 
“In R. v. Ererest (7)...‘the rule has long been 
unless the accomplice is corroborated in established that the Judge should tell the 


told Juries that they ought not to pay any 


.gome material cixcumstance. .Now,in my Jury to acquit the prisoner if the only evi- 


- ways be able to relate the facts of thè case, 


opinion, that corroboration ought to consist dence against him is thatof an accomplice, 
in some circumstance that affects the iden- unless that evidence is cdrroborated in some 
tity ofthe party accused. A man who has particular which goes to implicate ‘the ac- 
been guilty of a crime himself will al- cused,» The Court, however, pointed out 
as regards this extract that “we think ‘tell 
the Jury tocquit’ should read ‘warn the 
Jury of the danger of comvictirig."" The law in 

(6) (1838) 8 C. & P. 261. 
sot (1909) 2 Or. App. 


(3) (18557 Dears 555; 25 L. J. M. O. 16; 26 L. T. (o. s.) 
109; 19 J. P. 760; 1 Pd (x. 8.) 1115; 4 W. R. 85; 7 Dox. 
1 .843. | E 


‘(dy (1836) 7 O. & P. 272. 
(5) (1838) 8 O. & P. 106. 


.- 
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R. v. Everest (7) wad appfoved with slight 
Modification by the Court as regards cor- 
roboration. In conclusion their Lordships 
‘observed : 
“down in the present judgment that that is 


' a correct view to the effect that the verdict 


ofa Jury pfoperly warned would not be set 
aside merely because they had bélieved 
anaccomplice withuot corroboration impli- 
cating the accused, but it must not be read 
as meaning that the corroboration need 
not be independent evidence implicating 

the aecused." 
Now-'applying the law as enunciated in 
v. Baskerville (2) all that I find is 


- that Narain Singh was seen in the company 


of the ápprover Munshi and Barkatilate in 
the evening of the 22nd February, 1926. As 
to the rest there is no corroboration of the 
approver’s story which in any way connects 
Barkati with the perpetration of the crime. 
According to the evidence of the apprc&&r, 
two unnatural sons of Narain Singh were 
his bitter ememies and one of them Kishen 
Singh is absconding. It is not the busi- 
mess of the Court to speculate possible 
theoriés in support either of the prose- 
cution or of the defence, but it may be 
that Munshihad taken Barkati about on 
the fateful day ofthe 22nd February, 1926, 
asa sort of scapegoat or blind while the 
murder was eommitted by Munshi along 
with some other person or persons who 
joined Munshi and Narain Singh as they 
started on their tramp at night on their 
supposed errand'to the village Dhanewala. 
I would feel safe if I drew the same 
inference from the facts and {circumstances 


: of the present «ase as the learned Judges 


of the Allahabad High Court drew in the 
case before them after treating the solitary 
and! uncorroborated testimony of the ap- 


prover Muhsbi as regards Barkati's parti-- 


eipation in the crime as wholly insufficient 
to base the conviction of the appellant upon 
it. After all the. case for the prosecütion 
is perhaps on the border line and I better 
leave it there without taking the risk ofa 
leap in the dark. The case at best is a 
doubtful one and J give Barkati the benefit 
of doubt. 

Under these circumstances I would ac- 
cept this appeal, set aside the conviction 
and sentence passed upon Barkati “and 
direct that he may bg released forthwith. 

Broadway,d.—(April27,1927).—I have 
fad the advantage of reading the judgment 
ef my brother Agha Haidar, and, as it gives 
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the facts of this case ih great detail, it is 
not necessary for me to reeapitulate them. 

The case for the prosecution rests on the 
statement of the approver, Munshi, support- 
ed by corroboration on certain points, and, 
in my judgment, it has been ‘clearly estab- 
lished by independent and disinterested 
evidence: 

(1) That Munshi and Barkati were seen 
together by Chet Ram at about 3-30 A.M. 
at Gillon the 22nd of February 1926 and 
travelled with him ii the same tum tum 
as far as Moga, and then in the same train, 
though not in. the sarne compartment, to 
Ferozepore. I see nothing strange in Chet 
Rem offering them a cup of tea before they 
left for Moga. ‘ . 

(2) That they were again seen together by 
Chet Ram at 4 p.m. on the same day in the 
District Court at Ferozepore. 

(3) That Munshi was seen by Jallu (P. W. 
No. 8)in the Munsif's Court at about 10 
A.M, on that day. " 

(4). That Narain Singh deceased was in 
the District Court at Ferozepore on the day 
in question where he had business in the 
Court of the District Judge. 

(5). That Bishen Singh (P. W. No. 10) 
saw Narain Singh and Munshi both of 
whom he knew with a third man on the 
evening of the 22nd of February, 1926, at the 
Ferozepore Cantonment Railway Station. 

(6). That Munshi and Barkati were seen 
together at the same station at about the 
same time by Lekh Singh (P. W. No. 7) 
Canal Overseer. This witness knew both 
of these men before. 

(7). That Narain Singh travelled in the 
same compartment from Ferozepore with 
Anokh Singh (P. W. No. 6) on the evening 

“of that day and had two companions with 
him. That Munshi was one of these two 
is evidenced by the fact that he refers cor- 
rectly to the subject-matter of Anokh 
Singh’s conversation during the journey. 

(8). That Narain Singh and his two com- 
panions alighted at Ghal Kalan Railway Sta- 
tion, and Narain Singh told Anokh Singh 
that he had business with his companions at 
Dhanewala where he had to get some money. 

(9). That on the evening the Station Mas- 
ter of Ghall Kalan, Muhammad Yasin (P. 
W. No. 9) collected three “irregular” 
tickets from passengers alighting at that 
station from the train from which Narain 
Singh and hiscompanions got out. These 
tickets were “irregular” in that they were 
from Ferozepore to Moga, a station a few 
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miles beyond Ghal Kalan. The numbers 
of these tickets were 107544, 107545 and 
107546, and the fact that they were conse- 
cutively numbered affords material corro- 
boration of Munshi's statement that he had 
taken three tickets for Moga at. Ferozepore 
for himself and his two companions. ` 

There is further evidence corroborating 
Munshi's account,of his subsequent move- 
ment; but this evidence does not directly 
affeet Barkati. 
Bon why Munshi should have falsely impli- 
cated Barkati. The corpse of Narain Singh 
was found on the Railway line between Ghal 
and Moga on the following morning :— 

I understand that my brother Agha’ Hai- 
dar actepts the evidence of the independent 
and disinterested witnesses on these points 
and finds proved that Munshi and Barkati 
were together during the day of the. 22nd 


February, 1926, and travelled from F'eroze- ` 


pore to Ghal Kalan in the same compart- 
ment as Narain Singh and Anokh Singh and 
that they with Narain‘Singh left the train 
together at Ghal.” He finds, however, that 
this corroboration is not sufficient asit does 
not take the case up to the actual murder. 
Iam not unaware that it has been repeat- 
edly laid down by all the High Oourts in 
this country as well as the Courts in Eng- 


‘Jand that before ‘the statement of an ac- 


complice can beacted upon it must be. cor- . 


roborated in material particular. 

I regret, however, that I am unable to 
agree with the view expressed by my brother 
in this case. 
tion evidence has clearly connected Munshi 
with the murder of Narain Singh and that 
the points enumerated above as supporting 
Munsh¥s consistent accounts of the whole 
transactioneare sufficient in point of fact 
and in law to warrant the conclusions arriv- 


ed at unanimously by the four assessors 


and the learned Sessions Judge. | ~. 

In my judgment the conviction is correct, 
and I would dismiss the appeal and confirm 
the sentence of deagh. "E 

The case will. now be laid before the 
learned Chief Justice for further orders. 


Fforde, J.(May20,1927).—'l'heappeliant 
Barkati has been convicted by the learned. 


Sessions Judge, under the proyisions of s. 
302 ofthe Indian Penal Code, for having 
taken part in the murder of Narain Singh 


onthe 22nd of February, 1926, and has been . 


sentenced to death. The learned Sessjons 
Judge's finding was in agreement with the 


unanimous view ofthe four. assessors: who,- 


tikxATIV, WufmROM. ^ 


There is, however, no rea-- 


In my judgment the proBecu-: 


'99nd of February, 1928. 


' Moga, 
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assisted’ him 46 the trial. The appeal tà 


_this Court was heard in the first instance 


by. Broadway, J., and Agha Haidar, J., who 


have differed on the question whether the: 


conviction ‘foramurder should be confirmed: 
or not. Broadway, J., was satisfied that the 


' guilt of the appellant'had been ‘established 


beyond any possibility -of doubt; while 
Agha Haidar, J., was of opinion that the case 


was at best a doubtful one and he accord- ` 
ingly gave theappellant the benefit of the- 


‘doubt. The matter is now before me under. 
the provisions of s. 429 of the Oriminal 
Procedure Code to decide which.of these 
views should prevail. NI. 

The case against the appellant depended 
mainly upon‘the evidence of an approver 
named Munshi, and the only question upon 
which the learned Appellate Judges dis- 
agreed was whether or not there was suffi- 
cient corroboration of the approver'sstory 
to justify the Court in accepting : that story 
as conclusive proof of guilt, : . 

The faéts are very fully se& out in the 


judgment of Agha. Haidar, J., and: I need . 


only refer to so much of -the evidence as is 


-relied upon by the prosecution as ‘cor- 


roborating the evidence of the approver. 
The prosecution case is that the- approver 
had been hired by one Kishen Singh to 


murder the deceased, owing to the fact - 


that the latter had annoyed Kishen Singh’s 
father (who is the son-of the deceased) by 
the manner in which he had disposed of 
"his property in his Will The approver in 
turn persuaded theappellafit to help him 
in this enterprise in consideration of teing 


'given & portion of the payment for the 


crime. After several attempts to find a 
suitable opportunity for carrying out their 
design, the assassins received information 
that their victim had to attend the Court of 
the District Judge at Ferozepbre on the 
They thereupon 
arranged to go to Ferozepore witha view 
to earrying out their project. They left 
their village of Kotla Mehr Singhwala on 
the night of the 21st. February, 1926, and 
proceeded to Moga, the approver taking 
with him a loaded revolver and a knife, 
the appellant armed himself with a stick, 
At a village called Gill on “the way “to 
, the confederates met one Chet Ram 
(P. W. No. 4) who told them that he also 
was going to Ferozepore, and invited them 
to take a cup oftea with him which they 
did, Having partaken of this refreshment 
-all three drove in a tum tum to Moga, and 


from Moga “they travelled in the same 
- "Strain, though not- in the same compartment, 
. to Ferozepore. At. Ferezepore Chet Ram 
. Baw them again near the District Court 
- and had some conversation withethem. Jallu 
(P. W. No. 8) also saw the approver at the: 
Munsif's Gourt at aout 10 A.M. and had a 
conversation with him. At Ferozepore the 
two conspirators found Narain Singh and 
shadowed him until he had’ concluded his 
^ -business and set out for the Cantonment 


=- Station to catch the afternoon train for’ 


Moga. ` At the. station they entered into’ 
‘conversation with him, in the course of 
which the approver asked his help and ad- 
vice in certain criminal proceedings which 
he stated that he contemplated taking 
against certain persons. At the request 
of Narain Singh the approver then bought 
three tickets to Moga, one for himself, 


-oné for Narain Singh. and one for the - 


-appellant. At the ticket office of the 
station the approver and the appellant 
met Lekh Singh (P. W. No. 7) an. Overseer 
in the Canal Department and. exchanged 
greetings with him. Narain Singh, the ap- 
pellant, and the approver, then embarked in 
the same train for Moga, occupying thesame 
compartment. They were seen to enter this 
train by Bishen.Singh (P. W. No. 10), who 
. knew Narain Singh and the approver and 
was.also able to identify the appellant as 
being one of the companions of these -two 
‘on that occasion. In that compartment was. 
a certain Anokh Singh (P. W. No.6) who 
‘happened to know Narain Singh and was 
told by the latter that he had some busi- 
ness with his two companions at Dhane- 
wala and intended getting eut of the train 
at Ghall. On arrival at Ghall the two con- 
‘spirators and their victim’ set out of thee 


train and gave up their tiekets. Three Rail- . 


way tickete from Ferozepore Cantonment to 
Moga, bearing’ consecutive numbers, have 
been proved by the Station Master at : Ghall 
to have been handed in-at Ghall Railway 
Station that evening. The trio then pro- 
ceeded in, the direction: of Dhanewala 
walking along the Railway line. After they 
bad proceeded for about a mile and a: half 
the approver fired his revolver at Narain 
Singh, who was walking in front of the 
two, but missed him. Thereupon the ap- 
:^. pellant struck and felled him with” -his 
; afick, then cut his victim's throat and rifled 
‘his pockets, after which the two confederates 
` V9laged the body on the Railway line where 
- , it:was discovered the following morning, 
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authorities were reviewed and the princi- 
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This story id given in detail in the evi 
dence of the approver, and ‘has been con- 
firmed in, some particulars by theevidence . 
of the witnesses whose names I have men- 
tioned. The evidence of*these. witnesses 
has been accepted both by the trial Judge 
and byethe Judges who first heard this 
appeal. The witnesses are entirely disinter- 
ested and there isno reason whatsoever to 
disbelieve them. The question is whether 
their evidence supplies such corroboration 
of the approver’s story as the law requires. 

Although under s. 133 of the Evidence 
Act an accomplice is a competent witness 
against an accused person, and a conviction 
is not illegal merely because it proceeds 
upon the uncorroborated testimony ef such 
accomplice, the rule of caution that such 


_testimony should be supported by extrinisic 


evidence connecting the accused with the 
crime—which Judges have always acted 
upon in dealing with the evidence of an 
accomplice—is now regarded asa rule of 
law; and although it is not illegal to con- 


"viet a person on the uneorroborated testi- 


mony of an approver, the Courts in points 
of facts always insist upon the rule being 
followed. Whatever doubt there may have 
been prior to 1916 regarding the need fore 
corroborative evidence and the nature of 
Such evidence, the matter was finally con- 


cluded by the judgmant of the Oourt of 


Criminal Appeal in that year in R. v. 
where all the leading 


ples to be observed were enunciated in the 
clearest possible terms. At page 665* of his 
judgment Lord Reading, L. C. J., expressed 
himself as follows :— . - 


“The rule of practice as ‘to’ corroborative: 
ee has arisen in conseqtence of the 

anger of convicting a person upon the un- 
confirmed testimony of oné who is admitted- 
ly a criminal What is required is some 
additionalevidence rendering it probable 
that the story of the accomplice is true 
and that itis reasonably safe to act upon 
it." And at page 667* the view of the Court 
is summed up in thése words :— 

We hold that evidence in corroboration - 
must be independent testimony which 
affects thee accused by connecting or tend- ` 
ing toconnect him with the crime. In. 
other words, it must be evidence which 
implicates him, that is, which confirms in 
some material particular not only the evi-, 
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dence that the crime has been committed, 
but also that the prisoner. committed. it. 
"The test applicable to determine the nature 


_ and extent of the corroboration is thus the 


same whether the case falls within the rule 
of practice at Common Law or within that 


` glass of offences for which corrobération is 
. required by Statute. 


The language of the 


: Statute ‘implicates-the accused’, compendi- 


ously incorporates the test applicable at 
Common Law in the rule of practice. The 
nature of the corroboration will necessarily 


‘vary according to the particular circum- 


stances of the. offence charged. It .would 
be in high degree dangerous to attempt 
to formulate the kind of- evidence which 
would*be regarded as corroboration, exceptito 
say that corroborative evidence is evidence 


. Which shows or tends to.show that the 


story of the accomplice that the accused 
committed the crime is true, not merely that 
the crime has been committed, but- that it 
was committed by the accused. 

The corroboration need not be direct evi- 


dence that the acfused committed the crime; 
_it is sufficient if it is merely circumstantial 


- evidence of his connection with the crime." 


4 


. Applying these principles to the present 


-case the question to be determined is whe- 


ther the independent evidence of the, asso- 
eiation of the appellent with the approver 
and the murdered man on the day of the 
murder, is sufficient circumstantial evidence 
to connect the appellant with the ‘crime, 
The story of the approver that the appellant 
accompanied him to Ferozepore in search 


-of Narain Singh, that he travelled with the 


approver and Narain Singh to Ghall in 
the same compartment, that they alighted 
together at Ghall Station and. that after 
that Narain: Singh was never seen, alive 


again, has been beyond all question corrd- ` 


borated by achain of testimony. It can 
hardly be disputed that this evidence of 
association of the appellant, the approver 


. and the murdered man shortly prior to the 


. dence of accomplices. 


murder is relevant,and highly significant. 
The: question is: Does this evidence suffi- 
ciently corroborate the approver's.story? 


That isto say: Doesit “affeet the aequs- 
ed by connecting or tending to connect: 


him withthe crime?” — . 

, In R v. Baskerville (2) there §was no 
direet evidence of the commission of the 
offence im question apart from the evi- 
The, evidence, of 
corroboration relied upon was a letter writ- 


' ten by the accused’ and the conduet of the 


foe, 
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accused himseff; prior to the commission of 
the offence—evidence quite insufficient nf 
itself to support a conviction. In the pre- 
sent case, also, the independent evidence ' 
standing by itself is obviously quite insuff- ` 
cient to found a copviction. The mere 
fact thatan accused was last Seen in the 
company of a man shortly prior to his mur- 
der, even coupled with a strong motive for 
that murder, is obviously not sufficient proof 
of guilt. In Chhida v. Emperor (1) cited 
by Agha Haidar, J., all that was decided 
was that evidence of the general unpopu- 
larity of an accused, coupled with the fact 
that he was seen in the company ofa per- 
son on the evening before the latter's déath, 
added to the fact that no explanation is | 
given, by the accused-regarding the death 
was not enough to justify a conviction. 
There was no approver in that case, and 
the only similarity that Ican find between 
that case and the present one’ is that in 
each instance the body of the murdered 


..man had been found.on a Railway. liue, and 


had been cut in two by a passing train— 
a not uncommon feature of murders in this 
province. I gather from the reliance plae- 
ed upon that decision by the learned Judge, 
that his view was that unless corroborative 
evidence is sufficient in itself to base a con- 
viction it is insufficient to confirm the evi- 
dence of the approver. If thet be the view 
taken, with all due respect to the learned 
Judge I find myself unable to agree with 
it. All that the law requjres is that an 
accomplice's story be corroborated by inde- 
pendent testimony proceeding from a source 
other than the approver and that such 
testimony shduld tend to“ imflicate the 
accused.,As has been repeatedly pointed out 
eonfirmation of the story of an accomplice 
does not mean that there should -be inde- 
pendent evidence of the accomplice's ac- 
count of the crime itself. It is obvious 
that murder by a hired assassin is usually 
planned with a view to avoiding detection, 
anditis only by the merest chance that 
independent evidence of the actual crime 
is ever forthcoming. Ifsuch evidence were 
to be had the accomplice’s evidence would 
be unnecessary. .What the law clearly 
requires, is that some relevant and material 
partef the approver's story incriminating 
the accused, should have support from an 
independent'source. This supplies a te%t 
of the truth of the accomplice's narrativg 
as a whole by checking it in some zelefant 
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Sucha test has been apyflied in the pre- 
‘ent case, The approver’s narrative of the 
crime has, in my opinion, been corroborated 
in particulars “tending to connect” the 
- appellant with that crime.- I? therefore, 
agree with Broadway, J., that the appellant 
has been rightly convicted and I according- 
ly dismise his appeal and confirm the sen- 
tence of death. 


R. L. Appeal dismissed, 


— 


OUDH CHIEF COURT. 
CRIMINAL APPEAL No. 311 or 1927, 
June 28, 1927. 

Present:—Mr. Justice Pullan. 
MOHAN AND OTHERS—ÁÀCOUSED— 
APPELLANTS 
versus 
EMPEROR--RESPONDENT. 

Penal Code*(Act XLV of 1860), s. 304—Three in- 
juries on head—Probable assailants. | ' 

When a man receives three injuries on the head 
it is most improbable that he was attacked by more 
than two persons. The tradition of this country that 
there would be one accused person for every injury is 
‘unsound. g z 

Criminal appeal against an} order of the 
District and ,Sessions Judge, Sitapur, dated 
the 18th Mays 1927. 

Messrs. H, Husain and K. H. Ashraf, for 
the Appellants. 

Mr. H. K. Ghosh, for the Respondent. 

JUDGMENT.—This is an appeal in 
a casein which the learned Sessions Judge 
of Sitapur has convicted three persons of 
an offence*under s, 304, Indian Penal Code. 
If I were only to read the last page of the 
judgment of the learned Sessions. Judge I* 
would find it difficult to understand how 

. this was a case under s. 304. The learned 
Judge appearsto have thought that Ishuri 
came towards the village where the agcused 
lived and they fearing that he had come to 
help a relation named Sheodin, who had 
been injured two days previously in a fight 
with Mohan one of the accused, “wanted to 
put anend to his life or at least to disable 

“him for any assault", and apparently in 
pursuance of this object they assaulted 
Jshuri who was alone and had no chance 
against the three assailants, and as the 
Judge.says “They, caused fatal injuries 
toa man without any provocation and can- 

“not® therefore, claim to have any mitigat- 
ing circumstance in their favour,”, On 
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this view the Judge should have held that 
the case was one of murder. But apparent- 
ly the Judge has not quite correctly stated 
what he really believes to have happened. 
What he thinks is that there was a sudden 
fight and because he does not know who . 
began it*he has given the accused the benefit 
ofthe doubt. This is the best view that I 
can take of the judgment, but I admit 
that I am only prepared to uphold the deci- 
sion that the caseis one under s. 304 be- 
cause Itake an entirely different view of 
the case from the learned Judge. 

Ishuri had three injuries on the head and 
nomore, At this point the Judge is wrong 
because he did not understand the medical 
evidence, When a man receives tltree in- 
juries only on the headit is most improb- 
able that he was attacked by more than two . 
persons. The tradition of this country that 
there would be one accused person for 
every injury is unsound. In .this par- 
ticular case I find, and the learned Judge 
noticed the fact, that at first there were 
five accused persons but “when the medical 
evidence showed that there were only three 
injuries two of these were turned into 
spectators. The witnesses were quite as 
ready to accuse all five as they were to? 
aceuse three, but they modified their evi- 
dence in accordance with the medical 
report. The case has been run by Tika 
who is an enemy of Mohan accused, and 
the two persons, whom he had left along 
with Mohan are his brother Bandhu and 
his close relation Jaganath. The Judge 
has acquitted the two on-lookers Mata Din 
and Gaya Din but he has convicted the 
other three because owing to his misunder- 
standing of the medical evidence he 
thinks that as there were so many injuries 
there must have. been more than one 
assailant. He does not believe any of 
the oral evidence or at least he gives 
reasons for me to disbelieve it. On the 
other hand he gives a very strange reason 
for disbelieving {the edefence evidence. 
Mohan accused said that he had a ‘fight 
with Ishuri, that Ishuri'knocked him down 
andl that three friends of Ishuri came up 
and hit Ishuri by mistake for Mohan. The 
Judge disbelieves the evidence of Mohan's 
defence witnesses because instead of sup- 
porting this ridiculous story they say 
that the fight: was between Mehan and 
Ishuri only. , This, in my opinion, is exactly 
what happened. Ishuri had a lathi and 
Mohan had a lathi, They had a fight possi- 
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bly for the reason stated by the lower Court. 
In the course of that fight Ishuri was com- 


pletely worsted and he died from his in-, 


juries. Mohan went back to the Police 

Station’ where ke displayed the injuries 
which he had received two days before .so 
that he might at worst put up ea’ plea 
of self-defence. 

: I, therefore, hold that this was a case of 
a sudden fight and that it does fall under 
8.304 and not under s. 302, but I do not 
believe that anybody except Mohan assault- 
ed Ishuri. I, therefore, uphold the decision 
of the lower Court as to Mohan alone whose 
sentence of 7 years’ rigorous imprisonment 
js not excessive, but I allow the appeals (of. 
Bandhu and Jagannath and set aside their, 
convictions and sentences. 

G. H. Appeal partly allowed. 


i B 
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LAHORE HIGH COURT. 
ORIMINAL APPEAL No. 341 oF 1927. 
" |May 26, 1927. 

Present:—Mr. Justice Broadway and 

Mr. Justice Skemp. |. 
ABDUL RASHID—Accusrp—APPELLANT 
versus i 
EMPEROR—RESPONDENT. 

Penal Code (Act XLV of 1860), s. 84—Murder— 
hes all that is proved is that à person who has 
committed a murder is conceited, odd, irascible and 
that his brain is not quite allright, itis insufficient 
to establish that the accused was incapable of know- 
ing that what he was doing was wrong, “and the 
provisions ef s. 84, Penal Code, are not applicable to 
his case. [p. 61, col. 2.] AEN 

Appeal from an order of the Sessions* 
Judge, Delhi, dated the 14th March 1927. 

Messrs. A. S. Osborne and Zajrulla Khan, 
for the Appellant. 

Mr. C. H. Cardon Noad, Government Ad- 
vocate, for the Respondent. M 2E 

. JUDGMENT. yh 

Skemp, dJ.—Abdul Rashid has been 
convicted by the learned Sessions Judge, 
Delhi, of murdering Swami Shardhanand. 
His appeal has been argued” by Mr. 
' Osborne: and the ‘sentence of death is 
also before us for confirmation. 

The casa for the prosecution and the 
finding of the learned Sessions Judge are 
that about 4. p.m, on the23rd Deéember, 1926, 
Abdul Rashid entered the house of Swami 
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Shardhanand in* Burn Bastion Road, Delhi, 
and shot him dead. The appellant's case 
as presented in this Court is: 

(1) that the evidence is insufficient to 


‘prove that he committed the murder; and 


(2) that if he did commit the murder 
then he was insane at the time. ° 

It muét be observed that the adoption of 
this double line of defence weakens each 
line. If Abdul Rashid did not shoot Swami 
Shardhanand why attempt to prove that he 
was insane? If he was really insane then 
why pretend that he did not commit the 
murder ? f 

There is abundant evidence in support of 
the finding of the learned Sessions Judge. 
Abdul Rashid having enquired from Ram: 
Lal a shopkeeper in Burn Bastion Road 
where the Swami’s room was came to the 
upper storey of. the house where Swami 
Shardanand lived. At the time the Swami 
was ill in bed recovering from an attack 
of ‘pneumonia. His body servant Dharm 
Singh (P. W, No. 3) was outside the door 
and at the request of the appellant told 


_the Swami that a Muhammadan had come 


to see him. The Swamiallowed the visitor in 
on eondition that he would nottalk. Having 
obtained entrance into:the Swami's room 
the appellant asked for water and Dharm 
Singh took him outside and gave him water 
out of a lota. After drinking he appellant 
returned to the Swami's room and while 
Dharm Singh was putting down the lota 
fired at the Swami. Dharm Singh rushed 
in and caught Abdul Rashid but Abdul 
Rashid fired a second and a third time. 
Finally he shot Dharm Singh in the publie 
region. The Swami's Private Secretary 
Dharm Pal was lying asleep or half asleep 
$n the room just outside, was aroused by the 
shots, ran into the room, grappled with 
Abdul Rashid, overpowered him “and held 
him until the arrival of the Police. The 
Police were summoned by Mehr Chand (P.W. 
No. 6) who was auditing accounts of the 
Hindu Shudhi Sabha and sent a telephonic 


message after coming into the room and 


geeing what,had happened. The deceased's 
son Indar and other persong also came to the 
spot before the arrival of the Police. Sardar 
Chet Singh, Sub-Inspector (P. W. No. 15), 
d or 25 minutes later. The Swami 
was then dead. Dharm Pal still holding the 
appellant whom Sardar Ohet Singh dis 
armed. -The  appellant's- pistol proved 
to be a Belgian Automatic Pistol , of olf” 


type with a chip out at the stock whereby 


_ 80 ; 
saveral of the witnesses identified it, when 


_ Naken from the accused it contained a load- 


` borate each other. 


ed cartridge and a discharged cartridge. Four 


other empty cartridge cases were found in . 
` the room, A bullet was fotind among the 


clothes of „the deceased, another on the 
floor and a third was extracted from the 
body ofthe deceased. There is expert evi- 
dence that all the bullets and cartridges 


E fit the pistol. 


Abdul Rashid's explanation was that he 
was passing the Swami's house; he was 
called in by some one who said “ Mianji 
idhar ao,” he went up the stairs, was 
knocked and gagged and did not re- 
cover consciousness till the arrival: of the 
Police; he had no pistol. 

It was contended in this Oourt that if 
the prosecution story had been true the 
Swami's followers would have man-handled 
the assassin and also that they would have 


.. taken away the pistol before the arrival of 


the Sub-Inspeetor. It was also argued that 
if Dharm Singh had been wounded as des- 
eribed there would have been blood marks 
on the floor, whereas no blood marks were 
noticed. l 

It is difficult to be patient with arguments 
of thiskind. What took place is proved 
absolutely by the evidence of the eye-wit- 
nesses. If there were only Dharm Singh 
and Dharm Pal without anyone else they. 
"would be quite sufficient. - ` 
- As to the second line of defence the law 
in India is the,same asthe law in England 
andis embodied in s. 84 of the Indian Penal 
Code “ Nothing isan offence which is done 
by person who, at the time of doing it, by 
reason of unsoundness of mind, is in- 
capable of knowing the nature of the act, 
or that he is doing what is either wrong 
or contrary to law.” 

Now, the defence called fifty-five witnesses 
as to the accused's'state of mind. As point- 


- ed out by the learned Sessions.Judgedn his 


admirably written and succinct review of 
their evidence these witnesses were called in 
no regular order and for the most called in 
on single instances, 7, e., they donot corro- 
They are grouped in 
several categories by the Sessions Judge. 

- (1) Witnesses who say that Abdul. 
Rashid behaved strangely in the mosque; 


. that once he turned round as if he were 


the Imam; {that he prayed too little or 
digo much ; that he used two -water-pots in- 
steat of,one ; that he kicked water-pots if 
empty and so forth, oe 
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(2) The testimony of printers and copyists. 
Abdul Rashid earned hisliving asa katib 
or khush nawis, i.e, he used to write ver- 
nacular in a hand suitable for reproduction 
from a lithegraphic stone. Some witnesses 


say that he would improve in his eopies.on.. : 


the original, twice improving his religious 
works and once a work on anatomy by a 
Doctor. He would break off work, would 
lose his temper if any mistake were pointed 
out, once threw inkabout, once broke flower- 
pots. But the witnesses had to admit that 


“Abdul Rashid earned his living as a katib 


and supported his wife and child, and one of 
them (D. W. No. 42) describes his. work a8 
“averagely good." . : . 

: (3) There was only one incident to which 
there was more than one witness. There 
are three witnesses who say that the 
appellant entered the house of a complete 
stranger and when turned out and beaten 
the by-standers said that he wag mad. 

(4) There were two witnesses to a similar 
ineident that the appellant went into the 
Tibbia College and assaulted the Vice- 
Principal Qari Muhammad Ibrahim. One 
of these wijnesses gives purely hearsay: 
evidence and Qari Muhammad Ibrahim, 
though alive and his address known, has 
not come into the  witness-box. This 
particular incident must, therefore, be re- 
garded as unproved. 

(5) There are also a number of insolated . 
episodes that the appellant tore up his work, 
argued with a druggist, stood up after 
mieturition without pulling up his pyjama, 
dreamed that he was the mahdi danced 
naked in a printing press and said that he 
was the King of Delhi. Used abusive lan- 
guage, took a thela of parcels to à Railway 


“Station and left them there uifbooked. 


(6) The next group is that of four private 
medieal practitioners , D, Ws. Nos. 8, 25,39 
and 51. Dr. Amir Hussain (D. W. No. 8) says 
that he treated Abdul Rashid in October last. 
Abdul Rashid said that he had taken a lota 
of tea and .charas and” was having strange 
dreams: He dreamt that he was riding on 
an elephant,and the people were salaming 


-him. This led the witness totreat him for 


melancholia. Khan Sahib Siraj-ud-Din, 
(D. W. No*25) diagnosed a certain dryness 
“(khushki) in the brain” ofthe appellant, 
and discovered a combination of heat and 
cold,” Zaki Ahmad (D. W.No. 39) treated the 
aceused for palpitation of the’ heart and 
headache and added that the appellant 


. was half-witted. He admittéd, however, 


^ 
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ihat he had given the appellant "copy 
work" to do and that “a man who does 
copy work needs a.clear mind." Anwar-ul- 
Haq (D. W. No. 5!) belongs to Bulandshahr; 
the native distriet of the appellant, and 
` treated the accused one ‘day when his 
clothes were in a torn condition. . The 
accused's grandfather said that the accus- 
ed frequently went: into that state ‘and 
: asked the witness to cure him; the appellant 
recovered in two or three days. He was of 
opinion. that the accused had signs of crazi- 
.ness and might be diffieult to restrain, if 
not treated regularly. This particular 
episode took place when the appellant, who 
is now 5) years of age, appeared to be a 
boy of 16 or 17." Obviously this kind of 
evidence is worthless, 

(7) Only two of the appellant's relations 
were called, his son-in-law Nawab Ali (D.W. 
- No. 49) and his brother-in-law Bakhshish 

. Hag (D. W, No. 53). Nawab Ali states that 
in the firsí week of December the appellant 
came ‘to see him ,and told him about a 
dream that his daughter was clothed ~ in 
red garments and a man resembling Nawab 
Ali wassaying that he had divorced his 
wife and that his daughter's clothes changed 
colour in the dream. . This witness attempt- 
edi to prove a letter and a fatwa from the 
„accused. But as he did not say that he 

knew Abdul Rashid’s handwriting and. 
. admitted that he never received anyother 
letter from him, these two documents, the 
genuineness of which was disbelieved. by 


' . the learned Sessions Judge, cannot: be 


. regarded as proved. Bakhshish Haq is. the 
brother .of the appellant's first wife‘ who 
died 9 or 10 years ago after being divorced 
by the afpellant. He says that the appel- 
lant once severely beat his wife without. 
cause, that once 15 years ago he did not 
apeak to anyone for a day, that on another 
. occasion he. talked volubly, beat his ‘wife 
and when stopped began to weep. 
This evidence is open to criticism of 
many kinds., The appellant’s father and 
. brother are both alive: but they have not 
gone into. the witness-box. There is. no 
. reliable evidence as' to insanity in the 
family. One of the witnesses (D. W. No. 18) 
. naively admitted that the case had caused a 
great sensation and that many people had 
been going 
should begiven, __ | 
The appellant was kept under observation 
in the Lahore Mental Hospital from. the 
' 9th of January tothel4th February last, and 
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the Superintendent Captain Lodge Patch, I. , 
M.S. (D. W. No. 52) has given a definite opin- 
ion that he regarded the accused as then 
sane. The appejlant's Counsel, cannot refute 
this evidence and therefore, suggests that 
the appellant was liabl to temporary fits of 
insanitys possibly caused by taking charas; 
but, though the appellant told Captain 
Lodge Patch and other witnesses.that he 
had been taking charas, there is;no direct 
evidence as to who sold charas, to.the appel- 
lant or saw him smoking charas. ` 

À very important pointis that the Police 
Officers who saw Abdul Rashid on the after- 
noon of the crime not only say that the 
appellant appeared to them to be sane but 
also that during the investigation none of 
the appellant's relatives or the inhabitants: 
of his mohallah ever suggested that he 
was iInsane—see the evidence ` of the 
Senior Superintendent, Deputy Superin- 
tendent and Inspector (P. Ws. Nos..19, 20 
and 21) Thus there are good grounds for 
regarding the whole of thie defence evidence 
with suspicion; but if every word ofit were 


- true what wouli it prove? That the appel- 


lant was conceited, odd and irascible; that 
"his brain was not quite allright" in the 
words of D. W. No. 1; not that he was incap- 
&ble of knowing that murder was wrong. 


Appellant's Counsel referred to no pub- 
lished judgment in support of his argument 
or to any work of repute, except toa single 
passage of Pope's Law of Lynacy, Second 
Edition, page 385, that "that. person only 
will be criminally responsible who, at the 
moment ofcommitting a criminal act, is 
capable of remembering that fhe act is 
wrong, contrary to duty, and such as in any 
‘well-ordered society would subject the. 
offender to punishment’. With this 
doctrine I entirely agree. The book im- 
mediately goes on to refer to the opinion of 
Judges in Macnaghten’s case (1). Section 
84 cf the Indian Penal Code, to which 
Counsel made no reference throughout his 
arguments, is founded upon the Macna- 
ghten rules and is in agreement with them. 
lam of opinion that the appellant has 
wholly failed to discharge the onus of 
proving that when he committed themurder 
he was of unsound mind, much less that he - 
was incapable of knowing the nature df the 
act or that he’was doing, what was wrong, 


- (1) (1843) 8 Scott (x. R) 595 at pp. 600 tp 608; fff 
Cl. & F. 200; 1 Car, & K, 130; 4 St. Tr, (8/8) 847; & 
_ E.R, 718; 69 R, R, 85, É 


£9 > $ 
I would reject the appeal and confirm the 
sentence of death. 
Broadway, J.—I agree. 
N. H. Appeal rejected. 


OUDH CHIEF COURT. 
CriminaL APPEAL No, 228 of 1927. 
June 1, 1927. 

Present; —Mr. Justice Pullan. 
` JWALA-—ACGUSED—A PPELLANT 
Versus 
EMPEROR-—RESPONDENT. 

Penal Code (Act XLV of 1860), s. 412—Articles 
stolen at dacoity—Ordinary articles—Possession after 


two months—-Presumption of guilty knowledge— 
Sentence. 

‘There can be no hard and fast rule as to time 
when an accused person should not be called upon 
to explain the possession of ordinary articles found 
with him gfter the commission ofa dacoity at which 
they were stolen. Two and half months after a 
dacoity is, however, not along time, and where two 
such articles asa lota anda shirt are recovered kept 
together, there is a presumption that the accused had 
guilty knowledge. [p. 62, col. 2.] 

Emperor v. Sughar Singh (1), distinguished. 

In the matter of awarding sentence a receiver of 
articles of petty value stolen at a daccity should not 
be treated in practically the same manner as though 
he were one.gf the actual dacoits. [p. 63, col. 1.] 


Appeal against an order ot the First Addi- 
tional Sessions Judge, Barabanki, dated 
the 14th April, 1927. 

Mr. H. C.*Dutt, for the Appellant. 

Mr. H. K. Ghose, for the Respondent. 

JUDGMENT.—The appellant was sent 
up for rial pn a charge of dazoity and in 
the alternative on a charge of being in 
possession of property stolen ata dacoity. 41e 
was acquitted of the charge of dacoity but 
convicted under s. 412, Indian Penal Code, 
and sentenced to four years’ rigorous impri- 
Sonment. The two articles which were found 
in his possession were a lota engraved with 
the name of Lalta who was the victim of 
the dacoity,and a torn shirt. Both these 
articles were named by Lalta immediately 
after the dacoity and the accused himself 
handed them over to the Police at his house. 
It isnot now argued before me that these 
two articles were not part of the property 
taken at the time of the dacoity, although in 
the lower Court a defence «was raised that 
the'articles actually belonged to Prag the 
éather of appellant. 

The main argument which has been 
addressed to me is that' because these 
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articles were recovered 21 months after the 
dacoity it may not be presumed that the 
appellant had guilty knowledge. Reliance 
is placed on certain decisions of the Allaha- 
bad High Court which are summarised in 
the case of Emperor v. Sughar Singh (1). 
In that case it was held that an accused 


: person should not be called upon to explain 


the possession of ordinary articles which 
were found with him six months after the 
commission of the dacoity at which they 
were stolen, and in the two other cases 
referred to in the judgment a similar view 
was taken. In the first case a pocket 
handkerchief was found a month after the 
date ofthe theft and in the gecondian 
ordinary drinking cup was found a year 
after the theft. In each case the accused 
was given the benefit of the doubt. The 
present case, however, différs from these. 
Ín the first place there is the evidence that 
the accused acted in à guilty manner, for a 
stranger passing through the village saw. him 
hastily enter his house carrying a bundle 
and it was on account of the information 
given by this man that the appellant's. 
house was searched on the following day 
and the articles recovered. There is a]so 


' the faet that not one article but two were 


found in his possession and it is more 
diffieult to plead a bona fide possession of 
two articles stolen at the same dacoity than 
itis when only onearticle has been found. 
There is a presumption against a person 
who purchases or obtains two such different 
articles as a shirt and a lota and keeps them 
together, which has not been met by the 
appellant in the present case. 

'Phere can beno hard and fast rule as to 
time in such cases buttwo and a alf months 
aftera dacoity is not a léng time. The 
investigation was proceeding and persons 
who receive stolen property while the inves- 
tigation of a serious crime is still being 
conducted do so at their own risk. 

The second point raised is that of joint 
responsibility, but* none of the ruliags 
referred to touch a case in which the appel- 

lant hasactually handed over the property 

"himself. By sodoing he has assumed the | 
responsibility and he cannot now throw the 
blame dh to his father or some other member 
of the household. 

The only point in the case which appeals 
‘at all to me is the question ofsentence. No 


* doubt these articles were stolen at a dacoity 


29 A. 138; 3 A, L, J. 808; A. W, N., (1906) 314; 4 


1 
On Ld, 436 LAL Le 449, 
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and it is, therefore, perfectly legal to.frame 
a conviction under s.412, Indian Penal Code, 
far if the accused had reason to believe that 
the articles were'stolen he had equally good 
reason to believe that they had been stolen 
at a dacoity which indeed was the case. 
The sentence of four years’ rigorous im- 
prisonrhent is just one year less than that 
which the lower Court has inflicted upon a 
person whom it held to be oneof the actual 
dacoits, I do not consider that a receiver 
of two articles of petty value should be 
treated in practically the same manner as 
though he were one of the actual dacoits. 
No doubt a deterrent sentence is required, 
for if there were no receivers there would 
probably beno dacoities, but, in my opinion, 
a sentence of eighteen months’ rigorous 
imprisonment will meet the requirements 
of this case. 

- I, therefore, maintain the conviction but 
reduce the sentence to one of eighteen 
months’ rigorous imprisonment. 

@ E, : Sentence reduced. 


"s PATNA HIGH COURT. 
OsiMIrNAL Revision No. 269 or 1927. 
May 31, 1927. 
Present:—Mr. Justice Das. 
TENHU DHANUK—Agocszp— 
PETITIONER ` 
versus 
“EMPEROR — Oppostre Parry. 


Penal Code (Act XLV of 1860), s. 211—False com-. 


plaint—Order for prosecution based on Police report 
alone, legality of—Duty of Magistrate to give oppor- 
tunity to complainant to prove his case. 

A Magistrate does not exercise a proper discretion 


in ordering a,complainant to be ‘prosecuted: under 


s. 2ll ofthe Penal Code merely on the receipt of $ 
Police report that the complaint is false. The com- 
plainant should be given a reasonable time and full 
opportunity to prove his case before sanction is given 
for his prosecution. ; 


Criminal revision from an order of the 
Sessions Judge, Pyrnea, dated the 21st 
March, 1927. 

Mr. C. P. Sinha,*for the Petitioner. 

JUDGMENT.—The proceedings aganist 
the petitioner must be quashed. In granting 
the sanction for the prosecutjon of the 
petitioner, the Court has proceeded merely on 
the Police report. It has not given any oppor- 
tunity tothe petitioner to prove his case. 
There are abundant authorities for the vjew 


that the .Magistrate does not exercise a 


proper diseretion in ordering à complain- 
aot to be prosecuted unders, 211, Indian 
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Penal Code, merely on the receipt of a* 
Police report that the complaint is false; 
and the authorities lay down that the 
complainant should be given a reasonable 
time and full opporjunity to prove his 
ease before sanction is given for his pro- 
secutiod.  . 

The proceedings against the petitioner 
must be quashed. If the Magistrate thinks 
it necessary, he wil give an opportunity 
tothe complainant to prove his case and 
then proceed in accordance with law. 

B. K.P. 


Proceedings quashed. 





- CALCUTTA HIGH COURT. 


OximinaL Revision No, 848 or 1926, 
December 21, 1526, 5 
Present :—Mr. Justice Suhrawardy 
and Mr. Justice Cammiade. 
KISHEN DAYAL OHAUKTDAR— 
PETITIONER 
| versus '' E 
DARJEELING MUNICIPALITY — 
OPPOSITE PARTY, : 
Practice—Rule, issue of, by High Court—Hearing 


. before another Bench—Dismissal of application on 


ground of limitation—Application against order of 
Criminal Court—Limitation—-Legal. gaviser, oversight 


0f. M 

Tone fact that one Bench of a High Court has issued 
a rule ex parte to the opposite party to show cause 
why an application should not be granted, does not 
preclude another Bench hearing the rule from dis- 
missing the application on the ground of limitation. 
[p. 64, col, 2]. 

Abdul Matlab v. Nanda Lal Khatel (3), distingu- 
ished. d . . 

An application to the High Court against an order 


ofa Criminal Court must be made within 60 days 


of the order.’ It is a matter of practice no doubt; 
but the practice is uniform, and only in, special cir- 
cumstances can it be departed from. |p. 64, col. 1.] 

The fact that the application could not be made in 
time owing to oversight on the part of the petitioner's 
legal adviser is no ground from departing from the 
practice. [p. 64, col. 2 


Oriminal. revision against an order of 
the Sessions Judge, Darjeeling, dated the 
31st March, 1926, affirming that of the 
Deputy Magistrate, Darjeeling, dated the 
21st December, 1925. 

Mr. N, Barwell (with him Babu Hem 
Chandrd Dhar), for the Petitioner. 

Mr. G. Sircar, for the Opposite Party. 

|» *JUDGMENT. . * 

Suhrawardy, J.—The order com, 
plained against in this case was pest D 
the Deputy, Magistrate of Darjeeling on the 
21st December 1928. The order was passed 


^ 


^ 


ro. ae : 


«under s, 244 (s) of the: Darjeeling Muni- 


cipal Act (I of 1900, B. ©.) directing the 


demolition of an unauthorised structure in” 


the petitioner’s house. The Sessions Judge 
of. Darjeeling was moved against the order 


“of the Deputy Magistrate, and he rejected 


-ig too. late. 


ihe application on the 31st March, 1926. 


The present Rule was obtained from this: 


Court on the lith August, 1926 calling 
upon the Deputy Commissioner and the 


. opposite party ‘to show cause why the 


order complained of should not be set 
aside, On the face of it this application 
-But - it is argued by the 
learned Ooünsel appearing for the peti- 
tioner that inasmuch as one Division Bench 


-of this Court has issued the Rule, we dre 


not- entitled to question the propriety 
of the order on the ground that the appli- 
cation was made too late. We have con- 
sidered the matter carefully inasmuch as 


.the point. of law raised in "the case is 


one of some. importance,. and we have 


. come to the conclusion that-we should not 
: in the present case depart ironi the prac- 


tice of this Court. 
this Court against an. order of the. Court 


- below should be made within 60 days 


. a reference to this Court. 


` that ground. 


question of practice no doubt; 
' pratice is uniform, and only .in special 
- -circumstances ib can be departed from. 


“from the date.of the order is-now well- 


It is a 


established by the authorities., 
i but the 


See the cases of Khetra Mohan Giri v. 


“Darpa Narain Giri (1) and Raj Chandra 
- Bhuiya v. Emperor (2).- Our attention has 


been drawn to the case of Abdul Matlab v, 


. Nanda Lel Khatel (3) and en the authority 


.of that case it is argued that since the 


“High Court has chosen to issue a Rule 


it should be heard on the merits. There 
an application was made to this Court 
and a Rule granted against an order pass- 


ed: by a Magistrate of the First Class on -. 


appeal from a Subordinate Magistrate. It 
was pointed out. that the proper proce- 
dure was to move the Sessions Judge for 
This the peti- 
tioner had not, done, and it was argued 
that the Rule should be discharged upon 
The learned Judges held 


` that in the circumstances ofythe case 


the High Court having issued the Rule 
e (1) 35 Ind. Cas. 979; 43 ©. 1029; 20 O. W. N. 1170 
17 Or. T J.4 


19. ni : 
M.N 40 Ind,” Oas. 694; 25 0. L. J, 564; 18 Cr, L, J. 


D 


ES 


` ' 4 . ` 
XiSHgN DAYAL V. DARJEELING MUNIOIPALITY, 


That an application to, 


ONG) nama, Cas. 990; 50 0, 428;A. L R, 1923 Cal, 
$04, 25 Or, Lid, 628, - Te) 
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it should be heard on the merits. The 
considerations that prevailed rwith their 
Lordships -to ‘come to that conclusion are ., 
very, different from those. arising in: the 
present case, There the matter was to be 
finally decided “by the High Court whe- 
ther it was by way of a reference by 
the Sessions Judge or on an application 
by a party to the High Court. It was a 
mere matter of procedure, and the learned 


‘Judges rightly thought that it should 


not stand in the way of the peti- 
tioner obtaining relief in that case. 
In the present case an applieation was 
made and a Rule obtained ex parte. 
The ópposite party has been called upon 
to show. cause,and one of the causes 
shown is that the application is made out 
of time. We fail to see why we should 
not take the objection of the opposite 
party into consideration and decide the 
point in his presence. We are not, more- 
over, sure that. the attention of'the learn- 
ed Judges, who granted this Rule, was 
drawn to the various dates on which the 
orders of the Courts below were passed.. 
In the body of the petition it is stated 
that thé application should have been 
made within 60 days from the Magistrate's 
decision, but it was not made within that 


"time due to an oversight on the part of 
. the petitioner’s legal advisers, An affidavit- 
“was. filed sworn by a Barrister practising 


in Darjeeling in -which he said that he 
was all along under the impression that 


“60 days from the Sessions Judge's order 


was the period formoving the High Court, - 
‘It’ is possible that this affidavit caught 
the eye of the learned Judges and they 
thought that the present applicatfon must 
«have been made within 60 days from the 
order of the Sessions Judge. As a 
matter of fact the application was madè 
about 5 months after the:order of the . 
Sessions Judge and about 8 months after 
the order of the Magistrate. We also 
fail to find any speeial circumstance in 
this case which will entitle us to extend 
the time in, favour of the petitioner. As 
we have said, the petitioner simply says 
that the. applieation could not be made 
in time owing to the oversight on the part 
of the petitioner's’ legal advisers. That is 
hardly a ground for departing from the 


' settled: practice of this Court. * This Rule 


nyust, therefore, be discharged. 
Cammiade, J.—1 agreed. f 
N, H, i . Rule discharged, ` 
ù ubi x 


. [103 L O. 1927]: 
NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. ` 
SxucouD Orviu. APPEAL No, 163 or 1926, 
: January 27, 1927. 
Presents—Mr. Hallifax, A. J. C. 
SADASHEO RAO—PLAINTIPP—APPELLiNT 


i versus’ . c 
MANBOTH AND ANOTHER—DEFBNDANTS— 
. RESPONDENTS. 


Registration Act (XVI of 1008), s. 47—Sale-deed— 


' Execution when property under Collector's manage- 


ment—Registration after release of attachment—Sale, 
whether valid, f ~ ` 

A sals-desd for which registration is compulsory 
tikes effect from the date of registration and not 
from the date of execution inasmuch asifthe deed 
had not bsen registered there would have been no 
transfer at all. M 

A sale-deed of immoveable property worth more 
than 100 rupees was executed on 4th. December, 1912, 
when it was under. attachment and in the hands of 
Collector forsale. It was released from attachment 


' on lOth December, 1912, and the sale.deed was regis- 


tered on 13th Febrpary, 1913: 
Held, that the sale was valid. 


Appeal against a decree of the District 
Judge, Raipur, dated 9th December, 1925, 
in Civil Appeal No. 45 of 19.5. 

i Mr. R. R. Jayavant, R. B., for the Appel- 
ant. 

Bir B. K. Bose, and Mr, P. N. Rudra, 
for the Respondents. à 

JUDGMENT.—The learned District 
Judge has based his dismissal of the suit 
on a decision of one point of lawonly, which 
is discussed in a judgment of some length. 
The decision seems correct but the suit 
could have been disinissed on several other 
grounds which required much less argu- 
ment than that matter even really required, 
which is much less than it got. 

The matter is this. A sale deed of certain 
immoveable property was executed on the 
4th of December, 1912. The property was, 
then underattachment and in the hands of 
the Colleetor for sale. It was released from . 
that attachment on the lOth of December. 
'The sale-deed was registered on the 13th. of 
February, 1913. It is clear that the transfer 
was made on the date of registration because 
ifthe deed had net been registered there 
would have been no transfer ai all. That 
for certain purposes, or even for all purposes, 


it took effect as from the date of execution . 


has nothing to do with the date on which 
it was made. ) . 

But the suit could have been dismissed 
on two matters of facts, of which the decision 
was fairly obvious though none was given. 
One fact is that the Collector did give 
permission in writing for the sale to be 


5 


NARENDRA LAL DAS v. 


` 
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made. The évidence here is the same as 


. that in.the closely connected case brought 


' by the same plaintiff against Apjor Singh 
(Q. S. No. 135 of 1923), and the discussion of 
-it in the appellate judgment of this Court 
(S. A. No, 423 of 1924) nead not be repeated. 
The other fact is that the whole of the 
consideration of the two transfers, Rs. 9,000 


is proved to have been taken and used for , 


the satisfaction of debts antecedently due by 
the plaintiff's father who made the transfers. 
'The amount paid to Hirderam in satisfaction 
ofthe decree under which the village had 
been attached was Rs. 5,648-12-0 and a 
further sum as interest. A mortgage held 
by one Bisram was also satisfied by the 
payment of Rs. 3,373 4-0. That gives a total 
of Rs. 9,022, even without the sum paid as 
interest to Hirderam and the costs of the 
two conveyances, mE 

But even this matter of antecedent debt 
is as far outside the case as the unnecessary 
aspersions cast on his dead father by the 
plaintiff, because the property conveyed 
was not ancestral property in his father’s 
hands; it is shown in this Court's judgment 
ir Anjor Singh’s case (S, A. No. 423 of 1974) 
to have been inherited by him from his 
maternal grand-father, > 
` The appeal will be dismissed and the ap- 
pellant must pay the whole of the costs of 
both parties in all three Courts. The 
Pleader's fee in this Court fof each responda 
ent will be a hundred rupees. 

G, R, D. Appeal dismissed, 

+ 


CALCUTTA HIGH COURT. 
Privy CouxciL Appiivation No, 4 or 1927, 
March 7, 1927. 

Present:—Sir George Clause Rankin, Kr., 
Ohief Justice, and Justice Sir 
Charu Chandra Ghose, Kr. 
NARENDRA LAL DAS CHAUDHURY-— 

. ¢' - PLAINTIFF— ÀPPLIOANT 
. $ Versus . 
GOPENDRA LAL DAS CHAUDHURY 
AND OTHERS—DEFENDANTS— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), sel 
Appeal to Privy Council—Decree of trial Oourt varied 
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in favour of appellant on one poifht but confirmed 
œ other points—Appeal’ on points on which decree 


ccnfirmed—Substantial question of law, whether neces- . 


SETY. 


Where on an appeal the appellant succeeds with 
regard to one portion of his claim cqmpletely so that 
be has no further grievance left against the decree 
of the trial Cqurt in respect of that portion of his 
claim, but with-regard to the other portion his appeal 
is dismissed and the decree of the trial Cour? is con- 
firmed, he is not entitled as of right to leave for 
appeal to his Majesty in Council. He must, in such 
a case, show that there isa substantial question of 
Jaw involved in the proposed appeal to the Privy 
Council. [p. 68, col. 2.) a 

Application for leave to appeal to His 
Majesty in Council. | z 

Mr. Gunada Charan Sen (with him Babu 
Priya Nath Dutt) for the Appellant. 

Mr. Gopal Chandra Das (with him Babus 
Satyendra Kishore Ghose, Birendra Kumar 
De, Benoyendra Nath Palit, Nripendra Chan- 
dra Das and Nikunja Behari Roy), for the 
Respondents. 


- Li 


.dUDGMENT. 

Rankin, C. J.—This is an application 
for acertificate thatthe case is a fit one 
to be taken on appeal to His Majesty in 
Council The applicant is the plaintiff in 

“the suit. The suit was brought for parti- 
tion of a joint family property valued at 
10 lacs ofrupees and the suit itself has 
been going on ever since 1911. In the 
end, a preliminary decree was passed in 
1923, and an .appeal was brought to this 
High Court. That appeal was decided in 
May, 1926, and it appears that the first 
question which arose was this that the 
plaintiff complained that the preliminary 
decree gawe him a smaller.share in the 
property than he was entitled to get. On 
that point the High Court was of opinion 
that the appellant was in the right and 
held at his instance that the share which 
should goto him was what he had con- 
tended for. The plaintiff, defendant 
No. 2and defendant No. 3, were given 
4/l5ths share each. In that respect, the 
High Court reversed the finding of the 
trial Court. Other points were raised 

` upon the correct way in which the accounts 
should be taken ds.against one of the de- 
féndants who had acted as karta of the 
family and in certain other capacities, 
The eomplaint of the plaintiff was really 
that he had had an insufficient opportuni- 
ty of" examining *the accounts and on 

“Phe point the High Court on appeal 

| gitirmetl the judgment of the Oourt below 
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and I am of opinion that there is no süb- 
stantial point of law arising in connection 
with that point. Another question was 
raised with regard to a reserve fund with 
regard to which the High Ceurt took tle 
same view as the trial Court. Here again, 
I am of opinion that no substantial ques- 
iion of law arises with regard to that point. 
The proposed appellant to England. does 
not claim that he is entitled or has at any 
time claimed to be entitled to a greater 
share than 4/l5ths. This is not a case 
where the trial Court gave him one share, 
the High Court gave him another sbare 
and his real claim is to have something 
further given to him. He has no pre- 
tence of any grievance as regards, the. 
matter ofthe share but the question is 
whether sll the same he is: not entitled to 
say that the wording of s. 110 of the 
Civil Procedure Code dces not impose 
upon him the obligation of showing that 
there is a substantial question of law. 

The cases that have raised this Question 
in this Court from time tatime have been 
referred to. The first case is the case of 
Raja Sree Nath Roy Bahadur v, Secretary 
of State for India (1), where the Judge 
gave an award of compensation atacertain | 
figure and the High Court increased that 
amount, The applicant desired to go to 
the Privy Council so that the amount might 
be further increased and it was held that 
the two Courts were atone upon the only 
matter which was going to the Privy 
Council, namely, on the question whether 
beyond the amount awarded by the High 
Court the applicant had any claim. That 
case is the origin of the doctrine that the 
language which now finds place in s. 110 

eof the Code is to be construed with refe. 
rence to the subject-matter in*dispute in 
-appeal to the Privy Council. The basis 
of that case is that if the two Courts are 
at one upon the matter which is to be in 
debate before the Privy Oouncil then it 
is a case of a decree which affirms the 
decision of the Court imfnediately below. 

The next case is the case of Lagandeo 
Prasad Singh, v. Reid (2). There A wag 
the" person who had erected a dam across 
a river. B was the person who objected 
to this as *a riparian owner. The view 
taken by the High Court and the trial 
Court was that A had no right to erect 
the dam, but whereas the trial Court had 

(b 8 C. W. N.'294. 
. (2) 50 Ind. Cas. 760; 23 O. W. N. 582, 
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refused to grant B any damages the High 
Court granted him Rs. 5,000 for damages. 
The question was whether A wasentitled 
to appeal to the Judicial Committee as of 
right and the High Court held that he was, 
pointing out that the case was not on the 
same, footing as Raja Sree Nath Roy's case 
(1) because in that case the decision from 
which the applicant desired to appeal was 
with reference to the balance of his claim 
whereas in the case then under considera- 
tion the High Court had varied the deci- 
sion of the firat Court to the detriment 
of the applicant for leave. 

I do not think that the case of 
Chaitanya Charan Set v. Mohammad Yusaf 
(3) o» the case of Uma Chand Sett v. Kanai 
Lal Sett (4) need be referred to here but 
there are two cases of the Allahabad High 
Court which 1 desire to mention. One is 
the case of Bhagwan Singh v. Allahabad 
Bank Ltd. (5). In that case, it is true that 
the deares of the Court below was modi- 
fied by the High Court to the prejudice 
of the applicant for leave by nearly 
Rs. 8,000 and the application was opposed : 
on the ground that the High Court decree 
was really one of affirmauce.  Relianee 
was placed upon Raja Sree Nath Roy's 
case (1), it being contended that the two 
Courts were at one in respect of all other 
matters but had merely differed on the 
matter of amount. In that case the Allah- 
abad High Court referred to a judgment 
by the then Judicial Commissioner Mr. 
Chamier as he then was where he dis- 
sented from the decision in Raja Sree 
Nath Roy's case (1) and appears to 
have taken the view that for the purposes 
of s. J10 a decree is either modified or 
affirmed and thatif it is modified or vari- 
ed then it does not come within the cdn- 
cluding words of s. 110. The learned 
Judges of the Allahabad High Court on 
their own-account then went on to say: 
"Tt can by no stretch of imagination be 
said that & decree which modifies the 
decree of the lower Court, except perhaps 
in the matter of costs only.................... s 
is a decree of affirmance." - That view has 
certainly a great deal to be said for it but 
I find that in the following year in the 


o 66 Igd. Cas. 407; 34 O. L.J. 299; A. I. R. 1922 
Cal. 316 i 


4) 66 Ind. Cas. 621; 25 C. W. N.475 . 
6 64 Ind. Cas. 3; 43 A. 220; 2 U. P. L. R, (A) 303; 
19 A. L. J, 3. 
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case of Kamal Nath v. Bithal Das (6) one 
of the learned Judges who took pari im 
that decision, took part in a aecisiun 
which appears to me to be not consistent 
with somé ofthe language which had al- 
ready been used. That case was one 
where the'plaintiff claimed a large sum on 
the bÉsis of a mortgage. The main dis- 
pute wasas to the validity of the mort- 
gage. The Court of first instance de- 
creed the plaintiffs claim on the mort- 
gage in full. On appeal to the High 
Court that Court affirmed the decision of 
the trial Court about the faetum and vali- 
dity of the mortgage, It, however, 
duced the rate of interest awarded against 
the appellant thus modifying the decree 
of the Court of first instance to the extent 
of some Rs. 300. That, however, was a 
modification in his favour. It does not 
appear that the applicant there was de- 
sirous of going to the riyy Council in 
order to contend that the amount of in- 
terest ought to have been reduced toa 
greater extent than Rs. 300. He was de-, 
sirous of going to the Privy Council upon 
the question of the factum and validity of 
the mortgage and the learned ‘Judges took 
this view: " The modification of the de- 
eree was a modification in favour of the 
applicant, and as to this he certainly does 
not seek to appeal nor coyld he appeal. 
Therefore, his application for leave to ap- 
peal relates in factto the portion of the 
decree which was prejudicial to him but 
which was a decree affirnfing the decision 
of the Court below and not modifying it. 
We have to look to the substance and see 
what is the subject-matter ofethe appeal 
to His Majesty in Council. In the pre- 
sent case the subject-matter of appeal to 
His Majesty in Council is, as pointed out 
above, that portion of the decrée in respect 
of which the deeree of this Court was a 
decree in affirmance of the decree of the 
Court below and not in modification of 
that decree. Therefore, in our opinion this : 
is not a casein whichthe applicant is en- 
titled as of right to appeal to His Majesty 
in Council" The learned Judges go on 
to say that the case is distinguishable from 
the case of the previous year to which 1 
have afready referred Bhagwan Singh v. 
Allahabad Bank Lid. (5) and there caa be no 
doubt thatit was distinguishable but this 
decision does not consist with some of the 


(6) 64 Ind, Cas. 916; 44 A, 200; 20 A. L, J. 9; TR 
1922 All. 89 . 
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:opservàtións "made i in the piévious case. 

* Finally it is necessary to: refer to the ~ 
* decision of the Judicial Committee of the 
` Privy Council in the case: of Annapurna- 
. bat v. “Ruprao 47) In that'case the 
juuior widow and the person whom. she 
said she had adopted as ason to her-de- 
--caased husband applied for leave to Appeal 
„to the Privy, Council. The position was 
-that the person claiming to ‘have - been 
adopted by the senior widow brought a 
suit claiming the property. The ‘Court 
_decided in favour of the plaintiff. on the 
. question of adoption but the. junior widow 
claimed Rs. 3,000 per annum as widow's 
maintenance. 'The'first;. Court gave her 
Rs. 800 per anunum ; the Appellate Court 
` increased that figure to Rs. 1,200 per 
annum but in ‘all other respects affirmed 
: the decree of the, first-Court eo that on the 
. question . whether: ‘or not the maintenance 
‘should be Rs. 3,000, Rs. 1,700, Rs. 800 
‘or something else the two Courts were at 
'variance. I» . was propcsed to appeal to 
the Privy Council on the. question ‘of the 
‘amount of maintenance: That indeed. 
-was the only matter of substance in the 
“appeal: The High. Court, however, .treat- 


. ed thecase as one where the two Courts i in 


. India had been in agreement and refused 
‘leave to appeal. The Privy Council ap- 
-peara to hava: been clearly of opinion that 
‘that was notso and it does seem to me, 
: therefore, that the particular application 
‘made in Raja Sree Nath Roy's case (1) of the 
principle that-‘you have to have regard to 
“the subject-matter of dispute in appeal to 


""&he Privy Council must be aken as over- 


`- ruled. . 


Thé question is whether « on the strength . 


*of the only case before the Privy Council 
which we have for our guidance, the 
' views hitherto adopted in this and other 
“High Courts require to be further consi- 


: ment of their Lordships means that in 


' ' every cabe where the decree of the High 


' Court is not a mere decree dismissing the 
‘appeal or a mere decree affirming the 


order of the Couyt below in the case, the. 


necessity for showing a substantial ques- 
“tion of law is‘done away with. It appears 
to: me ‘that the case of AnnapuPnabai v. 
Ruprao (T) - is not in itself a sufficient 


~ qdoning the principle. which it has with 


(7) 86 ind. Cas. 504; 510, 969; A. I R; 1935 P: 0., 
got Asie P- O). | 


- 


. dered. The question is whether the judg- A 


one 


` guthorjty to justify this Court in aban-- 


4 


fhe ute " EXT p" KADIR v, NUR b. e [163 i. 6. 1997] . | 


other High ‘Courts -acted upon ; that is to 
say, Í do not think that it shows that it is 
an erroneous view that we have to look to 
the substance and see what is the subjeet- | 
matter of the appeal to Hts Majesty in 
Council. I have, I confess, some doubt : 


as to whether inthe end even that prin- `` 


ciple would be found to be in accordance 
with the construction to be. put -upon 
8. 110 but this Court and other High Courts 
have for many years’ acted upon that 
principle; and I.am not prepared to accept 
the case of Annapurnabai v. Ruprao (7) 
as going further than this that wbere there 
is a dispute asto the amount of the dec- 


‘ree or as to the amount of damages the rea- 


4 


soning of Raja Sree Nath Roy's case (1),is not 
à correct application of that principle. We 
may take it, 1 think, that where the amount 
is a question in dispute, the fact that the 
Courts differ and that the higher Court 
differs in favour of the applicant does not 
mean that the decisicn is one of affirm- 
ance, but Iam not in acase of this kind 
prepared to say that because on a totally 
different point, namely, a point about the 
Share, the applicant has succeeded and 
succeeded altogether so that he has no 
further grievancein that matter, he can 
without showing asubstantial question of 
law havea right to litigate upon other 
points upon which both the Courts have 
been in agreement. 

I think, therefore, that this application 
for a certificate should be refused. 

The application is dismissed, with costs’ 
hearing-fee six gold mohurs to be divided 
equally between three sets of opposite 
` parties who have appeared. 

C, C. Ghose, J.—I agree.. 
Z. K. l ^o Appeal dismissed. 


Bainne 


LAHORE HIGH COURT. 
Cmn Revision Parirfon No. 669 or 1926. 
April 14, 1927. 
e ' Present: —Mr. Justice Zafar Ali. 


ABDUL KADIR—Daranpani—Partrionse 


NUR DIN ae rene AND IMAM DIN— 

|: DEFENDANT—HRESPONDENTS. 

Punjab Courts Act (VI of 1918), s. 44—Revision— 
Limitation, point of, whether can hé raised for 
. finit time. R 

It is not competent toa party to raise for the first 


" time in revision the plea that a suit was not governed 
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by the particular Article of the Limitation Act applied , 


by the Courts below but by another Article. . 
Petition for revision of a decree of the 
Senior Subordinate Judge, Jhelum, dated: 
the 21st May, 1926, varying that of the Sub- 
ordinate Judge, Fourth Class, Jhelym, dated 
the 6th February; 1926. 6 C 
Dr..Nanak Chand, for the Petitioner. 
Messrs. Muhammad Monirand Muhammad 
Amin, for the Respondents. 
JUDGMENT.—This was a suit to 
recover Rs. 105. There were three defend- 
ants, butthe plaintiff prayed fora decree 
against defendant No.1 orallthe defend- 
ants or any one of them. The trial Court 
grauted him a decree against defendant No. 
1. Onappeal bythe latterthe lower Appellate 
Court confirmed the decree against him, 
and along with him granted a decree against 
defendant No. 3 also. Defendant No. 1 
and defendant No. 3 are both digs 
and each has filed an applicatio? for revi 
sion. | 
As regards defendant No. 3 il 
that E lower Appellate Qoi 
jurisdietion to pass a decree : i 
The illustration to O.. XLI, A c er a 
Civil Procedure Code, refuseB,i:. conten- 
*tion. The second contention tl 9 CO 
. dat no decree 
could be passed on the basis: f the £uqoa 
relied upon by the Courts blow ds pit 
untenable. I, therefore, dismis: this appliea- 
tion with costs. ; pp 
As regards x second Ls 
not be allowed to raise for : 
' in this Court the objeetion ni o Jasa 
limitation applicable Qo thf oase was con- 
tained in Art. 7, and mot i^ ant 102 of the 
. First Schedule of thea ation Act which 
was applied by the C 


Sat gri . urts below. This 
application eis also disfhissed with costs. 
g. L. 


“pplications dismissed. 









is argued 


" 


ioner, he can- 
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CALCUTTA HIGH COURT. 
Orvin Reviston No. 353 or 1926. . 
December 21, 1926. 3 
Present :—Mr. Justice Mukerji and 
Mr. Justice Graham.” ^. 
SARAT KRISHNA BOSE— PETITIONER 
"ersus 
BISWESWAR MITRA AN» oTHE&S— : 
OrrosiTE-PARTY.* " 
e Code (Act V of 1908), s. 151, 
0, IX, rr. 4, 9--Suit dismissed for default —Applica- 
tion for vosteration aleo dismissed for Refonte Appli 


Civil Procedur 


T 


trt had nol. 


9. BISWESWAR MITRA. — 69 


cation for restoration of application, whether come 
petent—Inherent power of Court. ' i EA 
. Where an application for the restoration of a suit 
.' dismissed for default is in its turn itself dismissed 
for default no application under r. 9 of O. IX of the 
Civil Procedure Code is competent for the restora- 
tion of the dismissed apflication. Where, however, 
an appljcation to restore the suit would be still 
within limitation it is open to the plaintiff to make 
a fresh application for such purpose. Otherwise, it 
is open to him to apply tothe Court under s. 151 of 


: -the Oivil Procedure ‚Code to restore the dismissed 


application on proof of the fact that the default for 
ria ue application was dismissed was excusable. 

. 71, col. 1. : - 

Where hae is no provision inthe Civil Procedure 
Code expressly providing for a remedy and none, 
which prohibits a remedy being administered and 
.Such remedy is called for in order to do that real 
and substantial justice for the administration of 
which the Courts exist, the provisions of s. 151 of 
the Codé may and should be resorted to. [p. 71, cols. 


^ 


[Case-law referred to.] 
Rule against an order of the Subordinate 

: Judge, Faridpur, dated the 15th December, ` 

1325. ; 

‘Babus Asita Ranjan Ghose end Abinash 
Chandra Ghose, for the Petitiondr. . ` 
Mr. Kshetra Mohan Ghose and Babus 
Mohendra, Kumar Ghose and Biraj. Mahan 
Majumdar, for the Opposite Party. 

JUDGMENT. : 
Mukerji, J.—The petitioner had in- 
stituted a suit in the first Court of the 

ubordinate Judge of ‘Faridpur on the 9th . 

ugust, 1924, for setting asidea revenue sale 

in respect ofa certain taluk. The suit was. 

dismissed for default, as thg petitioner did 

hot, oras he says, was unable to, appear 

on the 5th.August, 1925. On the 4th Septem- 
ber 1925 he applied under O. IX. r. 9, Civil 

Prozedure Coda, for restoration 8f the suit. 

The Subordinate Judge ordered this appli- 

cation to be registered and ordered the peti- 

: tionertofiletalabana and processeson or before 
the 10th September, 1925. This order was 
not complied with. On the 10th September 
1925,.the case being putup, an application 
was made on the petitioner's behalf pray- 
ing for a reasonable time to enable the 
petitioner's Pleader to communicate with 
the petitioner who, it was said was away at 
a distant place. The Subordinate J udge 
granted time by the following order: "On 
the prayer of the applicant time allowed till 
12-9 next for filing talabana and processes. 
On the 12th September 1925 the applica- 
tion under O° IX, r. 9, Givil Proerdure Code 
was dismissed for. default as talabana o zT 
processes were not filed. On tbe 
October 1925 another application was 
filed by the petitioner under. O, LX, rm. 9, 


. T0 
for the setting aside of the aforesaid 
order of dismissal and for restoration of 
: ihe aforesaid application under .IX, r. 9, 
Civil Procedure Code. This application 
was dismissed by the Subordinate Judge 
on the 18th December, 1925, he having 
held that such an applieation did not lie. 
The material portion of his order runs as 
follows: “He (meaning the petitioner) 
' now applies for an order toset asidethe 
order dismissing his application under O. 
IX, r.4, for default. In my opinion O, IX 
does not apply in this case. The miscel- 
laneous proceedings to which s. 141 applies 
are matters such as applications for probate. 
certificate of guardianship, etc., which when 
contested, partake of the nature of suits 
and not miscellaneous cases of this descrip- 
tion, I, therefore, reject this application." It 
is the validity of this order whichis in con- 
troversy in this Rule. ` - 

The contention of the petitioner is that 
by virtue of'the provision contained in s. 
141, Civil Procedure Code, O. IX is 
applieable to all miscellaneous proceedings 
including a proceeding . under O. IX 
and when his application under O. IX, 
r. 9, for restoration of the suit was dismiss- 
ed for default under r. 4 of that Order, 
an applieation lay under O. IX r. 9, fo 

: setting aside that order of dismissal and fo 
restoration and re-hearing of the forme 
application under O. IX, r. 9. Theauthorit 
which directlye supports the: petitioner's 
contention is the decision of this Court 
inthe case of Bepin Behary Saha v. Abdul 
Barik (1). , The learned Judges who decided 
that case relied upon the reason of the Rulé 
in Diljan Mihha Bibi v. Hemanta Kumar Roy 


(2) in which an application for setting aside" 


a sale under O. XXI, r. 90, Civil Procedure 
Code, had been dismissed for defaultand 
it was held that O. IX. was applicable for 
setting aside that order of dismissal. 
They proceeded, to observe as follows :— 
"Im this easealso,in a similar way, the 
applieation for the restoration of case 
under O. IX, rr. 4 and 9 may be treated 
as an original application although no fresh 
parties are interested in ihe case. The pro- 
ceeding isinitiated by.an application whieh 
has to be numbered as' a separate miscel- 
laneous ease and decided upon evidence." 
. it was'further suggested that this applica- 
"-op under O. IX, r. 9 might also be treat- 
(1) 35 ra Cas. 613; 44 C. 950; 21 C. W, N. 30; 24 


O. L. J. 446. 3 
(2) .29-End,.Oas, 395; 19 Q, W, Ny-758, 
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ed as an application for review as O. XLVII, 
r.l which applies to all orders of the Court 
that may be reviewed under certain circum- 
stances, but with this matter we are not 
concerned for the. moment, 

An elaborate research into the history of 
8. 141 and an exhaustive analysis of the case- 
law bearing on it will be found in the 
recent judgment of Page, J., in the case 
of Basaratuila Mean v. Reazuddin Mean (3). 
Now amidst the hopelessly conflicting mass 
of judicial decisions which have clustered 
round s. 141 and s. 647 which stoodin its place 
before, the solid bed-rock on whichit issafe to 
take one's stand isthe decision oftheJudicial 
Committee in the case of Thakur Prisad v. 
Fakirullah (4). Their Lordships’ decision 
makes it perfectly plain that the section does 
not apply to applications for execution, but 

] ‘original matters in the nature of 
uits, sud 89 proceedings in probates, guar- 
dianships 2nd 80 forth". The expression 
“go forth ‘must in my opinion be read as 
meaning proceedings ejusdem, generis with 
the instances that precede it, and in- 
clude such Proceedings as in divorce, in 
insolyeney, 07 succession certificate and the 
like and the expression “original matters "e 
in my opinio” confirms that view as meaning 
matters which originate in-themselves and 
not those which spring up’ from a suit or 
from some other proceeding or arise in 

connection therewith, The criterion of. 
originality asiadicated in Bepin Behary Saha 
y. Abdul Bait” d) jin the passage quoted 
above is not w4tig meant. This passage 
has been const72¢d Wy the learned J udges of 
the Allahabad ^ Court as meaning that 
the second applic&tion might be tweated as 
an original application for xestoration of 
the suit itself [Pitambar Lal v. Dodi Singh 
(5)], but with all respé@t I am unable to 
agree that that is what the passage means. 
I think the true meaning mf the passage 
is that in theopinion of the learned Judges, 
a proceeding which ériginates in a new 
application which has to be numbered as a 
separate miscellaneous case and decided upon 
evidence satisfies the requirements laid 
down in the decision of the Judicial Com- 
mitte. In.this view Iam unable to concur, 
On the other hand, I entirely agree with 


















(3) 96 Ind. Cas. 705; 30 O. W. N. 570; 
us 53 O. 679. ee eee 
227. A. 44 17 A. 106; 5 M. L. J. 3:68 
526; 8 Ind. Dec. (N. s) 393 (P. C ). VEU 
(5) 78 Ind. Oas. 358; 46 A. 319; 22 A. L. J. 191; ACT, 


& 1824 All, 803; Ta R, 8 A, 226. Gir, 
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the learned Judges of the Allahabad: High 
Oourt'in the view expressed in the case of 
Pitambar Lal y. Dodi Singh (5) that" if the 


fresh application is treated as an.application 
to restore the suit itself and not to restore 


the first application, and is within time,” 


. there can be no bar. to its being dealt with 
as an application undér O. IX, Civil Pro- 
cedure Code. 

The foundation of the decision in: ‘Bepin 
Behary Saha v. Abdul Barik (1), therefore, is, 
in my opinion; wrong and after the shock 
it has received in numerous authoritative 
decisions of several Courts can no longer 
berelied upon. I have already réferred to 
the dase of Basaratullah Mean v. Reazud- 
din Mean (3) in which the authorities are 
collected. I may specially mentio; also the. 
decisions ofthe Patna High Con 
ee = Dun Singh v. Tilake 
aud Ram am Singh v. She 
Singh (7yand that of the Ain D emaria 
Oourt in Pitambar Lal v. Dod; 
E pie alfeady ied 
two of the aforesaid cases i l 
with an application whìch ar ded d jun 
dismissal of a suit as in the cs bef 

‘se now before 
* us. The Madras High Court ` “also appears 
to have taken the same vieV, as has been 
adopted in Patna and in Allah, 
lam accordingly of opini 
learned Subordinate Judge 
view he has taken and” pe t 
application in so faras it j 
_~ one under O. IX, r. 9, Civil D 
was not competent. At the 
, evar, I am of opinion that 
learned Judge did not eng 
the application on that g 
appears to have done, 
no, express provision for 
it is natural to supposje 


be some way Open MW the petitioner to get 
rid of the order Which was passed on’ the 
12th September, i if he can show. that 






on ‘that the 
s right in the 
e petitioner s 
rported to be 
rocedure Code, 
ame time, how- 


in disposing of 







case like this and 
that there should 


his default was nbg due to his laches. The 
application which| ha presented on the 28th 
October, 1925, eanhot by reason of the bar of 
limitation be entertained as a second:appli- 
cation for setting aside the ex parte decree. 
To meet cases/ such as this s151 of the 
Code was enacted, and where there is no 


provision in the Code’ expressly providing | 


for a remedy and none which prohibits a 
remedy being administéred and such reme- 
See Cas: 617; -(1919} Pat.. 705; 4 -P. ge 3. 
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ms 51 Jado- Cos, 102; 4. P, E, J, Pe 
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he duty of the ` 


ound alone as he, 
e Code has made . 


7E 


dy is called for in order to do that real and 
substantial justice for the administration of 


which it exists the provision of s. 151 may” | 
' This substanti- 


and should bé resorted to. 
ally is the view thathas been taken of the 
applicability of this Bection in & matterof 
this kind in the cases of Ganesh Prosad v. 
.Bhagelu Ram (8) and Bharat Chandra Nath 
v. Yasin Sarkar : ($) and I am disposed to 
adopt in the present case the course that 
was followed in thelast mentioned case. 
I would accordingly direct that the appli- 
cation of the petitioner, dated the 20th 
October, 1925, will be treated by the Oóurt 
below in the exercise ofits inherent power 
ex debito justite to review the order of dis- 
missal for default passed on the 12th 
September, 1925. The Rule, therefore, will 
be made, absolute in these terms, but in 


view of the facts ofthe case no order will < 


be made asto the costs in the Rule. 
OPADA, J.—I agree. 
Ze ‘Rule mdtle absolute. 
(8) 55 Ind. Cas. 350; 47 A. 878; L. R. 6 A. 412 Civ. 

-23 A. L. J. 817; A. I. R. 1925 Al. 773. 

(9) 41 Ind. Gas. 586; 21 C. W. N. 769. 





i NAGPUR JUDICIAL 'COMMIS- 
A SIONER’S COURT. 
iB ECOND Civiu ÁpPBAL No. 151 or 1926. 
March 3, 1927. - 
Present: —Mr. Findlay, J. O, 
YY ESHWANT RAO MULEY--PraINTIFF— 


e APPELLANT e. 
versus 
SADASHEO RA O--DarawpAx?— 
RESPONDENT. 


C. P. Tenancy Act (I of 1920), ss.%6,`110—C. P. 
Tenancy Act (XI of 1898), s. 41—Absolute occupancy 
holding—Mortgage without málguzar's consent when 
old Agt in force—Decree by mortgagee—Possession 
taken” after new Act—Malguear, “whether has Tight 
of re-eniry. 

A malguzar bas no right of re- -entry, if, in execu- 
tion of a decree ona mortgage of an absolute octup- 
ancy holding to which he has not. consented, posses- 


sion is-taken by the mortgage» only after the passing ^ 


of the new O.P. Tenancy Act of 1920, even though 
the mortgage.on which the suit was based was exeaut- 
ed when the old C. P. Tenancy Act of 1898 was in 
force. [p* 72, col. 2; p. 73, col. 1.] 

Kedarnath v. Netram (2), followed. 

^ Appeal against a decree of the District 
Judge, Nagpur, dated’.the 7th Décember 
1225, in Civil Appeal No. 142 of 1925. o 


Mr. M. R, Bobde, for the Appellant. 
` Mr. M. R. Indurkar, fer the Rospondens 


72 

'JUDGMENT.—The plaintiff-appellant 
Yeshwant Rad's suit against the defendant- 
respondent Sadasheo Rao for possession of 6 
absolute occupancy fields in Molkza Amdi 
(Nagpur) was decreed by the First Subor- 
dinate Judge, Second Class, Nagpur. Plaint- 
iff is malguzar and lambardar cf the 
subjects from the tenant Bala on 30th June 
1911; he obtained a foreclosure decree on 4th 
January, 1920, and got possession of the fields 
through the Court on 30th July, 1924. Plaint- 
1ff's ease further was that, as the amount con- 

cerned in the mortgage decree was Rs. 2,650 
` andasthe jamaof the fields was Rs. 65, 
the mortgage required his consent under 
8. 41 of the C. P. Tenancy Act, 1898, and 
as this consent had not been obtained the 
mortgage was inoperative as against him 
and he was, therefore, entitled to posses- 
sion. 

Defendant admitted the main facts stated 
above. Healso pleaded that one Godad 
had obtained a-money-decree against the 
original tenant, Bala, that in execution 
thereof, the fields were put up to auction and 
that one Vithoba -purchased them on 15th 


July, 1916,and duly obtained possession on 


4th May, 1917. Since then Vithoba had bee 
in possession .until defendant..sued bot 
Bala and Vithoba on the former's mort 
gage and obtained possession as stated i 
para. I above. Bala’s tenancy was, ther 


fore, extinguished in 1917 and in any event 


the present suit, was barred by limitation. 
Defendant further pleaded that under th 


O. P. Tenancy Act of 1920 plaintiff had ‘no 


locus standi for bringing the present suit 
An alternative position was Also taken up 
by defendant to the effect that he had 
approached plaintiff in April 1924 before 
taking possession of the fields under his 
‘decree whereupon plaintiff informed him 
that he had given his consent to the mortgage 
and had no objection to defendant enter- 
ing into possession. Plaintiffs re-joinder 
„was, to. the effect that he had recognised 
.Vithoba as a tenant and that the present 
suit was governed by the Tenancy Act of 
"1898 and not of 1920, his substantive rights 
` having accrued at a time when the old Act 
was in force. 

The Subordinate Judge on the issues 
which’ arose on these pleadings, came to the 
following findings:4- . 

(a) That the suit was not barred by time 
in Yespegt of Vithoba's tenancy since 1917; 

(b) that plaintiff's rights accrued under 


the old Tenancy Act and that the new Aci ^N 


YESHWANT BAO MULEY V. BADA8HEO RAO, 


[103 1. 6. 1927) 


eannot and does not take away these rights; 
and " 

(c) that plaintiff had not given his 
consent to the defendant's mortgage. 

On these findings plaintiff obtained 


decree as«lready stated in the first Court. 


' The defendant appealed to the Court 
of the District Judge, Nagpur, that Court . 
reversing thejudgment and decree of the 
first Court and dismissing the plaintiff's 
suit instead. The learned District Judge 
held that the decisions in Vinayak v. Mahed- 
ulla Khan (C. A. No. 3 of 1921, decided on 
27 April, 1921) and in Vithal v. Waman (1) 
were inapplicable to the facts of the present 
ease, that here possession was not ,taken 
until after the new Act came into force.and 
that, therefore, previously to the date of . 
the new ct coming into force, the plaint- 
iff as lg lord had not acquired a right to 

6 qqendant-respondent, The cause 
f action gie in the plaint is shown as aris- 
ing on 20th July 1924. Finding it unnece- 
ssary, theref{T@ to consides the defendant's 
plea of conset, the District Judge upheld 
the appeal o;*he defendant. 

Plaintiff B8, BOW come up on second 
appeal to thi? Court and the sole question , 
involved is whether the rights of the plaint- 
iff are govern? by the provisions of the old 
or new Tenaloy Law. In the meantime, 
while the pred®2* appeal was pending, I had 
occasion fully! t° Consider this question in 
Kedarnath v.iNetram (2) and, for reasons 
stated in thecoliDected judgment which need 
not be repeated Aere, I came to a conclusion 
adverse to the Plea now put forward on 
behalf of the pr(8ent appellant. Iam asked 
now to re-consid®? My decision in the last 
quoted judgment 4nd I proceed to*discuss 
the argument, witch has beef offered in 


this connection. Be 3 
The suggestion ombehalf of the appellant 
is that, as this mortgazawas executed under 
the old Tenancy Act, d. 6 of the Act of 
1920 has no application} as it only refers 
to transfers which Ls effected since 
the latter Act came into force. The appel- 
lang, it is alleged, is in an unfortunate 
position as his right to reentry into 
possession under the old Act had not fully 
accrued before the Act of 1920 came into 
force [ef. Jodhraj v. Daulat (3)] and, on the 


(1) 82 Ind. Cas. 495; 21 N. L. R. 139; ALT. R. 
Nag. 140. . Er 
(2) 101 Ind. Cas. 284; A. T. R. 1927 Nag. 127. 

(3) 58 Ind, Cas.112; 18 N. L. R. 109; A. L R. 1992 
ag. 24 
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other hand, the.right of pre-emption’ under 
s. 6 of the new Act is not available n 
him. The remarks of Skinner, A. J.^O.; 

page 20* in Udebhan v. J agannath (4), bove 


been quoted -in support of the contention: 
that the rights of the moftgagee must be, 


considered as having had effect as from the 
date of the mortgage-suit which was ad- 
--mittedly fled. when the old Act was. in 
force but I de not see how this‘ decision 
can help appellant. Ifthe Aet of 1898 had 
continued in force and no Act of 1920 had 
taken its place, obviously appellunt’s: cause 
of action would not have. accrued or matured 
in full until 30th July, 1524. Section 110 of the 
Act of 1920, therefore, cannot, in my opinion, 
save appellant but this aspect of the matter 
Ihave fully discussed in my previous 
decision quoted above. The case is doubt- 
less, from one point of view, an anomalous 
and possibly a hard one but my duty is to 
administer the Statute Law as it stands and 
this being so, I see no reason to change my 


previous view, vize that, in the circumstances’ 
‘of this case; the transfer of possession only. - 


gave: ‘appellant his complete cause‘of action 


and this did not arise until the new Act was. 


ein operation, which Act does riot’ allow. an 
"action for. ejectment like the present. {f 
the Legislature when it framed the. Act of 
1920 had intended giving Bpecific, ,pro- 


tection to-personsg, so to speak on the margin, ` 


with inchoate rights at the date of, its 
coming into operation,an ad hoc provision 
in this connection was necessary and none 
-such. exists. Section 110 being obviously 
incapable of covering the appellant's. case, 
I, therefore, can: see no reason to change 
. the view of the law taken by me in Second 
 Appeal*No. 6 of 1926 and am of opinion that 
‘the judgment, and decree of the Distriot 
Judge must be sustained. The appeal 
accordingly fails and is dismissed: appel- 
Jant,must bear. the respondent's costs. 


. Costs: in. the lower, Courts as Prady, 
ordered. i 
G. R. D. . 
A. N. A. Appeal dismissed. 
(4) 5 Ind. Cas. 699; én. L.R.1 
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LAHORE HIGH COURT. 
.BnooND CivinL APPEAL No. 2700F 1923; 
April 22, 1927. ^: 
Prenat Sir Shadi Lal, Kr, Chief Justice; 
- and Mr. Justice Jai Lal 
DHANI RAM AND ANDTHER—PLAINTIBES—: 
« ^ . APPELLANTS ` 
i | versus 
ania GOMAN AND ANOTHER— 


: — DEFENDANTS—RESPONDENTS. 
rr Procedure Code (Act V of 1908), O. XLI, m. 1, 
O. XLII, r. 1—Second appeal—Trial Court writing 


two judgments, preliminary and final—Preliminary . 


judgment, whether should also be filed. - 

Where there are two judgments by the trial Court 
one disposing of certain legal objections raised by 
the defendants and the other finally disposing of the 
suit, in second appeal the appellant need not file the 


- preliminary. judgment ofthe trial Court where. no 


objection is taken to any of’ the points decided by the 
trial Court in that judgment. [p. 74, col. 1. 


Second appeal from a decree of the. Dis- 
trict Judge, Amritsar, dated the 
November, 1922, varying that of the Sub- 
ordinate -Judge, 
dated the 2nd February, 1921. 

Lala Mul Chand, R. S. i. Mr.. 


Mr. Kahan Chand, for the Respondents. 


Second Class, Amritsar, I 


+ 


27th 


Bevan. 
' Petman, for the Appellants. - 


JUDGMENT. —This appeal arises out ' 


of a suit instituted by the plaintiffs, Dhani 
Ram and Ram Lal, against Musammat 


Jiwan and Abdulla for possession of a shop: 


and Rs. 180 on.accóunt of corfipensation for 
illegal occupation of the same, -The allega- 
tion of the plaintiffs was that they were 


‘the owners of the shop in euit, that they 


along with Musammat Goman the widow 
of Ram Kishen, their deceased brother had 
rented the shop to Nizam Din ,and Najaf 
Ali on the 21st December, 1912 and that 


. the defendants had taken illegal possession 


of the samé in collusion with Musammat 
Goman. The suit, therefore, was for the 
ejectment of the trespassers and for com- 
pensation -for illegal occupation, The 
deferdants claimed that they were in'posses- 
sion: of the shop as tenants of Musammat 
Goman who was thereupon added as a 
defendant. She raised various ‘pleas, but 
we are now concerned with two of them: 


" (1) that the suit was barred under O. XI, ` 
r. 2 (2) that- there had been à partition . 


between, the plaintiffs and her deceased 
husband Ram Kishen and that the, shop 
‘in dispute came to the share of Ram Kishen 


. and conse fuently she? was the sole owzfer 


thereof. 
The District Judge agreeing with 
Subordinate. Judge has held that the suit 


MEE 


era 
the 
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' is not. barred under O. XI, r. 2 and also. 


` ‘Court by the preliminary judgment. 


that it had not been established that there 
was any separation between Ram Kishen 
and his two brothers, the plaintiffs, where- 
by the former became the sole owner of 
the shop in suit. He also held that Musam- 
mat Goman had failed to establish that 
she had held exclusive possession of the 
shop as heir and representative of Ram 
Kishen, but the learned Judge varied the 
decree ofthe Subordinate Judge, who had 
decreed the suit in full, by passing a 
decree in favour of the plaintiffs for posses- 
sion of 2/3rd of the’shop and for the recovery 
of 2/3rd of Rs. 126 which had been assess- 
ed as damages suffered by the plaintiffs 
owing tothe wrongful possession of the 
shop in suit by the original defendants. 
It appears that for some reasons or other 
Musammat Goman was mentioned by Nizam 


“Din and Najaf Ali as one of the landlords 


along with Dhani Ram and Ram Lal inthe 
rent deed ef the 21st of December, 1912. 
The learned District Judge is of opinion 
that by allowing herto be joined as a co- 
landlord the plaintiffs admitted her to be 
a partner with themselves in the shop. It 
is on this ground that he held that Musam- 
mat Goman's right to be a partner had 
been established to the extentofl/3rd in 


the shop inesuit and accordingly he dis- . 


missed the suit to the extent of J/3rd share 
therein. The plaintiffs appeal against the 
decree of the District Judge dismissing 
their suit to the extent of l/3rd share in 
the ‘shop and in the damages. ` 

A preliminary objection is taken by the 
responderfts that the appealhas not been 
properly filed because acopy of the judg- 
ment of the trial Court disposing of 
certain legal objections raised by: the de- 
fendants “has not been filed with the 
memorandum of appeal. A copy of the 
final judgment of the trial Court hag been 
filed and in the grounds of appeal before 
us, no objection is taken by the plaintiffs 
to any ofthe points decided by the ue 

e 


“do not consider that under these circum- 


. stances it was necessary for the appellants 


to file acopy of the judgment the correct- 


ness of which they donot attack in this 


Court. 


P TNote.—The rest of ie judgmenf*is not necessary 
for purposes of this report.—Ed.] : 


aan L, Decree set aside. 
- 4 


| 
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MADRAS HIGH COURT. 

SEcoup CIVIL APPRAL No. 705 oF 1924. 

d January 6, 1927. 

Present:—Mr. Justice Curgenven. 
YARLAGADA PAKEERAYYA AND OTRERS 
—Derfixpants Nos. 1 To 3—AÀPPELLANTS 

versus ° 
PULIGADDA SURYANARAYANA 
AND ANOTHER—P LAINTIPF—DEFENDANT No. 4 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. II, v. 2— 
Suit for damages for non-payment of rent for one 
fasli after rent for next fasli had fallen due-- 
Plaintiff having no knowledge of non-payment—Suit 
for rent for next fasli—Bar' of O. II, r. 2—Contract 
—Time, for performance not fixed—Performance 
VN reasonable time—Coniract Act (IX bf 1873), 
$. 46. f 

Under an agreement between a lessee and his sub- 
lessee, the latter was to pay rent to the lessor within 
& specified time, obtain a receipt from him and 
deliver it to the lessee. Ina suit by the lessee 
against the sub-lessee for damages for non-payment 
of rent for a certain fasli, the latter pleaded that by 
the date. on which a previous suit for rent for a 
previous fasli had been filed the claim for the fasli 
now sued on had accrued anti that the suit was, 
therefore, barred under O. II, r.2, Civil Procedure 
Code The Court found that the plaintiff had no 
knowledge at the time he filed the first'suit that the 
payments due in respect of the second suit had not 
been made : i4 

Held, (1) that the delivery of the receipts was to 
be made in a reasonable time; [p. 75, col 1.] 

(2) that the pause of action for suing for damages 
for not delivering the receipts would not arise until 
ihat reasonable time had expired ; [ibid] 

(3) that the provisions of O. II, r.2, Civil Pro- 
cedure Code, were not applicable inasmuch as the 
payment of rent had to be made to a stranger to the 
contract in circumstances such that the payment 
could not have come to the knowledge of the plaint- 
iff before he filed his suit. [p. 75, col. 2] 

Second appeal against a decree of the 
Court of the Subordinate Judge, Guptur, in 
A. 8. No. 116 of 1923 (A. S. No. 181 of 1923, 
District Court, Guntur, preferred against 
that of the Court of the District Mun- 
sif, Repalli at Tenali, in O: 8. No. 322 of 
1921. 

Mr. P. Satyanarayana Rao, for the Ap- 
pellants, 

Mr. C. H. Raghava Fao, for the Respond- 
ents, . e 

Jy UDGMENT.—The arrangement bet- 
ween the plaintiff and his sub-lessee the 
defendant was that the latter should pay 
rent to the superior landlord, obtaina re- 
ceipt from him and deliver it tothe plaint- 
iff. Inthe suit now under second appeal, 
the plaintiff sued for damages in respect 
of the non-payment of rent in this manner 
for Faslis 1326, (1827 and 1328. He had 


brought a previous sui, pggiest the defend- 
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ant, the plaint being dated 27th April, 1918, 
for similar relief in respect of F'aslis. 1324 
and 1325. The point now raised is that 


inasmuch as by the date on which that-suit- 


was filed the rent for Faslis 1326 and 1327 
had already accrued he is debarred by -the 
‘terms of O. II, r. 2 from including: these 


claims in the present suit. Fora decision: 


upon this point we have toconsider the 
&greément,-Ex. A. A construction ‘is put 


forward which was not.offered before the 


lower Courts and which on consideration I 
cannot accept. Itis that the document not 
only makes the payment to the superior 
landlord due by the 30th’ Magha Bahulla 
ofeach year but also the delivery of the 
receipt. This is in the first place not a 
reasonable construction, because it would 
not be reasonable to require that the money 
shouldbe paid to one person and the receipt, 
delivered to another on one andthe same 
day. I think that the alternative’ view, 
which is that.of the learned Subordinate 
Judge, that theemoney was to be paid on 
. the specified date and. that no precise date 
was fixed for the delivery of the receipt, 
' is correct. That being so; the terms of 
s. 46 of the Contract Act: would govern the 
matter and theengagement to deliver the 
receipt would haveto be performed ‘within 
- a reasonable timè. The cause of action for 
suing for damages for non performance 
_would not arise until that reasonable time 
had expired. The explanation to the sec- 
tion expressly provides that the question 
"whatisareasonable time" is ‘in each par- 
‘ticular case a/question of fact. Thelearaed 
. Subordinate Judge-has decided that in the 
' .casẹ of, neither of the two years claimed 
had the reasonable time expired by. the time 
the suit now under consideration, was filed. 
.I am unable to interfere with that decision. 
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suit. will be instituted subsequently accord 
ing to necessity for the makta, etc., due 
for Faslis 1326, 1327 and 1328" and the 
words “according to necessity” seem to 
.embody a reservation in case the. pay- 
ments had, in fact, 'been made. On. the 
view taken of the nature of the suit by the 
lower Courts accordingly, I consider that 
the law has been properly applied. It is 
urged that the suit rather than being one 
for damages was a suit for rent due by the 
tenant to his landlord, notwithstanding 
that the arrangement was that the pay- 
ment should be made to.a third. party. In 
similar circumstances in Basanta Kumari 
Debya v. Ashutosh Chuckerbutti (1) it was 
held that the suit was of the hature of a 
claim to arrears of rent and it may abe that 
the same view would be justified here, so 
far as the claim to makia is concerned. 
Inasmuch as the prayer was also for the 
proportionate costs of the suit which the 
superior. landlord brought against the 


plaintiff, it was certainly a claim for dama- 


ges. But Ido not think that the question 
is really material ‘because Iam unable to 
see why the same test should not be appli- 
ed, whether it was a suit oftheone kind 
or the other. It would for instance be ab- 
surd tosay that the provisions of O. II, r. 2 
Should be enforced where & payment of rent 
had to be made to a third party in circum- 
stances such that the payment could not 


have come tothe knowlédge of the plaintiff - 


before he filed his suit. Tht second appeal 


accordingly fails and is dismissed ' with 
costs. | 


PNY 9 Appeal dismissed. 


«(D 27 0.67; 4 C: W. N. 3; 1d Ind. Dec; (s. s.) 45. 





I think, moreover, that the plaintiff was ' 


entitled to wait until the expiry of the time 
in each case; notwithstanding -that he may 
have indirectly learnt that the money had 
riot been paid on thé due date. It is unneces- 


sary, however, to insist upon’ this view be- . 


cause -the. lower Appellate Court has found 
asafact that hedid not know at the time 
when he filed the suit that these payments 


had not been made. In coming: to this 


decision the learned Subordinate Judge has 
‘not éxpregsly referred to Ex: I, the plaint 
in the previous suit, but I do not think 
that by its terms it convicts the ple€nt- 


iff of knowledge ofa failure to make the. 
. payments lt only says that “a separate 


PATNA'HIGH COURT, 
APPEAL FROM APPELLATE ORDER No. 313. 
: or 1926. i 
May 17, 1927. f 
Present:—Mr. Justice Ross and Mr, 
"^.^ ' Justice Kulwant Sahay., ; 
JHAKHRI GOPE-—APPELLANT - 


versus 
PHAQU 


MAHTO AND OTHERS—- 
RESPONDENTS. s 
Civil Procefiure Code (Act V of 1908), O. 


r. 16,0. XXXII, r, 6—Hindu Law—Jojnt Jamily : . 


consisting of minor mombers—Payment under decree 


, te -karta kawus of Court, whether neoessary-ed cine 


V 


os 


" 
4 


> 


EE 
*decree, execution of—Payment to one of joint. decree- 
holders, whether valid discharge. : 

. The karta of a Hindu joint family has free authority 
to act for the family and it is not necessary to obtain 
the leave of the ‘Court before a payment ‘of the amount 
due under a decree to the joint family is made to him 
merely. because a minor member ofthe family is 
concerned. [p. 76, col. 2.] . PME 

It is open to the karta to bring a suit in his own 
name or to-join the other members of the family 
but the fact thathe has joined the other members 
does not necessarily derogate from his powers as 

irta. [ibid.]  * EN aa ; 
ades Ex XXI, r.15 of the Code of Civil Pro- 
cedure any one of joint decree-holdérs can execute the 
whole decree, consequently in the case of a joint 
decree a judgment-debtor is entitled to look for a valid 
discharge to any one of the joint decree-holders who 
executes the decree: [ibid.] pare 

. Appeal from an order of the District 

Judge, Patna, dated the 25th September, 
“1996, reversing that of the Munsif, Barh, 


ted the 16th July, 1926. 
d. Rai G. S. Prasad, for the Appellant. . 
Mr. S: Dayal, for the Respondents. : 
JUDGMENT. ` - 
Ross, dt—A decree for rent was passed 


in favour of three persons jointly, Bhiku 


-Mahto and. his brother Phagu Mahto and 
Phagu's minor son Sidheswar Prasad under 
"the guardianship of his father. The-sum 
due under the decree was paid by the 


judgment-debtor to Bhiku who was admit-. 


b tedly the karta ofthe family. A satisfaction 


petition was $led by Bhiku and satisfaction 
"was entered in the register by the Munsif. 
Then Phagu and his son Sidheswar proceed- 
ed to execute the decree for their half share. 
The judgment-debtor pleaded satisfaction. 
The learned Munsit held that the decree 


chad been, satisfied; that Bhiku had full: 
‘authority “as karta of the * family to re- ^ 


ceive the money; and that, even it there 
had been subsequent separation, this would. 


“mot affect the judgment debtor who had no 


information .of it. The learned District 
Judge reversed the decision of the. Munsif. 
He held that it was not necessary for him 
to go into the question of the separation “of 


the decree-hólders subsequent to the date. 


of the decree, because, in .his'opinion, the 


' appeal succeeded on another ground, namely, 


. taken to 


— 


that the leave of the Court had not been 


XXXIL r. 6. Order XXXII, r. 6. re- 


quires the -1eave of the Court before a 


next’ friend or guardian for the suit 
feceiveg money oy ..behalf of a minor. 


ut here the payment was not-made to the .- 


."mMors, guardian Phagu Mahto, but to 
as Bhiku Mahto the karta of the family. 'Con- 


'- gequently.O, KKM, 2-6 has no'application; - 
DC ME See |n 


[ouo x9 


,*  JHAKHRI GOPE v. PRAGU MAHTO: 


the payment as required: by O, ' 
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It was contended, however, on behalf ofthe 
respondents that if a payment to- Phagu 
without leave would have been bad, still 
more would a payment to Bhiku without 
obtaining. the leave of the Court. No 
authority for this proposition was given; 
and there is no ground in prineiple why it 
should be so. The karta -of the family - 
has full authority to act for the family and 
Isee no reason why the leave.of the Court 
Should be obtained before a payment is 
made to him merely hecause a minor 
member of the family -is concerned, 
The object of O. XXXII, r. 6 is quite 
different. There the Court is respon- 
sible for payment to the nextefriend or 
guardian of the minor whom it has appoint- 
ed and it must control his acts in the inter- 
est of the minor: 

It was further argued on behalf of the 


.respondents that the power of the karta 
ceased.to operate as soon as he made the 


other members of the family parties. It is 
open to the karta to bring a suit in his own 
mame or to join the other members of the 


, family; but the fact.that he has joined the 


other members does not necessarily derogate 
from his powers as karta. ' 

Finallyit was argued that, in any case, 
there must be a remand because the learned 
District Judge has not dealt with the ques- 
tion ofthe separation between the decree- 
holders. Now that separation was alleged 
to have taken. place subsequently to the 
date ofthe decree. It would not affect the 


;judgment-debtor who was entitled to make 


payment to any one of the. joint decree- 
holders. Under O. XXI, r. J5 any one of 
joint decree- holders can execute the whole 
decree. Consequently the judgment-debtor 
Was entitled,.as the decree was a joint 
decree, to look for a valid discharge to any 
one of the joint decree-holders who 


‘executed the decree. 


In my opinion this appeal must be allowed 
‘and the decision of the learned District 


'Judge set aside and that of the Munsif 


restored. The appellanttis entitled to his 
costs here and in the Courts below. ' 
Kulwant Sahay, d.—Iagree. ` 
B: K. Poe Appeal allowed. 
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ALLAHABAD HIGH COURT. 
Seconp Orvin APPEAL No, 731 oF. 1925. 
May 9, 1927. ? 
Present :—Mr. Justice Boys and Mr. 
Justice Kendali. l - 
Musammat HAYDARI BEGUM AND OTRER 
—DEFENDANTS—APPELLANTS 
E VETSUS 
Srimaw THAKUR LAKSHMI NARAINJI— 
MAHARAJ-—PrAiNTIFF AND. Musammat 
SUNDAR AND OTHERS— RESPONDENTS. 
Agra Tenancy Act (II of 1901), s. 164—Lambardar 
—Suit against heirs for profits—Negligence or mis- 
conduct of deceased—Heirs how far liable—Assets, 
liability of—'Defendant’, significance of. : 
.Although the heirs or successors-in-title of a 
lambardar cannot be held personally liable for negli- 
* gence or misconduct of the deceased lambardar,. yot 
his negligence or misconduct does not die with him 
and can be proved for the purpose of fixing liability 
on his estate in their hands. [p. 78, col. 1.] 
The words ‘plaintiff and ‘defendant’ in sub-s. (2) of 
S. 164 of the Agra Tenancy Act are merely synonymous 
for 'co-sharer' and ‘lambardar" referred io in sub-s. (1) 
just as they are used in s.165, and do not indicate 
that the estate ofa deceased lambardar is not liable 
for his negligence or misconduct. [p. 79, col. 1.) 
Second appeal from a decree of the Dis- 
trict Judge, Bulandshahr, dated the 27th 
of February, 1925. 
Mr. M. A. Aziz, for the Appellants. 
~- Dr. M. L. Agarwala, for the Respond- 
‘ents. 


JUDGMENT.—This is a suit under 
8. 164 of the Tenancy Act for profits by a 
eo-sharer against the heirs of a lambardar. 1t 
has been found not merely that there were 
no reliable accounts of actual collections 
but affirmatively that the accounts furnish- 
ed by the defendants are false and mislead- 
ing; and the lower Appellate Court has, 


therefore; given the plaintiff a decree based. 


on the full amount of the jamabandi. This 
decree has not been limited to the assets 
of the decea$ed lambardar which may have 
come into the hands of the defendants, as 
his heirs. No argument was addressed to 
us on behalfof the appellant that the 
decree ought in any event to have been so 
limited; but, for. reasons to which we will 
refer later, we are of 8pinion that the decree 
should have been so limited. 

First, it has been contended that mo 
decree should have been given against 
the defendants beyond such amount as 
‘may have been found proved to'have been 
aetually collected; but in face of the finding 
that the agcounts furnished are false and 
misleading and that there is no reliable 
evidence of actual collections, no suth 
decree would in any ease be possible. Next 
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it has been contended that no decree of: 
any sort can be given against the defen‘ 
dants based on the negligence or miscon- 
ductof the deceased lambardar in carrying 
outhis dhty. to make collections. This 
argumentis, we think, based on an entire 
misconception of the rulings tipon which 
reliancb has been placed. It is argued 
that sub-s, (2) of s. 164 has no applica- 
tion atall where it is not the lambardar 
himself who ‘is being sued but where the 
suit has been brought in the first place 
as in this case, against the heirs of the, 
lambardar. The argument for the appel- 
lant has been entirely founded on certain 
remarks in the cases of Dip Singh v. Ram 
Charan (1) and Bharath Singh v. Tej Singh 
(2. At page 17* of the report in the former 
easo there is the following passage: "At 
first sight it might appear that the heir 
or representative of the lambardar would 
be so liable in respect of the negligence 
or misconduct of his predecessor-in-title, 
"but if this had been the intention of the 
Legislature, we should expect to find in 
sub s. (2) instead of the word ‘defendant’ 
the word 'lambardar'. That word does not 
occur in sub-s. /2) of s 164, We are, there- 
fore, of opinion that the successor-in-title 
of a deceased lambardar is not liable to 
account for profits which his predecessor 
may have failed to collect pr which he 
permitted to remain uncollected owing to 
negligence or misconduct”. 

To appreciate the meaning of this 
‘passage it is only necessary to consider 
what were the facts of that ease. The 
defendants were the son and two brothers 
of the deceased lambardar. Wih the de- 
ceased they constituted a joint Hindu 
"family. This (we have examined the original 
record) was actually pleaded by the plaint- 


iff and not controverted by the d$fendanta. - 


They were also joint lambardars in succes- 
sion to the deceased -lambardar. The 
plaint’ further- alleged that the joint family 
property had benefited by the collections 
made by the deceased lambardar who 


against the defendants as present lambari 
dars in regard to their own conduct and 
also sought to hold them responsible for 


the liabifities of the deceased lambardar 


and asked for a decree against the defend- 


(1) 29 A. 15; 3'A. L. J. 608504. W. N. (19002252, ° 
(2) 43 Ind. Oas. 636; 40 A. 246; 16 A. L. J. 19 
. B). : 
*Page of 29 A.—|[Ed. 


The suit was. 
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‘ants fora lump sum of the total amount 

ue on both accounts. 

Their Lordships suggested in the passage 
quoted that sub-s. (2) of s. 164 only made 
the “defendant” liable for his negligence 
or misconduct and did not make either 
his heir (this was obiter as the syit was 
against the defendants as sneceeding 
"lambardar' and not as "heirs" of the 
deceased lambardar) or his representative 
so liable, and concluded by deciding that 
“the successor-in title of a deceased lambar- 
dar is not liable" for the negligence or 
misconduct of the deceased, — : 

In fact no question could arise in that 
case of the liability of the heir as the family 
of the defendants and the deceased lambar- 
dar was joint and s. 53 of the Code of 
Civil Procedure did not then exist. 

We are, however, in full accord with 
the obiter dictum that the heir would not 
be liable and the decision that the suc- 
cessor-in-title to the office of lambardar 
would not*be liable. ; 

Our agreement in this view is not, how- 
ever, influenced by the use-of the word 
“defendant”. It would have been just the 
same if the words "co-sharer'" and “lambar- 
dar” had been used; for there is no prin- 
ciple on which the heir or successor-in- 
title as lambardarcould possibly be held 
personally leable for negligence or miscon- 
duct of the deceased lambardar. 

If indeed the learned Judges meant, as 
is contended ,before us, something more 
than this and intended to suggest that 
in their opinion the use of the word “de- 
fendant" in sub-s. (2) of s. 164 indicated 
that negligence or misconduct of a de- 
ceased lambardar died with him and could 
be proved for the purpose of fixing liabi- 
lity even on his estate in the hands of 
' heirs, we could not follow them; for in 
our view no such effect could result from 
the use of the word "defendant", which 
appears to be used merely as a variant 
of but as synonymous with ‘“lambadar” 
as ib is similarly used in s.165 where it 
. could not possibly have any special signi- 
ficance. . 

. But, in fact, we think the learned Judges 
clearly meant nothing more than that no 
personal liability could attach to the heir 
or Successor-in-title. A 
* But, further, iw that case there was no 
cision and could be no decision as to whe- 
ther the assets of the deceased lambardar 
could be liable in the hands of the de- 
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fendants. 'The family was & joint family 
and there could be no question of heirs, 
and there was no suggestion of there being 
any self-acquired property of the deceased 
lambardar, and, we have noted, 5. 53 of 
the Code of Civil.Procedure assuming that 
it would have helped the plaintiff, did 
not exist. The only question for decision 
and the only question decided was, can a 
lambardar as suecessor-in-title of a deceas- 
ed lambardar be held personally liable 
for the consequences of negligence or mis- 
conduct of his predecessor. The case is, 
therefore, in no way opposed to the pro- 
position that if there are asseis of the de- 
ceased lambardar in the hands of the de- 
fendants those assets would be liable for 
the consequences of negligence or miscon- 
duct of the deceased. The next case to 
which we were referred is Bharat Singh 
v. Tej Singh (2). That was a suit brought 
originally against the lambardar himself 
for actual collections and what ke should 
have collected. He died during the pend- 
ency of the suit, and his*son was brought 
on the record as heir to his assets. This 
last fact appears clearly from the refer- 
ring order of Mr. Justice Walsh. The son 
was brought on the record not in hise 
personal capacity but as holding the assets; 
and asMr.Justies Walsh putit, the sole 
question was "what was the liability in 
his lifetime of the lambardar and what 
was the liability of his estate after his 
death? Mr. Justice Walsh referred the 
case because there wasa considerable body 
of authority, as he put it, for the proposi- 
tion that the liability of the lambardar for 
negligence did not ‘survive his death—a 
proposition with which he disagreed. The 


„Full Bench held that the liability would 


gurvive. As Mr. Justice Banerji phrased 
it:““On principle it does not seem that the 
assets of the deceased lambardar should 
escape liability simply because the said 
lambardar who had neglected to make 
collections or was guijty of gross miscon- 
duet happened to die after the expiry of 
the year "during which the collections had 
td be made", He further remarked: "In any 
ease theliability of the representative of 
the lambqrdar would not be a personal 
liability". : 

Without following the reasoning of the 
learned Judge in its entirety as 4o the im- 
port of the words “plaintiff” and “defend- 


‘ant’, with these expressions of opinion we 


are in entire agreement, 
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Two isolated phrasesin the judgments 
in this case have been .pressed upon us on 
behalf of the appellant. Mr. Justice Banerji 
said on page 203*: “If the person who was 
sued was the representative of the lambar- 
dar, he would be the defendant in the suit 
and he would not be liable according to the 
language of the section [sub-s, (2) of s. 1641, 
as the misconduct ornegligence could. not 
be his misconduct or negligence. However, 
we are not called upon to decide that ques- 
tion in this case". 

Mr. Justice Piggott said: "He himself 
could-not be held liable for any negligence 
or misconduct on the part of his father”. 
Neither of these passages support the appel- 
lant here. They dc not, in our opinion, 
purport to hold anything more than that 
the heir would not be peraonally liable, 
and they do not support the proposition 
that the estate of the deceased lambardar 
would not be liable in the hands of his heir. 
. There is nothing in either of the two 
cases which to our miad is opposed to the 
conclusion that in this case the plaintiff was 
entitled to a decree against the estate of the 
deceased lambardar in the hands of the 
defendants. : 

e in our view s. 164 really gives no rise to any 
difficulty. Sub-section (1) provides for the 
simple suit for collections against the lam- 
bardar himself. Sub-section (2) merely says 
that he may further be held liable for non- 
collections due to negligence or misconduct. 
We agree with Mr. Justice Walsh that the 
words “plaintiff” and "defendant" are mere- 
ly synonymous forthe '"co-sharer" and “lam- 
bardar" referred to in sub-s, (1) just, as we 
have noted, as they are used in s. 165 where 
the chango cannot have any special signifi- 
cance. e Legislature, in framing s. 164, 


had not in view atall suits against the assets ` 


ofa deceased lambardar in the hands òf 
others, but left such a case, as it well might, 
to be dealt with in accordance with the ordi- 
nary principles governing all cases where it 
is sought to make the assets of a deceased 
person liable, merely putting the propriety 
of applying those principles beyond doubt 
by enacting in 8. 166 that the word "lant 
bardar” includes his heirs, etc. 

A plaintif can in a suit against the 
lambardar prove negligence or misconduct 
with a view to getting a decree against 
the lambardar personally, or in a suit 
against a holder of assets of the, lambarday 

‘can prove the negligence or misconduct of 

*Page of 40 A,—[Ed..] 





MAUNG KO GYI v, Ù KYAW. 7 ; 78 


the deceased lambardar in order to get ae 
decree against the estate of the deceased 
lambardar in the hands of such holder. 

We think, therefore, that the plaintiff 
in this case was entitled to a decree to the 
full amount of the jantaband1, but that that 
decree ghould have been limited to the: 
assets of the deceased lambardar in the 
hands of the defendants. The decree of the 
lower Appellate Court is modified according- 
ly. Parties will bear their own costs of the 
appeal. i 

A. N. A. Decree modified. 


——— aran 


. RANGOON HIGH COURT. 
Sxzcoup Civin Arrgzar No. 125 or 1226, 
January 17, 1927. 
Present:—Mr. Justice Doyle. 
MAUNG KO GYI—PLAINTIFF—APPELLAMT 

versus i 
U KYAW —DEFPENDANT— RESPONDENT. 
Evidence Act (I of 1872), s. 92, proviso (?)—J oint 
execution of bond—Oral evidence to prove ome of 


executants signed only as surety, admissibility 
0, 


In the absence of fraud oral evidence to show that 
one ofthe executants of a bond signed it only as a 
m to the knowledge of the creditor is not admis- 

e. : 
= Mulchand v. Madho Ram (1), dissenteg from, 

Harek Chand Babu v. Bishun Chandra Banerjee 
(2) and Nga Saing v. Nga Lu Aung (3), followed, 

Mr. Leong, for the Appellant. 

Mr. Tun Aung, for the Respondent, 

JUDGMENT.—The plaintiff-appellant, 
Maung Ko Gyi, sued U Kyaw and two 
others for the recovery of Rs. 2,540, due on 
a bond. U Kyaw contended that he had 
only signed as asurety, and that another 
document was also executed on which he 
was to be given two-thirds of the amount 
in excess of Rs, 2,000, if the price of 
jaggery exceeded Rs. 2,000. Maung Ko 
Gyi, atthe veryend of his evidence, was 
examined by the Court of first instance as 
to whether U Kyaw had signed the bond 
as a surety, and admitted that U Kyaw had 
signed asasurety. As it was clear from 
the evidence that Maung Ko Gyi had not 
taken proper steps to protect the security, 
both the lower Courts held that U Kyaw 
was discharged as a surety under the pro- 
visions ofs. 141 of the Indian Contract, 
Aet, ° ` 


In this Court it is argued that the Cousmee T 


of first instance was wrong in quebtion- 
ing Maung Ko Gyi as -to the capesity in 


80° 
Which U Kyaw signed the document, since 
‘the document itself was an unequivocal 
admission of liability as a principal. 

Iam of opinion that this | contention 
must prevail. Itis true that i in’ Mulchand 
v. Madho Ram (1), a Bench of the Allahabad 
. High Court has obiter expressed the opinion 
that one of the obligors of a bond or bill 
Of exchange may plead that he wasonly 
a surety in à case where a money-lender 
has made advances on the security ofa 
joint and.separate note, being wellaware 


at the time that one of the makers was a . 


sutety' only. The learned Judges there 
remarked that such a.case would fall pro- 
bably under proviso (1) to s. 92. It is 
diffieül& to see under what part of proviso 
(1) to 8. 92 oral evidence toprove that a 
signatory signed as asurety aud not as a 
principal could beadmitted. There is no 
allegation of fraud in the present case, 
‘and the only other argument which might 
be urged would be that failure to note 
the fact that a signature was only written 
in the capacity of a surety was a mistake of 
law and of fact. An argument of this 
nature, if admissible, would destroy the 
whole effect of s. 92, The quotation, of 
Taylor on Evidence suggests that ‘the 
learned Judges were influenced by English 
Law 

In Harele Chand Babu v. Bishun Chandra 
Banerjee (2), a Bench of the Oaleutta High 
Court, as far back as 1903, decided that 
oral evidence to show -that one of the 
executants ofa note of hand signed it only 
as a surety was not admissible. This 
view was concurred in, in 1906, by Shaw, 
Judicial" Commissioner, in Nga Saing v. 
Nga Lu Aung (8). 

I am unable to discover any good ground 
for diffeying with these opinions. The con- 
tention, therefore, of U Kyaw that he is 
absolved from ‘liability cannot prevail. 
According to the document, which was 
executed on the^same day as the bond, 
U Kyaw was entitled to one-third of the 
proceeds of all jaggery in excess of 700 
boxes jaggery supplied to Ko Gyi. Ko Gyi 
actually admits that 820 boxes were received 
-by him, the average price being Rs, 10 per 
box. Ko Gyi is,therefore, entitled to set 
off one-third of the value of thé 120 boxes, 


‘ $ X e 


O (1) 10 A. 421; A. W. N. (1888) 127; 6 Ind, Deo. (x. &) 


(2) 8 C. W. N. 10h 
, . (3) 2 U. B. E. (o6 Bids. 13. 


WAND LAL v. RAM SARUP. 


' —Coniract Act (IK of 1872), 


[103 E O, 1927] - 
representing Rs. 400 for which, according 
to Ko Gyi, he has received Rs. 100. 

The judgment and decree of the lower 
Courts .dismissing the suit as against 
Maung Kyaware set aside, There willbe 


: judgment and decree as against Maung 


Kyaw dnd Maung Pu for Rs. 2,210. 

As the law point was only raised in this 
Court, there will be no orderas to" costs, 
in this Court. 


A. N. A, Decree set aside. 


: LAHORE HIGH COURT. 
First Civit MISCELLANEOUS APPEAL No. Tong 
or 1926. 

April 25, 1927. 
Present:—Mr. Justice Addison and 
Mr. Justice Agha Haidar. 
NAND LAL-—DsRrFENDANT— ÀPPELLANT 


versus á 
RAM SARUP—P tatatirF, RAM KISHEN 
AND ANOTHER— DEFENDAXTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1008), O. XLII, 
T. 1 (n)—Court refusing to record compromise~—A ppeal 
s. 16—One party to com- 
promise assisted by Pleader—Other party weak in 
body and mind without legal aid—Undue influence. 

Where a Court refuses to record a compromise it 
is open to the’ party relying upon the said com- 
promise to appeal from the order' of refusal and to 
challenge the grounds of the refusal of the Court 
below to record the same. (p. 83, col. 1.] 

The parties toa compromise were on one side a 
father and two sons acting under the advice of a 
Pleader and on the other side a congenital cripple 
weak in body and feeble in mind and subject to 
various infirmities impairing his intellect and under- . 
mining his will He had no legal adviser and his 
only relation about.him was interested in the result 
ofthe compromise. The terms of the compromise 
were further unconceivable : 

Held, that compromise must be deemed to have been 
induced by undue influence and wa? void under s. 16 
.of the Contract Act. [ibid.] 

- Miscellaneous first appeal from an order 
‘of the Subordinate - Judge, First Class 
‘Delhi, dated the 17th June, 1926. 

Lala Sardha Ram, R.S., arid Mr. Bishen 
Narain, for the Appellant, 

Lala Mool Chand, R. S., and Mr. Nawal 
Kishore, for the Resporidents, i ; 


JUDGMENT.. A 
Agha Haidar, J,—Under an order 
dated thé 11th of January, 1927, the present 
appeal (No. 1860.of 1926) was connected 
with First Appeal No. 1066 of 1922, and on 


.the application of the appellant, Nand Lal, 


“through hts Counsel Mr. Sardha Ram the 
‘two appeals were to be heard together, 


EI 
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This appeal arises. out of certain . com-. ; Vilis b : 
promises- proceedings’ in the’ Court of the’ Sri Ram, however, filed. his written state- 


learned Senior Subordinate Judge of Delhi. 


The facts leading up to the order under: ] L : 
` document. It says (vide' para. 3) that 


appeal aró as’ follows: and in: “order to 


understand them the followingshort pedig-'. 
,understanding . . : 1 
^ ahd is unfit for every kind of business. 


ree. would. be helpful in 
_ the relationship of thé parties:— - 
Y ace R SUKE 


E 





. Ram Kishen, 


Ram Saran Dass 
defendant seres zn is 
No.2 Sti Ram 





cue MEE: ap AM 
Ram Sarup, — ; Nand Lal; 
plaintiff. ^ defendant. | 
No. 3. 


On the 16th of March, 1921, -Sri Ram, 
respondent in the present case, brought a 
“suit against his uncle Ram Kishen, father 
of Ram,Sarup and Nand' Lal, for partition 
“of the family property and rendition of 
“account. On the 18th of January 1922, 
the learned: Subordinate Judge passed 
a' preliminary decree for partition as regards 
the four houses only. This decreé^ was the 
.Bubject-matter of First Appeal No. 1066 of 
1922 filéd by Sri Ram on the 24th of April 
1922. This appeal has beén disposed of 
along. with the present appeal. There. seems. 
to haye- been another litigation to which 
we find referenceson the record of -the 
présent casé in which Nand Lal had sued 
Sri Ram and others for ‘an injunction’ res- 
training Sri Ram from wasting the family 


this appealfrom order arises was institut- 
ed on'the 25th .of June, 1925,'"by Ram 
Sarup agaihst' Sri Rami respondent and 
his own, brother Nand Lal and his father 
Ram Kishen. There caniüot be-the least 
doubt that Ram Kishen having practically 
failed id ‘the’ previous suit, his” son Ram 
Sarup has filed the present suit ‘in ‘order 
to save ‘what had’ Ween lost in the previous 
litigation. The first’ date of hearilg.in the 
present ‘suit was the 3rd of Aupiist; 1925, 
. On. this date the" plaintiff was, presént 


‘through his Pleader and the "defendant. 


Sri Ram was present in: person. “Deférid- 
ants Nos. 2 and 3 were not presént, Although 
notice was servéd upon ‘them personally 
and it wa8.ordered that the proceedings 
against them shall be ex -parte.* The defertd- 
ant Sri Ram took time for' putting in his 


Writtengistatement in the case and hearing 


Li 
- Mt 


' — NaND LAL Ï. RAM SARUP, | e 


` 


| defendant No. 1. 4 


81 
was adjourned till the 25th of August, 1925, 


ment on the 3rd’ of August, 1925. The 
plaint if the present suit is an important 


défendant No. 1 is a congetiital cripple, 
that-*he is impotent and weak in intellect 


It further goes on to say (vide para. 4) 
that according to law: and custom, defend- 
ant No. lismnot entitled to ancestral pro- 
perty: The relief clainied .is that it may be 


' declared that the property is ancestral and 


that' defendant, No. 1 is.not entitled to 
recover: any share in it and that the plaint- . 
iff is “entitled to one-third, the remaining 
two-thirds naturally, going to defendants 
Nos. 2 and 3; the father and brother res- 


"peetivelyof the plaintiff Ram Sarup. In other 
“words the object of the suit was that the 


whole: family property should be secured 
for the benefit of the plaintiff and his 
brother and father and that defendant No. 1, 
the ‘owner of half share should be left 
absolutely destitute. Ordinarily speaking, 
Sri Ram, defendant No. 1, would -be entitl- 


-ed to half of the family property. In fact: 


‘this suit as regards. this half share was 
decreed by the learned' Subordinate 
Judge: and that decree has been affirmed 
by ah order passed by this Court in the | 


‘connected. Appeal ‘(First Appéal No. 1066 of 


1923). l d 

On the adjourned date, i. e. on the 25th 
of- August, 1925, Sri Ram was present and 
the plaintiff's Vakil was present, but the 


property or some such relief. That suit ‘case could not "proceed. On the 31st August, 


: was dismissed. The present suit out of which . 


1925, Nand. Lal : produced ` a ‘ edoeument, 
the subject-matter of the present appeal. 
It purported to be a compromise arrived 
at between all the members of the family 
under which for a consideration of Rs. 6,600; 


Sri. Ram was to give up all claim to 


family'property and also to a decree 'for 
Rs; 386 which he had obtained in the 
Revenue’ Court: against Nand'Làl, defend- 
‘ant No:3, and ‘also the costs of his suit 
which had been, awarded to him against: 
defendants Nos. 2 and 3. SrifRam was under 
the terms of this compromise to, be maintain- 
ed by the plaintiff.’ It may ‘be noted here 
that one Singha the maternal uncle ‘of Sri 
Ram’ also signed this document as a surety, 
Originally’ the compromise bore thé data, 
the 18th of July; 1925, but. this date was 
subsequently altered to 31st August, 19%» 
‘the date~on ‘which it was filed in* Court. 


"The casefcame up,,again on the 20th of 


- 
"€ 
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Oétober, 1935, and on this date defendant 
No. 1 happened tobe absent and proceed- 
ings against him were ordered fo be taken 
ex parte. The plaintiff Ram Sarup and 
defendants Nos. 2 and 3 readily admitted 
the alleged compromise and the said com- 
promise was ordered to be recorded and 
lt was further ordered that adecree may 

e passed in accordance with its terms, Sri 
Ram subsequently made an application for 
setting asidethe ex parte decree and on 
the 29thof January, 1926, the said decree 
was set aside. On the 13th February, 1926, 
Sri Ram filed his objections to the petition 
of compromise. In this application Sri 
Ram pleaded that he did not enter into 
the compromise voluntarily and of his own 
accord and that it was obtained from 
him by the exercise of fraud, deception, 
undue influence and. threats. He further 
pleaded that, having regard to bis sucess 
in the previous litigations, there was no 
compelling *necessity for him to enter into 
any compromise with Ram Sarup plaintiff 
and defendants Nos. 2 and 3* Finally, he 


_pleads that he is a cripple and a crazy. 


person with a weak intellect and is in- 
capable of understanding the , conditions 
of the deed of compromise which was 
on the face of it unenforceable. 
supports his application by making a 
statement on oath on the 13th of February, 
1926. The learned Subordinate Judge raised 
two issues which are as follows:— - 

(1) Was there any valid and binding 
compromise between the parties? Onus on 
defendant, Nand Lal. : i 

(2) Did the defendant Sri Ram sign the 
compromise under undue influence? If 
so how this affects the case? Onus on 
defendant, Nand Lal. 

Evidence was led and Nand Lal went 
' into the witness-box and also examined 

Radha Kishen, the scribe of the document. 

Radha Kishensays that he did not know 

the parties before and that he merely copied 

out the document. He further says that the 
draft ofthe document had been prepared 
probably by a Vakil or Munshi of thé Vakil. 

He goes on to say that when the compromise 

after being engrossed was handed, over to 

Sri Ram by him, Sri Ram was not satisfied 

and he called Ram Parshad, his Mukhtar-i- 

dm, who on his arrival read Out the docu- 

t to him, Sri Ram did not then take any 
' objection, He adds that when Ram Parshad 
pame the parties had signed the compro- 


aise, ^. i 


NAND LAL 9, RAM SÁRUP. 


He also” 
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Nand Lai says that he had prepared the 
draft and that it was written at his house. 
He says that the draft was brought to his 
Pleader Mr, Kirpa Ram—whodid not approve 
of it and that another draft was afterwards 
prepared with the consent of the parties 
by Jagdish Ram, the clerk of the plaintiff's 
Vakil Mr. Kirpa Ram. Neither B. Kirpa 
Ram, nor his clerk has been produced and 
this omission is very significant. As to 
the value of the whole property this witness 
says that it is worth Rs. 15,000 or Rs. 16,000 
and at the end of his statement he states 
that Ram Sarup, the plaintiff, resides in 
Calcutta wherehe has got a shop. There 
is a marginal note by the learned Subor- 
dinate Judge in the deposition of Nand 
Lal which shows that the Subordinate 
Judge was not favourably impressed by the 
demeanour of this witness as he hesitated 
a good deal in answering the question put 
to him in cross-examination. * 

After examining these two witnesses the 
defendant's Counsel closed his evidence. 

On behalfof Sri Ram, berides the evi- 
dence of Surjaand Umad Singh, we have 
the evidence of Sri Ram himself. He says 
that his share of the property was worth « 
Rs. 15,000 or Rs. 16,000. He further says 
that his maternal uncle Singha, was instru- 
mental in bringing about the alleged eom- 
promise. The evidence shows that Singha, 
who is a resident of Meerut District, hada 
claim for Rs. 6,000 against Sri Ram in lieu 
of certain debts and was anxious to secure 
this sum of money. Sri Ram says that he did 
not understand the meaning and effect of 
the document which was never read over 
and explained to him. The learned Sub- . 
ordinate Judge came to the conclusion 
that “it is not proved that any undue influ- 
ence was broughton Sri Ram in securing his 
signature on the compromise petition, but 
this much is very clear that Sri Ram did 
not wilingly sign the compromise." He 
accordingly held that ethe compromise re- 
lied upon by defendant No.1 was not valid 
and binding upon the parties. He aocord- 
ingly refused to record it. Nand La) comes 
up in appeal. 

On the gase being called Mr. Mool Chand 
on behalfof the respondent, Sri Ram, raised 
a preliminary objection that as the finding 
of the Court below was that there was in 
fagt-no compromise, no appeal lay to this 
Court under the provisions of O. XLII, 
r.1, cl (n) Civil Procedure Code. Ha 
relied upon a decision of a learned Judge 


[10 LO, 1937) m 2. 
of this .Court Seportado as OUS. Baran v.. 


Firm Jahangir Mal-Bansi Mal (1). In my.. 


opinion this preliminary objection has no 
force, The Court having refused to. record 


the compromise it was oper to the party: who. 


founded upon the said compromise to come 
up in appeal to this Court and challenge 
the grounds of refusal of the Court below to 
record the.. same. 
agsails the reasons which led the Oourt be- 
low to decline to record thé compromise. 
This is perfectly legitimate object of .the 
- appeal, 
minary objection: 


After hearing the parties, I may ah arin 


at the’outset that the. proceedings out of 
which this appeal has arisen are devoid. of 
allmerit. Ram Kishen being baulked in 
the suit brought by ‘Sri Ram against him 


has put his son Ram Sarup to file the pre- 


sent suit. Nand Lal, undoubtedly, is acting 
. in concert with his. brother Ram Sarup, the 
plaintiff, and defendant No. 2 his father, 


and their object ‘is to deprive Sri Ram of. 


his proper shàre in the family property. 
, Although the Court below has rightly dis- 
missed the application of Nand Lal:;on the 


"ground that Sri Ram did not voluntarily ` 


- sign the document, there are, however, 
ample materials on the record that the 
document can be challenged also. on’ 
ground of having been obtained from 
Ram by the exercise of undue influence. 


one side we have got Ram Kishen and his 


two sons who are acting under. the advice’ 


of a Pleader B. Kirpa Ram. On the other 
side we have got a cripple.weak in-body and 
feeble in mind and subject. to various in- 
firmitiess which would, undoubtedly, have 
the effect of impairing. his intellect and, 
undermining his will power. He had not 
the advantage of having a. legal adviser in 


the matter and his solé relation, his mater- 


nal uncle, named Singha, who though not 
directly interested in the result of. the com- 
promise; is undoubteglly colluding with the 
parties who support the compromise. He 
has his own ulterior object to gain. He has 
got a claim for Rs, 6,000 against Sri Ram add 
the compromise,if earried through would 
afford him:.an- admirable opportunity .of 
realising this sum from him. There is 


ample material on the record that the’ docu- ` 


ment was signed by Sri Ram as the result 
of the exercise of undue influence. : Sectiqn 
dd of the Indian Contract Act says:==: 


(73 Ind, Das. 177; A, 1, R, 1924 Lah, 248, 


“Nak fan 9; BAM ain ve 


The appeal before us.. 


I accordingly overrule. WG ete 


aod 


` 83 


E (1) -A contract is said to be induced by 
"undue. influence’ where the relations sub- 
sisting between the parties are: such that 


` one of the‘parties isin a position. to domi- 


nate the will of the other and uses that 
position to obtain an ünfair advantage over 


the other. 

"(2. In particular and without pre- 
judiee to the generality of the foregoing 
principle, a person is deemed to be in a 


„postition to dominate, the will of another. 
* 


a 
. (b) Where he seuss a KANG with a 
. person whose mental capacity is 
temporarily or permanently. affect- 
ed by reason of age, illness or men- ' 
` tal or bodily distress. 


"wg. Where a person who is in a position 


to dominate the will of another, enters into 


a contract with him, and the transaction 
appears, on the face of it er on the evidence | 
adduced, to be unconscionable, the burden 
of proving that such contract was not in- 


‘duced by undue influence shall lie upon the - 


person in 2 position to dominate the will; of. 
thé other.” 

< As already stated, Nand Lal,: ana Ram 
Sarup are acting in collusion and, though 
this suit was brought in the name of Ram: 
Sarup, it was really intended to equally 
benefit defendants Nos. 2 and 3. Ram Sa- 
rup end Nand Lal are brothers and Ram 
Kishen is their father, and there is nothing 
on the record to assume that the relations ' 
existing between them are*abnormal and 
not such as in the ordinary course of nature’ 
would exist between such close relations, : 
Ram Sarup in para. 3 of the written state- 
ment has definitly said that defendant No. 1 
isa congénital cripple that he is impotent 
and weak in intellect and isunfit for every 
kind of business. -Under the circemstances 
aCourt of Justicé would be justified in 
tying down Ram Sarup and his confederates, 


l defendants Nos. 2 and 3 to the words used by 


him in a formal document like the plaint 
which under the law requires to be verified. 
Itis true that in: his written statement Bri 
Ram had controverted these allegations; but. 
Iam satisfied on a perusal df the evidence on 
the record that the allegations: ‘contained in: 
para. 3 are substantially correct. . The docu- - 
ment, which is along and complicated one, 
was not propesly read over and explained, 
to:Sri Ram who at the time was surroünded" 


“by self-seeking: persons, including his owe 


maternal uacle, named Singha, who as 


f already, stated had his own axe to grind, A. 


2 
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perusal of the document also conclusively 
Shows that the-transaction was an uncon- 
scionable one in that it is extremely im- 
. provident on the very fact of it?, The value 
of the house property alone in the connect- 
ed ease which has been disposed of by. First 
Appeal No. 1066 of 1922 was Rs., 17,829. 
To this must be added the value of the re- 
venue paying property. Under thealleged 
compromise Sri Ram stood to, loose his half 
share in the whole of the ancestral property. 
The decree which Sri Ram had obtained 
against defendant No. 3 in the Revenue 
Court and a decree for costs in his own 
favour against defendants Nos.2 and 3 in 
the Court of Lala Radha Kishen, Subordi- 
nate Judge, were to be wiped off. He was 
to receive in return a sum of Rs. 1,604-4-3 
which was in deposit in the Lyod's Bank, 
Delhi in the name of Sri-Ram or his Pleader 
B. Sumet Parshad, The remaining amount 
Rs. 4,995-11.9 was promised to Sri Ram by 
the plaintiff and defendants Nos. 2and 3 with 
a further provision that defendant No. 1, 
while in.Delhi, shall have a right to live 
with the plaintiff. ` - ° . 

In my opinion the document was obtain- 
ed bythe exercisé of undue influence, and 
it cannot be said, therefore, that the Suit 
No. 274 of 1925 (Ram Sarup v. Sri Ram) 
had been adjusted wholly by a “ lawful 
agreement " sor “ compromise " .as required 
by the provisions.of O. XXIII, r. 3, Civil 

_ Procedure Oode. This being so, the Court 
“below was right in refusing to record the 


compromise, 
I accordingly affirm the order of the Court 
below and dismiss the appeal with costs. 
Addison, J.—I concur.” 
R L aes .' Appeal dismissed, 


. natia i 


e 


ALLAHABAD HIGH COURT.. 
Srconp O1vin APPEAL No: 108 or 1995. 
April 20, 1927. Zu 
Present :—Mr. Justice Mukerji and. 
Mr. Jdstice Ashworth, 
MOHAMMAD FARIDUDDIN AND OTHERS— 
. PLAINTIFF8—AÀPPELLANTS 
š . versus ME 
«NAND RAM ANDANOTHER-—DEFENDANTS— 
! RE $ RESPONDENTS. . 
—— ——Morigage—Prior and subsequent- morigages— Decree. 
or sake under subsequent morigage— Redemption 
decree of prior morigage—Sale of portion of property 


MOHAMMAD FARIDUDDIN v. NAND BAM, 


“the due. date. 


4n favour of Baldeo Das. 
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under sale decree—Deposit of entire redemption 
money by mortgagor—Refund of proportionate share 
by purchaser. : s . 

A person created two different mortgages over his 
property in favour of two persons. The second 
mortgagee brought & suit for sale under his mort- 
gage and obtained a preliminary decree which was 
subsequently made “final. While the decree was yet. 
under execution, the mortgagor brought a suit for 
redemption of the prior mortgage and obtained a 
preliminary decree directing him to deposit the 
mortgage-money by a certain date. Before this date 
a portion of the property was sold in execution of 
the sale decree.: '"l'he mortgagor made the deposit on 
Before making the deposit the mort- 
gagor had applied that asa portion ofthe property 
had been sold, a proportionate reduction in the re- 
demption money should be made. This application 
was not pressed and came to nothing, and the pur- 
chaser got possession of the share purchased. The 
mortgagor got possession of the remaining «property 
only under his final decree and sued the purchaser, 
for refund of proportionate redemption money :, 

Held, (1) that the fact that the mortgagor did not 
press his application did not estop him from main- 
taining the suit ; [p. 85, col. 2.] 

(2) that the passing of the final decree was no 
occasion for the hearing of the contention that a 
case for contribution had arisen ; [ibid ] 4 

(3) that under s. 95 of the Transfer of, Property 
Act, the mortgagor was entitletl to succeed. [ibid] 

Second appeal from a decree of the. Third 
Subordinate Judge, Moradabad, dated the 
23rd of October, 1924. ; 

Mr. Mushtag Ahmad, for the Appellants. « 


Mr. Shabd Saran, for the Respondents. 
JUDGMENT. 


Mukerji, J.—The facts which have 
given rise to this second appeal are, so far 
as they are material, these: One Hamid- 
ud-din owned two properties, one in Jalil- 
pur and another in Milak Ghantawala. On 
the 7th iof February, 1885, he made a 
usufructuary mortgage cf both the proper- 
ties in favour of the respondents’ father 
one Baldeo Das. Later on, oy the 7th of 
“April, 1891, the same mortgagor made a 
simple mortgage of the same two properties 
Baldeo Das 
brought a suit forsale under the second 
mortgage and obtained a preliminary dec- 
ree which was made final later on. While 
the final decree was yet under execution, 
Hamid-ud-din brought a’suit for redemption 
ofthe earlier mortgage of 1885. He ob- 
tained a preliminary decree for redemption. 
on the 15th of January 1914 which direct- 
ed him to pay the mortgage money, viz., 
Rs. 1,300 on the 30th of June, 1914. In the 
execution of the decree for sale, 3/4th share 
ofthe property mortgaged in village Jalil- 
pur was sold by auction and was purchased 
by the sons of Baldeo Ds, who had died, 


(1031. C. 1927] 


meanwhile. Hamid-ud-din had, as already 
stated, to pay the mortgage-money for re- 
demption on or before the 30th of June, 
1914. He made a deposit on the last date. 
But before making this deposit he had made 
&n applieation to the Court saying that 
as a portion of the mortgaged property 
had been purchased by Baldeo Das, ‘a pro- 
portionate reduction in the redemption 
money should be made. Later on, it ap- 
peara he did not press this application, 
with the result that a final decree for 
redemption was made on the 12th of' May, 
1917. The3/4th share in Jalilpur which 
had been purchased by Baldeo Das' sons 
was removed from the operation of the final 
decree for redemption, with the result that 
Hamid-ud-din was put in possession of the 
. remaining property. After this Hamid-ud- 
din applied for a refund of a proportionate 
&mount of the mortgage-money, that is to 
say, he said that as Baldeo Das' sons, the 
representatives of the mortgagee, had pur- 
chased 3/4th of the property in Jalilpur, 
they were bound to refund that amount of 
the mortgage-money out of Rs. 1,300 which 
was payable in proportion by the 3/4th share 
‘aforesaid. This application had various re- 
sults in various Courts and was ultimately 
dismissed in this Court, it being held that 
no application under s. 47 of the Civil 
Procedure Code lay. Hamid-ud-din had 
purported to apply under that section of 
the Code. Then after the application had 
been finally disposed of Hamid-ud-din 
brought the suit, out of which this appeal 
has arisen, for refund ofthe proportionate 
mortgage-money. . 

The Ceurt of first instance decreed the 
suit, but the bower Appellate Court dismiss-. 
ed it. One of the questions that the learned 
Judges decided was whether the plaintiff 
Hamid-ud-din had any cause of action for 
the suit. , One Court- said that he hed a 
cause of action in equity and the other 
said that he had ne cause of action in 
equity. In my opinion the sait is one 
clearly contemplatéd by s. 95 of the 
Transfer of Property Act. By their puf- 
chase of the 20th of May, 1914, the sons of 
Baldeo Das, the present respondents, became 
co-mortgagors with Hamid ud-din, so far 
as the prior mortgage went. Hamid-ud-din 
having satisfied the prior mortgage he is 
entitled to claim a charge against the 3/4th 
share in Jalilpur which was purchased by 
the respondents. There is no answer to this 
argument, 
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The learned Counsel for the respondents, 
however, has tried toanswer this argument 
by pointing out certain circumstances and 
I proceed to consider his argument. He 
said that the plaintifi*came too late into the 
Court.. According to the learned Counsel, 
Hamid-ud-din should have induced the 
Court which was seised of the redemption 
suit, to reduce the amount ofthe mortgage 
money payable by him under the prelimi- 
nary decree of the 15th of January, 1914, 
In other words the learned Counsel's con- 
tention is that if his clients were able to 
get 3/1th share in Jalilpur removed from 
the operation of the preliminary decree of 
the 4th of January, 1917, Hamid-ud-din 
should have tried to get a reduction in the 
amountof the mortgage-money that was 
payable by him. In my opinion there isa 
clear answer to this argument. The final 
decree should follow the preliminary dec- 
ree, The passing of a final decree is no 
oecasion for the hearing of a contention 
that acase for contribution has arisen, in 
certain circumstances which happened 
since the passing of the preliminary decree, 
and, therefore, that question of contribution 
should be decided before passing the final 
decree. Supposing that Hamid-ud-din 
could have made his present claim a ground 
of attack within the meaning’ ofs. 11 (4) 
of the Civil Procedure Code, it is clear to 
me that he ‘ought’ not to have made it a 
ground of attack. It would enly have im- 
mensely complicated the matter even if 
Hamid-ud-din was competent to put forth 
his present claim before the Court. If 
Hamid-ud-din failed to press his applica- 
tion for a reduction of the mortgage-money 
it does not follow that he was thereby 
estopped from maintaining hise present 
claim. I would, in view of my above judg- 
ment, set aside the decree of the lower 
Appellate Court, modify the decree of the 
Court of firat instance and give the plaint- 
iffs-appellants a. decree for recovery of 
Rs. 525 with costs throughout and interest 
at 6 percent. per annum from the date of 
the institution of the suit till recovery, by 
sale of the 3/Ath property as discribed in 
relief A of the plaint. i 
Ashworth, J.—I concur in the order 
assed. This was a case where the plaint- 


i had executed a usufrüctuary mortgage" 


if 
executed a second mortgage in respect of 
the equity of redemption in favour of the 
defendants, He sued for redemption of the 


4 


. "a 


in favour-of a third party and had later ogm» 49" 


Ba. 


usufructuary - mortgage and obtained a pre- 
liminary decree on the 30thof June, 1914. 
Before a final decree was obtained, by him, 
the defendants had, in pursuance of the 
second mortgage, acquired the mortgagor's 
rights in 3/4ths of one portion of the proper- 
ty. Notwithstanding this the plaintiff paid 
into Court the whole of the redemption 
money due under the preliminary decree 
of the 30th of June, 1914. A final decree 
was passed in his favour on the 12th of 
May, 1917, but the Oourt refused to give 
him possession of the 3/4ths of one portion 
of the property which had already been 
acquired by the defendants. This suit is 
brought by the plaintiff for recovery of 
'3/4ths of the redemption money paid by 
him on the ground that this was in effect 
paid by him on behalf of the defendants. 
The recovery is asked by sale of the 3/4ths 
share of the property in possession of the 
defendants. 

The first Court decreed the claim on the 
ground -of equity. The lower Appellate 


' Court rejected it on the ‘ground that the - 


plaintiff should have got the defendant join- 
ed with him in the final decree of the 
12th of May, 1917, asa co-mortgagor. Not 
having done so he could not bring this sup- 
plementary suit. ; à 
The decree «f the lower Appellate Court 
has been defended by Counsel for the re- 
Bpondents ontwo grounds. 
that s. 95 of the Transfer of Property Act 
does not permit one of several mortgagors 
to redeem the mortgaged property where 
the integrity of the mortgage has been 
: broken by one mortgagee acquiring a share 
in the mortgagor’s interest. No authority 
has been shown to me for restricting 6. 95 
toa case here the integrity of the mort- 
gage isintact. A second ground taken up 
is that the plaintiff was bound to get the 
defendant made a party in his final re- 
demption decree and not having done so 
had no further remedy. It js obvious that 
ihe plaintiff mighthave paid up the whole 
of the redemption money any time after 
the 30th of June 1914 before the final re- 
' defnption decree was passed. Having paid 
it, he could not be excepted to ask the 
Court to deliver possession to the defend- 
ant merely because the defendant had ac- 
quired.a part of the mortga&or's interest. 


wile was clearly entitled to allow the final 


decree to be made on the basis of the re- 
demption decree and at a later date to claim 
that he had paid money due from the de- 
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fendant as the purchaser of a portion of the, 
mortgagor's interest. .' The respondent’s 
Counsel did not clearly state that he re- 
lied upon s. 11 of the Civil Procedure 
Code. If he did dp so, theargument based 
on this se¢tion has been met by remarks of 
my learned brother.” 

By the Court.—This appeal is allowed 
and‘the plaintiff's suif is decreed. The 
decree of the trial Court will be restored 
with the following modification. : The 
plaintiff will recover the sum claimed from 
the defendants by sale of the property 
specified along with interest at 6 per cent. 
per annum from date of the institution 
of the suit till recovery and costs through- 
out, 


N. H. Appeal allowed. 


LAHORE HIGH COURT. 
MrscELLANEoUS First CrvinL APPEAL No, 497 
or 1927. 

April 27, 1927. 

Present :—Mr. Justice Agha Haidar. 
KARAM CHAND MADANAND S0N8— 
DEFENDANTS—-APPELLANTS 


versus 
tag DUNLOP RUBBER Oo. Lrp ,— 
PLAINTIFF —RE#ESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXI, r. 2 
—Adjustment of decree—Oral agreement adjusting 
decree inchoate—Execution, bar to. 

An oral agreement which has not been performed 
by either party cannot successfully be set up in 
order to’ prevent a decree-holder from proceeding 


“with the execution of the decree. [p. 87, cole 2.] 


, Lackhmin Das v. Ram Nath (1), follpwed. 
Miscellaneous first appeal from an order 
of the Subordinate Judge, First Class, 
Lahore, dated the 25th February, 1927. 
Mr. Ram Lal Anand, for the Appellants. 
Messrs. Mackay and Bhagat Ishar Das, for 
the Respondent. » 
JUDGMENT.—This is à judgment- 
debtor's appeal. The plaintiff obtained a 


.méney-decree in the Court of the learned 


Subordinate Judge of Delhi on the 12th of 
April 1926, The, decree was subsequently 
transferred to the Court of the Subordinate 
Judge, First Class, Lahore. On the 3rd of 
June, 1926, an application was made on be- 


: halt of the dgcree-holder for the execution 
o 


his decree and in- pursuance of that 


. application a warrant of attachment of the 


property belonging to the judgment-debtor | 


'. ment of the. decree. 


1 1084.0. 1887) ooo 
‘was issued on the 15th ‘of June, 1996. On 


the 3rd of July, 1926, the ‘judgment-debtor ~ 


put in an application in which he referred 


to the terms of some oral arrangément which : 
it is alleged was arrived at between, the - 


' decree-holder. and . the judgment-debtor. 
-The Court after- the perusal óf this ap- 


'. plication made an order that the decree- 


holder should come and file his objection, 
_ if any, to thisapplication. On the. 13th; of 


“July, 1926, the decree-helder in para.3 of. 
. way performed or attempted to perform thé ' 


. his replication says that “it is correct that 
Karam Chand did call upon me but I 
did not enter into an arrangement as 
to the. mode of satisfaction , of the 
decree." And. again in. para. ^5 
decree-holder .alleges that. the agree- 


ment cannot be certified.for the simple. 


reason that it was never entered; into: I 
notice that in his replication dated the 12th 
. of July, 1926, no specific objection was taken, 
by the ‘decree-holder that” even. assum- 
_ing thdt there was 3 


upon “by the” judgment-debtor: for: the 
' purpose of being recorded by way ófadjust- 
: It appears, however, 
that at the time of the argument the ‘point 
was definitely raised seeing that the learned 


. Senior Subordinate Judge observes as fols. 
' lows:— - : 


' - "n 


The following point "for determination 
arises: : ! to 

*(1) Is the application of judgment-debtor 
forthe alleged adjustment to be certified 
entertainable?" : | hi, 


. With the second point we are not concern- ` 


-edsq far as this appeal goes. Hence the 
position is that neither party, was*taken by 
. surprise and each of them knew the case 
that he had to meet. The.learned Subordi- 


nate Judge after hearing arguments held. 


that in view of the case decided- by the 
Allahabad High Court.in Lachimin Das 
v. Ram Nath (1)itis not competent to the 


- judgment-debtor to set up an oral agree-. 


ment by way of thesadjustmentof thé decree. 


Mr. Ram Lal Anandon behalfofthe judg- ' 


ment-debtor has'eited a case of the Calcutta 
High Court 
been dealt with in view ‘of the. provi- 


.. sions of ss. 91 and. 92 of the Evidénce Act. . 
For the purposes of deciding this case. 
it is unnecessary for me to go into this - 
question, although .the judgment of Mr.. 


Justice Walsh, in the. cgse reported in 


(1) 64 Ind. Cas.-990; 44 A. 258; 20 A. D. J. 65; A. I. 


R. 1922 AIL 13. 
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. the. 


an oral agreement' 
that’ oral agreement cannot be relied . 


in which the question has: 


Lachhmin\ Das “y. Ra Nath. (a) has 
dealt “with. this question. I “base wy 
decision upon -the .reasoning adopted 


‘by Mr.: Justice Piggott, in his judg- 


ment.:. Higi view is that an. oral agree- 


‘ment which -has.nqt yet been performed 
“by either party could not successfully be 


get up in order to prevent a decree-holder™ 


from proceeding with the execution of the ` . 


decree. The facts are precisely the same 
here. ' The judgmeht-debtor has not in any 


terms of the alleged agreement on which he 
relies. He simply urged before the learned | 


Judge ofthe Court below that the adjust- ` 


mént of the decree may be recorded on the 


-basis of some oral evidence. ‘The Court 
below was -right in. holding that such. 


matters cannot be enquired into by an 
executing Court. Mr. Justice Walsh in 


` his judgment very ‘succinctly remarked:—' 


*An inchoate contract which if completed 
would bar execution ofa decree, cannot 
be pleaded as a bar to execution under 
O. XXI, r. 2, and the judgment-debtor 


ME 


cannot: -claim that'tlie contract should be. 


completed and then be invoked in bar of" : 


execution." With this reasoning of the 
learned Judges 
Court Irespectfuly agree. Asli have in- 
dicated above it is not necessary for me for 
the. purposes of this case to go into the 
question involving the application of ss. 91 
and 92 of the Indian. Evidence Act to the 
facts of this case. | : 
. I would, therefore, under the circum- 
stances dismiss the appeal and affirm the 
order of the Court below with costs. The 
order of stay of execution would riecessarily, 
having regard to the order passed by me, 
be vacated. - 2 
R. Le - Appeal. dismissed. 


, ALLAHABAD HIGH COURT. 
First Crvin ApPEAL No. 237 or 1924, 

D. April 19, 1927. 

`- Present:— Mr. Justice Sulaiman and 
"0 0. Mr. Justice Banerji. 

:OGK, NIRBAN SINGH-—PLAINTIEE— 
vorne a `~ ÅPPELLANT: | |, 

. Meer. te versus: . a 
: Musammat BARI BITTA AND anoTHER — 
"s +’ DEFENDANTS— RESPONDENTS, 


z p as 
U. P Land Revenue Act (III of 1901), s. ilI— 
. Partition proceedings—Civil Court, jurisdighon of, 


of the Allahabad High © 
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The jurisdiction of the Civil Court to enquire into 
aclaim of title as regards properties which are the 
` subject-matter of a partition inthe Revenue Court, 
arises only under s. 111 of the U.P. Land Revenue 
Act. When no suit within the time allowed by that 
section and in compliance with it has been instituted, 
the Civil Court cannot goon with the enquiry. [p. 
88, col. 2; p. 89, col. 1.] 

‘First appeal from a decree of the Subor- 
dinate Judge, Pillibhit, dated the 13th.of 
March 1924. 

Sir Tej Bahadur.Sapru, Messrs. B. E. 


O'Conor and P. N. Sapru, forthe Appel- . 


lant. . 
“Mr. P. L. Banerji, for the Respondents. 


JUDGMENT.—This is a plaintiff's 
appeal arising out of a suit for a declaration 
that the plaintiffiwasby right of survivorship 
and according toa mutual settlement, the 
exclusive and absolute owner in possession 
of certain zemindari properties consisting 
of 6 items set forthin the plaint, and that 
the principal defendant, Musammat Bari 
Bitta, had no right of ownership or parti- 
tion thereto,,except to get Rs. 500a year 
as maintenance allowance. The case put 
forward in the plaint was that fhe plaint- 
iff wasa member ofajoint Hindu family 
with the principal defendant's deceased hus- 

e band, Gobardhan Singh, when he died and 
that Musammat Bari Bitta did not succeed to 
his estateas a Hindu widow. It was men- 
tioned that she applied to the Revenue Court 
for partition of some villages and the plaint- 
iff objected, with the result that the 
Revenue Court referred the plaintiff to the 
Civil Court for a declaration of his owner- 
ship. The plaintif, however, alleged that 
before he copld file a suit, there was a 
mutual compromise under which it was 
settled that the defendant would give up 
all claim to the villages in dispute in the 
Revenue Court, as well as other properties 
which were the subject of dispute inthe 
civil suit, and receive Rs. 500as mainten- 
ance allowance. The contesting defendant 
pleaded that her husband was separate from 
the plaintiff and that she had succeeded to 
his estate as a Hindu widow. She denied 
that any complete compromise was arrived 
at between the parties which determined 
the proprietary title. It was also pleaded 
that the claim was barred under ss. 1|l and 
233 (k) of the Land Revenue Act. The 
learned Subordinate Judge has not allowed 
the ‘plaintiff an opportunity to produce 

sesalevidence to prove the alleged com- 
promise. His opinion was that such a com- 
promise had to be reduced into writing and 
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duly registered, and without such formality 
it was not forcible in law. .He according- 
ly excluded all evidence offered by the 
plaintiff to provethe terms of the compro- 
mise. Nevertheless, for purposes of limitation 
he has recorded a finding thaton the evi- 
dence he is inclined to hold that there was-a 
compromise from which the defendant sub- 
sequently backed out, In his opinion, the 
claim was not barred by limitation inas- 
much as there was something tantamount 
to a fraud practised by the defendant. 
The plaintiffs suit failed merely on the 
ground that there wasno registered docu- 
ment. 

We are unable toagree with the Court 
belowon either of the two main points detid- 
ded by it. : 

The question really was not strictly . one 


. of limitation coming under the Limitation 


Act, Even ifit were, s. 18 of the Limitation 
Act would hardly be applicable as that 
canapply only when the plaintiff hhs by 
the fraud of the opposite party, been kept 
from the knowledge of his right or title. 
That obviously was not the case here. The 
question, however, isnot one of limitation 
in the strict sense of the word. Under s. 111 
ofthe Land Revenue Act, the partition 
Gourt has power either to decide the ques- 
tion of title itself or directany party in 
the case to institute a suit within three 
months in the Civil Court for the determina- 
tion of the question raised. Ifthe party 
ordered to filea suit within three months 
fails to do so, under sub-cl. (2) of that 
section the Collector must decide the 
question against him. Ifthe suit is insti- 
tuted, the partition Court acts in accordance 
with the decision of the Civil Court. e It is 
an admitted fact that the present aivil suit 
was not filed within three months of the 
order passed by the partition Court. On 
this fact being brought to the notice of 
the Revenue Courton the30th of April, 
1923, it held that the objector had failed to 
file a civil suit and thatethe partition pro- 
ceedings should accordingly proceed. That, 
no doubt, was a decision ag&inst him on the 
questáon raised by him. When the objec- 
tor went up in appeal the Appellate Court 
eame to thesame conclusion and held that 
nocivil suit having been filled within the 
three months allowed, the procedure of the 
Revenue Court in proceeding with the 
paruuon was correct. The appeal was 
aecordingly rejected. In ouropinion, the 
jurisdiction of the Civil Court to enquire 


I 
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into a claim of title as regards.properties , more an acknowledgment.ef the right of à 
which are the .subject-matter of a.parti- -claimant than of actual irarsfer: to him, 
tion in the Revenue Court, arisesonly under: : We, therefore, think. that the Court below 
8,111, When no. suit within. the time was not right in excluding -oral evidence 


allowed. by that section and in. compliance .;. that; was offered by the -plaintiff to prove: 


with it has been instituted, the Civil;Court . the terms of the alleged 'compromise. It is 


cannot go on with the enquiry. Ifsuch a. only after.the whole-evidence has come 


thing were allowed, the resultrmay be that on therecord thatit can be decided whe- 


the Revenue Court may ignore the Civil , ther the alleged-compromise had passed the , 


Court's decree which would be. altogether stage.ob mere negotiation. aud -whether it 


ineffectual and futile. Underthese circum- had been completed. It is.also only then - l 


stances, itis obvious that.s.-111 is a, barto thatit can, be decided whether it “was ja ` 


` the plaintiff's claim as regards. the villages necessary . part of the. compromise that it 


which were. sought . to be partitioned or to should be reduced to-writing and ‘filed in 


which the ‘order referring the objector .any Court. : The defendants in-their written - 


to the Civil Court expressly or by necessary . statement have admitted that a suit for 

implicatién applied. : „the partition of Minterpur, Katia and 
‘Assuming that there -was a complete -Naugawan,: had been instituted in -the 

compromise between the parties subsequent Revenue Court. | zi. 

to the order of reference tothe Civil Court The learned Advocate for the respondents 


'. and-prior to the institution of the. civil.suit, does not, however, admit that items Nos. 1,2 
‘such a compromise be brought to the notice and 3 in the list attached to the plaint, were ' 


ef the Revenue Court itself and under sub- not the subject-matter of ` disputes in the 


el. (3) of s. 111 that Court could have taken Revenue Court: He has actually drawn our. 
into account such a compromise and decid- attentionto a copyof an. objection filed . 


ed the suit in accordance with it., Asa with regard to the partition‘of Mauza.Deoria 
matter of fact, the matter was brought to Kalan. We leave, this.question to be decid- 
the notice of the Appellate Court which edby.the Court below after the respond- 
cafne to the conclusion that the compro- ents have produced any further . document- 
mise. did not relate to the question of ary evidence -whieh they may wish to. 
title, but merely to a settlement of ihe produce in order toshow that:any or all of 


- question of attachment. Having regard to theseitems were in dispute in the.Revenue 


"how registration would be-compulsory. A. e 


these circumstances, we are of opinion that Court.and were the.subject ‘of the partition 
the present suit, so far as it relates tothe proceedings.at that time. 


properties in dispute in the Revenue Court, .We accordingly send down the following 


cannot be entertained. : : three issues to the Court below:— | 
It mayfolowfurther that the decision . (1) Whether there- was any  eompléte 


ofthe partition Court on the question whe- compromise betweenthe parties aseset out 


‘ther-the family was joint or separate, must in.para. llof the plaint and if so, what 


now operate as res judicata and that itisno were its-actual terms and to.what properties 
longer open to the plaintiff to contend-that if.related ? - : M 
the family was joint inrespect of the pro- .(2) Was iban essential part of this com- 


* pertiesin dispute in the Revenue .Court. promise that it.should be reduced, into writ- 


Such a position would be untenable, Ft- ing or that.it.should.be filed inany Court of . 


is in view. of these circumstances that the Law? . °° . l 
learned Advocate for:the. appellant has not (3) Wereany of the -villages, Khardhai. 
pressed grounds Nos.el, 2 and 7 of. the Deoria Kalan and Deohanan in dispute in 


memorandum of. appeal | . , the partition Court? ` l 
We, however, do nof think that the Court, The’ parties will be entitled to produce 


below was rightin rejecting the oral evi- e further oral .and -documentary evidence on : 


dence tendered by the plaintiff. Underno the-issues remitted, The Court below will ^ 


law is a compromise or a mutualesettle- return the findings, after taking the.neces- 


ment, between parties required to bere-. sary evidence, by the 15th of July, if con- 


duced into writing. When no writing is- venient.: : $ 


t 


absolutely necessary, it ie dificult to see WH. Retord returned, 


compromise of this kind does not neces- Boc n 


sarily amountto a transfer of property. Itis - 


- Malak MOHAMMAD KHAN-— PLAtNTIFE 
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+. ents. 
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March 28, 1927. - : 
'.. Present:—Mr. Justice Jae Lal, : 
> APPELLANT : 
i s 7 > Tersus pti 
HET RAM AND ANOTHER—DEFEN 
E S0 — RESPONDENTS.. i 
_ Civil Procedure Uode (Act V of 1908), s. 11—Two' 
suits pending between same parties—One decided while 
other pending—Res judicata. © 
Where there are two suits between the same parties 
involving the sáme issue and one of them is finally 
decided while the other is still pending, the finding 
in the decided case operates as res judicata in the 
, pending suit. : : : 
Second appeal from the ‘decree of the 
Senior Subordinate Judge, Rohtak, dated 
the 27th August, 1926, affirming that of the 
Subordinate Judge, Fourth Class, Jhajjar, 
‘District Rohtak, dated the 30th November, 
1925. | - 
Dr. Nand Lal, forthe Appellant. - 
Mr. Shamair Chand, for the Respond- 


. E 
DANTS 


; JUDGMENT.—The plaintiff instituted 


‘`. four suits to pre-empt four sales in. respect: 


^. want of copies of the judgment in the 


+ 


ue hold that even i 


ef shares in the same property in favour of: 
thesame vendees, which were tried together 
and dismissed. The Subordinate Judge 
„wrote two -judgments,- disposing of tke 
‘four suits and made a reference to one in 
the other. In ‘fact, the two judgments 
‘were supplementary to each "other, The 
plaintiff appéaled in all the four cases 
but in two of them, thatis, Nos. 200 and 
201, he did not file copies ofthe judgment 
written en the other two cases. The Senior ` 
Subordinate Judge, who heard the appeals, 
dismissed them so far as these suits, Nos. 200 
and 201 were concerned on the ground thate 
they ha& not been properly instituted’ for 


other: two cases. He then proceeded to 
' decide the appeals in the other two suits 
and finally. dismissed them, holding that 
thé plaintiff had failed to prove his right. 
to pre-empt the sales. The latter thereupon 
filed second appeals in allthe four cases, 
two of them wete dismissed in limine but 


| the remaining two, that is, those relating to 


suits Nos. 200 and 201, have. been admitted 
,ioahearing. ©. s ; E 

After hearing , arguments of Counsel, I. 
: f I were inclined to dis- 
--gree with the Senior Subordinate Judge 


. „in hi8 opinion that copies of the supplement- 


„ary judgment should have been filed . 


* 
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appeals or that the learned Judge below . 
should have exercised his discretion by ex- 
tending thetime under the circumstances 
and by granting permission to the a»pellant 
to file-qopies of the judgment concerned, 


-I consider that, having regard to the fact 


that the finding in the.other twq cases, 
which must: now be deemed to be final and 
conclusive, that the plaintiff has no locus . 
standi to pre-empt the eales which finding 
also governs the two appeals before me, 
I should decline to interfere on this appeal. 
The learned Senior Subordinate Judge has 
declined to exercise a discretion that rested 
in him to extend the time, and under the 
circumstances referred to above, it is not . 
incumbent. on me to interfere with the 
exercise. of that - discretion in a ‘second 
appeal: ee 

I dismiss the appeals but leave the 
parties to bear their own costs. 

R. L, Appeals dismissed, 

s 


—— € 


MADRAS HIGH COURT. 
Szcoxp Orvir APPEAL No. 661 oF 1925. 
í November 15, 1926. 
Present :—Mr. Justice Jackson. 
OBLA SUBBIER—PLAINTIFF— ÁÀ PPELLANT 
versus 


. RAMA SAMI KONAR—Dzrexpant No. 2— 


RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. i1—Res 
judicata—Finding, finality’ of—Tests—Right of 
appeal, relevancy of —‘Subsiantially in issue’, meaning * 
of—Unnecessary but relevant. finding, ewhether res 
judicata—Suit by Hindu son to yet aside decree 
against him on father's debt on ground of want of 


. representation—F'inding as to nature of debt, whether 


res judicata. 
: In a suit by a Hindu son to set aside a decree 
obtained against him on & mortgage executed by his 
father on the ground that he was not properly re- 
presented in the former suit, the question as to 
whether or not the deb® was binding, is irrelevant 
anda finding in respéct of such a matter is not rea 
judicata in a later suit. [p* 92,col..2] | - : 
* The question of finality of a finding ina suit for 
purposes of res judicata is unaffected by considera- 
tions whether an appeal lay from the decision, or 
whether i¢ was embodied in the decree. If the 
decision was on a matter which was substantially 
in issue between the parties it will be res judicata 
although there was no appeal, or could have been 
no appeal, and although the decree ftself was based 
&n grounds independent or in spite of the particular 
decision, [p.-92, col. 1.] 

The expression ‘substantially in issue’ means of 
real competence or yalue ; it does not mean neçospary. 
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Therefore, itan issue in a suit had been directly 
raised &nd decided, and is not manifestly incidental 
or irrelevant, the Court which is considering whether 
that decision amounts to esjudieata should not im- 
port nice questions as to whether the issue had been 
absolutely necessary to the determination of the suit; 
it is sufficient to find that the Court and the parties 
thought so,and proceeded on that assumption. [p. 
92, cols. 1 & 2.] 
[Case-baw discussed.] 


Second appeal against the decreeof the 
District Court, Madura, in A, S. No. 55 of 
1923, preferred against that of the Court of 
the District Munsif, Madura Town, in O. S. 
No. 446 of 1918. 

i Mr. K. S. Jayarama Ayyar, for the Appel- 
ant. : 

Mr. P. N. Appasami Ayyar, for the Re- 
spondents, 


JUDGMENT.—The plaintiff sued on a 
mortgage and obtained a decree for sale 
against Ist defendant and his minor son 
2nd defendant. The 2nd defendant- then 
brought O. S. No. 80 of 1920 inthe Court of 
the District Munsif of Madura Taluk plead- 
ing that the mortgage-debt wasfor impro- 
per purposes and, therefore, not binding 
upon him, also that he was not properly 
represented inthe suit and praying for a 
declaration that the decree was not bind- 
ing upon him. The District Munsif found 
that the 2nd defendant's guardian ad litem 
had never consented to actand granted the 
prayer that the decree was not binding. 
The plaintiff then applied successfully to 
have the suit re-opened as against @nd de- 
fendant with a proper guardian. Both lower 
Courts have found on the re-heering that 
the debt was not binding upon 2nd defend- 
ant inasmuch as it was only justified as 
being far trade, and there was no proof 
that this is atrading family. The plaintiff 
appeals and attacks this finding mainly on 
the ground that in O. S. No. 50 of 1920 a 
direct issue was raised and determined: 

* Is the hypothecation debt contracted by 
the 2nd.defendant binding on the plaintiff?” 


and the finding on tifat issue in the affirma- 
tive must operate as res judicata in the pre- 
- sent suit. . 


Therefore, the point for determination is- 


whether this matter was directly and sub- 
stantially in issue in the former’ suit and 
was it heard and finally decided? There 
can be no doubt that the matter was directly 


in issue, abd it was finally decided against. 


the 2nd defendant. The decreé was in his 
favour because ofthe finding on the first 
issue in regard to proper representation, so 
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there wes no necessity to-appeal against th. 
decree.’ Probably, ifhe liked he could hav 
appealed against the finding, as an appea 
from the ‘decree—Nimmajadda Venkates 
waralu v. Badopati Lingayya (1) and Ra" 
ghava Iyengar vw. Ifula Theven (2). Bw 
whether he elected to appeal or to te 
frain from appealing has no bearing upon 
the question of res judicata—Y usuf Sahib v. 
Durgi (3) and Muthaya Shetti v. Kanthappa 
Shetti (4). It was held in Parbati Devi v. 
Mathura Nath Banerjee (5) that if the party 
were debarred from appealing there could be 
no res judicata; but the effect of the Madras 
rulings cited above would be that he is not 
debarred, and if he were, it would not affect 
the matier. Once it is found that the right 
to appealis not a determining factor in the 
question, it is difficult to see how it can 
matter whether the res judicata is or is not 
embodied in a decree. But in Thakur Magun- 
deov. Thakur Mahadeo Singh (6) the Privy 
Council ruling in Run Bahadur Singh v. 
Luch Koer (7) was quoted as authority for 
the proposition that if the decree is in spite 
of the finding there can be no res judicata. 
In that caseonly one point was in issue, 
whether a family was separate or joint, and 
the High Court found on the facts that it 
was joint but decreed on the law, because a 
previous case, operated as res judicata, that 
it wasseparate. The Judicial Committee 
merely remarks that the respondent need be 
under no apprehension that the finding on 
facts would stand in her way because the 
actual decree isin a contrary sense. Thakur. 
Magundeo v. Thakur Mahadeo Singh(6) isoneof 
those cases where two points hadte be deter- 
minedwhether the tenant had occupancy 
right, and whether he had received notice 
to quit. The decree dismissing the suit for 
want of proper notice to quit was no doubt 
in spite of the finding that the tenant had 
no occupancy right, but the circumstances 
are efitirely different, from those in Run 
Bahadur Singh v. Lucho Koer (7). This is 


(1) 83 Ind. Cas. 960; 47 M. 633; 20 L. W. 63; (1924) 
M. W. N. 491; A. I. R. 1924 Mad? 689. 

/2) 97 Ind. Cas. 346; 24 L. W., 292: 51 M. L. J. 211; 
(1996) M. V. N. 761; A. I. R. 1926 Mad. 974. 

(3) 30 M. 447; 2 M. L. T. 368; 17 M. L. J. 260. 

(4) 45 Ind. Cas. 975; 7 L. W, 482; 34 M. L.J. 431; 
23 M. L. T. 291; 41918) M. W. NG 334. 

(5) 15 Ind. Cas. 453; 400. 29; 16 C. W. N. 877; 16 

L. J.9 


~ (6) 18 C. 647; 9 Ind. Dec. (N. 8.) 432: mae 
(7) 11 O. 301; 12 I. A. 23; 4 Sar. P. C. J. 602; 9 Ind. 
Jur. 202; 5 Ind. Dec. (N. s.) 960 (P. O.). 


i : irrelevant, the Court which is con 
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pointed out'in Ramakrishna Naidu v. 
Krishnasami Naidu (8). 


"Therefore, the question of finality isun- 
.affected by considerations whether an appéal 
. lay from the decision,.or whether it was 

embodied ‘in thé decree, ‘If the decigion is 
‘on a matter which’ was ‘substantially in 
‘issue between ‘the parties it will be res 
_ judicata although’ there was .no appeal, or 

could have -been’no appeal, and ‘although’ 
` thé decree itself was based on grounds in- 
dependent or in spite of the. particular deci- 

sion. . 

Yt remains then to see what is meant ‘by 
substantially in.issue, The definition of 
. substantial in the Oxford Concise Diction- 

-ary “of real importance or value "brings 

out the sense of the phrase, To say that 
substantial means necessary puts it rather 
too high. Thus in Midnapore Zamindari 
Co., Lid. v. Naresh Narayan Roy-(9)ihe 
Privy Councilcites with approvalajudgmerit 
of the Calcutta High Court where it is observ- 
ed at page 640* ib is contended that the 
issue “was not a necessary or &'proper one to 
. be ‘tried in that suit, and that it is open to 

us’ to say so, But we must see first whe- 
ther ‘this Court adjudged otherwise, ‘that 
is; whether this Court having the question 
before its mind decided thatthe issue ‘did 
‘arise. If so, that decision would be as -much 
res judicata, asthe final determination :of 
the issue .on the merits, ‘If we are of 
opinion: that the Court did so: decide,. 
we are not concerned to see whether 
. "it "did so riglitly or not, and indeed -can- 
`. not'do so. Now'thisis not atase, as not 'in- 
. frequently*happens, where incidentally-sóme 
point is decided which is not necessary 
which was ‘not of first-rate importance or 
specially brought to the notice of the Oourt.” 

The ‘éfiéct of this would 'seern to be that 
;. that if an issue has been directly raised ‘and 

decided, and is not manifestly incidental or 


sidering 


whether that decision ‘amounts to resjudi- 


" i cata should not import nice questions as to 


whether the issue had been ‘absolutely ne- 


cessary to the de{erinination ‘of the suit; 
it is sufficient’to find that the. Court and 


(B) 52 Ind. Cas. 34; 9 
Me 36 ML : 
. .^ (8) 80 Ind. Cas. 827; 51 C. 631; A»I. R. 1 NV 
= '144; 26 Bom. D. R. 651* 47 M. L. J. 23, 35 M A T 

189; (1924) M. W. N. 723; 29 ©. W. N. 34: 20 LW. 
ATH 511. A. 293; L. R. 5A. (P. 0.) 137; 23 ALJ. 
16;:3 Pat. L. R. 193; 6P. L.T.750(P.'G). T 
' Page of 31 C—[Ed] ———— . -. 


L. W. 180; (1919) at. W.N. 7. 
Ded. ee ed 


“""*Page of 11 O.— Ed.] 
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-the parties ‘thought “go, ‘and ‘proeéeded on. 


that assumption. Cases may occur in which 
it will -be ‘extremely diffisult to draw the 
line betweén what is irrelevant, and what. 


-the Court may be held to have thought 
-important. -For instance the. case in fun - 


Bahadur Singh v. Lucho Koer (7) had no 
doubt proceeded on the assumption that 
the issue whéthér the family was or was not 
divided, was a necessary and- proper issue ; 
‘but the'Judicial Committee at page 310* 
holds that “the questién of title was no 
more than incidental and subsidiary to “thé 
main- question.” : : 
Again in Midnapur Zemindari Co.v. Naresh 
Narayan Roy (10) although the issue of 
occupancy right had been treated as neces- 
sary in thelowér "Coürt,and'even' taken on 
appeal to the High Court, the Judicial Com- 
mittee nevertheless found that it could not 
be ‘treated as res judicata because. the de- 
fendants, having succeéded : on the other 
issue that the ‘suit was premature, had no 
occasion to go further ab to the finding 
against them ; so ‘that (as I venture to think 


:is the line of reasoning) by the time the 
question reached the ‘High Court 


l whose 
appellate decision is what was put forward. 
as-res.judicata, the issue was obviously 


- incidental, however seriously the parties 


may have regarded itin the course of the 
trial. 2 

But happily the presentease is not on the’ 
border line, ‘and presents no difficulties. In 


- the suit to set-aside the decree, the question 


88 to whether or-not the'debt was binding, 
could only be regarded as irrelevant. There . 
is no prayer fora declaration that the debt 


ig not binding, and whether it was bind- — 


ing ornot could not affect tbe,question of 
getting aside the decree. Presumably the 
point was raiséd in the plaint merely asan 
assurance to the Munsif that ithe ‘suit had 
real merits and was not one-based on a bare 
technical plea; but why the issue was evér 
tried is beyond my payers of presumption. 
I do not think it can be said that the 
Court really thought it*of importance or 
value. Mr. Krishnan Nambiar was a Munsif 
of six years’ experience and can be credited 
with the knowledge of what was relevant 
to a-plea, His trying the issué ought to 


have been sheer inadvertence, I find, there- : 


fore, that the decision in O. S. No. 50 of 


© (40).64 Ind. Gas.231; 48 O.460; 14 L. W. 265; 30 


M. L. T. 279 


; A.I. R.1922 P.O. 241; 48 LA. 49 
(P. €.) ` 





` 
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1920 is not npon a matter -substantially in 


issue in that suit so asto constitute it'as' 
res judicata in thissuit. It was ‘further argu-. 
ed ‘that in dealing with the féctson their. 


merits the lower Courts had misapprehend- 


ed the. evidence, but I do not find that.they 


have erred in any . respect: Theré wag: no 
evidence of. necessity justifying alan" of 


_Rs. 700. No.other point was raised.: 


"Ihe appeal accordingly fails: -on all 


grounds and is dismissed with costs. - 


"Y. N. Y. Appeal dismissed. 
A. N. A. As [urs 


CALCUTTA- HIGH COURT. 
APrEaL.FROM.ORiGINAL DgoREE No. 43 

oft oF 71926, . tg 
January 4, 1927. 

Present :—8ir George Olaus Rankin,: 
Kr., Chief Justice and Jüstice.Sir'Oharu 

. Chunder Ghose, Kr. 
. KESORAM PODDAR—Dsrenpant 
; / APPELLANT 


; versus - Mem 
BANAMALI DEY AND OTHERS— PLAINTIFFS 
: ~ —REsPONDENTS. ` . 

Evidence Act (I of 1872), s. 116—Ejectment—Title 
of lessor, whether can be questioned—Hstoppel—Com- 
pensation in, respect..of improvements: made before 
cominencement of tenancy, whether can be claimed. ' 
` A lease of certain busti lands‘for a ‘périod .of 25 
years was granted by one M im favour- of three 


- persons who subsequently assigned the lease to the 


defendant. The:,defendant proceeded to divide the 


lands into two portions one of which was let out to. 
tenants and the other was retained by the defendant. - 


On the portion retained by him ‘the defendant built 
a pucca- house at a considerable’ expénsé. „In his 
turn he assigned the lease-.to one .K. and himself 


became a sub-lessee of the premises. comprised’ in the - 


original lease. K thereafter assigned the léase to the 
plaintiffs who were minors and who became ‘entitled 
under thg assignment to the arrears of rents due 
from the, tenants in actual possession of the pre- 
mises. In aduit by the plaintiffs for ejectment df 
the defendant, thelatter objected, thas the plaintifs 
being minors the assignment in their favour wasin- 
valid and that in any case the defendant was entitled 
to 
by him: - 
Held, (1) that the defendant having .attorried to 
the plaintiffs. as a tenané, he could'not question’.the 
title of his lessors; [p. 95, col. 1.] Am UN 
(2): that the pucca ‘house having been built: by. the 


: defendant before he became a tenant of the premxes, 


he was, not entitled to, claim. compensation in'respect 

ofit. [ibid.] wee UA 
Appeal against the decision ofeMr,-J ustice 

Pearson, dated the Ist February,1926:. 
FACTS appear- from the: following 


judgmentot i 
Pearson, J.—(Febrüavy 1, 1026.— 
This. is &-suit for -ejectment. -and 


-arrears: of .rent, The decree for, rent 


7 
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compensation in .respect'of the pucca house, built - 


93 
is not resisted and the plaintiffs must 
have judgment for, the sum of Rs. 1,511-14. 
As ‘regards the other part of the claim, 
namely, ejectment, this has been resisted 
- by the defendant on various grounds. The 
position is that under a lease dated 29th: 
July, 41919, Maharaja Sir Monindra Chunder 
Nandi leased the: premises to certain per- 
sons called the: Kallas for a term of 25 
years commencing from that date. Then on 
the 22nd December, 1919,the Kallas made 
an assignment of their interest’ under the 
lease to the defendant for the unexpired 
portion ofthe term, Another document of 


. - the-7th- April, 1923, was made between the 


defendant and Bhagwandas Kalla by which 
the defendant madé an assignment of the: 
then unexpired .residue of :the term to 
Bhagwandas Kalle, Then it issaid that. the 
defendant attorned to Bhagwandas Kalla . 
with effect from 7th April, 1923. There is 
another document dated 30th September, ` 
1923 by which Bhagwandas trgnsferred to 
the plaintifis the ‘lease for the then-unex- 
:pired portion of the term; and under an- 
, other document dated-5th September, 1924, 
the arrears of rent were assigned: to the 
plaintiff including the’ rent dué by the 
defendant in respect of the premises-from 
the 7th April, 1923 ^ . i eer 
- The notice to quit in the suit- is objected 
to’ by the ‘defendant. as showing that no 
ejectment can-be claimed in the circum- ' 
stances of the case. The argument is, that 
the notice to quit requires-the defendant 
to give up possession immediately on. the 
expiry of the month of Magh 1331, The 
-30th of Magh corresponds with. the 12th 
of February, 1925, and the notice to quit 
is dated 9th January, 1925. The argument 
is, that going by the English dates - no 
notice to quit given on the 9tf January 
could be effective "unless it were timed 
'- to expiré at'the end of February,and that 
in thè present case théreis no foundation 
„ for holding that the lease in question had 
- anything to do with ‘the months in the 
Bengali year. It has, hówever,been poin- 
ted out that two at least of the documents 
that.'are produced. before me- show that 
the: head.lease relating to the-land in 
questione docs go: by the' months "of the 
Bengalee year.and this, I think, affofds a 
- complete^anewer to the arguments that 
: have been put’ forward: A further point 
: was- taken as regarde'the agreement whfth 
. is alleged in para. 3of.the written :state- 
, ment, “That” agreement it? has not been 


E 


a 


“4 


attempted to prove owing. to the absence 


of the defendant itis said through some . 


illness. . 

The farther’ contention is that the plaint- 
iffa in this*case should not have judgment 
for ejectment unless they pay the value 
of cərtain structures which were admitted- 
ly put up by the defendant upon the 


“land during the time he held possession 


of it. As to this I think the answer is 
io be found in the document of the 7th 
April, 1923, in which it appears that the 
defendant was transferring the assignment 
“All the lease-hold under the Indenture of 
Lease dated 29th July, 1919, and all the 
right, title and interest, claim and demand 
whatsoever of the assignor in and upon 
the said leasehold, and the lands heredita- 
ments messuages and premises in the sche- 
dule hereunder fully described.” It is not 
the case as was suggested by learned 
Counsel fqr the defendant that anybody 
was standing by and watching the defend- 
ant putup buildings andthen taking the 
premisesaway from him. The defendant 
put up his building, and then disposed .of 


"his right in the premises; that I think 


is an answer to the argument advanced by 
learned Counsel for the defendant on this 
point. ' ; 

The result, therefore, is the suit must be 


decreed in regard to the ejectment also. 


Costs on scale No. 2. 

Messrs. S. C. Roy and B. Rai Chowdhury, 
for the Appellant. 

Messrs. H. D. Bose, and P. N. Sen, for the 
Respondents. 

i FJTUDGMENT. 

C. C. Ghose, J.—This is an appeal 
against a judgment of my learned brother 
Mr. Juste Pearson dated the 1st February 
1926, by which he decreed the plaintiffs’ 
claim for rent aggregating to a sum of 


: Rs. 1511-14 0 and for ejectment from pre- 


mises No. 1 Raja Brojendra Narain Roy 
Street, against the defendant Kesoram’ 
Poddar. The facts, shortly stated, are as 
follows :— 

It appears that the property in question 
is one of several parcels comprised in .a 
lease for 25 years from the 23rd July, 1919, 
granted by the Maharajah Sir Manindra 
Ohandra Nundy on the 29th,July, 1919, in 
favour of 3 persons who are described as 
tee Kallas. On the 22nd December, 1919, 
there was an assignment of the lease by 


` the then original lessees to the present 


defendant Kesoram Poddar, The premises 


- 
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in question were busti lands and the 
defendant Kesoram shortly after the last 
mentioned date proceeded to divide the 
said busti lands into two portions, one of 
which was called the eastern portion and 
the othef the western portion. The eastern 
portion was let out to two tenants named 
Kamini Dasi and Benode Behari.Ghosh. 
As regards the western portion to which 
the present suit relates, it appears that 
Kesoram retained possession thereof and 
it is said that he erected thereon a pucca 
house at considerable expense. On the 
7th April, 1923, Kesoram assigned in his 
turn the said lease dated the 29th July, 
1919, to one Bhagwandas Kalla.” It appears 
that after the last mentioned assignment 
of the lease, Kesoram Poddar became a 
tenant or sub-lessee of the premises com- 
prised in the said original lease. On the 30th 
September, 1923, Bhagawandas Kalla, the 


' last assignee assigned in his ture, the said 


lease to the present plaintifis who became 
also entitled to thearrear¢ of rents due from 
the tenants in. actual occupation of the | 
lands. 

It appears that at no time from the date 
when the defendant Kesoram became ten. 
antofthe said western portion of No. 1 
Raj& Brojendra Narain Roy Street, did he 
pay any rent whatsoever for the same and 
in this suit the present plaintiffs are seek- 
ing to recover from the defendant a sum 
of Rs. 1,511-14-0 being the rent due from 
the 7th April, 1923, upto the end&of the 
Bengali month, Magh 1331. 'The rent is 
calculated at the rateof Rs. 68 per month. 
So far as the claim for rentis concerned, 
there was andis no dispute andatjhe trial 


before Mr. Justice Pearson, the defendant 


did not resist it. . 

So far as the claim for ejectment is con- 
cerned, it appears from the defendant's 
written statement that he wanted to raise 
the pleas that the said western portion 
was exeluded from the operation of the 
assignment ofthe 7th April, 1923, and that 
the notice to quit which had been given 
by the plaintiffs’ Solicitor on the 9th Janu- 
ary, 1925, was bad in law and that in those 
circumstances the plaintiffs were not entitled 
to any decree for ejectment. 

At the hearing before us, the question 
of the invalidity or otherwise of the notice 
tg quit has, been urged and two further. 
points have been taken, namely, (1) that 
the plaintiffs being minors at the time 
when the assignment of the 30th Septem- 
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ber, 1923, of the lease in their favour was 
executed by Bhagwandas Kalla, they had 
acquired no title whatsoever, to the pro- 
perty in question and (2) that having re- 
gard to the fact that the defendant, Keso- 
ram Poddar, after he had obtained an 
.assignment ofthe lease from the Kallas 
on the"22nd December, 1919, had erected 
: a pucca house on the said western portion 
at considerable expense, no decree for 
ejecment could be awarded against him 
unless the plaintiffa were prepared to pay 
' compensation to him. 

As regards the second of these points, it 
is one which is clearly unsustainable. 
Tho plaintiffs were the lessors of the de- 
fendant  Kesoram Poddar. He had attorn- 
ed to them as a tenant and it did not 
and does not lie in his mouth to question 
in any manner whatsoever the title of 
his lessors. It may also be noticed in 
passing that itis not a point which was 
taken at the trial before Mr. Justice Pearson, 
nor one taken in te memorandum of the 
appeal, 

As regards the third point, namely, whe- 
ther the defendant was entitled to com- 
pensation, it appears that the pucca house 
in question had been erected on the wes- 
tern portion of the said premises before 
the defendant became a tenant under 
Bhagwandas Kalla. It was not a house 
or a pucca structure which was erected 
after the defendant had become a tenant 
of the premises and while the landlord 
stood by. In these circumstances the assign- 
ment of the 7th April, 1923, must be 
taken to have included, among others, the 
pucca  hquse which had already been 
erected by the defendant on the western 
portion of the premises, It is a little 
difficult, therefore, to understand how any 
claim by the defendant for compensation 
can possibly arise. The third point, there- 
fore, must be negatived. 

There remains, therefore, for considera- 
tion the question of the invalidity or other- 
wise of the notice te quit. The argument 
which has been presented to us is this 
It issaid that Kesoram became a tenant 
of the western portion of the premises in 
question from the 7th April, 1923, and thát, 
therefore, the notice to quit which had 
been given, by the plaintiffs’ Solicitors, 
calling upon the defendant to yacate the 
premises by the end of Magh, 1331, B. S., 
was not avalidnoticeto quit because the 
‘fenaney was not one according to the 


* B. S.at page 77 of the Paper Book). 
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' Bengali calendar but was one from month 


to month from the 7th April, 1923. It is 
further urged that assuming for the sake 
of argument that rents were payable accord- 
ing to the Bengali months, it could not be 
inferred,therefrom that the tenancy itself 
was one which was or could be regulated by 
the Bengali months. _ E 

Now, the defendant did not, go into the 
witness-box Itis said that at the time of the 
hearing before Mr. Justice Pearson he was 
ill and could notadduce any evidence. Be 
that as it may, the materials before Mr. 
Justice Pearson consisted of the various 
documents referred to above and the notice 
ta quit and of the reply thereto. In the 
notice to quit a claim was put forward that 
the plaintiffs were entitled to recover rent 
up to theend of the Bengali month of Magh 
1331. In reply to the notice to quit which 
is printed at page 21 of the paper-book, it 
was stated on behalf of the defendant that 
he was agreeable to pay the renf claimed. 
From these two documents it would appear 
that the defendant at thas time, viz., on the 
20th January, 1925, did not, and was not 
minded to, raise any question whatsoever 


‘that the rents were not payable according 


tothe Bengali month. The matter, however, 
does not rest there. From an examination. 
ofthe assigament ofthe arrears of rent dated 
the 5th September, 1924, (being a docu- 
ment to which Kesoram was a party) it 
appears that in respect of various premises 
included in the original head lease which 
had vested in the plaintiffs, rents were. being 
paid by the tenants according, to the 
Bengali months (see in this connec- 
tion, Schedule, Part II,- statement of 
arrears of rent due to Bhadra 1330 
1t is 
true that in respect of one or two tenants 
mentioned in the said Schedule, months 
accordigg to the English Calendar are 
mentioned. There were originally on the 
western portion of the premises in ques- 
tion two tenants named Dallu Singh and 
Gaya Prosad Singh into whose shoes 
Kesoram had stepped in. As stated above, 
rents were due from Kesoram from the 
date when, he attorned as tenant, namely, 
7th April, 1923. In that list there is also 
mentioned that the tenants on the eastern 
portion, namely, Kamini*Daei and Benode* 


Behari Ghose, had to pay certain rents up, ~” 


to the month of Bhadra,1330 The. list 
itself isa statement of arrears of rent up 
to the end of Bhadra, 1330, B. &., showing 


~~, 


4 oe 


' that rents wfs Gollected according to the 


Bengali : months. It appears also from the 
documents printed at pages 37,46, 01and 


63 of the Paper Book that rénts payable | 


to the „head lesgor were regulated by 
the Bengali months. In these circum- 
stances it would not be, ia my” opinion, 
a violent assumption to hold that rents 
in respect of the premises comprised in 
the head lease and in particular in respect 
of premises No. 1 Raja Brojendra Narain 


' Roy Street, had to be and were paid 


according to the Bengali months. It is 
said, however, that although the rents 
might have been paid according to the 
Bengali months, it doss not follow that 
the tenancy was one which was regulated 
by the Bengali, months.. As stated above, 
there is no oral evidence in this case. 
Whatever evidence there was on the record 
is documentary and om the evidence it 
has nof, in my opinion, bsen made out 
that the* tenancy in this case was one 
which was not regulated by the Bengali 
months but one which was. regulated by 
the English months. . 

On a consideration of all the circum- 
stances of the case I am driven to the con- 
clusion that the-tenancy in this case was 

, une which was regulated by the Bengali 
months and that the notice to quit calling 
upon the defendant to vacate the premises 
by the end of the month of Magh, 1331, 
was. a valid, and proper notice to quit. 
That- being so, the last point also must 
be' negatived and, in my opinion, this 
appeal fails and must be dismissed with 
costs. * : 

. Rankin, C. J.—l.agree: |. 
Z. Be Appeal dismissed; 


e. 
—————— 


MADRAS.HIGH.COURT. - 
SgcoNp Civic APPEAL No. 713 or 1921, 
‘November 15, 1926. 
Present: —Mr, Justice Jackson. 
SUNDARA REDDI—Pearntirr — 
APPELLANT . z 
ii versus 
» JAGANNATHAN AND ANOTHEu— 
DEFENDANTS Nos. l AND 2--RRESPONDENTS. 
™ Contract Act (IX of 1872), s. 28—Slavery bond— 
- Agreement opposed to public policy. 
Where a person lent a cooly Rs.26 and got him 
pad his gon, to execute & bond that in order to disa 
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charge the interest on the amount the latter would 
work for him at Rs. 2-8-0 a month, and the employer 
obtained a year's work from the son and sued for the 
principal and Rs. 34 for interest : 

Held, that the contract was opposed to public 
policy and unenforceable. 

Second appe&l against the decree of the 
District Court, South Arcot, in A. S. No. 1 of 
1923, preferred against that of the Court 
of the District Munsif, Panratiin O. S. 
No. 86 of 1922. ` ` 

Mr. 
pellant. 

Mr. K. S. Ranganatha Iyer, for the Re- 
spondents. 

JUDGMENT,—The appellant lent a 
cooly Rs! 26 and got him and his son to exe- 
cute a bond that inorder to discharge the 
interest on this amount the latter would 
work for him at Rs. 2-8-6 a month. He 
obtained a year's work from the son and 
now he sues for the principal and Rs. 31 by 
way of interest. : 

The Distriet Munsif works out the rate of 
ibterest at about Reza per annum so the 
year's service afforded the appellant hand- 
some remuneration. 

The lower Courts have found that the 
contract was opposed to publie policy and 
I agree. Whether the bond in question îs 
exactly of the natura ofa slavery bond, or is 
something closely approaching that nature 
does not affect the matter, for in either . 
case it is equally opposed to public policy. 
If, following AnandiramiMandal v. Goza Ka- 
chori (1), it is held that one of the parties 
to the bond was left free to earn money 
in order to pay back the principal, thus dis- 
tinguishing-the case from Ram Sarup Bhagat 
v. Bansi Mandar (2) still some one had to 
support the son for whom the Sppellant's 
niggardly wage of Rs. 2-8-0 was quite inade- 
quate and presumably the fathers wage 
would be employed for that purpose. The 
learned District Judge was wrong in re- 
jecting the last paragraph of the bond as 
"being in different ink when no one had 
questioned its genuineness, but that does 
nat affect his judgment. 

. The appeal is dismissed with costs, 


* Y. N. Y. Appeal dismissed, 
(1) 45 Ind. Cas. 965; 27 O. L. Wf, 439. 
(2)'30 Jnd. Cas. 955; 42 C. 742; 19 C. W. N. 1118, 


T. W. Srinivasachari, for the Ap- 
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LAHORE HIGH COURT. ` 
CximinaL APPEAL No. 183 or 1927. 
May 17, 1927. 

Present:—Mr. Justice Broadway and 
| Mr. Justice Skemp. 
BESANT- SINGH son or ISHAR SINGH— 
f ACOUSED—APPELLANT 
. É versus 
` EMPEROR—RESPONDENT. 

Penal Code (Act XLV of 1860), ss. 201, $02— 
Accused seen last with deceased—Pointing out dead 
body—Motive to kill present—Offence, whether in- 
ferrable. ` 

Where all that is established against the accused 
is that he had a motive-to get rid of the deceased, 
that he is one of the two persons with whom the 
deceased was last seen and that. he had pointed out 
the spote where the dead body of the deceased was 
ultimately found, it cannot be said that the offencd 
of murder has been brought home to the accused 
beyond suspicion. Under the circumstances. only a 
conviction under s. 201, Penal Code, is maintainable. 
[p. 98, cols. 1 & 2] 


_ Criminal appeal from an order-of the 
Sessions Judge, Amritsar, dated the 25th 
January, 1927. 4 4. 

Mr. Brij Lal, forthe Appellant. 

Mr. Des Raj Sawhney, Public Prosecutor, 
for the Respondent. 

JUDGMENT. 

e Broadway, J.—Basant Singh son ‘of 
shar Singh a Jat of Mauza Dhudra in the 
District of Amritsar has been found guilty 
of having caused the death of one Teja 
Singh and under s. 302 of. the Indian Penal 
Code has been sentenced to death. Against 
his conviction and sentence he has. preferred 
this appeal and the case is also before the 
Court under s. 374 of the Criminal Pro- 
cedure Code. 

The facts briefly are these: The deceas- 
ed was ayoung man of about 25 years of age 
and was living with Musammai Hukmi, a 

- woman who had had two previous husbands 
and.for the last two or three years had been 
living as the deceased's keep, She is aged 50 
years. Onthe 18th of June, according to 
her story,.the appellant and his brother 
Harnam Singh eame fo Teja.Singh's house 
and called him away. As Teja.Singh did 
not come back that«ight Musammat Hukmi 
went the following day to Basant Singh and 
asked .him Teja Singh's whereabouts. 
Basant Singh told her that he hgd:gone to 
Amritsar. Onthe following day she met 
Basant Singh again and was told the 
same story, A day later, however, Basant 
Singh and his brothers Harnam Singh and 
Santa Singh eame to Musammat Hukmt's 
house and began to weep saying whata fine 


d 
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fellow Teja Singh had been. This aroused 
Musammat Hukmi's suspicion and she went 
to the Lambardar Sunder.Singh and told 
him that Teja Singh had.gone away with 
Basant Singh and Harnam Singh some days 
previously and had not been back home 
since. "The. matter was reported to the 
Police But apparently no action was taken 
and in spite of one or two further reports 
of Teja Singh'scontinuous.absence no serious 
steps were taken to investigate the question. 
Finally Musammat Hukmi was taken to 
hezd-qüarters by Jamadar Mit Singh 
where she made an-application to the Supe- 
rintendent of Police who deputed the Dist- 


-rict Inspector, Bakhshi Shiv Sahai Singh to 


make special efforts in the matter. Bakhshi 
Shiv Sahai Singh made enquiries at first 
without any result. Finally on the 16th of 
August, 1926, he summoned Basant Singh 
before him and after questioning him 
thoroughly and carefully without any result, 
he proceeded to send for Chuhras and others 
to bring spades announcing his intention 
of digging up the house and the Aaveli of 
Basant Singheand his two brothers, There 
upon itis said, that Basant Singh ‘fell at 
his‘feet and made a statement the exact 
words of which the District Inspector did 
not recollect.but which amounted to infor- 
mation that the body they were looking for 
was buriedin the heveli. Upon receipt of 
this information Basant Singh was called 
upon to'point out the place where the body 
was buried. He accordingly got the key 
of the haveli from his brother Santa Singh, 
and took the Police, and other persens tak- 
ing part in the investigation; to his kaveli and 
pointed out a particular spot under a stack . 
of bhusa where the body would be found. . 
The bhusa was removed and Basanmt^ Singh. 

was given'a kahi with which ‘he proceeded . 
to dig up the ground, aided by his brothers, 
Harnam Singh and Santa Singh. After 
digging about 4j feet they came‘to a bundle 
wrapped in sacking which Basant Singh 
drew out and which on ‘being opened was 
found to contain the corpse of Teja Singh. 
The’ head had been completely severed from 
the trunk and was lying ka one of the 
arm pits. The people on the spot at once 
identified the corpse as that of Teja Singh. 
Certain clothes which were found with the 
body are also said to have been identified 

and in due course the ‘three brothers were 

sent up for trial. The evidence of the Civil 

Surgeon was to the-effect that the body on 

which he held the post mortem examination 


' dence of the witnesses for prosecution. They 
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could not have been dead for more than 
seven days, and was scarcely identifiable 
When hesaw it. Onthe question of identity 
I have no hesitation in accepting the evi- 


saw the body immedidtely after it was taken 
outofthe ground where as ‘the Civil Sur- 
geon did not see it till 48 hours had elapsed 
during which time the corpse had been ex- 
posed to heat andair. The opinion expressed 
by the Civil Surgeon that the death had been 
caused some seven. days before the post 
mortem obviously led the assessors to give 
a verdit of ‘not guilty’ asthe appellant and 


his brothers had been practically in Police. 
.custody since about the 3rd of August, 


After giving due consideration to the opin- 
jon of the Civil Surgeon and to the evidence 
on the record lam not prepared to accept 
the opinion of the-medical withess as con- 
clusive. It is not known exactly when Teja 
Singh was murdered but I have no doubt 
that he mef with his death a considerable 
time before the post mortem examination 
was held. . 

The learned Sessions Judge acquitted 
Harnam Singh and Santa Singh and convict- 
ed the present appellant on the: following 
grounds: Firstly, that he was one of those 


- who on the 18th June, 1926, had calléd Teja 


Singh away from his house; secondly that 
he with his brothers had a motive for get- 
ting rid of Teja Singh, and finally that he 
had actually pointed out where the body 
was buried and'had made certain statements 
which incriminated him at the time. That 
there is a certain amount of motive cannot 
seriously be denied, Basant Singh and his 


' brothers are among the reversioners of the 


' deceased and in the event of his dying with- 


out issue would succeed to a part of his es- 


` tate. It eppears that Teja Singh had mort- 


- 


gaged a good portion of his holding to his 
reversioners, partly to one Abdulla a convert 
to Islam and partly tothe father ef the 
three brothers. In 1923, Teja Singh had 
through Basant Singh and his brothers pur- 
chased a wife who, however, ran away from 
him after two orthree days. He suspected 
the appellantand his brothers of having been 
instrumental in her leaving him and proceed- 
ed:to mortgage that part of the property 
which was held by the appellants’ family to 
one Gurdit Singh paying aff his cousin. 

ater he also mortgaged some more pro- 
perty of his to the same Gurdit Singh. Gur- 


dit Singh has appeared inthe witness-box 


pad has stated that this fact had angered Bar 
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sant Singh and his brothers who had threat- 
ened him. I think there can be no doubt 
that Teja Singh was taken away on the night 
of 18th of June, 1926, by Basant Singh and his 
brothers. There is also no doubt whatever 
that the kody wasrecovered directly through 
information furnished by the appellant. 
The question is whether these circumgtances 
conclusively prove that he was concerned in 
the murder of Teja Singh. 

These witnesses who deposed to what 
Basant Singh stated atthe time whenhe 
offered to point out the body are not agreed 
as to the actual words used and it would, 
thereforé, be unsafe to accept dny of these 
statements as being the exact expressions : 
used by Basant Singh. So much'of his 
statement is undoubtedly admissible and 
relevant as amounts to his having stated 
that he had buried the body of Teja Singh 
in his haveli, but more than that I think 
should be eliminated from consideration. 

We have thus against the appellant mo- 
tive, the fact that he was one of two persons 


- with whom Teja Singh was last seen alive 


on the 18th June, 1926, andthe fact that 
he pointed out the spot where Teja Singh's 
corpse was ultimately found. After careful 
consideration Ido not think that it will be* 
safe to draw the inference from these facts: 
that the appellant was one of the actual 
murderers. No doubt grave suspicion at- 
taches to him in this connection but grave 
suspicion is not sufficient and it is possible 
that Teja Singh might have met with his 
death af the hands of other persons and 
that Basant Simgh had merely assisted in 
disposing of the body and, therefore, is not 
guilty under is. 302 of the Indian Penal 
Code. That he has committed ar offence 
the punishment. for which is provided for 
in s. 201:0f the Indian Penal Code, is how- ` 
ever, perfectly clear. In my judgment it ` 
has not been: proved that Basant Singh 
inurdered Teja Singh but it has been es- 
tablished that he knew that he had been 
murdered and concealed his body with the 
inténtion of Screening the offender. I would, 
therefore, accept the appeal'so far as to set 
aside the conviction and sentence under s. 
302 of the Indian Penal Code, and find Ba- 
sant Singb guilty of an offence under s. 201, 
Indian Penal Code; and sentence him to 
seven years’ rigorous imprisonment includ- 
ing three months’ solitary confinement. 

SKempyd.—I agree. — 

R L, Sentence reduced, 
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PATNA HIGH COURT.. 
RIMINAL ‘Revision No: 239 oF 1987. 
May 11, 1927. 
Present :—Mr. J ustice Sen. ^ , 
"RAM AJ ODHYA. SINGH PsrmróxmR- . 
versus 

-EMPEROR—Oprostra Parry, 

Criminal Procedure Code. (Act V of 1898),, $7195 (1) 
'(b), complaint under—Proper authority. 

Under s. 195 (1) (b), Criminal Procedure Ocde, the 
“complaint can only be made by the Court in ques- 
tion before whom the offence is alleged to have been 


committed, and not the particular public servant con-: 


; cerned who made the enquiry. 


Oriminal revision from an caer of the 
Sessions Judge, Purnea, 


the 9th January, 1927. 


Mr. Brijkishore Prasad, for the Petitioner. zs 


The Government Pleader, for the Crown, 


J UDGMENT.—Ii this case it, appears 
that the petitiones Ram Ajodhya Singh sent 
a telegram addressed to the Magistrate of 


Purnez stating that a dacoity had been ` 
. commited in his house. The Sub-Divisional 
Magistrate upon receiving this telegram. 


directed the Divisional Inspector to. take 
steps. . 


“and recommended the prosecution of the pe- 
titioner under s. 211/ 182 of the Indian Penal 
Oode, On receiving this Police report the 


learned Sub-Divisional Magistrate of Purnea - 


called upon the petitioner to show cause 


why he should not be prosecuted. There- 


upon, on the 23rd April, 1926, the petitioner 
put in x petition impugning the: Police 
report ahd asserting that his allegation was 
` true. 


‘Magistrate, who held a judicial inquiry 
and, finding the case to be false, dismissed 


the complaint under s. 203 of, the Criminal ; 


- Procedure Oode. He, however, passed no 
order directing the ptosecution of the peti- 
tioner under s. 211/182 of the ‘Indian Penal 


Code; nor did he make any complaint under . 


8. 195 of the Criminal Procedure 'Cotle. 
Thereafter, the 
Magistrate ‘of Purnea passed an order i in the 
following terms:— . 

“Seen the order-dated 27th May, 1926; of 
Maulvi Nasir-ud-din Ahmad, Deputy Magis- 
trate. Complaint of the Sub- Inspector; Kosha 


received on 16th March, 1926, : Cognizance : 


- faken, Summon acoused Ram Ajodhya Bingh 


s 


dated the 21st 
March, 1927, affirming that of the Sub-- 
Divisional Magistrate, Sadr. Purnea, dated’ 


The Police reported the allegation. 
` about the dacoity to be intentionally false - 


Uitinfately, the case was made oves. 
to Maulvi Nasir-ud-din Ahmad, Deputy | 


learned Sub-Divisional ; 
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unders. 211, Indian Penal Code, for 16th 


` dune, 1926”, 


The petitioner ‘thereupon filed an : .appeal 
against thé said order of the Sub-Divisional 
Magistrate under s. 476 (b) of .the:Code of 
Criminal Procedure *before the Sessions 
Judge of Purnea who rejected the appeal 
and refused to move the High Court. Ths 
petitioner then moved this “Court i in Crimi- 
nal Revision No. 696 of 1926 and this Court | 
by an order dated the 9th December, 1926, 


„set aside the order. of prosecution under s. OA 
.211, Indian Penal Code, and held that it was. 


the Deputy Magistrate who held the judi- 
cial inquiry, that is, Maulvi Nasir-ud-din 
Ahmad who should file, the complaint under 
s. 195 (1) of the Criminal Procedure Code _ 
and not tke Inspector of Police. What hap-: 

pened after that was that Maulvi Nasir-ud- 
din Ahmad was transferred to Jamshedpur 
and the file was sent on to him at Jamshed-~ 


- pur for action tobe taken. Maulvi Nasir-ud- 


din Ahmad thereupon ‘filed g hs ae 

substantially in these terms: . 

"Under s., 195, sub-s. (1), ‘el. (b) of the. 
Criminal Procedure Code I complain that 
Ram Ajodhya- Singh may be prosecuted > 
under s, 211, Indian Penal Code.”.. - 

Now it is clear that if it was a prosecution 


-under s. 182 he would be.acting quite pro- 


perly under s. 195, el. (1) of sub-s. (a) bat as 
he purports to act under s. 195 cl. (1) sub- 
cl. (b) it is open to the objection that it is 
only the Court in question that ean do so 
and not the particular publie servant con- 


.cerned. Seetion 559 of the Code of Orimi- 


nal Procedure which is a new section; , 
provides that the powers and daties of a 


.dudge er Magistrate may be exercised or. 


performed by his successor-in-office. There- 
fore, if seems that the proper person to’ 
have filed a complaint for prosecution was 
the successor of Maulvi Nasir-ud-din Ahmad 
in the Office of Deputy Magistrate of Purnea, 

Thé application, therefore, is granted and 
the order summoning Ram Ajodhya Singh 
one s. 211 of the Indian Penal Oode is set 
aside. 


BK: P, Revision-allowed, 


/ '' SIND JUDICIAL ‘COMMIS- 


q6 


e 


t...  SIONER'S COURT. 

‘Okiminat Revision “APPLIOATION No, 52 

l "v. of 1927, ; 
. March 25, 1927. 


pu ` Breseni:—Mr. Percival, J. C., and 


Mr. Aston, ‘A. J. C. 
MANILAL--APPLICANT 
i | versus 
|, TT KAMBERALI— Opponent, 
` Criminal Procedure Code (Act V of 1898), s. 189— 


Magisterial proceedings—Charge framed—Revision—. 


‘High Court, whether should interfere... 


< In very exceptional instances alonea High Court ` 


should ‘interfere in: revision with the action: of a 
subordinate. Court in respect of any pending case and 
,Bpecially when such case. has reached the stage when 


_ acharge’ has been drawn. up and only the defence of 


. relied upon. 


the accused remains to be heard. . [p. 100, cols. 1 & 2.] 
‘Jagat Chandra Mozwmdar v. Queen-Empress (D, 
‘plained: . : 


(2), 


- Application , to set aside an „order of 
the. Additional City Magistrate, Karachi. 


` Murlidhar Jeramdass v. Narayendas ex: 


Mr. Rewachand : Vassanmal, for the Appli- 


' eant. - 


“Mr, Motiram, Idanmal; for thé 0 pponent. 
- Mr.:T.G. Elphinston, Public. Prosecutor, 
for the Crown. NE 
JUDGMENT. 


Percival, d. C.—This is a revision ap- ` 


plication by Manilal -Vyas, in which he asks 
this “Court to. set aside the order of the 
Additional City Magistrate, Karachi, in 
‘which he.has framed a charge against the 
applicant for an offence of defamation 
‘under: s. 500, Indian Penal Code, in respect 
Of certain, remarks made by him in a 
Municipal meeting against .Kamberali an 
Assistant Engineer of the Karachi Munici- 


pality. . : 
We have heard Mr. Rewachand on behalf 


`- of the: applicant, Mr. Motiram.on behalf 


_of the 


opponeht:and .Elphinston for the 
Crown. i e 


. . .We: have “found: it.necessary. to :go into 


‘the facts to a certain 


extent: . but it seems 
to me that the main question arising in 
this: case is whether, at this stage. of the 
proceedings, the-Court should interfere, 


» Whatever view we may take ofthe facts 


"a 


of the case. It has been laid down in 
Jagat Chandra Mozumdar v. Queen- Empress 


E that "It is. only in very exceptional 


a F 
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instances that the High Court......will inter- 
fere in revision with the.action of a Sub- 
ordinate Court in respect of any pending 
case, and especially when such a case has 


reached the stage where a charge has been ' 


. drawn up and only the defence of the. 


accused remains to be heard". With these 
remarks I entirely agree; and it appears 


‘to me that an undue number of applica- 


tions are made to this Court while cases 
are still proceeding. No doubt this Court 
has power to interfere in revision at any 


‘stage of.a case before a Subordinate Court. 


But to my mind it is not at all satisfac- 
tory that this Court should interfere while 
a case is proceeding, unless there are very 


exceptional circumstances requiring the 


Court so to interfere. ` 

{ do.not think it desirable to express 
any opinion regarding the merits of this 
particular ease,because one is apt to ex- 
press an opinion which may influence the 
trying Magistrate one way or the other, 
without having all the facts before this 
Court, As pointed out by*Mr. Motiram, the 


.effect of going into the question.at this 


stage, that is.to say after the charge has. 


been framed but before the Magistrate has 
disposed of the case,, means in effect 
that this Court goes into a case twice 
over; and to that extent theapplicant obtains 
two rights of appeal instead of one. More- 
over this Court is obliged to give an 
opinion before the -Magistrate has recorded 


_his judgment on the case. Reference has 


been made.on behalf of the applicant to 
Murlidhar Jeradass v. Narayendas (2). 


. But even in that case the Additional Judi- 


cial Commissioner, Mr. Crouch, observed 
that. he would haye been unwilling to 
quash the proceeding on (he ground 


merely that it was not shown that the. 


accused had committed any offence, The 


Court interfered in that case on account of- 


certain very special circumstances. For 


these reasons J am of opinion’ that this 


Court should not encougage: applications of 
this, character. ; 


Without, therefore, expressin gany opinion 
oné way or the other on the merits of the 
Gase, and in accordance with the remarks 
made in Jayat Chandra Mozumdar. v. Queen- 
Empress(1) I would dismiss this application 
on the ground that this Court should. not 
interfere at this stage. E 


. ` e 
‘a 17 27 Ind, Cas, 205; & 8. LR. 143; 18 Cr. L, J, 
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Aston, A. J. C.—I concur’ in the 
view taken by the learned Judicial Com- 
missioner, It seems tome thatthe words 
used by the applicant in this case are 
certainly capable of being construed asa, 
suggestion that the opponent was dishonest. 
Whether the language came within the -ex- 
ceptions to the offence of defamation in 
the Indian Penal Code is a question of 
fact, and that question depends very largely 
on the question whether the words were 
uttered in good faith. It seems tome that 
somewhat intricate questions are involved 
in the question whether the utterance in 
thiscase was an utterance made with due 
care and caution, and I do not think that 
the circumstances of the present case 
are.so exceptional that this Court should 
interfere in the exercise of its revisional 
jurisdiction at this stage. . ' 

P. By Ae Application rejected, 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
MriscELLANEOUS PxTrTION No. 49 or 1926. 

September 9, 1926. - 
Present;—Mr. Hallifax, A. J. C. 
LOCAL GOVERNMENT-—A»PLIOANT 

versus . 


GAMBHIR BHUJUA—Obpposite Parry. 

- Criminal Procedure Code (Act V of 1898), s. 839 (8) 
—Approver—Perjwry—Sanction to prosecute, when to 
be granted—Contradictory — statements—Alternative 
charge, legality of. 

If a Witness makes astatement and later in the 
course of the same deposition contradicts it and says 
it was untrue, the whole deposition amounts to ho 
more than the second statement. He cannot be con- 
victed of perjury in the alternative, in one or the 
other ofthe two statements, and if the first can be 
proved to be false he cannot be convicted of more 
than an attempt to commit perjury. [p. 102, col. 1.] 

Resort to the expedient of an alternative charge is 
only justified when iteis difficult to establish the 
falsity of one of the two statements. [ibid.] 

It is clearly not ne&essary that an approver ‘should 
be punished for perjury if he can be punished 
sufficiently both for that and the original crinfe on 
a conviction for that original crime. Sanction, 
therefore, ought to be refused unless dt appears that 
a conviction for the original crime is unlikely ora 
prosecution for it undesirable for any other reason, 
or that on a conviction for the original crime the 
sentence that could be passed would be too light to 
cover both offences. Before sanctiog can be granted, 
therefore, it must be shown that there is no iften- 
tion of prosecuting ‘the approver for the original 
crime, or that he has already been prosecuted for 
'itand either has been acquitted or has received or 
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is likely to receiva such a light sentance that it isnot 
sufficient’ to cover his further crime of perjury. . [p. 
102, col. 2] ` 

Miscellaneous petition for sanction to 
prosecute. ; 

Mr. G, P. Dick, fot the Crown. 


JUDGMENT.—The Local Government 
has applied under s. 339 (3) of the Criminal 
Procedure Code for the sanction of this 
Court to the prosecution of one Gambhir 
Bhuja for the offence of giving false eyi- 
dence in respect of a statement made by 
him after acceptance of a conditional tender 
of apardon madé under s. 337. of the 
Code. 

The: facts are these. Gambhir and 
two other men were arrested on an accusa- 
tion of having murdered one Munna Teli, 
and put before a Magistrate on the 24th. of 
September, 1928, On that: day. the Magis- 
trate offered Gambhir à pardon according 
to the provisions of. s; 337 of-the- Criminal 
Procedure Code. He'acceptec the offer ‘and. 
was immediately examined as’ a witness, 
but denied- at considerable length that he’ 
knew anything about the murder under 
enquiry. Subsequently a written petition 
signed by him was: put before the Magis- 
trate saying that he wished to give a:full ` 
and true account of the murder-of Munna, 
Teli and, for that purpose, tò be examined 
again. He was accordingly examined 
again on the 15th of October'and then gave 
an account of. the murder which agrees 
with the account. given-by the prosecution 
and subsequently found to be'true. in the 
Sessions Court at the trial of the other two 
men. 

Gambhir was: again examined: by: the 
Magistrate on the: 24th of October about a 
minor detail of the occurrence and.made:a 
statement’ which seems to be in*accordance 
with his full account of the. offence given 
onthe.15th of that month. He was again 
put into the witness-box on the 2nd of 
November, apparently to. be questioned 
about another minor fact appearing in 
the evidence of some other witness but not 
mentioned'by him, which he was: expected 
to corroborate. He, however, denied the fact 
and added: "Whatever statement I had 
given on the previous occasion is false, as 
it was given at the instancé of' the” Oourt 


Inspector.” . : è 
The other two accused were committed» 


“for trial on the llth of Noy ember.” On 


the following day Gambhir sq 2ta written 
petition tọ -the Magistrate, wy ich is on tha 


1027. 

“file ofthe Sessions Court, saying that on 
‘the 15th of October the Court Inspector 
‘had sent for -him and given him some- 
thing to smoke which intoxicated him, 
and ‘had- told’ him ‘something which he had 


. repeated in“ Court, being then still under : 


‘the influence of the drug, ‘but it: was not 
‘true and his earlier statement was. He was 
.examined on the llth of December in the 
‘Sessions Court „as a witness in . the trial 
of the other two men, and again at great 
:length denied that; he knew anything about 


‘the murder, ‘with explanations or denials’ 


‘of what./hé was alleged to have said and 
‘done in connection with the ‘cffence and 
“ during the investigation by the Police. 

In the judgment of the Sessions Court 
delivered on the 14th of December it was 
found that the two accused had committed 
the: murder along with , Gambhir in the 


'eireumstances.set out in his deposition of ` 


. ‘the 15th: of October, and each of them 


'' appeal is : now possible. 


was sentenced to. transportation for life. | 


.Neither of. them has appealed and no 
On the 3rd 
of June, 1926, the: Public - Prosecutor gave 


‘the certificate required by s. 339 (1) of. 


the Criminal Procedure Oodete enable 


` Gambhir to be tried for the. murder of 


''ent description of the offence with which 


‘Munna Teli-or any Ẹother offence com- 
mitted by him in connection with the same 
matter. ~ 5 


‘These facts as. briefly set out in the. 


application made to this Court, and it is 
prayed that“ sanction be granted according- 
‘ly for prosecuting Gambhir for giving 
false evidence," Thatis far from a suffici- 


-it is proposed-to charge Gambhir; what 


.that:is seems to be left to this Oourt to 
.. discover. The learned Government Advo- 
cate at ~firSt-amplified the proposed charge 
into an alternative charge of perjury on 
one of two’ occasions, either in the eom- 


` -mittal proceedings or in the Sessions Court. 


That is 
' tradiction between the two depositions,’ If 
a-witness makes a statement and later 
inthe course of the same deposition con- 
tradicts it and says it was untrue, the 
whole: deposition amounts to no more than 
the second statement. He cannot*be con- 
victed. of perjury in the alternative, in one 
ox the other of the gwo statements, and. if 


< mi the first can be proved to be false he can- 


' got be convicted of more.than an attempt 
' £o commit perjury, - 
: “Jt "might-perhaps be- possible: to. hold 


* 
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that Gambhir did not withdraw his state- 
ment of the 16th of October inthe course 
of the same, deposition, as the withdrawal 
was made at his later appearances in the 
witness-box, so that he can be proved 
guilty of perjury on one occasion or the 
other.by the mere contradiction between 
his statement of the 15th of October and 
that in the Sessions Court. That, however, 
is hardly possible, and anyhow resort to 
the expedient of. an alternative charge is 
only justified when it is difficult to es-. 


-tablish the falsity of one of thetwo state- 


ments. There appears to be no difficulty 
of that kind here. If, therefore, Gambhir 
is to be charged with perjury it must be ` 
in respect ‘of his statement in the Sessions 
Court alone. 

' The reasons for which a High Court 
should grant or refusesanctien to the pro- 
secution of a pardoned approver for perjury 
seem to be indicated with fair certainty by 
the fact of the sanction being necessary 
in that case only. It isclearly not neces- 
sary that such a person should be punished 
for perjury if he can bé punished suffici- 
ently both for that and the original crime ^ 
on a conviction for that original erime. , 
Sanction, therefore, ought to be refueed 
unless it appears that a conviction for the 
original crime is unlikely ora prosecution for 
it undesirable for any other reason, or that 
on aconviction for the original crime the 
sentence that could be passed would be 
too light to cover both offences. Before 


-sanction can be granted,. therefore, it must 


be-shown that there is no intention of 
prosecuting the approver for the original 


crime, or that he has already been prosecu- 


ted for it and éither has been aequitted 
or has received or is likely to teceive such 


‘alight sentence thatit is not sufficient to 


cover his further crime of perjury. 

None of these reasons for granting 
sanction exists in. the present case. The 
evidence to prove Gambhir guilty of murder 
is even stronger than th&t on which the other 
two men were convicted. as it includes his 
own statement of the 15th of October. Also 
it Will be necessary to prove him guilty 


.of murder before he can be convicted of 


perjury. Tf he is convicted of murder he 
must be sentenced to transportation for life 
at the least, and it will certainly, not then‘ 


‘be necessary to get any further sentence 
.passed on hith for perjury., There is also 


no intention, as Iam given to understand, 


of abandoning the prosecution for murder, 
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for which indeed the certificate of the 
Public Prosecutor required by s.339 (ly 
been obtained. - 

The mention 


of the Criminal Procedure Code has already ] 


of that certificate "im the 


application for sanctionis an indication of 
.the eqnfusion of ideas which has led o the 


incompleteness of the presentation of the 


. case for the Crown. On my request for 


information on the matters stated above as 
theonly basis for the grantor ‘refusal of 


sanction, copies were produced of a telegram . 


anda letter from the District Magistrate 
to the Legal Remembrancer in reply toa 
similar request from the latter. The learn- 


ed Government Advocate stated that ` “those. 


were the only instructions he had. 
According to the telegram, “action 
for prosecuting Gambhir for murder (is) 
deferred pending High: Court's sanction” 
on the present application. This is am- 
plified in the District Magistrate's letter, 


where he ,writeg: "As the factsare compli- | . 


cated I thought it best to putall of them 
before a competent Magistrate "with the 
certificate of the Public Prosecutor and 


* the sanction of the High Courtand, leave 


it tọ him to determine whether Gambhir 


should be convicted of murder or.of per-.. 


jury or both . . .°. I have already 
explained the causeof the delay. I thought 
the other accused might file an` appeal 


against conviction and if they were acquit- ` 


ted, it was no good prosecuting Gambhirjfor 
murder or for perjury.” i DC 

These matters; put forward as the 
whole case for the grant of sanction, make 
its refusal inevitable. The facts seem some 
what Ress complicated than those of most 
similar casés, but anyhow the two accuga- 
tions, one of murder on the 8th of August, 


1925 and the other of perjury on the 11th . 


of December, could not be laid before a 
Magistrate together, nor could he. decide 
whether the conviction should be of one 
offence or the other or 
mentioned also that the presentation of 
the two cases toa Magistrate together is 
made still more impossible by the differ- 
ence in the ways’ they would have to be 


- presented. The. murder case would be a 


prosecution by, the’ Poliee on a chalan 
accompanied by thecertificate of the Public 
Prosecutor. But B. 339 (1) ofthe Criminal 
Procedure Code does not cancel s.47@ It 
merely imposes an additional condition as 


, essential to the "institution of. a prosecution ` 
for perjury -by an approver, and even 
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when that condition ig satisfied the prose- 


éution could’ still. be initiated only on a 


complaint by the Sessions Oourt or this . 
Court. ° . ; 


..The application for sanction must be 


‘rejected as prematuré at the least, As has 


been Said, it should. be madeonly after 
it has been decided: not to prosecute 
Gambhir for murder or that prosecution 


“has failed. It may be mentioned that his 


acquittal for ‘murder would not of itself 


.be any bar to his conviction for perjury, 


as the last words of the letter quoted above 
indicate it would in the opinion of the 
If the prosecution for 
murder which i8 admittedly to be instituted. 
should fail, that failure would of itself be 
no reason’ why another application for 
sanction‘to prosecute Gambhir for perjury 
should not be made. The present applica- 
tion, however, is rejected. : ` 

A. N. A. Application rejected. - 
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LAHORE HIGH COURT. 
CRIMINAL Patitton No. 67 or 1927. 
May 6,1927. — 
.. Present :—Mr. Justice Jai Lal. 
- MOHAMMAD SHAFI—Acouszp— 
. PETITIONER 
. o. versus > t 
. : EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 586— 
Case remanded in appeal—Accused, whether entitled to 
transfer to another Court. C TIG 

Where an Appellate Court after setting aside a 
conviction, remands . the case to the same Court for. 
re-trial, the accused is not entitled to transfer of the ` 
case from such Court on the mere ground that it has 
already expressed its opinion against him. fp. 104, 


col. 1. » ; 
Tt id not obligatory on an Appellate Court remand- 


ing fcase for re-trial to always send the case to a 


‘Magistrate different to the one who tried the case 
both. Itmay be ^ 


originally. [ibid .] 
Petition for transfer of the case from the 
Court of the Magistrate, First Class, 
Amritsar, to any other Court of competent 
jurisdiction. - Oe Ann. 
“Mr. Azim Ullah, for ‘the Petitioner. 
ORDER.—The petitioner was convict- , 
ed of an offence under s. 61 ofthe Punjab 
Excise Act by a Magistrate. but the con- , 
vietion: was set aside by: the Sessions 
Judge on appeal owing to. some defeet in . 
prosedure and the case sent back to the 


. sama Magistrate for re-trial from. the staga 


. 


Beso e; 


2c BÉcwhieh: the-cherge: was: framed. This 


9 


. la an application, for- transfer:of the casé 
.. io some „other Magistrate merely on the 
ground that the former Magistrate having 
, already expressed an: opinion, against the 
"petitioner. when: conVicting.liim the-latter 
has; a reasonable. apprehension that he 
will: not: have a fair-trial: in: the Court of 
thatiMagistrate.. - : 
I am:unable: to:see -any. reason of such 
'am.'apprehension or any ground for trans- 
'* fer.:of the case. Balt Ram Kalwar v. 
Sitaram’ Kalwar (1) is distinguishable 
and -does not. in:my opinion lay down. the 
-rule, as:contended:by, Counsel: for the peti- 
. tioner, that when:a case: is remanded by 
: the Appellate Court for re-trial it should 
"always “be ‘sent ‘to..a different Magistrate 
to:the one who “held: the trial originally: 
‘Hach case.must be: decided. on its own 
‘merits. In this case: there: is: no: ground 
‘fot.transfer: > > A 
BL c Petition dismissed: 
(1)'97 Ind. Gas. 948; 30.0..W..N. 1002;,A, I. R. 1926 
Cal. 1173; 27. Cr.-L, J. 1188. f j 


— ÀáÀ—— 


: ALLAHABAD: HIGH COURT. 
ORIMINAL ,REFERENCE.No. 232-07 1327. 
s : . April 27, 1927. . 
. Présent :—Mr. Justice. Lindsay. 
. LODAI og LODI—A»rPLICANT | 
pre ga eae ` "Versus ; 
: o | EMPEROR—RESPONDENT. : 
Railways Act (IX' of 1890), ss. 1 (b), 122—Playing 
cards in Railway staff quarters, whether offence under 


‘s. 129—Staff’ quarters, whether 'Railway'—Convic- : 


tion without proof -of, unlawful object, legality of.’ 
Place occupied as quarters. by the Railway em- 
- sployeés is‘not a part of à "Railway" within.the mean- 


ing of s.1 (D) ofthe. Railways Act, and a person ` 


who, commits an offence in such a place cannot, there- 
fore, be convicted’ of an offence under s.122 of the 
. Railways Act. The fact that the place happens to be 
< between'two lines makes no difference. |p. 104, col. 


1 cere conviction under s. 122 of the Railways Act 
cannot be sustained. where there is no eyidence to 
~ prove that the entry complained of was unlawful in 

‘ the inception. [ibid.] - Cargo i 
'  Qriminal referenge made by the. Addi- 
| tibnal Sessions Judge, Mirzapur, dated the 
™ 22nd February, 1927. i 


. “REFERRING ORDERBR.— The appli- 


; eant. was: tried..summarily by. the. Magis- 
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trate and was:fined Rs; 10. under.s. 122 
of the Indian Railways Act IX of 1890. 

- Two things are necessary to bring: aman 
under that section (1) that the place.of entry. 


must. be Railway" as defined in.s. 1 (b). 


of the. Aet and. (2) the. entry. should have 
been. unlawful im the.inception. If. the 


entry was: not unlawful in. the. begihning. 


neither part of the s. 122. of: the Act 


would apply: 


From ‘the. judgment of. the. learned ` 
Magistrate it-is. clear. that the place:where | 


the. accused ' was- found is occupied -as 
quarters by. the Railway employees. In 
Margam- Aiyąar v: Mercer (1) it -was . found 
by a Division. Bench of the. Madras 
High Court that “Staff quarters .or any 
building of a residential character cannot 
be deemed to. be part of a Railway" within 
the: meaning of s. 3(a) of the Act 
and soa conviction. under s. 122. of the 
‘Act -was..set aside against the accused in 
that case. The fact that the-place happens 
to. be between. two lines “makes no difiere 


ence.:in. this case.as the lines by. them- 


selves are quite: apart and there. can be 


- even: private land between the lines. . 


. As. regards  ihe..second: point: also 


. 


there .is.no.evidence at all to show-.that 


‘the:entry, of the applicant.-was unlawful 


inthe: beginning... The learned: Magistrate 
has. presumed. too: much, He has. not re- 
ferred in his judgment.to any, evidence 
to show: that the accused had.gone to the 
place with the object of gambling. The 


Station Master. does. not. prove . it. What 


he- says is that when he went there.some 


‘persons who were there.ran away and an 


empty card case was.found.. It isea long 


jump .to presume from an qmpty. card’ 
‘case that there was a pack of cards also 


there, and. if it was; it was used for.gambl- 
ing. Playing of cards is an. innocent past 
time in all clauses. of people.in this coun- 
try. Mere playing of cards is no. offence 
under the Gambling Act and-if-a. friend 
of an. employee of a Railway: Company 
asks -ijs friends to play* with cards at his 
house he thereby.commits no. offence, nor 
the -entry of such friends becomes unlaw- 


“ful under 4 122 of the Act. Such invita-. 


tions are the -order:of the day. even 
among the society peoplé and it would 
act. very. hardly if such invitations are 
held to be illegal. Nor does. tbe fact 


. that some other people ran away raise 


(1) 23.Ind. Cas, 177; (1914) M. W- N. 124; 15 Or. Lid, 
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any presumption. against: the applicant ` 
who remained on the spot. Other people's 
conduct is not at all mentioned, by the 
Station Master in his report mor the accus- 
ed was called upon to answer that'charge: 
I: think- this conviction should “be set 
aside on both the grounds. (1) that the 
s..122 ‘of the Act did not apply to -the 
locality as it did not.come under the 
definition of Railway and (2) that the learn- 
ed Magistrate had no legal evidence before 
him to prove that the entry of theapplicant 
was unlawful Let the record be sent to 
the Hon'ble High Court with the recom- 
mendation that the conviction of the 
petitioner ‘be set aside, along with -any 
explanation the learned Magistrate may 
think proper to submit. ` 

Mr. Kumuda Prasad, for the Applicant. 

The, Assistant Government Advocate, for 
the Crown. 

JUDGMENT.—Fer the reasons given 
in the order of the Additional Sessions 
Judgel accept the reference in this case-and 
direet that the conviction of the petitioner 
be set aside and'that the fine if paid. be 
refunded. : 


* ASN. A. Refrence accepted.. 


att —— áá 


RANGOON: HIGH COURT. 
Criminar Revision. No. 1-B or 1927. 
January 24,1927. 
Present:—Mr. Justice: Doyle. 
MAUNG THU DAW —AccosED—APPLICANT 
versus 


U PO NYUN—OppositE Parry, 
Criminal Procedure Code (Act V of 1898), s.:252— 
Cognisable Warsant case—Compromise by complain- e 

ant. a 
The principle underlying the provisions dealing 
with the trial of non-compoundable or cognisable 
warrant cases is that whether instituted on complaint 
or otherwise the final responsibility for the conduct 
of such cases rests with the State and that where 
there is reasonable ground for believing that an 
offence has been committe, once the machinery of 
law has been set in motion the right.of arresting its 
progress rests with the State: alone. [p. 106, col. 1.], 
Section 252 ofthe Criminal Procedure Code con-. 
templates that once action has been taken against 
an accused in a cognisable warrant case, the case 
will normally proceed. [p. 105, col. 2] " 
It is nowhere contemplated that a desire on the 
part of the complainant to refrain from further pur- 
i sẹ Shall justify the arrest ‘of further pro- 









evision against an order of. the 
nal Magistrate, Tharrawaddy, 
egular Trial No. 124 of 1926. : 


MAUNG TAU DAW V; U.PO NYUN. 


x 105 
JUDGMENT.—Maung:Po.Nyun laid’ 


a complaint against Maung Thu Daw in 
the Court ofthe Additional District Magis- 
trate, Tharrawaddy, accusing the latter under 
s: 409 of the-Tndian Penal Code . of fraudu- 
lent conyersion of certain sums of money—a 
cognisable non-compoundable offence. The 


.complaint .was transferred to the First 


Additional Magistrate, Tharrawaddy, for 
disposal, As there: was a civil dispute 
pending between the parties, the case was 
stayed after the accused and prosecution 


_witnesses.had appeared but had not been - 


examined. Later an application was put in 
to the effect that the parties desired to com- 
pound the ease as apparently the connect- 
ed suits.had been dismissed for want-of 
prosecution. The First Additional Magis- ' 
trate noted that as the case was not com- 
poundable-it should proceed. as he had 
already taken cognisance against the accus- 
ed. The High Court is now asked to revise 
the order of the First. Additiénal Magis- 
trate on the ground that he ought. to have 
dismissed the* complaint unders. 203 of the 
Code.of Criminal Procedure, particularly as 
the civil suits bad been compromised, and. as 
it would only be a sheer waste of time.if the 
parties were forced to proceed- with the 
criminal case. This application. is resisted 
by U Po Nyun. 

The procedure in: warrant casesis laid 
down in s.:252 of the Criminal. Proce- 
dure Code , which provides that the 
Magistrate: shall. proceed to hear the 
complainant, if any; and take all such 
evidence as. may be. produced, in sup- 
port of the prosecution, and, after ascer- 
taining the names of any persons likely to 
be acquainted with thefacts of the case, he 
shall summon such of them to give,evidence 
as he thinks necessary. This section clearly 
contemplates that once action has been 
taken against an accused the case will 
normally proceed. It is nowhere contem- 
lated that a desire on the part'of the com- 
plainant to. refrain from further pursuing 
the case shall justify the arrest of further 
proceedings. The. very wording of s, 248, 
Criminal Procedure Code, which occurs in 
the Chapjer dealing with summons. cases 
that “if the complainant in any 
case under this Chapter . satisfies the 


"Magistrate the: Magistrate may 
permit him to withdraw . ... . . . 
and shall acquit the -accused,” 


makes it clear that no such action is con- 
templated in. warrant cases while s. 259 only 


— e a 
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case. instituted upon complaint to discharge 
the accused in. the absence of the complain- 
ant if the ‘offence may be lawfully com- 
pounded or is not 4 :cognisable offence. 
Tt is alwaye open to the Magistrate, after 
hearing whatever evidence he considers 


necessary (s. 252) or even at an earlier stage. 


to discharge the accused (8. 253) if for rea- 
sonsto-be recorded by him he considers 
the chargeto . be groundless. This course 
is still open to him although up to the 
present he has expressed no opinion on the 
merits. If the trying Magistrate consider- 
red that, although the charge was not 
groundless, there „was little likelihood of 
the case being pursued to a successful 
issue, he could consult the District Magis- 
trate who would, if advisable, instruct the 
Public Prosecutor under s. 494 of the 
Criminal Procedure Code to withdraw the 
ease. The complainant _ the e 
could similarly move the District Magis- 
trate in the matter. . E 
The principle underlying the, provisions 
dealing with the trial of non-compouud- 
able or cognisable warrant cases is that 
whether instituted on complaint or other- 
wise the final responsibility for the conduct 


. of such cases rests with the State and that 


where there is reasonable ground for believ- 
ing-that an offence has been committed, 
once the machinery of law has been set in 
motion the right of arresting its progrees 
rests with. the State alone.. This applica- 
tion stands dismissed: — . Pod 

N.H. o. Application dismissed. 





CUDH CHIEF COURT. 
Criminal Revision No. 43 or 1927, 
à ` June 28, 1927. : 
Present :—Mr. Justice Pullan’? , 
DAYA RAM-—ACCUSED —ÁÀPPLIOANT 
versus . 
: BMPEROR—ObppositE Party. 
Criminal Procedure Code (Act V of 1898), ss. 208, 
‘436—Order under ss 208-—-Further inquiry directed 
„under s. 486—Accused, whether entitled to opportunity 


cause. . 
+ ui complaint by ‘the Police agaist a person 
"under s. 182, Penal Code, the Magistrate passed the 
“following order, “under the circumstances I do not 


. think proper to start*this case. I, therefore, reject 
nM. 


Adela that the order was neither of acquittal, nor 
of discharge, but merely an order under s. 203, 
‘Criminal Procedure Code. 


< When-an -order has been passed under: s, 208, J. 117 


: . DAYÀ-RAM 0, HMPEROR, 
` gives discretion to a Magistrate in a warrant 


or the accused. 


1 
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Criminal Procedure Code, itis not necessary for the 
Distriet Magistrate to give an opportunity to the 

-accused'of showing cause why orders should not be 
passed against him under s. 436, Criminal Procedure 
Code. This proviso of s. 436 applies only to cages 
when the accused,person has been discharged and 
uet e cases when orders have been passed under 
8. : 

Application for revision against am order 
of the District Magistrate, Gonda, dated the 
llth December, 1926. 
~ Mr. Moti Lal Saksena, for Mr. Rameshwári 
Dayal, for the Applicant. 

Mr. H. K Ghosh, for the Opposite Party. 

JUDGMENT.—This is an application 
in revision of an order of the District Magis- 
trate of. Gonda passed under s. 436, of the 
Code of Criminal Procedure. It appears 
that a complaint was made against the 
applicant by the Police under s, 182, 
Indian Penal Code. The Magistrate passed 
the following order:— T . 

“Under. the circumstances I dọ not think 
it proper to start this case of s. 182, Indian 
Penal Code. I therefore, reject it”. 

. I have been asked to consider first. that 
the decision is an order of acquittal and 
that, therefore, the District Magistrate had na 
jurisdiction to pass any order directing 
further inquiry, and secondly that event 
he had such jurisdiction, he was bound. in 
tlie first instance tocall upon the accused to 
show cause why further proceedings should 
not be taken against him: i 

The first ground of revision is clearly ill- 
founded because the order of the Magistrate 
was in no sense of the term an order of’ 
acquittal, Nor was it one of discharge. It: 
was merely an order passed under s. 203 ef 
the Code of Criminal Procedure. When an 
order has been passed under s. 203* Criminal 

e Procedure Code, it is not necéssary for the 
District Magistrate to give an opportunity 
to the accused of showing cause why orders 
should not be passed against him under s, 
436. This proviso of 8. 436 applies only to 
cases where the accused person has been 
discharged and not t8 cases where orders 
have been passed under s. 203, Criminal 

. Rrocedure Code, andthe distinctionis clearly 
drawn inthe revised section. If authority ' 
is necessary I wouldrefer tothe decision of 
the AllaHabad High Court in the case of 
Gajraj Singh. v. Emperor (1) * 

The application is dismissed.” | 

G. E. Application di 

oN. H. e 

(1) 88 Ind. Cas.600; 47 A. 722; 2 

L. R. 4 A. 119 Cr; A. I. R, 1925 A] 
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LAHORE HIGH COURT. 
CriminaL Revision Petition No. 464 
or 1924. Ze 
. >. May 30, 1924: - | 
Present :—Mr. Justice Scott. Smith. : 
' -KESAR SINGH—OCOMPLAINANT— 
PEE PETITIONER - . 
- + . Versus - a 
. SULTAN-UL-MULK—Accuskp— 
f RESPONDENT. : 
. Criminal Procedure Code (Act V of 1898), ss. 195, 
: 860, 476—Penal,Code (Act XY L of 1860), s. 198—Deposi- 
tion not read over to witness—Perjury, prosecution 
for, legality of. R : $ 
In a criminal ĉase it is most important in the 
-interests of: the accused thata- witness's "deposition 
should be read over in -the. manner laid down in 
8. 360 (1) of the Criminal Procedure Code. 


Where the deposition ofa witness has not been 
.read over to him but has been signed by him after 
reading it over to. himself the witness cannot be pro- 
.Secuted for perjury. i 
Emperor v, Jogendra Nath Ghose (1), relied on. A 
: an. Chandra Das v.. Emperor (2), distingu- 
ished. ge ON - . 
': Petition forrevitión of the. order of the 
District Magistrate, Gurdaspur, dated the 
19th November, 1923, affirming that of the 
Magistrate, First Class, Gurdaspur, dated the 
"S1st August, 1923. MES 
` FACTS.—An application was made for 
sanction to prosecute the respondent for 
certain false statements made by him.as 
a witnessin tbe courseof a judieial proceed- 
ing. It was found that the record of the 
statement made by the respondent: in 
respect of which he was sought to be 
prosecuted had been signed by him after 
. reading the statement and that the state- 
ment had not been read out to him in 
accordance with the provisions of s. 360 
of the Oriminal Procedure Code. The, 


first Court refused .to grant sanction on. 


the ground that the provisions of s. 360. 
"had not been - complied with. On appeal 
the District .Magistrate confirmed the order 
-of the First Court. The complainant there- 
upon filed this applicajion for revision before 
the High Court. > ~ AR NT. Tu 

Pir T'aj-ud-Din, fbr the Petitioner. 

Mr. Zafrullah Khan, for the Responf- 


ent. is : í 
~ JUDGMENT, —The case of Emperor 
v. Jogendra Nath Ghose (1) is on all fours 
with the present one and I agree with the 
view of the law taken there.- That case 
was distinguished in Ramesh Chandra Das 


(1) 24 Ind. Cas, 571;'43 0; 240; 18 0. W.'N. 1242; 15 _ 


Or. L. J. 483; 


. EMPEROR v. SEDA. ., 


$e pow I0. 
v. Emperor (2).and has not so far as I- 
am aware’ been overruled. T think that 
in acriminal case it is most important in 
‘the interest. of the accused that a witness's 
deposition should be read over in the 
manner laid down in-s, 360 (1) of the 
Criminal Procedure Code. I note that this 
particular point was .not!raised in the 
‘grounds of revision. Rejected. 

ZK. ` Revision rejected. 


(8) 50 Ind. Cas. 660; 46 O. 895;23 C. W. N. 661; 29 


O. L. J. 513; 20 Or. L. J. 324, 


Sit * 


LAHORE HIGH. COURT. 
ORIMINAL Revision No. 425 oF 1927.. 
May 20, 1927.. 
Present :—Sir Shadi Lal, Krt., Chief Justice. 
^-EMPEROR-PzrIONER =~ 
i versus : . 
: SEDA—Accusep—RxsPonDENT, ` 
Sentence—Cattle lifting cases, sentences in. . 


Where cattle theft is very rife, a severe sentenc 
should be passed for cattle lifting. ; 


Case reported by the District Magistrate, 
Karnal, with his No. 737 of 1927.. `; 
REPORT.—Facts.—Five head of cattle 
belonging to one Najib complainant strayed 
away from the village grazing ground. While 


‘searching for them Najib was informed by 
-one ‘Shiba that the latter had seen accused 


-Thereafter Najib took the matter before a ' 


accused never kept. 


Seda driving the animals away and that when 


: questioned Seda had stated that he waa 


taking them over to Najib complainant. 


Panchayat where accused admitted the fact 
charged against him, returned four of the 
stolen animals and: promised to return the 
fifth one, a bull calf, later. ‘This promise 
e. 

. Grounns.—Oattle theft is very rife in 
this District and a-very small percentage of 
cattle fheft cases ultimately reach conviétion, 
Deterrent sentences are, therefore; necessary, 
In the particular case five head of cattle were 
stolen. Accused's own witness Albela D. W. 
No. 4 says ‘that accused is a bad character - 
and a habitual cattle thiefso does‘also Telu 
D..W. No. 5. In the circumstances thé pro- 


‘per course would have been for the trying. 


‘imprisonment for 18 months, 


Magistrate to send the case up under 8,349, 
Criminal Procedure Code, for the imposition 


‘of aseverer senten¢e than the six months 


the Magistrate himself was empowered to 
give. Isrecommend a sentence of rigorous 


p 
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viéted of:having.stolen five head of. catt]e, 
and has been sentenced under s, 37), Indian 
Pénal' Code. to. pay.a fine. of Rs. 150.. The 
offence of.cattle lifting i is very rife, and. the 
` sentence imposed by the. Magistrate. is 
wholly:inadequate. . 

Accordingly.I accept the roosramendation 
made.by.the District Magistrate and direct | 
thàt/the accused. shall, in.addition to^ the | 
-payment of fine, suffér -rigorowé:. iinprison- 
ment for a period of six months. 

Order accordingly. 





BOMBAY HIGH COURT.. 
— ORIMINAL RersRENOE No..78-oFr 1926, ` 
. .Oetoberl, 1926. ~ 
Present: -—@J ustice Sir Lallubhai. Shah; Kr, 
' Mt. Justice Fawcett, : 
c Wan EMPEROR: . 
` versus: 


007... ABA PARID BARGIR’ 


Criminal Procedure Code (Act: V of. 1898), ss. 110, 
,118, 120, 188—Security for good; behaviour, failure to 
‘furnish—Sentence of imprisonment—-Imprisonment for 
substantive off ence-—Overlapping'of two periods, effect 


“An. order was :passed under s., 118 of the: Oviminal 


y Procedure Gode. calling upon.a certain: person: to" 
"(furnish security to be of good behaviour, and on his’ 


failure to furnish.such security an order was made 
under 8. 123 of the :Code that he, should ‘be-detained 
“ini. Jail for a period of one year! A few daysilater-he 


' was-convicted for a substantive offence and. was sent- 
enced,to sqven years’ rigorous imprisonment. After 


the' expiry of the substantive sentence ; 

Held, that ‘the period ‘for which he. had. been: "direct- 
ed ‘to’ be detained in prison under’s, 123 having’. èx- 
pired, he was entitled to-beset-at liberty. 

Orimimal reference made .by the-Distriet 
Magistrate, Satara: 

Mr, P. B. Shingne, Acting. Government 
Pleader, for the Crown. | 


J UDGMENT. 
Shah, J.—In this:case.the order under 


` g.. 118, Criminal Procedure Code, was-made 
on October: 20, 1920, and the- order: of 


imprisonment. for one year in consequence 
„of the failure of the accused to give security 
in pursuance of the order under s..118 
ofthe Code was made under.s; 123, .Ori- 
minal Procedure Code, on October 29.. But 
. between October. 20. and: 29 the accused 
: was convicted and sentenced to . seven’ years’ 


tigorous imprisonment and. that. -sent-- 


, ence: commenced between these Did dates, 
i. : ; 


‘BHIAM bat” 0. MMPEROR, 
ORDER,—The kae has. been con- 
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Under s. 120, sub s. (2), Criminal Procedure 
Code; the. period: :of the-order: requiring the 
accused to give security commenced on 
October 20 and, if. the proper procedure 
had. been. followed; ‘the learned Magistrate 
in this: case. should not: have madé any 
order under :s. Criminal Procedure 
Code, .of diced vat all at that stage. 
But in fact: he- made- the: order: under 
s. 123, Criminal Proceduré Code, on Octo- 
ber- 25; As tlié period in:respeet of*-which 
the: order undér s. l18.was made: has 


- now expired” atid the period" of'imprison- 


ment. under. s, 123, Griminal Procedure 
Code; has: also. expired; it i is clear. that the: 
accused : is.entitled. to be set at liberty, as 
we are informed that the period ‘of his, subs 
-stantive: imprisonment is over: It is- not 
‘necessary. to: quash the-order, as it. is. 
now spent: Thé papers to be returned: to 
the District Magistrate. with this; expression 


of opinion, 
, Fawcett, J.—I agree. I. would..add 


. that- the new proviso inserted in s. 397 


in 1923 favours this- construction, as is 

pointed out in Sohoni's- Code of Criminal . 

Procedure, Edition 1924 pages.838 and 839. 
Z. K. Order accordingly. * 


—— | 


ALLAHABAD HIGH.COURT.. 
CRIMINAL Appgat No:.337:0F 1927. 
May: 10, 1927. 

Present ;—Mr. Justice Dalal. 
SHIAM. LAL AND. ANOTHER—ACOUSED.- 


—APPELLANTA æ 
`> versus — a — 
EMPERO R-—RESPONDENT; 


Arms Act (XI of. 1878), ss. 20, . 26— Accused. found 
in possession of unlicensed: arms—N. on-compliance-with 
s. 25, whether exempts accused from liability— 
Criminal: Procedure Code (Act^V of 1898), ss. 102, 108, 
165 (4)—Search by. Police Officer—N: on-compliance with 
8. 103—Search, whether illegal. 

The want of compliance With the provisions of s 25 
of the Arms Act cannot save.a person from the con- 
sequences of unlicensed arms: being found in- his 
possession: [p. 109, col. 2.] 

The provisions of s. 165 (4) of the Criminal Pro- 
‘cedure Code are not imperative. but apply the pro- 
visions of s$. 102 and 103 of: the Code toa search 
made by the Police only ‘so far as may be’. The, 
mere fact that in making a search under s. 165 of 
the Code, the. Police -took-two indepengent witnesses 
with them and did not call witnesses-from the village 
dees not necessarily render the search illegal. [ibid] ' 

Criminal appeal. from an order of. the 
- Béssions Judge, Kümaur at Pilibhit, dated 


- the 22nd of February, 1927, 


" 
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Mr. A. B. Dube, for the Appellant. 
The Government Pleader, for the Respon- 
dent. : : 
JUDGMENT.—Shiam Lal and Lal 
Bihari have been separately convicted, but 
their appeals may be disposed of by one 
judgment. They are brothers, and their 
houses were searched at the same time and 
under the same circumstances. A stolen 
gun and another gun, cartridges, caps, 
bullets, etc., were found on search in the 
house of Shiam Lal, and eartridgesin the 
house of Lal Bihari. The objection made 
by the learned Counsel for the appellants 
was that the search forthe seizure of arms 
was not made in accordance with provisions 
of s.25 of the Arms Act undera warrant 
from a Magistrate. It must, however, be 
remembered thatthe searches were being 
made for recovery of property alleged to 
have been stolen during several dacoities, 
and the: Police Officers were justified in 
. making a. search under s. 165 of the Code 
of Oriminal Procedure. In my opinion, 
the learned. Judge has conceded to the 
defence much more than it deserved. 
Though -a Sub-Inspector not in charge of 
a Police Station entered the houses of the 
appellants the search was really conducted 
by a Circle Inspector who stood outside 
the: houses and directed. the Sub-Inspector. 
Under s.551 of the Code of: Criminal Pro- 
éedure; Police Officers superior in rank to 
an officer in charge of a Police Station may 
exercise the same powers, throughout the 
local area: to which they are appointed, as 
may ‘be: exercised by -such officer within 
the limits of his.station. The Circle Ins- 
pector was, therefore, competent to conduct 
the seargh under s. 165, and there was, 
therefore, nothing illegalin it when it was 
made under his supervision. 
direct evidence that the Circle Inspector 
did notrecord in writing the grounds of 
his belief that the houses contained stolen 


property and did not specify. in such writ- - 


ing, so far as was possible, the things for 
which search had to*be made. In cl. (4) 
of s. 165 it is directed that the pro- 
visions of the Code as to search-warran¢s 
contained in cs. 102 and-103 shall, so far as 
may be, apply to a search made under s. 
165. The Police took two independent 
witnesses: with them and did not call wit- 
nesses from the village, and .they were 
wise in their choice, because it is apparent 
that witnesses from the village who have 
come forward in defence are making false 
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statements. Shiam Sal isa zemindar and | 
lambardar of the village, and isa man of 
considerable influence. It would have been 
the height of folly to obtain search wit- 
nésses from his village before the raid 
was made, The  prowisions of cl. (4) 
of s. 165 are not imperative, but they 
apply tô a search by the Police the provi- 
sions of ss. 102 and 103 of the Code of Ori- 
minal Procedure “ so far as may be". In 
my opinion, the search under s. 165 was 
perfeetly legal. No complaint was made 
that the provisions ofs&. 165 had not been 
complied with ; and one of the guns found 
in the house of Shiam Lal has been proved: 
to be stolen property. 

The want of compliance with the provi- 
sions ofs. 25 of the Arms Act cannot save 
the appellants from the consequences of 
unlicensed arms being found in their pos- 
session. The learned Judge of the lower 
Court has satisfied himself that there was 
no cause for suspicion that the firearms 
were planted in the houses of the -appel- 
lants. The learned Judge has made avery 
careful inquisy, and I am satisfied that 
the search was genuine, and that arms 
and ammunition were found in the houses 
of the appellants as alleged. The learned 
Judge has given reasons for convicting 
Shiam Lal unders. 20 of the Arms Act and 
inflicting a severer punishment than could 
be inflicted unders. 19 of the Arms Act. 
In .the circumstances of the case I consi- 
der that the sentences passed on the ap-. 
pellants are well-deserved. I dismiss. the 
appeals, 

AN, A. Appeals dismissed, 

$ 


r— 


‘BOMBAY HIGH COURT. 
OriMiNAL REFERENCE No. 106 or 1926, 
March 4, 1927, 
Pfesent:—Mr. Justice Fawcett and 

Mr, Justice Patkar. 
NURUDIN SHAIKH ADAM— 
AccUSED—APPELLANT 


versus 
EMPEROR—Opposirz PARTY, 
Criminal Procedure Code (Act V of 1898), - s. 42 Jom 
Appeal prima facie barred by time—Summary dis- 
missal—Pleader, whether must be heard~-Pro» 
cedure. 
Section 421 of *the Criminab Procedure Code cons 
templates an appeal that has been properly put on 
thé tile of the Appellate Court and it cannot, there- 
fore, be said that in every case, where the Appellate 
Court dismisses an appeal as time-barred without 


ws. 


-* 


"uet 
.- HÖ 


"E 


-hearing the. Pleader “of tho appellant, his order 


~ amounts to an illegality. Ordinarily, however, an’ 
> appellant should, in such a case, be given an oppor- 


tunity of being heard in the matter through his 
Pleader before an order is made dfsmissing the 
appeal summarily as barred by time. 


Oriminal Referencé made by the Sessions 
Judge, Surat. . i 
Mr. G. S. Rao, for the Accused. : 


pality. 
JUDGMENT. `` 


. Faweett, J.—This is a Reference by 
the Sessions Judge of Surat, in which he: 


recommends that the order ofthe District 
Magistrate, summarily dismissing an appeal 
to his Court from a conviction and sent- 
ence passed by the Second Class -Magis- 
trate, Surat, as barred by limitation, be set 
aside. a 

. The main facts are that the accused 
was convicted on 29th June, 1926, and sen- 
tenced to pay a fine of Hs. 25. Under 


some misapprehension, a revisional applica- - 


tion was made to the Sessions Court on 
28th July, 1926. The Sessions Judge on 


29th September, 1926, held that the sentence: 


was appealable, that the proper ..Court to 
hear the appsal was the District Magistrate, 


- and that there being a right of appeal, 


the application “in revision could-not be 
entertained. On the same day that the 
revisional application was thus heard and 
decided, the accused’s Pleader presented 


.an appeal to the District Magistrate at 


Surat praying that. the. delay. caused in 


- prosecuting the revisional application by . 


mistake should be excused' under s. 5 of 
the Indiah Limitation Act; but the. Dis- 
trict Magistrate on 21st October, 1926, 
without hearing the appellant or his 
Pleader, sent a reply to the Pleader, in- 
forming him that the’ appeal could not 
be admitted as it was time-barred: The 
Sessions Judgeis ofthe opinion, tpat, in 
view. of. the imperative provisions of the 
proviso tos. 421, the District Magistrate’s 


action in. rejecting tke appeal without, 


hearing the Pleader in support of the peti- 
tion is illegal, and as he considers that a 
question of principle and of general import- 


` ance is involved, he has thought it necessary 


to make this reference. 


“Id the course of his letter the ‘Sessions’ 


Judge has referred to the case of Reg. v. 
Gulab Karim (1). In that case, it was held 
that s. 278 of the Code of 1872, which 


(1) Rat, Unrep, Or, C. £0; Or, Rg, 21-8-1875, 


t D^. xls c og A 
s “NURTDIN SHAIKH ADAM. v: EMPEROR., 


[p. 111“ col. 1.] | 


Mr. B. D. Mehta, for the Surat Munici- 


‘beyond time. 


4 Sn uh ; 
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corresponds in some respeots with s. 421 
of the present Code, applied only to those 
cases, where a person having a right of 
appeal had presented an appeal; so that, 
where a person had allowed the time 
prescribed by láw. for presentation of an 
appeal to expire, it was for the Sessions 
Judge under cl. (b) of s. 5 ofthe Indian 
Limitation Act (i. e., the then Limitation 
Act IX of 1871).to determine whether 
grace was to be allowed before he could 
determine, whether he should proceed 
under s. 278. That ruling is against the 
view that s, 421 would apply to the Dis- 
trict Magistrate's Act. We have referred 
to the original record of that Reference 
No. 5 of 1875. From this, it appears that 
the case was one of a Jail petition. and 
not ofan appeal presented by a Pleader. 
The Sessions Judge of Surat, Mr. Herbert 
Birdwood, rejected the appeal petition as 
Subsequently he was of. 
opinion that that order should be set 
aside, asit was made ig the absence of 
ihe appellant, to whom no notice had been 
given under s. 278 of Àct X of 1872. He 
further says:— . 

"Not until after I had signed the order, 
did. it occur to me that the appellant 
was entitled to be heard, with reference 
to the reason, given by him for the 
delay. in presenting the appeal. My 
order being a final one, Icannot myself 
re-call it.” — . 

It must be noted that s. 278 of the 
Code of 1872 applied not only toa peti- 
tion presented. by an appellant in person, 
or by his Counsel or authorized agent, 
but also to a petition received from an ap- 
pellant in Jail, and it directed tfe Appel- 
late Court to fix areasonable “time within 
which the appellant or his Counsel or 
authorized agent might appear, and 
to hear the appellant, his Counsel or 


' authorised agent, if he appeared, before 


rejecting the. appeal. Accordingly, the 
practice then was *o send a notice to 


‘the appellant in Jail, even although he 


would not beable tobe present in person. 
Sb far asthe ruling decides that the action 
of the District Magistrate was not illegal, 
because 8*272 only applied to cases, where 
aman had presented an appeal within the 
proper period of limitation, I do not -see 
any reason to question it. But, “there is, in | 
my opinionssome ground for thinking that 
the High Court should have considered the 
further question that arose, whether, 


"os 
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heard in the matter of detérmining whether 
the delay should be exeuséd under‘el. (b) 
ofs.ï5of the then Limitation Aot. That 
particular point is, I thinks rather . glossed 
over. '.- 

In the presént ‘cass Ithink that.s. 421 
does contemplate an appealthat can pro- 
perly be put upon the file of the Appellate 
Court, and that consequently the proviso 
of s. 121 does not apply to make the District 
Magistrate's order illegal, But, on the 
other hand, Ido not think that this neces- 
sarily disposes of the case, Unders. 5 of 


the present Limitation Act the Court had. 


to consider whether. the . appellant had 
sufficient cause for ' not -preferring the 


appeal within the proper period, and if the 


Court is satisfied that he had such sufficient 
cause, it can extend the period, and admit 
the appeal. ‘Ordinarily, our judicial system 
requires that, if an appellant is,represented 
by a Pleader, he should be given an 


- opportunity of befng. heard ‘in the matter. 


Thus, it has been held that, in giving 
judicial powers to affect prejudicially the 


rights of a person or. property, a Statute is. 


"understood as silently implying, when it 
does not expressly provide, the condition 
or -qualification that the power is to be 
exercised in accordance with the funda- 
mental rules of judicial. procedure, such, 
forinstance, as that which requires that, 
before its exercise, the person sought to be 
prejudicially affected shall have an 
‘opportunity of defending himself. Cf, 


Maxwell on the Interpretation’ of Statutes, - 


3rd Edition, page 511, I'do not go so far 


‘as to say that in every case where the Court: 


dismisses. aneappeal as time-barred without, 
hearing: the Pleader, there would be-an 
illegality. There might be, “for instance, a 
ase . where the petition itself showed that 
there was no possible ground for any 
extension of, the prescribed period, and, 


therefore, there would be no use in giving: 


an opportunity to the Pleader to be heard. 
But, on-the other band, in the present case 
there is a reasonable basis for. the allegatifn 
that there issufficient cause for excusing 
the delay, and the Appellate Oqurt should 


have, under the ordinary. system of Court , 


work, in my opinion, given an opportunity 
to the appellant's Pleader to be heard upon 
the point. 
although it relates not toa criminal appeal, 
but to a- [ds i NS may refer to 


NURUDIN-SHAIKH ADAMÉ.v, MPEROR, e 
although 8.278 ofthe then Code did not- 
- apply, the petitioner had” not a right to be. 


As asoniewhat similar case— . 
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Raghunath Gopal v. Nilu Nathaji (2). In. 
that: case, the-plaintiffs' claim to redeem 
certain lands had been rejected. by a Sub- . 
ordinate Judge. The plaintiff, who was an 
agriculturist, presented an" application for 
review to the Special Judge appointed under 
the Dekkhan - Agrieulturists' Relief Act. 
His application was rejected by that Judge, 
who was of opinion that the plaintiff's 
remedy lay in an appeal to the District 
Judge. The plaintiff was not. informed 
of the result of his application’ to ‘the 
Special Judge untilthe following May, at 
which time the Court of the District Judge 
was closed for vacation. On 3rd June,.18x3, 
he presented, an appealon the opening of 
the ‘District Court. The District Judge 


'dismissed the appealas barred by limita- 


tion." The High Court in their judgment 


' say (page 453*):— 


“The appellant justified the delay in 
presenting his appeal, on the ground that 
he was prosecuting an application’ for 
revision before the Special Juge under 
the Dekkhan Agriculturists’ Relief -Act, 
which was rejected for defect of jurisdiction. 
This might, under - proper circumstances, 
as to the existence of which in the present 
case we give no opiuion, be- regarded 
as ‘constituting a sufficient cause for ' 
delay." . ta 
Further on, they say (page 4584) — - 
` “There. were, therefore, circumstances in 


“the appellant's: case deserving of careful 
‘consideration; and as the District Judge. 


has rested satisfied with declaring the 
appeal to be, barred without giving any 
reasons, we think we ought to discharge 
hiš order, and direct him to makea fresh 
order with due, regard to the. ‘above 
remarks.” 

So here, Lthink, in the circupstances, 


‘that the District Magistrate’ 8 order, though 


not necessarily illegal, was clearly an 
improper.one. Thérefore, I would set aside 


.his order rejecting the appeal as time- 


barred and direct him to takeit.on his file 
again'and decide the question whether the 


.delay should be excused, after giving the 
- appellant’s Pleadera reasonable opportunity 


of being. heard upon it. He" can, of course, 
also’ heap the Public Prosecutor, if he 
thinks this desirable. 

- Twould add that the appellant in ' this 
case has died after the appeal was presented, 


but as the sertence is only one of &üne, the 
(2) 9 B. 452; 5 Ind. Dec. (x. s.) 300. 
*Pages of 9 B.—| fd.) 
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appeal does hot abate mide s. 431 of the 
Criminal. Procedure Code. The deceased's 

‘son has in fact appeared before us in support 
‘of the: Reference. 

'" Patkar, J.—I agree. at 

e ÉSK. Crder set aside. 


LAHORE. HIGH COURT. | 
‘Ox IMINAL APPEAL No, 264 oF 1927. 
"May 20, 1927. 

‘Present :—Mr. Justice Fforde. 
IQBAL: KHAN—AcouseD—APPALLANT 
versus 
-EMPEROR—Responpent. 


Criminal trials—Retracted confession—Conviction. 


A conviction may: be based on a tetracted confes- 
sion when the confession is voluntary and , there is 
sufficient.corroboration: 

Oriminal appeal from an order of the 
Sessions Jadge, Jhelum, , dajed the ink 
January, 1927." 

d UDGMENT.-—Having , examined the 
evidence in this case I am satisfied that 
the appellant has been rightly : convicted: 

‘The conviction is based on a rétracted 
confession coupled with some evidence of 
& previous altercation ` between, the. appel 
lant and the deceased. The statement of 
the appellant, in his confession, that he 
struck the deceased on the head witha 
stone, is corroborated by the finding of a 
heavy blood-stained stone neer the ‘head 
_ of the dad’ woman. .I am satisfied that 
the | confession was ‘voluntary; and. tho 
trial Judge was, therefore, justified 
acting upon it. 


Agreeing ‘with the trial Go t that the: 


"guilt of the appellant has'been establish- 
ed beyond any. reasonable doubt, I die- 
miss the: appeal. : 


LAN. A. Appeal dismissed, 


EMPEROR. D; GUNGA. 4 
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LAHORE HIGH COURT. 


Criminar Revision No. 458 or 1927, © 
- May 20, 1927. 1 
"Present:—Bir Shadi Lal, Kr., Chief 
Justice. ` 
+» EMPEROR-—PzrITIONER 
versus 


GUN GA—AccosED—RESPONPENT. 

Criminal Procedure Code (Act V of 1898), s. 841— 
Accused deaf and dumb but capable of understanding 
proceedings—S. $41, whether applicable. 

Where the accused understands the proceedings, 
the mere fact that heis deaf and dumb does not 
aiani the application ofs. 341, Criminal Procedure 

ode. 


Case referred by the Deputy Commis- 


` sioner, Ferozeporé, with His letter No. 950- 


2254, dated the 7th'Mareh, 1927.. -° 
Mr. Fakir Chand, for the Respondent. 
ORDER.—The accused Gunga alias 
Gajjan, who is a deaf mute, has been con- 


. vieted of an offence under s. 304 Part II, of. 


the Indian Penal Code, but the Magistrate 
instead of passing a final order has sub- 


` mitted under s. 341, of the. Orimina] Proce- 


dure Code the proceedings. to this Court. 
That saction requires the trial Court to send 
the record to thé High Court in a case in 


. which the accused, though not insane, can- 


not be made to understand the proceedings® 
In this zase, however, the Magistrate him- 
self says that “the accused understood what 
was being alleged against him.by ‘the pro- 
secution and its witnesses”. He further 
states that “the accused ‘cultivates land and 
is very intelligent. In his everyday life 
“he communicates with other persons . by 
signs and: hints.” f 

In view. of this: finding of the Magistrate 
it cannot be said that the accused cannot 
be made to understand the proceedings. I 
.aecordingly hold that the case.does not fulfil 
the requirements of s. 341 of the Criminal 
Procedure Code, and return it to the 
‘Magistrate and direct. him: “to proceed in ac- 
cordance. with law. 


Bids Case remitted, 


. [103 I. C. 1827] 
NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Civin Revision No. 438 of. 1926. 

April 6, - 1927, 

Present:—Mr. Findlay, J. C. 
MADHORAO' AND OrHg«S—DEFENDANTS— 
i APPLICANTS s 


versus 
GOVIND RAGHOBA TOTADE— 
PLaAINTIFE—NON-APPLIOANT. 

Civil Procedure Code (Act V of 1908) s. 115— 
Revision—Limitation, wrong decision about. : 

Obiter.—A. wrong decision by the lower Court ona 
question of limitation is not a sufficient ground for in- 
terference in revision. 

Duri v. Mohanlal (1), Manya v. Diwakar (2) and 
Ganesh Prasad v. Rewa Bai (3), followed. : 

Reyision application from .the judg- 
ment of the District Judge, Nagpur, dated 
the 19th October 1926, in Civil Appeal 
No. 70 of 1926. 

Mr. A. V. Khare, for the Applicants. 

Messrs. M. R Bobde and M. D. Khandekar, 
for the Non-Applicant. 

ORDER.—In the present revision appli- 
cation an objection was raised on behalf of 
the plaintiff-non-applicant (Govind Raghoba 
Totade) thatno revision application could 
lia, It was urged in this connection that 
the suit was nf & Small Cause Court naturé 
for an amount under Rs. 500 and that under 
s. 102, Civil Procedure Code, no second 
appeal lay. Over and beyond this, it was 
urged that none of the conditions laid down 
in s. 115 of the Oivil Procedure Code 
were fulfilled inthe present case. - 

One of the main contentions urged on 
behalf of -the applicants was that the 
decision of the learned District Judge on 
the question of limitation was wrong and 
that limitation should, at the best. for the 
plaintiff, have been held to run from 1916 
when he stobd surety, or from 1917 when 
the payment of Rs. 100 was made to 
Bansilal. 

As at present advised, I see no reason to 
differ from the finding of the learned Dis- 
trict Judge that the cause of action, in real- 


ity, arose from 17th August, 1922, when the : 


plaintiff paid Kuhikar for price of the gof. 
Even, however, had I seen cause to differ 
from the decision of the District Judge on 
the question oflimitation, it seems to me 
that this would not be a suffieieht ground 
for interference on revision: cf, Duri v. 
Mohanlal (1), Manya v. Diwakar (2) and 
Genesh Prasad v, Rewa Bai (3). 

R 4N. L. R. 184, . . 

(2) 29 Ind. Cas. 740; 11 N. L, R. 99 
(3) 41 Ind, Cas, 883; 13 N. L, R. 116, 
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The other grounds urged in the petition 
of revision would afford even less ground 
forinterferenee and none of them, in my 
Opinion, *àümount to a wrong exercise of: 
jurisdiction, a failure to exercise proper 
jurisdiction, or to “illegal or material 
irregular action on the part of the lower 
Courts. The main question involved is 
whether the plaintiff substituted himself 
for the defendants as the debtor of Bansilal 
Abirchand or was a mere surety. This was 
a pure fiuding of fact, on which the lower 
Appellate Court was perfectly entitled to 
come to the decision it has. It has been 
suggested in this connection that the Dis- 
trict Judge misread and misunderstood the 
letter (D.-2), but I am unable to accept this 
contention. It would doubtless have been 
well if the books of Bansilal Abirchand had 
been called for, but, for the failure to do 
this, the presentapplicants seem peculiarly 
responsible. When it was discovered that 
Nandkishore (P. W. No. 2) was no longer in. 
the service of Bansilal Abirchand, the Court. 
should have been moved to arrange for 
the productfon of the books of the firm in 
question. Not only so, but the absence of 
these books and the necessity of having 
them produced were nob even made a ground 
of appealin the lower Appellate Court, I 
have merely mentioned these matters in 
order to make it clear that the present 
application forrevision on the merits had 
little or no chance ofsuccess, but I find it 
unnecessary to enter into-the contentions 
of the applicantsin further detail for the 
simple reason that, in my opinion, on any 
of the contentions put forward, the present 
application does not lie under s. 115 of 
the Civil Procedure Code. ] 

The application is accordingly dismissed, 
The applicants must bear the aon-appli- 
eant's costs. Costs in the lower Courts ag 
already ordered. 

G. Be D. , 

A, N.A 


Application dismissed, 
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LAHORE HIGH COURT. 
First Civin APPsAL No. 1066 or 1922. 
A pril 25, 1927. 
Present:— My. Justice Addisor and 
Mr. Justice Agha Haidar. 
SRI RAM—PLAINTIFF—ÅPPELLAN 


versus ° 
RAM KISHEN DAS—Derenpdant— 
RESPONDENT. 


Account suit—Burden of proof —Plaintiffs duty to 
prove defendant's liability to account. | 
. Before a plaintiff in a suit for rendition of accounts 


„can succeed he must lay the foundation of his case 


by proving by means of proper evidence that the de- 
fendant isan accounting party. lt is only when he 
has proved that the defendant is an accounting party 
that the Court is justified in passing a preliminary 
decree in his favour and ordering the defendant to 
redar account of his agency or stewardship. [p. 115, 
col. L. 

Ram Das v. Bhagwat Das (1) and Raghunath v. Gan- 
patyi (2), followed. 


` First appeal from the preliminary decree 
of the Subordinaté Judge, First Class, 
Delhi, dated the 18th January, 1922. 

Lala Mool*Chand, R S., and Mr. Nawal 
Kishore, for the Appellant. 5 

Lala Sardha Ram Kapur, R« S8, and Mr. 
Bishen Narain, for the Respondent. 


E JUDGMENT. 

. Baidar, J.—This is a plaintiff's appeal 
arising out of a suit for partition and 1endi- 
tion of account. The property in suit is of 
two kinds—house property consisting of four 
houses detailed at the foot of the plaint and 
some landed property liable to pay revenue. 
The plaintiff eaníe into Court on the allega- 
tion that he and defendant No: 1 are agricul- 
turists by occupation and governed by the 
Qustomarye Law prevailing among the 
ágriculturists. The defendant is the 
uncle of the plaintiff and the plaintifi's 
allegation is that after the death of the 
plaintiff's father and grandfather his uncle 
(the defendant in the suit) has been looking 
after and. managing the whole property. 
He says that he-does not wish to remain 
joint with his uncle (the defendant) and 
hence the present suit. The defendant 
denied the allegation contained in para. 


4 of the plaint and pleaded that he 


was not liable to sender any account. He 
further pleaded that the suit for partition 
of the landed property in Khewat No. 1 and 
for rendition of account regarding the said 
land was not entertainable .by the Civil 
Court, the Revenue Court having exclusive 
jurisdiction to try such a suit. He further 
sdid that the houses mentioned in the plaint 
had been purchased and. constructed out of 
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the income of the ancestral property and 
that there was no objection to their parti- 
tion, On the 15th of May, 1921, the state- 
ments of the partiés were taken by the 
Court, and Lala Sumat Parshad, the Pleader 
for the plaintiff eai: “I admit that the parti- 
tion of the agricultural land cannot be 
affected through Civil Courts. T will claim 
three years’ mesne profits in the Revenue 
Court. The partition of four houses is now 
claimed”. After the recerding of this 
formal statement hy ‘the Pleader for the 


plaintiff, it is somewhat surprising that on 


the 19th of August 19:1, the learned Sub- 


ordinate Judge framed the following 
issue:— 


“Can a suit for rendition of account lie 
in this Court?" 


Seeing that the plaintiff's, Pleader had 
definitely abandoned his claim as regards 
the reudition of account in the Civil Court, 
it may be noted here that there is no sug- 
gestion in the proceedings, that any other 
account except that of the income accruing 
from the landed property was ever intended 
to be claimed. The parties produced no 
evidence whatscever. ‘The learned Subor- 
dinate Judge rightly held on the admission 
of the plaintiffs Counsel that the present 
suit, so far asthe partition of the landed 
property was concerned, was not cognizable 
by the Civil Courts. He, however, passed 
a preliminary decree in favour of the 
plaintiff for partition of the house property. 

The plaintiff comes up in appeal. It is to 
be regretted that he was not well-advised in 
filing the present appeal. The appeal has 
no force whatsoever, and there is not the 
slightest foundation on which any orfe of the 
grounds of appeal can be supported. An 
attempt is made by the learned Counsel for 
the appellant to show that the right to 
claim mesne profits accruing from the house 
property was not abandoned and his client's 
claim under this head ought to have been 


. tried'on the merits. There is no force whatso- 


ever in this contention. Inthe Court below, 
so,far as the proceedings are before us, such 
accounts were not claimed. It had not 
been shown that any income accrued from 
the landed property or that the defendant- 
respondent bad been realising such income 
for and on behalf of the plaintiff. Before a 
plaintiff in a suit for rendition of accounis 
cay succeed ke must lay the foundation of 
his case by proving by means .of proper 


evidence thatthe defendant was an account- 


[103 I. O. 1937] 
ing party, vide Ram Das v. Bhagwat Das 
(L and Raghunath v. Ganpatji (2). Itisonly 
when he has proved that the defendant is an 
accounting party thatthe Court is justified 
in passiag a preliminary decree in his 
favour and ordering the defendant to render 


account of- his agency or stewardship in. 


Court. In the present case the plaintiff has 
given no evidence whatsoever aud his 
allegation in para. of the plaint, 
wherein he says that the defendant had 
been managing his property, was categori- 
cally denied by the defendant in his written 
statement. Under these circumstances the 
decree of the Court below was right and 
we hold that on the record, as it stands, the 
plaintiff neither alleged nor proved that 
there was any income accruing from the 
landed property in dispute or that the de- 
fendant was in any way liable to render 
account of the income of the property to 
the plaintiff. 

I, therefore, affirm the decree cf the Court 
below and disigiss-the plaintiff's appeal 
- with costs. - 

Addison, J.—I concur. ; 

A. N. A. Appeal dismissed. 

. (1) A. W. N. (1805) 1. 
b 27 A. 374; A. W. N. (1905) 3. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. ` 
Sgoonp Civit Aeezan No, 300 or 1926. 
March 22, 1927. 

Present:—Mr. Hallifax, A. J. C. 

Seth MISRILAL—PLAINTIFF—APPELLANT. ' 

versus 

BHIMRAO AND ANOTBER—DEFENDANTS— 

RESPONDENTS. 

Transfer of Property Act (IV of 1882), ss. 52, 58— 
Suit on mortgage —Lease of mortgaged property dur- 
ing pendency of suit, whether void—Lis pendens— 
Fraud, effect of. . - 

Section 52 of the Transfer of Property Act does 
` not forbid any lease*of mortgaged property during 
the pendency ofa suit on the mortgage as what is 
mortgaged is the proprietary interest on the pro- 
perty. ; 

If fraud is practised on the mortgagee and a lease 
is granted with the intention of depriving the mort- 
gagee ofa part of the property he was to get, the 
lease will, „however, be voidable under s. 53 of the 
Transfer of Property Aot. . 

Appeal against the deeree of the Disteict 
Judge, Hoshangabad, dated the 11th March, 


1926, in Civil Appeal No. 185 of 1925, 


MÍSRILAL v. BHIMRAO. 6 


“4115 


Mr. N. G, Bose, E, B. for the Appellant. 

Mr. 'V..Bose, for the Raspoadeata. 

JUDGMENT .—It isadmitted by both 
sides that the lease of the land in dispute 
was granted in good faith, and with no 
intention of affecting the rights the mort- 
gagees would acquire if they obtained a 
final decree for foreclosure. This is more 
apparent from the fact that the preliminary 
decree, for Ra. 1,400 and Rs, 447-14-0 as costs,’ 
was not obtained on the mortgage for 
Rs. 3,300 only. That anda previous mortgage 
for Rs, 1,300 were amalgamated on the 28rd 
of July 1904 in a fresh mortgage for 
Rs. 5,400 payable with interestin nine equal 
annual instalments of Rs. 500 and a tenth of 
Rs. 900 of which the first eight were duly 
paid. That adds to the certainty that in 
November 1917 when the lease was granted 
the mortgagors had by no means lost hope 
of redeeming the property. 


Butitis no longer contended that the 
lease is of such a nature that €t would not 
have been granted if the lessor had known 
or expected that he was to continue inde- 
finitely to be the owner of the property. It 
is now pleaded: that s.52 of the Transfer 
of Property Act forbids any lease of mort- 
gaged property during the pendency 
of a suit on the mortgage, except under the 
authority of the Court. If that were the . 
law it would create an impossible situation, 
though that would be no reason for refusing 
to follow it. But it is not. What was 
mortgaged was the proprietary tight only 
in the field in dispute, and that the plaint- 
if has got. His rights under the decree 
have, therefore, not been affected. 


The right to have a lease of this kind 
set aside arises out of fraud in granting it 
and is stated in s. 53 of the Transfer 
of Property Act; s. 52 of the Act has 
nothing to do with it. If a man contracted 
to se?l his village and, between the contract 
and the sale, leased out all his khudkasht 
land to his relations for inadequate con- 


‘sideration, the buyer could get the leases 


set aside. It is the same right that 
the mortgagee would “have here if the 
lease had been granted ,with thé idea 
that  fereclosure was inevitable ard 
with the intention of depriving him: of a 
part of the property he, was to get. That, 
however, is not because the mortgage silih 
was pending at the time, for if it were the 
buyer in the other case would not have the 
right, : f ' 


ey RD ^ 


^ slowed. à 


- 


116. 


The appeal will. e dismissed and the 
appellant must pay all the costs ‘of both. 
_parties in all three Courts, aes 
. Appeal dismissed. - 


ALLAHABAD HIGH COURT.. 
First Civi, APPEAL No. 339 or 1924. 
f * May 4, 1927, 
Present:—Mr: Justice Sulaiman and 
¿zı . .Mr, Justice Banerji. 
Haji MUHAMMAD SAID KHAN— .. 
DEFENDANT— APPELLANT e 
5 versus : 
Rıi Bahadur Kunwar DARSHAN 
SINGH-AND OTHERS—PLAINTIFFS— 
‘| RESPONDENIS. < 
Hindu Law—Widow—Alienation—Consent of next 
‘reversioner—Presumptive proof of necessity. : 
The purchaser from a Hindu widow, even though 
he does not prove the actual existence oflegal neces- 
sity for the alienation, or any, bona fide inquiry as 
to the necessity, or even an honest belief on his part 


. ^ that such necessity existed, nevertheless discharges 


the burden that lies on him in the first instance by 
proving the consent of the nearest reversioner, and 
an alienation made with such consent will be binding 
' on the actualreversioners until they lead cogent evi- 
dence to the contrary. [p. 118, col. 2.] M zi 

Rangasami Gounden v. Nachiappa Gounden (1) and 
` Debi Prosad Chowdhry v. Golap. Bhagat (2), fol- 


First appeal from a decree of the Sub- 
ordinate Judge, Pillibhit, dated the 16th 
"of May, 19024. ` NE d i 

Dr. K. N. Katju, for the Appellant. 

Mr U.S. Bajpai, for. the Respondents. 

JUDGMENT.—This is a defendant's 
appeal, arising’ out ofa suit for recovery 
of possession of a house brought by the 
reversioners of Naik Rai Singh, who was 
the last male owner; He died some sime 
in 1876, leaving two widows, one of whom 
died in 1890, and the other Musammat 
Sundar Kunwar died in 1917. In 1903 
Hori Singh was the next reversioner, who 
would have sueceaded to the estate if 

Musammat Sundar Kunwar had died then. 
‘On the 21st of September, 1903, she execut- 

ed a deed of transfer in. favour of Hori 
., Singh, purporting tosurrendeg all her in- 

' terest in the house'in dispute. On the 
~ 22nd of September, 1203,. a sale-deed was 
. executed by Hori Singh in favour.of the 

@efendant-appellant, Haji Muhammad Said | 


MUSAMMAD SAID KBAN V. DARSHAN SIXGH, 


' plea in para. 4, 
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Khan, and both those documents were pre- 
sented for registration simultaneously bet- 
ween. l and 2 o'clock on the 22nd' of 
September, and both were registered con- 
secutively. On the death of the widow the 
' plaintiffs, claiming to be the next reversion- 


. ers, brought this suit for recovery of posses- 


sion. The pedigree on which they relied 
was avery long one and is printed at page 


: 4 of our paper.book. It must be said to 


the credit of the defendant that he did not 
choose frivolously to deny this long pe- 
digree, but admitted it. The written state- 
ment filed on his behalf which obviously 
is the result oflegal advice obtained by 
him, is by no means artistically drawn. The 
pleas if examined strictly amount to these, 
namely, that Musamma: Sundar Kunwar 


_ had relinquished all her rights and interest 


in the property in favour of Hori Singh 
and had, therefore, extinguished her widow's 
estato, with the result ihat Hori Singh be- 
came tle permaneut owner, and that, as 
much he was perfectly competent to trans- 
fer the property. Paragraph 4 was curicue- - 
ly wordedand it raised the plea that the © 
transfer by Musammat Sundar Kunwar and 
the sale by Hori Singh to the defendant 
amcunted to an alienation for-consideration 
by the widow with the consent of the re- 
versioner. We have referred to these pleas 
because much stress has been laid by the 
learned Subordinate Judge on the way in 
which the written statement was drafted, 
and ` because he has cometo the conclusion 
that the defendant cannot be allowed to get 
over this tamliknama, When the time for 
the framing of the issues came, the par- 
ties understood what was meant by the 
and there is no doubt 
that the learned Subordinate Judge 
himself understood what was: meant 
by ib. Issue No.3 which was framed by 
him wasin the following words “Is the 
sale made by -HoriSingh in favour of the 
defendant to be looked upon as a transfer 
for consideration with gthe consent of the 
next reversioner on behalf of the widow 
hergelf, if so, how. doek that affect the 
case"? The plaintiffs apparently led no evi- 
dence at all. On behalf of the defendant, 
only the defendant himself was examined 
as a witness. This is the entire evidence : 
apart from certain documents which were 
filed by either party. The learned Sub. 
\ordipate Judge has come to the conclusion 
that there could be no surrender of the 
estate ‘tothe next reversioner, inasmuch ag 
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it was a gift ofa part of the estate only. 
We may note that the defendant did not 
suggest tothe Court below that there was 
any other property left by the widow after 
the -deed of transfer of 1303. It has, how- 
' ever, been assumed thaf this was not a 
transfer of the entire estate then in her 
possession and the learned Advocate for 


-the appellant has not challenged the sound- , 


ness of this assumption. 

_ In our opinion it is not fair to. the de- 
fendant to pin him down to the strict 
wording of the written statement. which 
must have been drafted by his legal advi- 
Ser. The issue before the parties was elear, 
and wethink thatthere isno doubt that 
the defendant did mean to put . forward 
the case that the two transactions were real- 

.ly part and: parcel of one transaction, which 

. was a sale by the widow with the consent 

of the nextreversioner. The defence, there- 

fore, cannot, be struck outon the ground 
that it was not raised in the written state- 
ment. 

-The main question of fact which we have 


to consider is whether the defendant has ' 


succeeded in proving that the two docu- 
ments, which on their face value appear to 
be in fact two separate transactions, were 
really part and parcel of one transaction 
‘of a sale by.the widow. The defendant is 
in this unfortunate position that the scribé 
of the two documents, Janki-Prasad, as 
well as Hori Singh.and the attesting wit- 
nesses, Nathu Khan, Kifayat Ullah Khan, 
and Mohan Lal, are all dead. Thus, the 
persons, who on the. face of these docu- 
ments, had any connection with these 
transactions, are all dead ‘except the ven- 
. dee Muhammad Said Khan. ‘We have 


‘thus the stlitary evidence of Muhammad: 


Said Khan as to what actually happened. 
It must be conceded in his favour that 
the learned Subordinate Judge, who heard 
him, has not in his judgment stated that 
he disbelieves him, in fact he has not cri- 


ticised his evidence so far as its truth goes. - 


Muhammad Said Khan’s statement is "that 
one Kifayat Ullah eame to him, professing 
to come on behalf of Musammat Sundar 
Kunwar, and informed him that there was 
property for sale by the widow*and that he 
should purchase it. Muhammad Khan said 
that a widow had no power tosellany property 
absolutely. “To this Kifayat Ullah replied 
that she was prepared to sel the property 
‘and that the next reversioner, namely, Hori 
Singh wes dis to join in the sale-deed." 


MOHAMMAD BAID KHAN 2, DARSHAN SINGH. . 


‘definite reply. 
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Muhammad Said Khan then anid that he 
must consult his Pleader before giving a 
He then consluted Hafiz 
Muhammad Ismail Pleader, who advised 
him that the effective way was to obtain a 
tamliknama from thè widow in favour of 
Hori Singh, and a sale-deed from Hori 
Singh. Muhammad Said Khan's evidence 
is that on, receiving this legal advice he 
gottwo drafts, namely, oneof a tamliknama 


-and the otherof a salé-deed, prepared and 


gave them to Kifayat Ullah. Then Kifa- 
yat Ullah came 4or 5 days afterwards and 
told him that both Musammat Sundar ` 
Kunwar and Hori Singh had accspted the 
drafts and were ready to execute the docu- 
ments. On this Muhammad Said Khan 
deputed his karinda, Nathu Khan, to get 
the documents executed and gave him 
Rs. 2,500 the sale consideration. Muham- 
mad Said Khan then states that his karinda 
Nathu Khan got the two documents duly 
executed and fegisterad. The. vendes 
frankly confessed that he made no enquiry. 
as to whether there was any relation nearer 
than Hori Singh, or whether there wasany 


“necessity for the -widew to sell the pro- 


perty. He also admits that he had no talk 
directly with Musammat Sundar Kunwar, 
or with. Hori Singh. Hesays he did not 
even enquire whether Musammat Sandar 
Kunwar had fransferred the entire estate 
to HoriSingh, or whether she had kept 
anything for herself. The whole evidence 
of Muhammad Said Khan impresses usin 
this way that it shows conclusively that ` 
he ia ‘in no way trying to.exaggerate his 
case. If he were prepared to tell lies he 
would have told a story asto his having 
made enquiries .and baing satisfied ' that 
thera was necessity, or to his having had 
soma direct. talk either with «fusammat 
Sundar Kunwar, or her recognised general 
attorney. He frankly gives away his case 
on tife3s poiats. We hava, therefore, come 
to the conclusion that his evidence, so far 
as it goss, should be accepted, 

The qus5stion remains whether this evi- 
dence, coupled with the coincidences of the 
dates of registration of the two documents, 
and the fact that the same set of attesting 
witnesses attested both the deeds and the 
same scribe faired out the documents, 
proves the defendant's case that it was 
really'one transaction of sale. No doubt the 
mere statement of Kifayat Ullah that: he 
had. been sent by Musammat Sundar Kun- 
war is no evidence, by itself, of the fact 
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that he had been sent by her, butin this 
particular case we find that the idea of hav- 
ing two documents instead of ong emanat- 
ed from the legal adviser ‘of the defend- 
ant and that the two.drafts were handed 
over to Kifayat Ullah which were subse- 
quently faired out and the two deed’ were 
duly signed by Musammat Sundar Kunwar 
and Hori Singh under the supervision of 
his karinda Nathu Khan. This shows de- 
finitely that Kifayat Ullah must have com- 
munieated the reply of the defendant to the 


lady who aceepted the drafts and ultimate. 


ly signed the fair copy. We may also note 
that, according to one power of attorney, 
Hori Singh was one of the general at- 
torneys of Musammat Sundar Kunwar and 
‘was on good terms with her. The plaint- 
iffs have admitted the genuineness of the 
.transfer by the lady and there is no ground 


for suspecting that any fraud was practis- 


ed on her. We may point out that the 
learned Subordinate Judge has not direct- 
ed'his attention clearly to this question 
whether thetwo deeds ‘evidenced one or 
two independent transactions. On the evi- 
dence: of Muhammad Said. Khan and, the 
surrounding circumstances of the case, we 
are of opinion that they werereally drafted 
separately on the advice of the defendant's 
Pleader, and that the real transaction was 
a 8ale by the widow. 

The next question is whether the defend- 
ant has succeeded in showing that this 
transfer is binding on the  reversioners. 
Had Hori Singh survived the widow and 
the succession opened out to him there 
would havé been no difficulty and he would 
undoubtedly have been estopped. It is, 
however, admitted that he predeceased the 
widow. The plaintiffs, therefors, are not 
absolutely* bound by any admission or con- 
sent of Hori Singh. At the same time it is 
nót denied on their behalf that Hori Singh 
was the next immediate reversioner. In 
fact on the pedigree given by the plaintiffs 
themselves he was much nearer in degree 


to Rai Singh than the present plaintiffs - 


are. Having found that the two deeds evi- 
denced one transdction, we can have ro 
doubt in our minds that Hori Singh was 
a consenting party to this transf@r. The 
eonseht of a reversioner is no conclusive 
proof of the existenee of legal necessity. It 
raises, a presumption of the existence of 
such necessity. The law on this point has 
been laid down by their Lordships of the 
Privy Geunsilin the oase of Rangacamt 
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Gounden v. Nachiappa Gounden (1). After 


. discussing the various authorities their 


Lordships summarised the law at page 536* . 
in the form of two propositions the second 
of which is, 3 

" When'thealienation of tbe whole or 
part of the estate is to be supported on the 
ground of necessity, then, ifsuch necéssity 
is not proved aliunde and the alienee does 
not prove inquiry on his part'an honest 
belief in the necessity, the consent of such 
reversioners ag might fairly be expected 
to be interested to quarrel with the trans- 
action will be held toafford a presumptive 
proof which, if not rebutted by contrary 
proof, will validate the transaetion-as a 
right and proper one”. 

Their Lordships quoted with approval 
a similar proposition laid down in the Full 
Bench case of Debi Prosad Chowdhry v. 
Golap Bhagat (2) where it was remarked 
that “ alienation by way of mortghge by a 
Hindu widow, as heiress, of a portion of the 
estate of her deceased busband- without 
proof either of legal necessity or of reason- 
able inquiry and honest belief as to its 
existence, but with the consent of the next 
reversioner for the iime being, will be 
valid and binding on the actual reversioner, 
if the presumption of legal necessity ora 
reasonable inquiry and honest belief rais- 
ed by such consent is not rebutted by more 
cogent proof.” In view of this statement of 
the law it follows that the defendant, even 
though hedid not prove the actual exist- 
ence of any legal necessity or any bona fide 
inquiry as to the necessity by him, or even 
an honest belief on his part that such neces- 
sity existed, has nevertheless disqharged 
that burden in the first instange, by prov- 
ing consent of Hori Singh, and that the 
transaction would be binding on the re- 
versioners until they led cogent evidence 
to the contrary. 

In this partieular case the plaintiffs have 
led no evidence to show that there was 
no legal necessity or that the consent of 
Hori Singh was obtained-by fraud. In the 
&bBence of such evidence, we are of opin- 
ion that the presumption raised by the con- 
sent of Hor} Singh has not been rebutted. 

(1) 50 Ind. Cas. 498; 42 M. 523; 36 M. L. J. 493, 17 
A. L. J. 536; 29 C. L J. 539; 21 Bom. L. R. 640; 23 


O. W. N. 777; (1919) M. W. N. 262; 96 M. L. T. 5 
10 L. W. 105; 46 I. A. 72; 1 U.P. L. R. (P. C.) 66 


(P. QJ. ; 
g 19 ina. Cas, 273; 40 O. 721; 17 C. W. N. 701; 17 


J EE 
^ Paga ef 48 MH, . 


[103 I. O. 1927] 


We must at the same time point out 
that on the face of the two documents they 
evidence two independent transactions. 
- The plaintiffs were, therefore, fully justified 
in bringing this suit on the ground that 
the deed of transfer in favour of Hori 
Singh was net good beyond thà lifetime 
ofthe widow. Their case has broken down 
beeause of the plea that, although the 
two deeds were separate documents, they 
really evidenced one transaction.. We ac- 
cordingly allow this appeal and setting 
aside the decree of the Court below 
miss the plaintiffs' suit, but we direot that 
the parties should bear their own costs in 
both the Courts. 


A. N. A. Appeal dismissed. 


LAHORE HIGH COURT. 
MiscgLLANEOUS SECOND Civic APPEAL No. 
2800 or 1926. 

May 5, 1927. - 
Present: —Mr. Justice Addison. 
UMAR DIN AND OTHERS—PL4INTIFFS— 
“APPELLANTS 
Versus 
UMAR HAYAT—DEFENDANT— RESPONDENT, 

Civil Procedure Code (Act V of 1908), O. XLI, 
rr. £8, 25—Decision of trial Court on some issues only 
—Appellate Court remanding case for nding on ail 
issues without deciding issues decided by trial Court— 
Legality of remand 

In a suit the trial Court framed seven issues and 
evidence was led on the whole case. The Court 
decided first two issues and asa result of its decision 
on them dismissed the suit. The plaintiff appealed. 
The Appellate Court, without deciding any of the 
issues 1@manded the case making an order to the effect 

. that the trial Court had not goneintoall the issues 
struck and that it was necessary that the finding" on 
all the issues should be recorded : 

Held, that the order of remand was wrong asmak 
asit was neither an order under r. 23, O. XLI, Civil 
Procedure Code asthe decision on the two issues 
was not given by the Appellate Court, nor one under 
r. 25 of the same Order as it could not. be said that 
it was essential to #he right decision of the suit 
upon the merits that the other issues should be 
decided.  * 

Miscellaneous second appeal from* the 
order ofthe Additional Distriet Judge, 
Sialkote, dated the 26th Ogtober, 1926, 
reversing that of the Additional Su bordinate 
Judge, Fourth Class, Sialkote, dated the 
Mth. July, 1926. . 

Mr. Khurshaid Zaman, for the Appellants. 

Diwan Mehr Chand, for the Respontient, 

ORDER.--The parties went to trial on 
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seven issues. The Court of first instance 
heard the evidence on the wholecase. It 
then proceeded to decide the first two 
issues and asa result of its decision on 
them dismisséd the suit with costs. "The: 
plaintifis appealed .in the Court of the 
Additional District Judge, Sialkote. He 
passed an order to the effect that the Sub- 
ordinate Judge had not ‘gone into all the 
issues struck and that it appeared to him 
to be necessary that the case should be 
remanded so that findings should be re- 
corded on all the issues. He accordingly 
remanded the suit under O. XLI, r. 23. of 
the Civil Procedure Code for this purposé 
and ordered the stamp on appeal to be re- 
funded. Against this decision the plaintiffs 
have preferred this second appeal. 

It is obvious that the order ofthe Addi- 
tional District Judge is wrong. Order XLI, 
r. ?2 did not apply.asa decision on the 
two issues, which had been decided, was 
not given by the Additional District Judge. 
Further O. XLI, r. 25 did not apply as it 
could not be said that it was essential to 
the right decision of the suit upon the 
merits thatthe other issues should be 
decided. It was admitted before me that 
the two issues which have been decided 
go tothe root of the case and that, if the 
decision of the trial Oourt as to them i is up- 
held, the appeal must be dismissed. In 
these circumstances I accept this appeal 
and setting aside the order nf the Addi- 
tional District Judge, direct the District 
Judge to proceed with the hearing of the 
appeal in accordance’ with law, If he 
‘comes toa different decision from that of 
the trial Court asregards tlfe first two 
issues; it will then be necessary for him 
to decide whether the suit is to be 
remanded under O. XLI, r.23 or r. 25 of 
the Civil Procedure Code. Parties will bear 
their own costs here. 

The District Judge should see that the 
Court-fee which was illegally refunded is 
paid inagain by the plaintiffe-appellants. 


R. L. Appeal accepted, 
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MADRAS HIGH COURT. 
Sacono Civit APPrRALS Nos. 818 AND 819 
oF 1924, 

. January 5, 1927.. , 
Present:—Mr. Justice Wallace. 
KRISHNA ae 

— APPELLANT . 
versus 
GANGADHARA PADHI AND OTHEkS— 
DzarENDANTS—RESPONDENTS. 

Provincial Small. Cause Courts Act (IX of 1887), 
Sch. II, Art. 18—Suit for jodi payable to inamdar, 
whether of Small Cause nature, 

A suit for arrears of sub-inam jodi payable to an 
inamdar does not come within Art.13 of Sch. II of 
the Provincial Small Cause Courts Act and is a suit 
of a Small Cause nature. 

Venkatagiri Rajah v. Venkat Rau (1), followed. 


Second appeals against the decrees res- 
pectively of the Court of the Subordinate 
Judge, Berhampore, in A. 8. Nos. 85 and 
86 of 1923 (A. S. Nos. 171 and 172 of 1921, 
District Court Ganjam), preferred against 
the decree of the Court of the Additional 
District Muzsif, Berhampore,in O. 8. Nos. 
179 and 180 of 1919. 

Mr. B. Jagannatha Das, for the Appellant. 

Mr. Y. Suryanarayana, for the Respond- 
ents. 

JUDGMENT.—A preliminary objec- 
tion is taken by respondents that no second 
appeal lies as the suits are of a Small 
Cause nature. Plaintiff in fact filed the 
suits in the Small Cause Court, and they 
were transferred to the original side as 
Some question of title was involved. He 
now, having lost the suits in both Courts 
elaims that à second appeal lies, 

The suits are for what is called "choutay?" 
dues from flefendants. This is a payment 
of the nature of “jodi” as is set out in 
the inam register Ex. I. Plaintiff gorres- 
‘ponds to ‘the plaintiff in col. 16" in that 
document ànd defendants to the rest. 
The latter thus have to pay ith of the 
gross produce as jodi to plaintiff. The, 
question is whether this jodi comes within 
Art. 13 of Sch. II of the Provincial Small 
Cause Courts Act. In Venkatagiri Rajah 
x. Venkat Rau (1) it was held by, this 
Court that jodi is not a cess or due as 
set out in that Afticle, but is rent on 
favourable terms. Plaintiff contends that 
that case was a case ofa zemindar suing to 
recover quit rent from an agraharamdaron 
the, footing that thee right to collect this 
was part of the consideration on which 
his peishcush was calculated, and that this 


(1) 21 M, 243; 7 Ind, Dec, (Ni s.) 528, 
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consideration does not apply to sub-inam- 
dars, such as defendants holding under an 
inamdar. He refers me to Madhavrao 
Moreshwar v. Rama Kalu (2). The decision 
in that case turns on the meaning given 
by Statute to the word “dues” in a Re- 
venue Jurisdiction Act in force in the 
Bombay Presidency and, therefore,is not 
on all fours with the present.case. I see 
no such difference in principle’ between 
inam jodi paid to a zemindar and sub- 


. nam jodi paid to an inamdar as would 


make Art. 13 applicable to the latter while 
not applicable to the former. The ratio 
decidendi in Venkatagiri Rajah v. Venkata 
Raw (1) is general and would cover all 
cases of what is, technically known as 
jodi, and the liability of defendants in the 
present case is. so known to and so called 
by the Inam Deputy Collector. 

I, therefore, hold following Venkatagiri 
Rajah v. Venkata Raw (1) that the jodi in 
this case is of the nature of rent and that 
a suit for it is a suit ofa Small Cause 
nature. The amounts sued for in each 
case are less than Rs. 500, No second 
appeals therefore lie. 

These appeals are, therefore, dismissed 
with costs. 

V. N. V. 


AN, A. 
(2) 27 Ind. Cas. 350; 39 B. 131; 16 Bom, L. R. 746. 


Appeals dismissed. 


* 
. CLACUTTA HIGH COURT.. 
Crvit Suir No..938 or 1926. 
August 20, 1926. 
Present :—Justice Sir Ewart Greaves, Kr., 
MITCHELL AND OTHERS—PLAINTIEIS 
ersus 
McNEILL & Co.-e DEFENDANT, 

Income Tax Act (XI of 1922), ss. 90, 56—Con- 
tract Act (IX of 1872), s. 609—Estæte of decgased. person 
—Lnability to be assessed to super-tax—Payment by 
firm of which deceased was pariner—Valuntary pay- 
ment—No right to re-imbursement—Appeal against 
assessment — Limitation — Power of | Income-Tax 
Authorities to entertain appeal filed after 80. days 
—Ordinarily’, significance of—Practice— Originating 
summons —Contested claim-—Pro per procedure, 

There is no provision in the Income Tax Act for the 
assessment to incqme-tax or’ super-tax of the estate 
of a d&ceased person. {e 122, col. 2]' 

A payment made by a frm towards super-tax 
Qasessed by tho Incoma Tax Authorities upon the ` 
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estate of a deceased partner of the firm is, therefore, 
8 voluntary payment so far as the estate is concerned 
and does not fall within the provisions of s. 69 of the 
Contract Act. [ibid.] 

In view ofthe use of the word 'ordinarily' in s. 30 
ofthe Income Tax Act which lays down the time 
for preferring an appeal, there is nothing to prevent 
the Income Tax Authorities from’ entertaining an 
ree preferred after the expiration of 30 days. 
tbid. 

The [procedure by originating summons is not 
applicable to a contentious matter, such as a 
claim to récover sums from the estate of a deceased 
person. In such cases the procedure should be by 
way of suit; but, if all the parties agree to the 
matter being decided on originating summons, the 
gouri may decide it in such proceedings. [p. 121, col, 


ia L. P. E. Pugh and Surita for 

Mr. A. E. Mitchell, Administrator in India 

of the Estate of D. F. Mackenzie, deceased. 
Mr. Boren Bose, for the Beneficiaries. 
Mr. Pankridge, for the Defendant. 


JUDGMENT. —This is an originating: 


summons taking out by the Administrator 
with the Will annexed of the estate of 
Donald Fraser Maekenzie, deceased, and 
by the executors of his Will which has 
been proved in England to determine a 
question which arises in the administra- 
tjon of his estate. The question is as to 
the liability of the estate to pay to Mc- 
Neill & Co. a certain sum of money paid 
by them in circumstances which I will 
‘preeently state, In my view the pro- 
cedure by originating summons is not 
applicable to a contentious matter of this 
nature which is really a claim by McNeill 
& Co. to recover from the estate the sum 
in question. The procedure should have 
been by suit, but as all parties agree to the 
matter being decided on originating sum- 
mons I propose to decide it. . 

The facts which I take from the plaint 
are not, I understand, in dispute. Donald 
Fraser Mackenzie died on the l4th June, 
1924. At the date of his death he was a 
partner in the firm of McNeill & Co., but 
on his death his interest in that firm 
ceased as from the 31st March, 1934, H's 
income from the firm for the financial 


year 1923-24 was assessed to income-tax,* 


and income-tax has been paid on that sum. 
A return for the purposes of ingome-tax 
was made to the Revenue Authorities by 
the Administrator on the 14th’ March, 
1923. On the 20th March, 1925, the Reve- 
nue Authorities purported to assess Donald 
Fraser Mackenzie's estate to super-tax for? 
the year 1924-25. The assessment was 
‘made on Donald Fraser Mackenzie's estate, 


1 
? 


MITOHALL V. MONBILL & 00. 


-income-tax 
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c/o. Messrs. McNeill & Co., under s. 29 
of the Indian Income Tax Act (XI.of 1922) 
and anotice was issued under the said Act. 
By cl. 5 of the notice the assessee was 
informed. that an appeal might be pre- 
sented under s: 30 (1) of the said Aot 
within 30 days. 3 

Details of the assessment were given at 
the end of the notice and they were de- 
scribed as "details of super-tax assessment 
for 1924-25.” 

The Administrator wrote demurring tothe 
assessment on the llth May, 1925, on the 
ground that the estate took no interest 
in the profits of the firm for 1924-25. 
The Revenue AutLorities replied that the 
assessment for 1924-25 was made on the 
income of the previous year ending the 
31st March, 1924, which income was re- 
ceived by Donald Fraser Mackenzie or by 
his estate. | . 

The plaint states that the “executors 
intended to contest the claim on the fol- 
lowing additional grounds to that stated 
in the latter, namely, (1) that’ the assess- 
ment was invalid as not having been 
made on any individual, (2) that the Act 
does not provide for making an assessment 
on a dead man's estate, and (3) that the 
income of adead man was not income of 
his executors. . 

Thereafter the Revenue Authorities de- 


'manded payment ofthe amount from Mce- 


Neill & Co, who paid the -sum on the 
19th September, 1925. No assessment 
was made on that firmin respectof this 
sum. | * 

` Under these circumstances McNeill & 
Co. have damanded re-payment to them of 
this sum from Donald Fraser Mackenzie's 


“estate. 


The following questione are raised by 
the summons :—(1) Whether the plaintiffs 
as representing the estate are liable to 
pay the said sum to McNeill & Oo? (2) 
Whether the payment was a voluntary . 
payment? (3) Whether the plaintiffs, as 
Administrators and executors, were legally 
bound to pay'the said sum? (4) Whether 
the assessment was a valid assessment ? 
(5) Whether MeNeill & Oo. had any in- 
terest inthe payment? (6) What are the 
respective legal rights and liabilities in res- 
pect of the said ŝum. * 
 "Assessee" is defined in the Indian In- 
come Tax Act, 1922, as a person by whom 
is payable. Section 3 pro- 
vides that whére any Act of the Legisla- 
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.ture enacts that income:tax shall be charg- 
ed for any year at any rate or rates 
applicable , to the total ingome of an 
assessee, tax at that rate shall be charged 
for that year in aceordance with the pro- 
visions of the Act in respect of alli income, 
profits and gains of the previóus year. 
Section 22 deals with the making of a 
.eturm and provides for service of noties 
on & person required to make a return. 
Section 26 provides that when any change 
occurs in the constitution of a firm, the 
assessment shall be made on the firm as 
constituted at the time of making the 
assessment. Section 30 fixes the time of 
‘appealing against the amount or rate of 
assessment or against liability for assess- 
ment.as ordinarily 30 days from the notice 
of demand. Section 44 provides that when 
any business has been discontinued, every 
person who was a member ofa firm at the 


time of -discontinuance shall be jointly ` 


and sevérally liable for “the. amount of 
the tax payable in respect of the profits 
and gains of the firm. 
Ohapter 1X of the Act deals’ with super- 
tax. Section 55 provides that in addition 
to the income-tax charged for any year 
there- shall be charged, levied and paid for 
that year in respect of the total income 
` of the previcus year of any individual, un- 
registered firm, Hindu undivided family 
or company an additional duty of income- 
tax at the rate or rates laid down for that 
year by Actof the Indian Legislature. 
Section 56 provides that the total income 
for super-tax is to be the total income 
assessed for income- tax, and a proviso to 
that section provides that in computing 
the total income of a member of a regis- 
tered firm (which is defined) in s. 2 (14) 
where” any change occurs ia the constitu- 
tion ofthe firm, the profits or gaias of 
the firm during the previous year shall 
be deemed to have been received in that 
year by the members of the firm’ as con- 
stituted at the time of the making of the 
assessment to super-tax in proportion to 
their shares in the firm at-that time. Sec- 
tion 57 (1) provides that in case of an 
assessee who is a member of a registered 
firm and whose share is liabfe to super- 
‘tax, residing out of British India, the re- 
. maining members of the-firm are jointly 
,9nd severally liable to- pay the super-tax 
due from the non-resident member. 
. Section 58 (1) makes all the provisions 
af "he Act applicable to supertas oxoopt 
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(inter alia) s. 3, and sub-s. (2) of tha 
section provides that super-tax is payable 
oy the assessee direct except as provided 
ins. 57. 

Now, nowhere in. the Act can I find 
that any provision is made for the assess: 
ment to income-tax or to super-tax of the 
estate of any deceased person, and s. 95€ 
which imposes super-tax expressly pro- 
vides that it shall be charged, levied and 
paid on toe total income of the pre- 
vious year of any individual, unregis- 
tered firm, Hindu undivided family o1 
company. Consequently, in my opinion, 
it was not within the competence of the 
Income-Tax Authorities to assess Donalc 
Fraser Mackenzie's estate to super-tax anc 
there was no liability on the estate tc 
pay such tax. It is true that the assessment! 
was made and not appealed against with- 
in the 30 days fixed bys. 30, but that sec 
tion uses the word “ordinarily? and there 
was nothing to prevent the authorities 
entertaining an appeal, preferred after the 
expiration of 30 days. 

This being s80, as the estate was unde 
no liability: to pay the tax, the payment by 
McNeill & Co., was a voluntary paymeni 
so far as the estate is concerned and dot: 
not fall within the provisions of s, 6t 
of the Indian Contract Act. Some point 
was made that McNeill & Co, made the 
payment without any assessment being 
made asthe surviving members of the 
firm, but I think that nothing turns or 
that as under the proviso to s. “(56 
they could not have escaped from pay 
ment ani doubtless this was known t 
them wnen they made the payment, anc 
it may have been in their interest to make 
the payment on the assessenent made or 
Donald Fraser Mackenzie's estate rathei 
than await an assessment on themselves 
which possibly would have involved c 
higher paymentif Donald Fraser Macken 
zies share of profits for 1923-24 was aggre 
gated with their ewn shares of profit fo: 
that year and super-tax at a higher rat 
thereby became payable on such aggregate 
income. 

In the view I take is not necessar 
for mé to decide whether the super-ta: 
in question was payable in respect of thi 
profits of 1923-24 or whether such profit 
"were only taken as a measure tf taxation fo: 
e the tax imposed for 1924-25. 

l answer thefirst question raised by th 

, Puümmonn in the negative and the seson 


* 


[103 1. 0, 1927] 


in affirmative so far as the estate of 
Donald Fraser Mackenzie is concerned. 
I: answer the third question in the nega- 


tive. as also the fourth, but; of course, T 


have had no opportunity of hearing the 
Income-Tax Authorities on this question. 
Questions five and six requireno answer. 
. The plaintifis can retain and pày their 
costs out of the estate as between attorney 


and client. I make no order as to the costs 
of McNeill & Co. | - , 
A N.AS > 


‘Answer accordingly. 


ALLAHABAD HIGH COURT. . 
Second OIvILAPPRAL No. 2068 or 1925. 
April 29, 1927. H 
Presénts—Mr. Justice Sulaiman and 
Mr; Justice Banerji. 
KUNDAN. LAL—*DeFenpant— APPELLANT. 
: 5 versus 
. AMAR SINGH AND OTHERS— PLAINTIFFS — 
RESPONDENTS. ic 
Agra Pre-emption Act (XI of 1922), ss. 4 (9), IS, 
%—Rival pre-emptors.of equal right—One pre-emptor 
obtaining decree first —Rights of others, how far affect- 
ed— Right of pre-emption, nature of. ` i 
. When two or more persons claiming pre-emption 
are equally entitled, the property hasto be divided 
equally between them under the provisions of s. 13 
of the Agra Pre-emption Act, eveh though one of 


them comes to the’ Court first and obtains -a décree,. 


provided all the pre-emptors come within the period: 
of limitation. Section 20 of the Act is not applicable 
to such cases. [p. 123. col. 2] > : 


The right of pre-emption is nota right of trans- 


fer but aright of substitution. [ibid.] 
Raj Narajn v. Dunya Pande (1), applied. 


Second appeal froma decree of the Die- 
° for, pre-emption first. The 


trict, Judge, 
of June, 1925. 

Dr. N.C. Vaish, for the Appellant. 

Mr. Durga Prasad, for the Respondents. | 

JUDGMENT.—This is. a defendant's 
appeal arising out of a suit brought by 
rival pre-emptors.for*a division of pro- 
perty with the contesting defendant. On 
the 9th of August, 1923, certain vendorg 
sold the property ‘fo certain  vendees. 
Kundan Lal the . contesting defendant 
brought asuit for pre-emption against the 
vendees and obtained: adecree on the 14th 
of March, 1924. He obtained possession 
under the said decree. The present plaint- 
iffs, who are eight in number, brought the 
present suit on the 19th of July, 1924, fora 


aharanpur, dated the 9nd 


share in the property -s9 pre-empted: : The 
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rival pre emptors there has not 


_ been put in the, places of the 
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defendant contested that inasmuch as he 
was a co-sharer and had acquired the pro-' 
perty prior ‘tothe present suit, 8.90 was 
a bar to the plaintiffs’ claim. "The Court 
of.first instance acceded to this conten- 
tion and dismissed the suit, but thelower 
Appellate Courighas come to a contrary 
conelüsion. M: DU 

It cannot be doubted that before the 
passing ofthe Agra Pre-emption Act the 
mere fact that! a rival pre-emptor -had 
obtained.a decree for pre-emption did not 
prevent other rival pre-émptors from claim- 
ing a share in the property as against him 
provided their suit was instituted within 
one year from the sale. In the case of 


` Raj Narain v. Dunya Pande ( 1) it was point- 


ed out that'& right of pre-émption was 
not, a right-of re-purchase but a right of 
substitution for the original vendee, -and 
that ‘under the decrees in favour of the 
t bee ; 
fresh “transfer in their favour buf they hae 
voa jl. PNG : ore 
Tn our opinion that-law has in no 
been altered. by the new Act, Section. T 
Sub-cl. (9) embodies the principle that thé 
right of preemption is not a right of 
transfer but a right of substitution, 
Under .s. 13 when two or -more persons 
claiming “pre-emption are equally en- 
titled, . the property shall be equally 
divided between them, each paying an 
equal share of the consideration for the 
trausfer. It matters little who comes to. 
Court first,. provided that they all come 


7 within the-period-of limitation; Seetion 90 


of the Act cannot apply, to the case where 
one rivel.pre-emptor hasobtained' a decree 
expressi 
where the purchaser -has E "ie 
property in dispute to' a person having a 
right of, pre-emption, etc. cannot cover the - 
case of a pre-emptor obtaining a decree 
for pre-emption—for, as pointed out by us 
that is not a case of a transfer -by the 
vendee to-the pre-emptor. In‘ our opinion 
therefore, the view taken. by the learned 
District Judge was correct, and the present 
plaintifs areentitled totheir proportionate - 
share in the pre-empted property. | ~ 
Kundan was one ofthe claimants. The 


present plaintiffs who are*eight in number. 


are also claimants. , These latter are, there- 
fore, entitled to 8/Jths of the property sold 
sii" 5: Ind. Cas. 527;- 32 A. 340; ? A; L, Ji 259 at pi 
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under the deadof 9th of August, 1923, on 
payment of 8/9ths of the sale consideration. 


Ths appeal is accordingly dismissed with . 


costs including in this Court fees on the 
higher scale, i 


A. N. A. A ppeal dismissed. 


LAHORE HIGH COURT. 
Szconp Civi, APPEAL No. 325 or 1923. 
April 27, 1927. 

Present:—Sir Shadi Lal, KT., 

Chief Justice, and Mr. Justice Jai Lal. 

' BHEO RAM—Derenpant—APPELLANT 

. — VETSUB 
RAM RAJ—PraixTIFF—RAM DHARI 
—DzrENDANT— RESPONDENTS. 

Mortgage—Interest due under morigage, whether 
charge on prgperty. 

In the absence of a contract to the contrary a 
mortgagee is entitled to treat interest due under a 
mortgage as a charge on the property. 

Ganga Ram v. Nath Singh (1) and Manghi v. Dial 
Chand (2), followed, 

Second appeal from the decree of the 
Dist:iet Judge, Karnal, dated the 13th De- 
cember, 1922, modifying that of the Senior 
Subordinate Judge, Karnal, dated the 28th 
November, 1921. 1 

.Messrs. Rama Nand and Bal Krishen 
Mehra, for the Appellant. 

Mr. Shamair Chand, for the Respondents. 

JUDGMENT.—This appeal arises 
out of a suit for redemption and the 
sole question for determination is whe- 


ther the plaintiff can redeem the property ` 


without paying the interest stipulated in 


the mortgage deed of 1893. Now, it is, 


common ground that the mortgagee was 
entitled tointerest on the principal sum, 
but it iscontended that the interest was 
not’ made acharge on the mortgaged pro- 
perty. Their Lordships of the Privy, Coun- 
cil have, however, laid down the principle 
in Ganga Ram v. Nath Singh (1) that, in 
the absence of contract to the contrary, a 
mortgagee is eptitled to treat interest due 
under amortgage as a charge on the pro- 
perty. The same principle wgs followed 


(1) 80 Ind. Cas. 820; 5 Lah. 425; 11 O. L. J. 534; 2 

e Pat. L. R. 257; 20 Is. W. 101; 26 Bom. L R. 750; A. 

I. R. 1924 P. 0.183; 22 A. L. J. 688; 47-M L.T. 64; 

10 O. & A. L. R. 771; 35 M. L. T. 141; (1924) M. W. N. 

599; 6 Lah. L. J. 551; 511. A. 377; 1 Lah. Oas. 446; 

L. R. 5 A. (P. O.) 133; 6 P. L. T. 97; 1 O. W. N. 469; 
29 Oi W, N. 558 (P. Oj. i 
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oy a Division Bench of this Court in, 
Manghi v. Dial Chand (2). The learned 
Counsel for the pleintiff does not sericusly 
suggest that the deed contains any stipula- 
tion which would displace tbe general rule 
enunciated above. 

We accordingly accept the appeal, setting 
aside the decree of the District Judge, 
restore that of the Court of first instance 
with costs throughout. A preliminary dec- 
ree for redemption shall be framed in terms 
ofthe judgment ofthe Court of first in- 
stance. 

R.L Appeal accepted. 


(2) 96 Ind. Cas. 477: 7 Lah. 559; 8 Lah. L. J, 832; A.- 
I. R, 1926 Lah. 624; 27 P.L R. 643. 


CALCUTTA HIGH COURT. 
LETTERS Patent APPRAL No. 37 or 1926. 
January 208 1927. 
Present:—Sir George Claus Rankin, Kr., 
Chief Justice, Justice Sir Charu : 
Chunder Ghose, Kr., and Mr. Justice 
Mütter. e. 
SATIS CHANDRA. BANDOPADHYA 


AND OTHERS— DEFENDANT3—AÀPPELLANTS 
versus 
HASHEMALI KAZI AND oTEERS— 
. PLAINTIEF3— RESPONDENTS. 

Bengal Tenancy Act(VIII of 1885), Sch. III, Art. 8 
—Dispossession of tenant by landlord as auction- 
purchaser—Suit for possession by tenant— Limitation 
—Applicability of Art. $—'Dispossession', whether 
means ‘dispossession by landlord as such’ and in direct 
action—Minor—Guardian appointed without consent— 
Proceedings, whether void or irregular. 

Article 3 of Sch. IIT of the Bengal '"Menancy Act 
should not be read as ifthe third column meant 
‘dispossession by the landlord as such’ and by direct 
action so as to exclude from its operation cases 
where the tenant is dispossessed by the landlord in 
exercise of his right as an auction-purchaser or 
where the landlord comes in against the will of the 
tenant by the machinery ofa Court of Law. [p. 126, 
cols. 1 & 2.] 

The Article applies if the plaintiff raiyat is in fact 
a tenant of the defendant who dispossessed him, in 
respect of the land in suif, whatever the reason or 


‘excuse ofthe landlord for dispossessing the tenant 


may be. [p. 127, col. 1.) 

Kunti Dai v. Jharu Lal Das (1), followed. 

Obiter.—SThe theory that while the omission to 
appoint a guardian or the appointment of an in- 
competent guardian for a minor renders the proceed- 
ings null and void, the appointment of a guardian 
otherwise competent without his consent merely 
genders the procesdings irregular, is unsound. |p. 128, 
col. 1. 

A Narain v. Ramayan Tewari (2), dissented 
from: ; 
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Letters Patent appeal against the judg- 
ment of Mr. Justice Cuming, differing in 
opinion from that of Mr. Justice Page, in 
Appeal from Appellate Decree No. 171 of 
1924, dated the 3Uth of March, 1926, and 
reported as 98 Ind. Cas. 140, . 

Babu Jotindra Nath Sanyal and Suresh 
Chandra Taluqdar, for the Appellants. 

Messrs. Brojendra Nath Chatterji and 
Hemendra Chandra Sen, for the Respond- 


ents, 
JUDGMENT. 

Rankin, C. J.—This is a Letters 
Patent appeal froma difference of opinion 
arising at the hearing of a second appeal 
before my learned brothers: Mr. Justice 
Cuming and Mr. Justice Page. 

I agree with the view of Mr. Justice Page 
that the plaintifie’ suit must be dismissed 
on the ground that it is out of time by 
reason of Art. 3 of Sch. ITI tothe Bengal 
Tenancy Act; and, in this view, the other 
considerations which might have arisen for 
our attention do not requirelo be argued 
at the Bar. : 

The facts of the case are not in dispute 
between the trial Court and the District 
Court. The position shortly is that there 
was arent suit against the plaintiffs and 
also defendants Nos. 3 and 4 brought by 
defendants Nos, L and 2 on the 30th of 
May, 1914. Defendants Nos, 1 and 2 were 
landiords of a holding of which the plaint- 
iffs were co-sharer tenants. The rent suit 
was brought and was decreed on the lUth 
of November 1914ex parie. Inthat rent 
suit it appears that the Court without 
obtaining consent of the plaintiffs’ mother 
appointed her as guardian to the plaintiffs 
and it is *o my mind clear that in the 
three Courts Before which this case has 
come the fact that the mother did not 
consent to that appointment was treated as 
plain. I consider that it sufficiently appears 
from the judgment of the trial Court, In 
these circumstances, the decree having 
been passed on the 10th of November, 1914, 
on the 15th of December, 1915, the plaintiffs 
in that suit—defendants Nos. 1 aad 2 ine 
the present suit—obtained symbolical pos- 
session of the land in question, . 

At sometime, which is plainly bèfore the 
2nd of November, 1916, there was an actual 
ouster of the plaintiffs from their land. 
This suit has been brought on the 25th of 
July 1919, more than two years "after that 
ouster, and itis argued before us on be- 
halfof the landlords, defendants Nos, 1 
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and 2, and the new tenants whom they 
have put upon the land, defendants 
Nos. 5 to 7, that the suit is within Art. 3 
of Sch. III to the Bengal Tenancy Act. 

On these simple faots it might be sup- 
posed that the question of the applica- 
bility of Art. 3 was fairly free from difi- 
culty. As amatter of fact, the decisions 
of this Court make the question a little 
complicated and the present case requires 
us toconsider carefully the scope and 
meaning of the Article, asto which there 
is much contradiction in the decisions. 

Article 3 of Sch lI is clearly modelled 
upon Art. 1420f the, Indian Limitation 
Act. The description of suit is expressed 
thus: “to recover possession of land claimed 
by the plaintiff as a raiyat or an under- 
raiyal;" and there is littledifficultyin seeing 
from that description that the Article applies 
only where the plaintiff is asserting a sub- 
sisting tenancy right as against the person 
under whom he claims tohold. “As appli- 
cable to such a person and such a person 
only would one expect to find in this Act 
the not very precise language which one 
sinds in column l of that Schedule. On 
that question this Court, so far as I know, 
has not entertained any doubt. Starting, 
therefore, from the factthat the class of 
cases we are considering is a suit brought 
by a person claiming a'subsisting tenancy 
right under the defendant, we come to con- 
Bider the third column of the Schedule, 
There the language is “the date of disposses- 
sion." In the corresponding column in Art. 
142, there isa reference to “discontinuance 
of possession"; and I put aside any question, 
which may arise out of that slight change. 
It is clear, therefore, that the Article con- 
‘templates a suitof the character! have 
already described based upon dispossession 
as part ofthe cause of action. 

The next question which arises is this: 
Is it necessary and safe and right to add 
to the third column the words “dispos- 
session by the defendant"? The defend- 
ant in sucha case must be the alleged 
landlord. Isitto betaken as plain that 
the third column means thát the defendant 
and no other person must have dispossessed 
the plaintifi? No such words are to be 
found in the third column of Art. 142, and 
in the ordinary way, the matter being left. 
to the general law, such words would be 
misleading rather than necessary. It all 
depends upon the particuiar facts. If the 
plaintif is ousted by trespassers A and 
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trespasser B comes and overthrows A and 
proceeds to trespass, in a caseof that sort 
the two trespassers’ occupationgannot be 
tacked together and such asuit brought 
against B. would be brought against B on 
the ground that B had dispossessed the 
plaintiff On the other hand, if thé plaint- 


iff is dispossessed by trespasser A and 
trespasser B buys his right or claim 
of right from him and there is a 


privity in law, in act or in contract be- 
tween the two, the suit against B might 
be based on a dispossession which was 
originally a dispossession by B's predecessor- 
in-title. All thatis,not expressed in the 
third column of Art. 142 and is left to the 
“general law. In this case [ do not think 
it isnecessary to express an opinion whe- 
ther it is necessary or right to read the 
words “by the defendant” into the third 
column of Art. 3. There is some serious 
reason to suppose that this may be the 
meaning, because otherwise a person on 
whose: land a trespasser had come and 
‘against whom he had twelve.years to bring 
his suit might by assigning to the land- 
lord defeat the tenant's right of suit. Whe- 
ther, therefore, the words "the date of dis- 
possession by the defendant’ should be 
taken to be the true meaning of the third 
column isa matter upon whica I desire to 
reserve my opinion. 

. But when one gets beyond that question 
one comes to the suggestion which can be 
'found in some of the cases that the true 
way.to read the third column is to say that 
it means “dispossession by the landlord as 
such” and by direct action. Some of the 
cases suggest that the third column of 
the Article must excludecases where the 
landlord, dispossesses as auction-purchaser 
and other cases take the view that it ex- 
cludes also cases of dispossession effected 
.by the instrumentality of a Court pf Law. 
I have myself a somewhat strong ‘opinion 
that those two propositions are à complete 
misunderstanding and misinterpretation of 
this Article and that thereis no sufficient 
reason for adding anything to the words 
which have been used by the Legislature, 
except possibly adding the words “by, the 
defendant" tothe word “disposgession” in 
. the third column. But’ the character of 
«the plaintiffs’ claim here i8 to assert as 
against the defendant that they have a 
subsisting tenancy right in the land held 
.by the plaintiffs under the defendant; the 
relief asked is the recovery of the land 
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accordingly; and it turns out that the 
only ouster in the case was effected not by 
the Court but at some date before Novem- 
ber, 1916, by the landlord. It is ,therefore, 
not a case of ouster by the machinery of, 
a Court of Law and although, I agree with 
Page, J., in the opinion that the meaning . 
of dispossession is satisfied when the de- 
fendant landlord comes in against the will 
of the occupying tenant even by the 
machinery of a Court of Law, the present 
ease does notactually require us to decide 
that question. The delivery of symboli- 
cal possession operated nothing as against 
the plaintiffs. 

As regards the contention that, in order 
to avoid the operation of Art. 3, itis suffi- 
cient tosay that the landlord came into 
possession as auction-purchaser, in, the 
capacity of auction-purchaser and not qua 
landlord there, again, it seems to me 
that the words of the Legislature are being 
seriously distorted. It is not- a question 
of capacity, but of incapacity. The plaint- 
iffs' case is—and what alone matters is 
the real character of the plaintiffs’ suit— 
that the landlord's re-entry was wrongful. 
Whether the landlord wrongfully claimed 
to re-enter for one reason or another is à 
matter which can only be imported by force 
into the words which the Legislature has 
employed. 

The view taken by Chamier, ©. J., in the 
case of Kunti Dai v. Jharu Lal Das Di is, 1 
think, correct: "It has been held ina large 
number of cases that Art, 3 applies only toa 
suit by a raiyat or under-raiyat against his 
landlord, including one or more of several 
landlords. I accept that construction of. 
the Article. So far it would abpear that 
these suits are governed by*this Article. 
But itis contended on behalf of the ap- 
pellant that the Article applies only where 
the raiyat hasbeen dispossessed b, his 
landlord acting as such, In fact the argu- 
ment went to this length that the Article 
applies only : whe: the landlord says 
either expressly or impliedly to the raiyat, 
I am your landlord, you are my tenant. 
You must vacate the land, and then turns 
the raiyat out wrongfully, If this conten- 
tion is cérrect, Art, 3 does not apply to the 
present cases for, although on the findings 
the appellant was one of the landlords of 
the respondents, she did not claim the plots 
= uns as the landlord of anyone and. 

) 40 Ind. Cas, 807; 2 P. L, J. 567; 2 P, L: W. 16; i 
asih Pat. 247, : 
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certainly did not admit that the respond- 
ents were orever had been her tenante in 
respect of the plots. She claimed that the 
plots were her kamat land by reason of the 
fact that she had purchased the share to 
which according to her they were, appur- 
tenant or attached. I am not prepared to 
place such a narrow construction on Art 3. 
It appears to methatifit is shown that 
the plaintiff ra?yatis in facta tenant of 
the defendant who dispossessed him, in 
respect of the land claimed in the suit, 
then Art. 3 applies to the suit. The object 
of that Article seems to be to provide a short 
period of limitation for a suit bya raiyat 
to recovera holding from which he has 
been dispossessed by his landlord. The 
reason or excuse, good, bad, or indifferent, 
given or supposed to have been given by 
the landlord for dispossessing his tenant 
appears to have no bearing on the enact- 
ment and mnch confusion must ensue if 
‘the applicability of the enactment is 
made to depend upon such considerations.” 

. It seems to mé that that opinion is 
clearly right, because when you are apply 
ing the words of the Article. to a case 
which ex concessisis a case to the effect 
that the ouster by the landlord was wrong- 
ful, it cannot be reasonable to add to the 
third column not merely the words “by the 
defendant," not merely the words "by the 
landlord", but the words “by the landlord as 
Such." There is, in my opinion, some 
confusion of thought in such a suggestion. 

. In the argument before us it was de- 
bated whether or not in a case where 
a guardian ad litem was appointed 
for a minor without his consent, the. 
decree was a nullity or was merely void- 
able; consequently whether in this case 
at the time when the execution sale of the 
holding was madeand the landlord pur- 
chased it, the tenancy came to an end. The 
contention is on the one hand that the whole 
thing was void and the plaintiffs! tenancy 
went on as before and subsisted to the 
date of this suit. On tbe other hand, it 


is said that the decree was at most void-, 


able, and until it was avoided, it stood; 
and, therefore, atthe time when this sale 
was held, symbolicalpossession given, and 
the actual. ouster was made, there was a 
subsisting decree, the plaintiffs’ tenancy 
had come toan end and the dispossessio 
was not by the landlord. . ` 

Tomy mind that consideration is alto- 
gether beside the point. First of all, 
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while it may be clear that the suit con- 
templated under Art. 3 is a suit to’ assert 
against a landlord a right of tenancy in 
the property sold, itis a matter requiring 
some warrant to say thatthe dispossession 
must have been by a person who at that 
time was the landlord. But in any case 
what does it matter whether this decree 
was void or voidable? ‘The plaintiff brings 
his suit to establish that his tenancy right 
is still subsisting. If the plaintiff cannot 
make out that in Jaw. and in equity, his 
tenancy right has as against the defendants 
continued from the beginning down to the 
“date of his suit, then he has no case on 
the merits. He claims to show that by 
showing that the decree was one which 

, he can in this proceeding ask tke Court 
to disregard, In any event a decree set 

, aside, because it was improperly procured 
is Set aside as though it had never been 
made so far as the partiesare concerned. 

I do not think it necessary to decide the 
question raised by the long and learned 
judgmentof Mr. Justice Das in the case 
of Saideo Narain v; Ramayan Tewari 
(2, where he advances’ the ‘theory that 
if no guardian is appointed or if a person 
who is not competent under the law to 
be the guardian is appointed for a minor, 
then the proceedings in the -suit are null: 
and void; but that if a "person otherwise 
competent is appointed without his consent ` 
under the new Code, the proceedings in 
thesuit are irregularand are not necessarily 
void. That view of Mr. Justice Das is 
based really upon an interpretation of 
the case in the Privy Council ofe Walian 
v. Banke Behari Pershad Singh (3). Iam not 
staisfied that the learned Judge's inter- 

. pretation of the Privy Council judgment 
is correct. I cannot read the Privy 
Council judgment except on the basis 
that the only defect whieh they, under the 
old Code, had to consider was the fact 

-that whilé the Court had appointed a 
guardian a formal order to that effect had 
not been made at the time. It has been 
pointed out to us that in the course of the 
case the gaardian did not eontest the suit 
and that the decree was ex parte. That 
may very ewell be. Guardians who are 
validly appointed have good  reasóns 
sometimes for not contesting the claim. 


` (2) 71 Ind. Oas. 705; 2 Pat, 335: 4] ek 

B d Pat. 242. at. 335; 4 P. L. T. 147; A, T, 
30 O. 1021; 7 C. W. N. 774; 30 I. A. 182: 

R. 822; 8 Sax, P. O. J, 512 (P. O.), a 182; 5 Bom. L, 
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The Privy Council was satisfied that in- 
spite of that fact the interest of the minor 
had ‘been effectively protected by the 
mother as the guardian and’ it was on 
that ground alone that the. Privy Council 
held that the suit and the decree were not 
void. The most that can be sgid with 
regard to the judgment of Lord Davey in 
the case of Khiarajmal v. Diam (4) is 
that it is not quite clear with regard to 
certain expressions with reference to the 
particular case of the minor Amirbaksh 
whether their Lordships were addressing 
themselves to the cireümstance that the 
guardian had not been appointed or to 
the circumstanée that the individual share of 
Amirbaksh was not really before the: Court 
abali. I think myself thatit wasto the former. 


There is, however, a passage in that case’ 


which Mr. Justice Das judgment renders it 
desirable to bring into prominence. The 
passage is at page 312* of the case of 
Khiarajm&l v. Diam (4): “Their Lordships 
agree that the sales cannot be treated 
as void ornow beavoided on the grounds 
ofany mereirregularities of procedure in 
obtaining the decrees or in the execution 
of them. Buton the other hand the Court 
had no jurisdiction .to sell the property 
of persons who were not. parties to the 
proceedings or properly representend on 
the record." 


Ilonly desire on this matter to say that 
Iam not asat present advised, prepared to 
assent to the proposition that while a de- 
Gree will be void if no guardian is appoint- 
ed orifgéhe guardian is not a competent 
person, some different’ consequence will 
result where a person is appointed who 
never consented to act at all, the most 
useless possibly of all appointments. 

For the reasons I have given I consider 
that the appeal in this case ought to 
be allowed and tbe plaintifis’ suit ‘ought 
to be dismissed with costs in all the 
Courts. 

C. C. Ghose, J.—I agree. 


Mitter, J.—I entirely agree in the 
judgment that Has just been delivered by 
my Lord the Chief Justice and havenothing 
further to add. $ 


AN. A. Appeal allowed. 


e „ (4) 32 I. A. 28; 820. 296; 9C.W. N. 201; 2A. L, 
R. 1; 1C. L. J. 584; 8Sar. P. O.J. 


J. 71; 7 Bom. L. 
» 784 (P. C). 
*Page of 32 C.—[Ed.] 
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ALLAHABAD HIGH COURT. 
Sxconp Civi APPEAL No. 528 or 1925. 
April 28,1927 
Present:—Mr, Justice Iqbal Ahmad and 
Mr. Justice Kendall. 
SHOEMBER SINGH AND ANOTHE&— 
PLAINTIFFS—AÀPPELLANTS 

versus n i 
SHOEMBER SINGH, minor, THROUGH 
Musammat MATHURIYA—DBEFENDANT— 
RESPONDENT. , 

Agra Tenancy Act (II of 1901), s. 95—U. P. Land 

Revenue Act (III of 1901), ss. 82, 42, 44--Occupancy 
tenancy— Suit for declaration of invalidity of adop- 
tion by tenant—Real object to establish occupancy 
right—Maintainability of civil suit—Decision of 
Revenue Court declaring non-occupancy right, finality 
of. : 
A suit for a declaration that the defendant is not 
the adopted son of an occupancy tenant is not main- 
tainable in a Civil Court, if the real object of the 
plaintiff is to pravent the defendant from establishing 
his claim to succeed t6 the occupancy holding. The 
proper course of the plaintiff under such circum- 
stances is to bring suit for declaration in a Revenue 
Court rw s.95 ofthe Agra Tenancy Act. [p. 129, 
col. 1. d 

Jagannath v. Balwant Singi® (1), followed. 

The decision of a Kevenue Court in miscellaneous 
proceedings under s.42 of the U. P. Land Revenue 
Act that a person is a non-occupanoy tenant is binding 
on the parties and cannot be challenged in a Civil 
Court. [p. 129,.col. 2.] e 

Second appeal from. a decree of the 
Second Additional Subordinate Judge, 
Cawnpore, dated the 23rd of December, 
1924 


Mr. U. S. Bajpai, for the Appellants. 
Mr.G. Agarwala, for the Respondent. 


JUDGMEN T.—This is a second appeal 
bythe plaintiff whose suit has been dismissed 
by both the lower Courts. The cireumstances 
are briefly as follows: One Jodha Singh 
was an occupancy tenant in a holding of 
ihe sole 
zemindar. Jodha Singh died in 1919, leav- 
ing, it is alleged, no heiron whom the oc- 
cupancy tenancy could legally devolve, 
Musammat Shiva Piari Kunwar, the widow 
of his brother, was admitted to the culti- 
vation of the holdigg and recorded as a 
non-oecupancy tenant with the permission 
of the appellants’ agent. She instituted a 
suit for arrears of rent against the present 
defendant-respondent, and her suit was 
decreed by the first Court, but in appeal the 
two parties came to a compromise. The de- 
fendant thereafter made an application 
under 8.42 of the Land Revenue Act to have 
his name recorded as the non-occupancy 
tenant of the holding. The application was 
opposed by Musammat Shiva Piari, and the 
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plaintiff was a party to those proceedings. 
'Phe decision ot the Revenue Court was that 
the name of the defendant-respondent 
should be recorded as non-occupancy tenant 
of the holding, with the remark thal he was 
the adopted son of Jodha Singh. The plaint- 
iff, therefore, filed the present suit in the 
Civil Court for a declaration thet the defend- 
ant is not the adopted son of Jodha Singh, 
and the lower Courts have dismissed his suit 
under s. 167 of tbe Agra Tenancy Act of 
1901. Reliance has been placed by both 
the Courts below on the case of Jagannath 
v. Balwant Singh (1). 

It will beseenthat the relief claimed by 
the plaintiff in the plaint, namely, a declara- 
tion that tne defendant is not the adopted 


: sonof Jodha Singh is not a matter that‘ 


could be finally decided in a Revenue Court. 
The real contest, however, between the part- 
ies related to the occupancy tenancy. The 
plaintiffs appellants’ object as shown in para. 
1 of the plaiat was to dispossess the defend- 
ant ofthe holdiag. The circumstances in 


the case reported ia the case Jagannath ` 


v. Balwant Singh (1) are very similar 
to those in the present case. The 
plaintiff's suit there was that the defendant 
was anon-occupancy tenant and that the 
adoption of the defendant by thé former 
occupancy tenant was ilegal. The relief 


sought in the plaint was a declaration that. 


the defendant was not the adopted son -of 
the former occupancy tenant, but the ob- 
. ject of the plaintiff was to prevent the de- 
fendant from establishing his claim to suc- 
ceed to the occupancy holding, and it was 
decided that the ratio decidendi in all such 
cases must be what was the real contest be- 
tween the parties, and what was the real ob- 
ject of the Suit. It was found that the propér 
course for the plaintiff was to bring a suit 
for a declaration under s. 95 of the Tenancy 
Act, and thatin spite of the plea put forward 
“by the plaintiff in regard to the adoption 
the Oivil Court had in the circumstances 
no jurisdiction. * ; 
" An attempt hasbeen made on behalf of 
the appellant by Mr. Bajpai to distinguish 
the present ease from the one reported as 
Jagannath v. Balwant Singh (1)., He argues 
that the case put forward here by the plaint 
iff is not that the defendant is a non-occu- 
pancy tengnt, but that heisa trespasser, and, 
therefore, no suit under s. 95 of the Tenancy 
Act could liein a Revenue Court. AS a 


(D 68 Ind. Cas. 247; 20 A. L. J. 570; A. IR. 1922 . 
All, 312; 4 U. P. L. R. (A) 194; 44 A. 692, 
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‘matter ef fact it is nowhere clearly stated 


in the plaint that the defendant is a tres- 
passer, aed'if the plea is accepted now, it 
willalso be necessary to allow the plaintiff 
further to amend hig plaintand to sue for 
possegsion in order to comply with the 
provisions of s. 42 of the Specific Relief Act. 
Even if weshut cur eyes to these difficulties, 
however, it appears tous to be clear that 
the question of whether the defendant is a 
trespasser or a tenant has been decided by: 
the proceedings unders. 42 of the Land Reve- 
nue Act, -The plaintiff was a party to those 
proceedings, and he made no appeal against 
the decision that the defendant was a non- 
occupancy tenant. It was suggested that 
the decision of a Revenue Court in miscel- 
laneous. proceedings under 8. 42 would not 
prevent the plaintiff from establishing his 
claim in the Oivil Court. The last sentence to 
8. 44 read with s. 32, however, makes it clear 
that this is not the case. The entries in 
the register referred to in cls. (a) to (d)of 
8. 32 may be challenged inthe Civil Courts, 
They relate*to matters of proprietary title. 
The entries referred to in el. (e) of s. 32 are 
expressly excluded from the last sentence 
to s, 44. They relate to persons cultivat- 
ing or otherwise occupying land as distinct 
from proprietors, under-proprietors, and 
revenue free-holders, and it appears, there- 
fore, to be quite clear that the final decision. 
in these cases would rest with the Revenue 
Courts, and will be binding on the parties to 
the proceedings, The decision in these 


. proceedings that the defendant is a non-oc- 


cupancy tenant is, therefore, binging on the 
plaintiff, and itis fruitless to speculate what 
would be his position ifit were open to him 
now to plead that the defendant is a tres- 
passer and not a tenant. Forthęse reasons 
we dismiss the appeal with costs. 

ALN. A. Appeal dismissed, 


—— 


SIND JUDICIAL COMMIS. 
SIONER'S COURT. 
Civit Revision ApPLiCATXON No. 56 or 1926. 
March,24,1927. - 
Presente—Mr. Rupchand Bilaram, A.J. O., 
and Mr. Lobo, A. J. C. i 
Fram or CHATANMAL-SAMOMAL— A 
APPLICANTS 
versus 
RATOKHAN-- OPPONENT. : 
Civil Procedure Code (Act V of 1908), s. 151, 0. 1X, 
v, 9—Dismissal for defanlt—Restoration—A ppearanee . 
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_ later on same day—Sufiicient cause—Inherent juriš- 
. diction. . ot ; 
-When a suit-or-an application is dismissed for 
default a litigant who-was not present at’the proper 
time is.not.entitled, as a matter of right, to have it 
` restored on payment of such costs as may have been 
`` Incurred, by. reason of his default, by the opponents, 
| because -he appears in the Court later on*in the 
,day; but. he must show sufficient cause for his non- 
. appearance at the proper time. , i 
Sorabji Rustomji v. Ramji Lal Devjibhai (1) and 
I HM Mohanlal v. Ambalal Hargovan, (2), doubt- 
ed, : í 


- Except under, very special circuinstances calling 


V . for the application of 6.151 of the Civil Procedure. . 


“Code, an applicant whose case is dismissed for 
‘default is bound ‘to make out a sufficient cause.for 
his non-appearance’ at the proper’ time. i 


. Application to revise an-order of the 
Sub-Judge, Jacobabad, dated the 17ih Keb- 
ruary, 1926, in Suit No. 609 of 1924. 
+. Mr. Dipchand.Chandumal, for the Appli- 
^ cants. i . r 
Mr. Srikishndas, H. Lulla, for the Oppo- 
nent. - 
- JUDGMENT. —It i3 clear from tke 
record. that the plaintiff-applicant has been. 
negligent in the conduct of ‘his suit. l6 
was fixed for hearing’ before the learned 
Judge below on September 2, 1925. He 
failed to attend on that day aad the suit 
was . dismissed. for default. On September 
4;he applied for.restoration of the guit and 


his application was fixed for hearing of ` 


December 1, 1925. On ‘that day though 
. the usual time for attendance in Court 
was 12 o'clock, he did not appear till about 
2 r.M..and found that his application for 
restoration of the suit had been dismissed - 
‘for defaul He then put in an applica- 
tion for restoration of.the application for 
restoration of the suit, and ell that he 
stated in that application was that he left 
"Thul, where he resides by the morning 
train at 9 A.M. and arrived at the Jacob- 
abad. Station at 1-30 p.m. from where he 
drove straight to the Court. He offered 
no explanation as to why he did not leave 
bis village the previous day or by an 
earlier train, if any; so as to be present 
. in Court atthe proper hour. The learned 
Judge was, therefore, perfectly right in 
rejecting the second application which is 
now the subject-matter of revisjon. Mr, 
Dipchand has drawn our attention to the 
observations of McLeod, ©. J., in Sorabji 
Rustomji v. Ramji* Lol Devjibhai (1) which 
“were repeated by the learned Chief Jus- 
tice a year later in Chhotalal Mohanlal 


"m aoi Bom des a 237; 26 Bom, L. R. 321; EA, I. R, 


. " H : > ` i: i 
ČHATANMAÍSAMOMAL v. RATOKHAN: `. 


+ OSLO. 1927] 
v. Ambalal Hargovan (2) and which are to 
the following efiect:— i 
“We have more than once: laid it down 
as a rule of practice to be observed in 
the subordinate Courts that when a party 
arrives late before the Judge, and finds 
that his suit or application has been dis- 
missed before his arrival, he is entitled to 
have his suit or application restored on pay- 
ment of such costs as may have been incurred 
by reason of his default by the opponents.” 
With all due respect, we think that there : 
is no warrant in the Code to permit liti- 
gants to absent themselves without rhyme 
‘or reason from the Court at the time when - 
their case is called up for hearing; and 
then without assigning any sufficient cause. 
‘to claim the restoration of their suit by 
appearing in Court laler in the day. 
-Order 1X, rr. 9 and 13 both contemplate 
that wheu the suit has been dismissed for 
default, or has-been decreed in the absence 
of' party, the party at default can only 
have the decree vacated ‘on-showing sufh- 
cient cause. Neither ofthese rules makes 
any exception in favour of a party appear- 
ing in Court on the same day after the 
case has been disposed of ex parte. Ifthe 
course suggested by the learned Chief 
Justice is permissible, it will be open to 
a litigant to compel the trying Judge not 
to proceed with his case for the greater 
part of the day and to put in his appear- 
ance in Court afew minutes before the 
Court rises, when it is too late for his case ` 
to be disposed of, thereby securing for 
himself an adjournment on paymentof costs . 
of the day to the great prejudice and 
annoyance of his opponent and waste of 
‘public time. The. question as&o the right 
of a party to have aa ex parte decree vacated 
or an ex parte dismissal of suit set aside was 
considered’by this Courtin Firm of Ghuman- 
mal Khatoomalv. Secretary of State for 
India (3). As pointed out there except 
under very special cjrcumstances calling 
for the application of s. 151, Civil Proce- 
dure Code, the applicant is bound to make - 
* out a sufficient cause for non-appearance at 
the proper time. With this statement of : 
the law we concur. We have, therefore, 
no hesitation in dismissing this application 
with costs. 
P. B. A. 
N. H. . 
(2) 89'Ind. Cas, 225; 
. 1, R. 1925 Bom. 423. A 
(3) 95 Ind, Cas, 533; A. I. R. 1926 Sind 249, . 
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NAGPUR JUDICIAL COMMIS- | 
SIONER’S COURT. 
Ssconp Crvi. APeRAu No. 1 or 1926. 
March 3, 1927. 

Present ;—Mr. Findlay, J. C. 
BALAJISAO AND orRERS—PLAINTiFFES— 
APPELLANTS 
versus 
ANANDPRASAD—Darenpant No. 2— 

RESPONDENT. 

Co-operative Credit Societies Act (II of 1912), ss. 42, 
‘44—Co-operative Society under liquidation —Award by 
Registrar—Agriculturist member's house, whether 
exempt from attachment and sale—Suit by member for 
declaration of invalidity of sale, whether barred -- 
Provincial Insolvency Act (V of 1020) ss. 29, 28— 
Member, insolvent —Swit, whether bar red—C. P. Land 
Revenue Act (II of 1917), ss. 128, 181 (2), ejfect of. 

House of an agriculturist is not exempt from 
attachment and sale in execution of an award by 
the Registrar of the Co-operative Societies passed 
against a member of a Co-operative Society. [p. 132, 
col. 2. 

A ds by a member of a Co-operative Society 
under liquidation against an auction-purchaser for a 
declaration’ that the property purchased by the latter 
in procesdings in execution of an award against the 
member was not liable to be attached and sold under 
law and that no title had consequently passed to the: 
purchaser under the sale is not barred under s 42 
of the Co-operative Societies Act, as the subject- 
mutter of the suit cannot be said to'bea matter con- 
nected with the dissolution of a registered Society 
under the Act. [p. 133, col. 11 

The fact that the plaintiff i is adjudged an insolvent 
before the institution of such a suit, is no bar to the 
maintainability of the suit'under s. 28 of the 
Provincial Insolvency Act inasmuch as having regard 
to the provisions of s. 22 (3) of the Act the property, 
ifexempt from attachment and sale, will not vest in 
the Court or the Receiver. c[P. 133, cols. 1 & 2] 

A Oivil Court can intervene if any act ororder 
of any liquidator is ultra vires being outside the 
powers conferred on him hy law as liquidator. [p. 133, 
col. 1. 

Serai 131 (2) of the C. P. Land Revenue Act is 
-not concerned with the properties which may be 
attached, but only lays down that in the case of. 
whatever atta@hments can be made under s. 128, 
such attachment shall be, as nearly as may be, con- 
ducted in accordance with the law applicable to 
eae Y and sale by the ordinary Civil Courts. |p. 

col 


Appeal against a decres of the Addi- 
itas District J udge, Balaghat, dated the 
13th November, 192 5, in Civil Appeal No, 18 
of 1925. 

Mr. M. R. Bobde, forthe Appellants, 

Messrs. P. C. Dattaand V. D. Kale, for the 
Respondent, . 


JUDGMENT.—The plaintif, Balajisao, 
Umrisao and Goresao, sued the Liquidator, 
Hatta Kasari Society, Balaghag, and Anand 
Prasad, the present respondent, inthe Court 
of the Subordinate Judge, Second Class, 
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Balaghat, under the following 'circum- 
stances The plaintiffs claimed a declaration 
that the house and kothas specified in the 
plaint wére exempt from attachment and 
sale and that the present respondent had 
not acquired any intérest in them by virtue 
‘of his auction purchase. The plaintiffs 
were members of the Hatta Kasari Society 
and were indebted as such toit to the 
extent of some Rs. 1,000. TheSociety went 
into liquidation and the amount was ordered 
by the Registrar, Co-operative Societies, to 


- bs realized -as arrears of land revenue. 


The lst defendant as liquidator of the 
Society, accordingly attached the property 
through the Revenue Courtand hadit sold 
by auction; it was purchased by the pre- 
sent respondent for Hs. 25. The plaintiffs’ 
ease was that the subjects in question 
were exempt from attachment as being 
used for agricultural purposes unders. 60 ' 
(c) of the Civil Procedure Code. ` 
Defendant’ No. 1 denied that the pro~ 
perty in question was used for agricultural, 
purposes. He further pleaded that, even if 
was so ussd, it was not exempt from 
attachment and sale as this was effected 
under s.128 of the Land Revenue Act. 
A further plea was offered that-the Hatta 
Kasari Society had been brought under 
dissolution and liquidation under ss. 39 and 
43 0f the Co-operative Societies Act and 
that this being a matter connected with 
such dissolution and liquidation, no separate ` 
civil suit of the present kind was tenable.. 
The present appellant as defendant No. 2 
adopted the same position. ' 


On these and other pleas raised by the 
parties, the Subordinate Judge gave the 
following findings :— 

(a) That the house and kothqs in suit 
were used for agricultural purposes; 

(b) that these subjects were exempt from 
attachment and sale; 

(c) tháts.42 ofthe Co- -operative Societies 
Act did not bar the present suit; and 

\d) that, in spite of the fact that the 
plaintiffs had been adjudicated insolvents 
before bringing this guit, they were entitl- 
ed to maintain it. 


On these findings, the Subordinate J udga. 
granted a decree declaring that the» pre~ 
sent appellants’ house and kothas were: 
exempt frem attachment and sale and that 
the present respondent had not acquired 
any interest. therein by reason of his atic. 
tion-purchase. l 


7^. The “Ist 
. given up by the plaintiffs at an early stage 


+ 


‘defendant was, I may say, 
of the litigation and we are no longer con- 
` cerned with him. ' 


"The defendant No. 2, Anand Prasad, ap- 


`  pealed tothe Court of the Additional District 
- Judge, Balaghat. The Additional District 


Judge declined to disturb the finding of 
the first Court tothe effect that the house 
and kothas. were -bona fide those of an 
agriculturist, He,however, held ou other 
points that s. 128° of the Land Revenue 
' Aet wag.concerned with questions of pro- 
cedure only and that the property ib suit 
was notexempt from attachment as being 
‘that of anagriculturist- He further held 
that the present suit related to a matter 
connected with the dissolution of a Co- 


` . eperative Society and was accordingly 


barred unders. 42-of the Act. The Judge 
of'the lower Appellate Court again held 
that the suit was untenable having regard 
-to s. 230f the Provincial Insolvency Act. 
On these findings, the plaintiffs’ suit was 
dismissed and they have now come up 
here on second appeal. NE 
I, therefore, start the present appeal from 
the basis that the house and kothasin suit 
were bona fide those of an agriculturist, and 
the first question’ for decision is whether, 


_ in the particular circumstances of this case, 


: these were or were not exempt from attach- ` 
_ment.- Under s. 44 of.the Co-operative 


Societies Act (II of 1912) the debt we are 
concerned: with here was recoverable in 
the same manner as arrears of land revenue. 


‘` Turning, therefore, to e, 128, Land Revenue 


Act, we fifd therein laid down the various 
processes by which such arrears can be 
recovered. As tothe method of recovery, 
we find in cla. (f) and (g) thereof that 
the “estat, mahalor land, or the share or 
land of any co-sharer ‘who has not paid the 


' -portion of the: land revenue . which, as bet- 


ween him and the other co-sharers, ipay- 


able by him;" as well, as “any immove- 


` -able property belonging. to the defaulter 


other than the land in respect of which 
the arrear has accrued;” can be sold in 


/' order to recover the: arrears. Originally, 


"the four processes mentioned in cls. (d), 


` (e), (f) and (g) of s. 128 could not bes enforc- 


` ed without the previous sanction of the 


^. Financial Commissioner. By the Central 
Provinces Land Revenue (Améndment) Act ` 
“ 1923, this: provision, which is contained in' 


proviso (iii) to the section was modified as 


‘to make the previous eanction of the. 
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Financial Commissioner only necessary in 
respect ofthe method of recovery specified 
in the'el (e) viz, the annulment of the 
settlement of the estate, mahal or land in 
respect of which the arrear has accrued, 
and the taking of such estate,^mahal or 
Jandunder direct management. 

The purchase of the propertyin question ` 

-by Nand.Prasad was made on 19th Septem- 
ber, 1924, so that no question of the sanction 
of the Financial: Commissioner necessarily, 
in reality, could arise in this connection. 

' The argument, however, offered on behalf 
of the present appellants is that, in. view 
Of s. 181, sub-s. (2), Land Revenue Act, the 
house and kothas concerned were necessarily 
exempt from attachment. The said provi- 

‘sion reads as follows i— 

""Attaehments of immoveable property 
under s. 128 shall be made, as nearly as may 
be, according to thelaw forthe time being 

in force for the attachment of such ` prc- 
perty under the decree ofa Civil Court." 

Reading s. 41i of the Co-operative 
Societies Act with s. 128 of the Land 
Revenue Act, it seema to me perfectly clear 
that the Legislature never intended that 
an agriculturist's house as such should be 
exempt. The only incidents of an agricul- 
turist, which are exempt from attachment 
and sale under s. 128, are his implements 
of husbandry and certain cattle and seed. 
The present isan instance of legislation of 
reference and a very clear and substan- 
tive provision a8 too what may be sold 
or may not, is contained in s. 128. Equally 
obviously under that provision, the house 
of an agriculturist. is not. exempt from 

sale. The attempt to invoke the aid of s. 60 
of the Civil Procedure Code, with the help 
_of s. 131 of the Land Revenue Act, seems 
to me to have ‘no sound basis. Section 131 
(2) is obviously not concerned with the 
properties which may be attached. What 
it does lay.down is that in thecase of what- 
ever attachments of, immoveable property 
can be made under s. 188, such attachments 
shall be, as nearly as may be conducted, 
be-in accordance with the. law applicable 
to attachment and gale by the ordinary 
Civil Courts. Even if there were any flaw 

‘in the pro@edure as regards the method in - 
which the attachment and sale was carri- 
ed out, the remedy of the plaintiffs-appel- 
lants was by way of appeal in thó Revenue 
Courts: cf. s. 33 of the Land Revenue 
Act. I find myself, therefore,in full agree- ` 


. ment with the Additional District Judge 
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in his-conclusion that the property in 
question was not exempt from attachment 
in the circumstances of the present case. 
This of itself necessarily disposes of the 
plaintiffs’ appeal, but, nevertheless, I pro- 
ceed to give my decision on the remaining 
points raised therein. _ À 

On the question whether the present. 
suit was barred, having regard to the pro- 
visions contained in s. 42, sub-s. (6), Co- 
‘operative Societies Act, I find myself in 
disagreement with the Additional District 
Judge. The point is, in reality, only of 
academic interest in view of the finding I 
have given above on the main question 
involved. Ifwe can assume fora moment 
that the Revenue Authorities had acted 
ultra vires and had attached and sold the 
property which was not liable to be so 
sold, I do not think that the present suit 
would have been barred, inasmuch asitis- 
merely asuit against the auction-purchaser 
(and not against the liquidator) for a 
declaration that po title has passed to the 
auction-purchaser under thesale, The suit, 
in its present form, does not seem to me 


to be a matter falling under s. 42 of the Co- . 


Operative Societies Act and only by a process 

of very strained reasoning, could the matter, 
we are concerned with, be said to be & 
matter connected with the dissolution of a 
registered Society under the said Act. If 
the liquidator's act or order was clearly 
ultra vires, i. e. wasoutside the powers 
conferred on him by law as a liquidator, 
then obviously the Civil Courtean intervene 
and if the plaintifis-appellants had suc- 
ceeded in establishing ihat the property 
attached and sold was not liable under the 
law .appfieable to beso attached and sold, 
they would “be entitled to succeed in thes 
present suit cf: Ganpat Ramrao v. Krishna- 
das Padmanabh (1) and Chamru Sao Bania 
v. Tulsidin Singh (2). 

There remains tbe question whether the 
present suit was barred unders. 28 of the 
Provincial Insolvency Act. The present. 
appellants were admittedly adjudicated 
insolvents before the filing of the present 
suit. If, however, the property in this suit 
had been held to have been exempt from 
attachment either under the Oode of Civil 
Procedure or any other enactment applica- 
ble, such property would not have vested 
in the Receiver or in the Court having 


p Dod Cas, 423; 44 B. 589 at p. 585; 22 Bom. L. 
(2) 17 C. P, L, R. 49, 
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regard to the provision contained in sub- 
s.(5) ofs, 22, Provincial Insolvency Act. 
I disagree, therefore, with the view taken 
by the lower Appellate Court, a view which 
seems to have ignored this particular provi- 
sion contained ‘ins 22 and I am of opinion 
that tle suit, on the, allegations made in 
the plaint, did lie and was maintainable. 
The finding, however, that the house 
and kothas in suit were attachable and liable 
to be sold, necessarily governs this appeal 
which is dismissed, The appellants must 
bear the respondent's costs. Costs in the 


lower Courts as already ordered. 
G. R D. Appeal dismissed. 


RANGOON HIGH COURT. 
Orvin Revision No 278 or 1926. 
December 22, 1926. 
Present:—Mr. Justice Doyle. 

P. C. DAS—APPLIOANT 


versus . 
J. R. RANGASAWMY anD Co.— 
RESPONDENTS. i 


Promissory note—Consideration—-Fraud—Onus. 
So long as consideration is given for aspromissory 


ole: the onus is entirely on the person executing the 


same to establish fraud, or some circumstance which 
would excuse him from paying the whole amount. 
Civi? revision from a judgment of the . 
Small Cause Court, Rangoon, in Civil Re- 
gular No. 5081 of 1926. | 
Mr. Doctor, for the Applicant. 


JUDGMEN T.—The applicant sued for 
the recovery of Rs. 231-8-0, principal and in- 
terest, due on a promissory note. 

The respondents admitted having execut- 
ed the promissory note but pleaded that 
only Rs. 100 had been received as cons 
sideration at the time of execution and 
pleaded in addition that interest had been 


paid up to date. 


* 
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.' Phe ‘learned Judge of the Small Cause ther trustee—Appointment of trustee by majority of 
_Oourt- found that only Rs. 100 had been heirs of founders, validity of-—Foundation of trust 
paid but disbelieved the allegation that' and-aceretion to existing trust, distinction between. 
interest had been paid. He, therefore, gave Founder's rights—Suit for establishing personal 


E rights, whether falls under section. 
2 decree for Rs. 155-12-0, with costs thereon Certain. persons endowed an unendowed temple 
dismissing the rest-of the claim with costs, . with lands for the annual celebration of an utsavam. 


He has given no reasons whatsoever for One of the donors was allowed to lease out the lands 
not decreeing the full amount. So long as and manage the utsavam; his possession was with 


2 E 5 h the permission of the other donors and there was 
consideration was given for the promissory no deed by which the founders had appointed any 
note, the onus was entirely on the person. trustee: 


executing the note to establish fraud, | Held, (1) that the founder in possession was not a- 
which he has not pleaded, or some circum- ' trustee expressly or impliedly appointed ; t[p. 138, col. 


: R 1. 

stance which would excuse him from pay- (8) that the right-of trusteeship had not been 

ing the whole amount. The learned J udge acquired by adverse possession by him; [ibid.] 

has not employed the Usurious Loans Act in ji an : 

this connection. (3) thatthe donors or their heirs had not divested 
I must hold that the learned Ju dge of themselves ofthe right of appointing or electing a 


: : trustee; [p. 139, col. 1.] . 
the Small, Cause Court did not apply his (4) that the endowment constituted a foundation of 


mind sufficiently to the present ease. He 2 trust and not simply an aceretion to an existing 
has incidentally given no reasons for be- ‘ust: [p. 138, col. 2.] 

lieving one part of the def a. (5) that the appointment `of a trustee by a major-. 
elicere the olherand S Denis i bd ity of the heirs of the founders was valid. [p. 139, col. 
ed in this cgse on surmise. “When the worship of an idol has been founded, the 


et aside the i shebatiship is vested in the founders and their heirs 
oy Cause Mia een er unless they have disposed it otherwise or there has 


E been some.usage or course of dealing which points 
decree for Rs. 231-80 with costs. to a different mode of devolution. [p. 138, col. 2.] 
N. H. l Decree set aside. ' Gauranga Sahu v. Sudevi Mata (2). Gossami Sri 


Gridhariji v. Romanlalji Gossami (1) and Kali Krishna , 
Eoy v. Makhan Lal Mukherjee (3), followed. . 
"Where a suit is filed not for the purpose of 
vindicating any rights of the public in a public 
religious or charitable trust but has been filed only 
et forthe purpose of establishing the personal or in- 
p dividual rights of the plaintiff as trustee, the suit is 
maintainable without the sanction referred to in 
s. 92 of the Civil Procedure Code. [p. 139, col. 2.] 
Appanna Poricha v. Narasinga Poricha (8), fol- 
lòwed. ; 
Appeal against a decree of the Court of 
ME : ; the Additional Subordinate Judge, Baptala, 
. in O. 8. No.7 of 1923 (O. S. No. 17 of 1922 
on the file of the Court of the Suberdinate 
Judge, Baptala). . 
S es Messrs. A. Krishnaswami Iyer and Ch. 
` Raghava Rao, for the Plaintiff. 
Messrs. S. Varadachari and P. Satya- 


. . ' narayana, for the Respondents. 

See ah JUDGMENT.—Ip the village of Mop- 
. December 13, 1926 $ paru, Tenali Taluk, thereis à Hindu temple 
Present:—Mr. Justice Waller and dedicated to Sri Venugopalaswami. In the 
Mr, Justice Madhavan Nair. yéar 1892, the adoptive father of the 

' ` KALLUBRI LAKSHMINARAYANA— plaintiff and 18 persons including the' 
: PLAINTIFF—ÁPPBLLANT 6 defendantg endowed this temple with 4 
a. aureus d s of land for e a 
D T mE ion of kalyana utsavam. e plaint alleges 
ie Dui anak that the donors continued to manage this 


Civil Procedure Code (Act V of 1908), s. 99—Tr property and celebrated utsavam through 
—Endowment of lands to iy Pda Me the. defendants till 1914 when the plaintiff 
Management and possession with one founder. with Was appointed to carry on the work, There’ 

. Consent of other founders--Person in possession, whs«: wero two factions in the village, one sup” 


D 
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porting the .plaintif and the other the 
. first "defendant ; for sometime the relations 


between the plaintiff and.the defendants 


were not amicable; but each was trying to 
exclude the other in performing the utsavam. 
Proceedings in Civil and Oriminal. Courts 
had to be taken withthe result: that the 
suit land was laid down waste and the 


utsavam was not performed regularly. In: 


, O. S. No. 489 of 1919 the defendants adjust- 
'.ed their differences between themselves by 
a compromise to the exclusion of the plaint- 
iff and the other. founders of the endow- 
ment. As the first defendant claimed to 
control the management of.the properties 
and the utsavam under the razinama those 
who appointed the plaintiff in 1914 found 
it necessary to re-affirm his appointment 
and after ineffective petitioners before the 
Stationary Sub-Magistrate of Tenali by 
both parties for permission to celebrate the 
festivals,the plaintiff was appointed a trus- 
teé at a meeting of the surviving founders 
and heirs of the deceased onthe 10th of 
January, 1922. “The suit out of which this 


`. appeal arises'was instituted by the plaintiff 


to declare his rights to manage the suit 
land and. celebrate the. kalyana utsavam 
- jn the temple? for possession of the suit land 
and for an-account-of the income aceru- 
ing from it from 1918 onwards till delivery 
of possession. 

The first defendant is ihe. contesting 
defendant. The 2nd defendant may be left 
out of considerarion., The first. defendant 
questioned the validity of the appointment 
of the plaintiff and stated that ever sinca 
the endowment inquestion, he has been in 

' possession of endowed land and has exercis- 
ed ‘rights of management adversely for over 
12 years,and that he has, therefore, 
acquired: ‘a right to manage the land and 
conduct the utsavams, that the proceedings 
in Criminal Court were the outcome of the 
conduct of interested persons in trying to 
remove him from. trusteeship that he has 


-not been properly, removed, thatno valid. 


appointment could be made without re- 


moving him, amd that the suit. has been: 


‘badly laid as no permission to institute 
it has been obtained under s. 92 ofthe 
Civil Procedure Code. 

The lower Court found that ‘the’ first dé- 
fendant was not merely an agent or hono- 
rary servant, that from the very allegations 
made by the plaintiff it could be -inferred 
that he was appointed as trustee front the 


very commencement and'that as he bad not 


ea 
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‘ing the office as such trustee, 


. pose of the endowment. 


das. 
basa validly removed from his appoint 
ment, the donors. and their heirs had nó 
right to appoint the plaintiff as trustee or 
manager. Italso found that the first de- 
fendant had also by prescription acquired 
the office of trustee’ in respect of the en- 
dowed lands: -It further found that the 
appointment of the plaintiff at a meeting as 
trustee and manager in raspect of the plaint 
lands for the purpose of the performance of 
the kalyana utsavam was true and valid and 
binding on the defendants provided of : 
course there was none other validly hold- 
The lower 
Court was also of opinion thatthe suit. is 
not bad for want of sanction under s. 92 of 
the Civil Procedure Code. The findings un- 
favourable to him have been attacked stre- 


nuously before us: by Mr. Krishnaswami 


Iyer on behalf of the plaintiff-appellant. 

At the every outset it must be mentioned 
that the Subordinate Judge has misunder- 
stood some of the contentions of: the parties : 
raised in the pleadings and this has some- 
what obscured his findings on some of the 
points.. [twas not the case of the plaintiff 
that thé first defendant was appointed as an , 
agent by the original donors; nor wasit the 
cass of the first: defendant that he was ap- 


` pointed a trustee by thèm. Paragraph 4 of 


the plaint and para. 30f the written state- 
ment made the positions taken.up by the 
plaintiff and the first defendant respectively ` 
absolutely clear. Paragraph 4 of the plaint 
runs thus :— 

* The fouadera of the firat endowment not 
hiving by the deed of dedication appointed 
any trustees for the sams, &ubsequently . 
arranged to mange it themselves through 
tha defendants the first defendant for leas- 
ing out the endowed land and collecting 
reat theron and the 2nd defendant for 
celebrating the ` kalyana utsavam on their 
behalf Me 80 they managed it fora number 
of wear 

Paracraph $ of the written statement rung 
thus :— 

“Being one of the largest donors and 
evincing keen interest the first. defendant 
was alone in possession of the land and exer- 
cised rights of management with reference 
to ‘the guit land and carried out the pur- 
He thus exercised 
rights of trusteeship’ with reference to the 
endowment i in questiofi since the gift. He 
exercised such rights adversely for over 12 
years and acquired rights as such in the 
management. It is absolutely alee erie 
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‘defendant acted on behalf of donors or that 
they have any right to nominate him as 
claimed in the plaint.” 

The plaintiff's ease is that as by the deed 
of dedication no person was appointed as 
a trustee the donors carried on the manag- 
ment through the first defendant without 
appointing him either as a trustee or ås an 

_agent. The first defendant’s case is that ever 
since the endowment was gifted to the 
temple he has been in possession of the pro- 
perties and adversely exercising rights for 
over 12 years. That no appointment of 
trustee was claimed by him also appears to 
beclear from the evidence given on the 
side of the defendants. D. W. No. 1 states 
in examination-in-chief, In cross-examina- 
tion be states :— 


“ We did not make any arrangement as to 
management of gifted lands and conduct 
the utsavam." After the gifts it was 
Ponnayya who leased the lands and con- 
ducted the utgavam. We 19 donors did not 
appoint K. Ponnayya first defendant to 
manage the lands gifted and conduct the 
kalyana utsavam.” D.W. No.5 (first de- 
fendant) states that “there was no arrange- 
ment as to mangement of lands and utsavam 
at any time after the date of gift or on date 
of gift.” The evidence thus given is quite 
consistent with the pleadings. The question 
of the appointment of the first defendant 
as trustee, therefore, does not specifically 
arise. Strictly speaking as regards the 
trusteeship put forward by the first defend- 
ant, the only question tobe considered will 
be whether he has acquired suchtrusteeship 
by adverse possession. However, since 
para. 3 of the written statement is a little 
vague and since the suggestion has been 
made that the circumstances show that the 
first defendant was impliedly appointed as a 
trustee though not specifically and as we 
have not to consider the nature of the 
management by the first defendant ‘for a 
number of years, in connection with the 
plea of adverse possession, we will examine 
the evidence from this standpoint also es- 
pecially as the Subordinate Judge hasgiven 
a finding on that pojnt in his favour. 


The questions, therefore, arising for con- 
sideration are, R 

(1) "Whether the circumstances show that 
the first defendant was appointed trustee 
by the founders of the trust. 

(2) Whether the first defendant has 
acquired rights of trusteeship by prescrip» 
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tion ; if so, whether this suit is in any event 
maintainable without validy removing him 
from office. . ` 
' (3) Whether the donors or other heirs 
haveany right of appointing or electing: a 
trustee. j , 
(4) Whether the plaintiffs election as 
a trustee is true, valid and binding on the 


‘defendants. 


(5) Whether the suit is bad for want of 
sanction under s. 92 of the Civil Procedure 
Code. 

The first two points may be considered 
togetheras both of them depend upon the 
evidence that has been given as regards 
the management of the suit property. and 
the conduct of the utsavam ever since. the 
endowment was founded in 1892, As rightly 
observed by the Subordinate Judege, as 
there are two factions in the village each 
trying to support its own candidate, the 
oral evidence given on either side should 
not be believed and acted upon "except 
where it is borne out and corroborated 
by the documentary evidence. We have, 
therefore, to confine our attention more to 
the decumentary evidence, and the learned 
Vakils have also followed the same course 
in their arguments. | 

The documents that relate to the manage- 
ment of the suit lands, the conduct of the: 
utsavam and the assertion of title by the 
first defendant are Exs., H of 1896, E. (1) 
(19-11-1914), E. (3) 1-12-1914, E. 2 (6-12-14), 
Z. (3 3-1915), IV (23-4-1915) 1 (17-9-1917), 
1H (23-11-1917), XVII (8-12-17), VIL (22-1- 
1918), F. (25-4-1918), G. (25 4-1918) G. (2) 
(25-4-1918), H. (3-4-1919), J. (2-7-1920). X. 
(18-4-1921) and Y. (19-4-1921). 

Exhibit N is a petition sent by tha first 
defendant to the Sub-Collector, Kjshna Dis- 
tritt regarding the post of Village Munsif 
of Moppary. lathe course of urging his 
claims for the post he states thus: “The: 
deceased Village Munsif Jagganayakulu 
Kalluri Ethirajulu and others put me in 
charge of the festival of Gopalaswami en- 
shrined at Mopparu and £l the responsibili- 
ty relating to the cultivation of the private 
mantams consecrated to the deity. Every 
year [ cultivate the private maniams of the 
deity and celebrate the festival of the deity. - 


.lam the paitadar in this matter." This 


doeumentshows clearly the true position of 
the first defendant with respect to the ma- 
nagemcnt of theaffairs of the temple. He 
was simply put in charge of the festival 
and the cultivation ef the lands eonseeratod 
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to the deity. Thatis how he himself states 
his position. No one disputes that the lands 
of the temple was leased out and the rents 
were collected by the first defendant for a 
long time, namely, till about 1914 when 
troubles arose. The document does not 
state that the first defendant was appointed 
as trustee by the founders of the endow- 
ment. In 19]4 when the revision of adan- 
galstook place disputes arose between the 
parties as to in whose name the “endowed " 
lands should be registered. Apparantly, 
the plaintiffs name alone was included in 
the register at first, and then, the first de- 
fendant filed a statement (Ex. E. (1) request- 
ing that his name aleo might be included. 
This is ah important document as it shows 
how far the first time troubles arose be- 
tween the plaintifiand the first defendant. 
In it, the first. defendant states that he and 
the plaintiff alone are dharmakarthas and 
that they have agreed to the inclusion of 
both their names. He concluded that docu- 
ment with a request that the two may be not- 
ed as dharmakarthas. It is noticeable that in 
this document the first defendant does not 
put forward his exclusive title for trustee- 
ship, nor does'hestate that he was appoint- 
e@ asa dharmakartha by the donors. In his 
evidence he stated that “plaintiff tricked 
him into making the statement" contained 
in E. but except his assertion there is no 
evidence to support it. When the residents 
of the village heard that the first defendant 
had requested for the inclusion of his name 
also it the revenue registers they protested 
and prayed to thé authorities that, if the 
names of the two defendants were included, 
“the names ofall those who gave the land 
may be entered.” They had no objection 
re cowles and ekhats being given by the 
plaintiff in respect of the suit land (see Exs, 
E. (3) and E. (2). The Special Deputy Tah- 
sildar rejected the request of the first de- 
fendant and the latter preferred an appeal 
against his order (Ex-Z). On this the 
mpecial Deputy Oollectqr passed the order 
that all names should be removed from the 


register and that the land should be regist- . 


eredin the name of the god to whom it 
had been assigned (Ex. IV). The group 
of documents that have been just examin- 
ed does not in any way support the case of 
the first defendant that he was appointed 
trustee ; nor does it show that he was carry- 


ing on the management adversely to the, 


founders ofthe trust, He wasputin charge 
of tho cultivation of the suit lands as men- 


1 
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tioned in Ex. N. and the donors apparently 
allowed this management to continue as it 
was convenient. Thisin substance is the 
case raised bf the plaintiff in his pleadings. 
In 1917 for the first time the first defendant 
asserted that he was thé dharmakartha of 
Sir Venugopala temple. In Ex.1 a karar 
relating to water executed by P. W. No. 4 
and his son in favour of the first defendant 
he is described as the dharmakartha of 
Sri Venugopalaswami Varu. In the same 
year the plaintiff and the 2nd defendant 
filed a petition before the Collector for per- 
mission to institute a scheme suit making. 
thefirst defendant and others counter-peti- 


tioners, In para. 4 of that petition itis stat- ' 


ed that the first defendant has been leasing 
out the lands in his own name and that this 
arrangment was allowed only for the 
purpose of convenience. Paragraph 9 con- 
tains the statement that “there are no 
legally constituted trustee or trustees to the 
properties of the said deity " (see Ex. 3). 
The Oollector after making an enquiry 
refused his permission (See Ex. 7). This 
group of documents also does not advance 
the case of the first defendant except to 
this extent that in 1917 he began to 
assert for the first time that he is a trus-, 
tee of the temple. Till then, the evidence 
does not show that there was any such as- 
sertion. 

The next group of documents relates to 
disputes between the first and znd defend- 
ants as regardsthe conduct of the kalyana 
utsavam. ln this statement: before the 
Stationary Sub-Magistrate (Ex. G. 2) dated 
the 25th of April, 1918) the first defendant 
stated “there are no dharamakarthas for this 
deity " (Sree Venugopalswami) Ifhe were 
a dharmakartha himself he would not have 
made this statement. The Sub-Magisirate 
(See Ex. F) piohibited the first defendant 
from interfering with the performance of 
the utsavem by the 2nd defendant, and then 
he instituted a suit against the 2nd defend- 
ant. This was compromised, See(Ex.E J). 
These documents also do not advance the 
case of the first defendant in any way. 

The razi not having settled the matters 
in a satisfactory way, the donors of the 
endowment who had not till then taken any 
definite steps to settle the quarrels between 
plaintiff and the first defendant and between 
defendants Nos. 1 and 2, took the matter into 
their own hands and filed a. petition (Ex. X) 
in the Court of the Stationary Sub-Magis- 
trate of Tensli asking the Magistrate to take 


188 
immediate steps to prevent the first defend- 
ant from performing the kalyana utsavam 
which was to comeoff on the 18th of April, 
1921. In his statement Ex. Y, the first de- 
fendant stated thus: ‘I and my family 
people gave some’ land to the temple of 
Venugopalaswami. Mine is the major 
share. I performed for about 30years. As 
my share is big, they arranged that I should 
perform the festival". Later onit states 
‘I was not appointed dharmakartha in the 
Government accounts. There is no record 
of the arrangement we made in 1892”. Here 


.also there is no aesertion that trusteeship 


was obtained by appointment or by adverse 
possession. The statement that the donors 
arranged that the first defendant should per- 
form the festival is directly contradicted by 
his own evidence as D. W. No. 5 which we 
have already referred to, namely “there was 
no arrangement as to management of lands 
and utsavam at any time after the date of 
gift or og dateof gift", We have now ex- 
hausted the evidence that has been referred 
ioin the case, 


. . The evidence shows that the first defend- 


ant was never appointed asan agent or a 
trustee by the donors of the endowed lands, 
that he was simply allowed to lease out the 
‘temple landsand managed the utsavam as 
the donorsfound it convenient to lease those 
things in his hands, that though he was in 
such management for a considerable num- 
ber offyears, healways continued tobe in pos- 
session with the consent of the donors, that 
he never for a moment asserted that he was 
a trustee till about 1917 or thereabouts and 
that hedid not oust the donors frommanage- 
ment at any time. The whole evidence 
shows, as the plaintiff says in the plaint, 
thatthe founders of the endowment not 
having by the deed of dedication appointed 
any trustee for the same, managed the end- 


owed lands themselves through the first de- 


fendant as that method of management was 
found very convenient. Wearenot able to 
infer from the circumstances that the 
first defendant was either expressly or imp- 
liedly appointed asa trustee, or that he ob- 
tained the righf ofthe trusteeship by ad- 
verse possession. It, therefore, follows that 
ihe. suit is maintainable with, validly re- 
moving the first defendant from office. 

The next question for consideration is 


-whether the donfors or their heirs have any 


| right of appointingorelectinga trustee. On 


behalf of the appellant it is contended that 
the denoxs er their heirs under Xx, (1) have 
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aright of appointing or electing a trustee 
as they were the "founders" of the kalyana., 
utsavam and as they have not in any way 
divested themselves ofthe power of mak- 
ing any such appointment, On the other 
hand, it is contended that the donors in this 
ease are in the position of persons who sub- 
sequent to the foundation furnished addi- 
tional’ contributions to the trust, that their 
benefaction is to be regarded as nothing but 
an accretion tothe existing foundation and 
that they are, therefore, not its founders and 
so have no power of appointing the trustee. 
The question for decision is whether the 
endowmentunder Ex. Alconstitutesa founda- 
tion ofa trust, or is it simply an “accretion” 
to an existing trust. The temple is an an- 
cient one. Itis practically admitted that 
atthe time of the endowment it had no 
trustee and no lands for-its upkeep. Though 
there is stray statementin the evidence that 
the temple has inams, we know nothing de- 
finitely about these or as to who managed 
them. Ths evidence is somewhat discre- 
pant as to whether thet was any kalyana 
utsavam celebration or not prior to 1822, 
-There may have been now and again cc- 
easional celebrations of the uisavam during 
some years, but itis clear from the evidenee 
of D W. 5 that such celebrations ceased 
altogether with the death of the first defend- 
ant'sfatherand in 1892 the donors wanted 
to revive the utsavam. There is no evi- 
dencetoshow that prior to that year there 
was any permanentinstitution of kalayana 
utsavam to the deily with a permanent 
fund for meeting its expenses. A fund for: 
meetiog its expenses was brought into exist- 
ence for the first time in 1892 under Ex, AT 
under which the kalayana utsavam began to 
be celebrated thereafter regularly. In these 
cireumetances we agree with the opinion of 
the Subordinate Judge that the donors 
under Ex. Al are the real founders of this 
utsavam and that the endowment is not an 
accretion to an existing trust as contended 
for by the respondent. Except an unendow- 
ed temple and a deity, nothing existed as a 

, trust to which the endowment in question 
could be an accretion, - 


The Jew is well settled that when the wor- 
ship of an idol has been founded, the 
shebaiiship is vested inthe founder and his 
heirs unless he has disposed it of otherwise 
or there has been some usage or course of 

“dealing which points to a different mode of 
devolution [See . Gossami Sri Gridhariji v; 
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;Romanlalji Gossami (1) Geuranga Saha v. 
"Sudevi Mata (2)and Kali Krishna Roy v. 


‘Makhan Lal Mukerji: (3): Exhibit. Al, the - 


‘endowment deed makes no provision either 
-for the management ofthe endowed lands 
orfor the performance of the festival. It 
should, therefore, be held that the right to: 


manage the landsand to perform the festi- 


val remained vested in the donors and their 
"heirs,and as they had not divested them- 


‘selves of the power of appointing a trustee | 
‘and had not made any such appointment 


itis clear that they’ had every right to ap- 
point the plaintiff as trustee to manage the 
landsand conduct the utsavam [Gauranga 
Sahu v, Sudevi Mata (2).] On this point we 


agree with the opinion of the learned Sub- . 


ordinate Judge. 
"The next point is whether the appoint: 


ment of the plaintiff as trustee is true, valid | 


and binding on the defendants. The learn- 
ed. Subordinate Judge -deals with this 
question in para. 17 of- his judgment. “He 
finds that the meeting at which the plaintiff 
was appointed trustee was a properly con- 
stituted one and that the plaintiff was ap- 
pointed by a majority of the donors, The 


evidence supports: his finding. Itis clear. 


that in case of disagreement between the 
donors the appointment could be made by 
a majority. vote. [See Nethiri Menon v. 
Gopalan Nair (4)] and Wilkinson v. Malin 
(5) and this is what seems to have happened 
in this case. As we have already found that 


there was no one validly holding the ofice ` 


as trustee at the time when the plaintiff was 
appointed, his appointment is valid , and 
binding on the defendants. 


The 12st question’ for consideration ` is 
‘whether the*suit is bad for want of.sanc-: ' 


tion under s. 920f the Civil Procedure: 
Code. It is argued that the reliefs - 
claimed in the plaint are those set out 
ins. 92 of the Code and that as no sanc- 
tion of the Collector or the Advocate-Gener- 
' alin writing has been obtained, the suit, 
does not lie." Reference has been made to 
Narayan Bhikaji *Khanolkar v. Vasudev 


(1) 17 0. 3; 16 I. A. 137; 13 Ind. T 211; 5 Sar. P 
C. J. 350; 8 Ind. Dec. (N. 8.) 541 (P. C). 

(2) 4 41 Ind. Cas. 589; 40 M.612; 32° M. L. J. $97; 
ries W.N. 429 (E. 'B. 


). 6 
(3) 72 Ind. Cas. 686; 50 G. 233; 36-0. L. J. 441; 27,0. , 


W. N. 411; A" I. R. 1923 Cal. 160. 
(4) 30 Ind. Cas. 713; 39 M. 597; 2 I, W. 714; 29 M. 
La 2.291; (1915) M W. N, 586; 18 M. L. T.220. 


o (889) ATA KH od ict duda usi : the indere was- awara of the alleged, deyiont te ths, 
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Vinayak Prabhu. (6) and Nilkanth Devrae 
v. Ram Krishna Vithal (T), but it has been 


decided by a Full Bench of’ this Court [See : 
_Appanna Poricha v. Narasinga Poricha (8)] 


that when a suit-is filed not for the purpose 


- of vindicating any rights.of the publicin a 


publie «religious or charitable trust but has 
been filed only for the purpose of establish- 
ing the personal or individual rights . 
of. the plaintiff as trustee, the suit is 
maintainable without the sanction re- 
ferred to in s. s2 of the Civil Pro- ` 
cedure. Code though the reliefs claimed ` 
may be some or al of the reliefs set out 
in that section. The present case comes 
clearly within the scope of the decision in 
Appanna Poricha v. Narasinga Poricha (8) 
and is, therefore, not bad for want of sanc- 
tion under. s. 92 of the Code. 

As a result of our findings the appellant 
is entitled to succeed in this appeal. The 
Subordinate Judge states with reference to 
issue No. 6 (see para. 20 of his, judgment). 
that.“ in case the plaintiff succeeds in the 
suit, he may be entitled to recover Rs. 200. 
per year from the first defendant in respect , 
of the year referred to in the plaint”. This 
finding has not been questioned before us. 
We, therefore, allow the appeal and give a 


A decree to the appellant as prayed for with, 


this modification that he willbe entitled to 
recovéronly Rs, 200 per year from the first 
defendant in respect of the years referred 
toin the plaint. The appellant will have 
his costs from the first defendant both here. 
ang in ae Court below. 
ne: allowed. 
6) $6 Ind.. Cas. 490; 26 Bom. L. R. %0; A. I R. 
1924 Bom. 518. be 
(7) 64 Ind. Cas. 353; 46 B. 101; 23 Bom. L. R. 876; 


A. I. R. 1923 Bom. 67. 
- (8) 69 Ind.. Oas. 304; 45 M. 113; 41 M. L. J. 608; 


(1921) M. W. N. 833; 15 L. W. 18; 30 M. L. Til; A.L 


R: 1922 Mad. 17 (F. B.. 


— 


RANGOON HIGH COURT. 
Civin Revision No: 377 or 1925. - 
| December 15, 1926. 
Present:—Mr_ J ustice Maung Ba, ~ : 
ANAMALAI CHETTY.AR—APPLICANT , 
versus 
MAUNG SAING AND ANOTHER— 
` RESPONDENTS. e 

Promissory note—Suit by "indorsee—Payment to in- 


dorser, plea of. . 7 

It is no defence to a suit by an indorsee of a pro- 
missory note that the amount had been paid to the 
original payes, when there is nothing to show that 


MOO aoa . 
.indorser. The iue being a holder in due.course 
“jis entitled to recover-according to the. apparent tenor 
ofthe instrument. The remedy of the maker of the 
instrument would be to sue the original payee for 
‘refund of the amount. 
`, Appeal from the judgment of the District 
Court, Magwe, in C. A. No. 34 of 1925. . 
Mr. K. C. Bose, for the Applicant. * 
Mr. Maung Lat, for the Respondents. 
JUDGMENT.—The plaintiff sued to re- 
cover the amount due on the promissory 
. note in suit as an indorsee. The defence 
was that the amount due on the promis- 
sory.note had been paid in full to the 
original payee. The “learned Additional 
. District Judge acceptéd the defence. and 
dismissed. the claim. He evidently forgot 
that he was dealing with a negotiable in- 
: strument and that he should be guided-by 
the principles laid down in the Negotiable 
Instruments Act. 
The promissory note has no endorsement 


` of any payment to account. and there is 


nothing to show that the indorsee was àware 
of any of the alleged payments to the in- 
dorser. He is a holder in dye course and 
is entitled. to recover according to the 
apparent tenor of the instrument. Ifthe 
instrument had been discharged as alleged 
the maker should have taken' care to get 
it back. - By allowing it to remain with 
the original payee he assisted him fo per- 
„petrate the fraud. His remedy would be to 
sue the original payee to refund the amount 
which he had to pay over again.  . 
‘The decree of the District Court is set 
' aside and that of the Township Court restor- 
ed with costs. 


INA,’ O- Decree set aside. 


| NAGPUR JUDICIAL COMMIS- 
~: SIONER'S COURT. 
 BeconD Crvit APPEAL No. 185 oF 1926. 
February 11, 1927. 

-Present:— Mr. Hallifex, a d: 
GANPATI—DEFENDANT No. '2—APPRLLANT 
versus 
VITHAL AND ornzrs—Pxainttrrs— 
Dtrenpants Nos. 1,3,4— RESPONDENTS. 

Waj ib-ul- arz-— Construction — Agr iculturist, mean- 
ig of—Malik magbuza, whether agricultur ist | and 


entitled to free grazing of cattle. 
“The term 'agriculturist' in a wajib-ul-arze comprises 
all who make a living froma direct connection with 


_ agriculture, and init are Anclüded. not. only: ‘tenants; 


GANPATI VU» YITHAL, 


family for payment of "grazing dues” 


. rest. 
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but also agricultural labourers, but, however wide 
the term may be, it can only cover agriculturists of 
the mahal to which the wajib-ul-arz relates. [p. 141, 
col. 1. 

ANE who are neither tenants nor agricultural 
labourers, but who merely hold a considerable area 
of malik maqbuza land within 'the confnes of a 
village are not agriculturists within the meaning of 
the term in the wajib-ul-are of the village and are 
not entitled to the free right of. grazing their cattle 
on the village pasture. [p.-140, col. 2; p. 141, col. 1.] 

Appeal against the decree of the Ad- 
ditional District J udge, Chanda, dated the 
10th December, 1925, in Civil Appeal No. 24 
of 1925. 

Mr. K. V. Deoskar, for the Appellant. 

Mr. M. R. Bobde, for the Respondents. 


d UDGMENT.—The ‘respondent, Vithal, 
who is the malguzar of Chora in the Warora 
Tahsil, sued four members of a joint Hindu 
for 
three yéars. It was agreed that, if the defend- 
ants are liable to pay anything for grazing 
their cattle, the proper amounts aré Rs. 10 for 
their agricultural cattle and Rs. 20 for the 
The decree of the frst Court ordered 
them to pay Rs. 20 and both parties appeal- 
ed. On the plaintiffs appeal it was found 
that the amount due to him was Rs. 30 and 
the defendants’ appeal was dismissed. š 

-The present appeal against the dismissal 
of the defendants’ appeal is filed by the 
?nd defendant Ganpati alone, It relates: 
only tó the Rs. 20 allowed for the non- 
agricultural cattle, the liability for which 
was admitted. But all the four defendants 
together filed at, the same time another 
appeal (S. A. No. 1do of 1926) against the 
decree allowing the plaintill's appeal, that 
is to Say, against the tinding that they have 
to pay for their agricultural cattle, the 
proper amount for that being adtnittedly 
Rs. 10. That question will be considered in 


. this judgment. - 


The defendants are not tenants of the 
plaintiff but hold a considerable area ‘of 
malik: maqbuza land which lies within the 
confines of his village.. They base their 
claim to free grazing fer agricultural cattle 
on the provisions of the yajib-ul-arz of the 
village. But that has nothing todo with 
them. Their land is no more a part of the 
village by thé land of whichit happens to 
be surrournfled than it would beif it were 
ten miles away; itis really a separate mahal, 
though that term is not used dor malik 
maqbuza land. It is not even $0 mucha 
past of the mthal in which it lies as it was 
before s. 64 of the old Land Revenue met 
was repealed by Aot IL of 1917, |, « 
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The part of cl. 10 of the wajib-wl-arz on 
which the defendants base their claim `to 
free grazing with the other inhabitants of 
the village runs asfollows: * Agrieulturists 


will ba permitted to exercise, free of charge- 


or hindrance, their rights of grazing agri- 
cultural cattle on the waste...The term 
.'agrieulturist!' comprises all who make a 
living from a direct connection with agri- 
culture, and in it are included not only 
tenants but also agricultural labourers.” 
The defendants are not tenants and will 
hardly call themselves agricultural labour- 
ers, but, however wide the term 'agri- 
culturist’ may be, it can only cover agri- 
culturists of the mahal to which the wajib- 
ul-arz relates, and, therefore, cannot cover 
the defendants. : 

Both appeals will be dismissed and the 
defendants will be ordered to pay the 
whole of the plaintiff's costs in all three 
Courts. Thelearned Judge of the lower 
Appellate Court avoided the common mis- 
take of allowing, his reader to fix the 
Pleader'sfee at some ridiculous and inade- 
quate amount, but,in fixing it himself at 
ten rupees for both appeals, he omitted to 

otice that that mistake had been made in 
the first Court, where the Pleader's fee 
allowed was two rupees. The Pleader's fee 
in this Court will be thirty rupees, and the 
whole of it will be shown as costs in the 
appeal by all four defendants. 

G. X. D. Appen dismissed, 
ANA 


* 
RANGOON HIGH COURT. 
Orvit Revistons Nos. 458 AND 459 or 1925. 
December 15, 1926. f 
Present:—Mr. Justice Maung Ba. 
RAM SEWAK KOERI AND ANOTHER— 
APPLICANTS 
versus 
Rai Bahadar HARIHAR PRASAD SINGH 
AND ANOTHER—RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. XXVI, 
T. 4—Commission, issue of—Judicial discretion. 
Under O. XXVI, r, 4, Civil Procedure C8de, a Court 
has discretion to grant or refuse a commission, but 
the discretion must be exercised judicially, and the 
reasons for refysing the commission must be adequate. 


Civil revision from the Sub-Divisional 
Court, Pyu, in Civil Regular Suit No. 58 ef 
1925. 

Mr. Ganguli, for the Applicants, 


RAM SEWAK KOERI V. HARIHAR PRASAD SINGH. 
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Syed Janab Ali, for the Respondents. 

: SUDGMENT.—These applications are 
to revise the order of the Sub-Divisional 
Judge of Pyu refusing applications by the 
defendants for the issue of a commission 
for the examination of the plaintiff and 
five otifer witnesses by the Munsif of Arrar 
in Bihar. 

The suits are a few among a good num- 
ber connected with the Zeyawadi Grant 
lands. They are suits for recovery ofrents 
from tenanis and the rates are in dispute. 
The tenants allege that the plaintiff agreed 
toa certain rate. According to the affidavit 
filed by one Sarju Koeri those witnesses 
are to depose to those rates. If that be 
the case there can be no doubt that their 
evidence is material in the auits. The ap- 
plications were made without any delay. 


If the plaintiff stays away in India it is not 


unreasonable on the part of the defendants 
to ack for a commission ‘to examine him. 
The learned Judge -has remarked that simi- 
lar issues have been framed in many other 
suits and a decision in the present suit 
will govern the rest. But he rejected the 
applications for commission on the ground 
that in his opinion they were not bona 
fide, but were made simply to gain time. 
He based that opinion upon (1) that the 
issue of commission would delay the dis- 
posal of the suits; (2) that the defendants 
did not set up such a defence in previous 
suits; and (3) that the applications are 
supported by the affidavit of one man, Sarju 
who is a well-known witness in most of the 
Zeyawadi cases. 

ln my opinion he was not jistified in 
prejudging the defence by saying that he 
doubted it. He admitted that the evi- 
dence would be material if the defence 
were true. As pointed out above theap- 
plieations were not unreasonable and were 
made without any delay. 

Under O. XXVI, r. 4, "Osis of Civil Proce- 
dure, a Court has a discretion to grant or 
refuse a commission but the discretion 
must be exercised judicially. The reasons 
given by the Judge for his refusal do not 
appear to be adequate. ° 

For the respondent it has been urged 
that the Applications must have been sup- 
ported by the affidavit of the party or of 
the witness. This argument is untenable, 


Order XXVI, r. 2, does not say that. It 


only says that the application of & party 
or of a witness is to be supported by affi- 
davit or otherwise. Here the applieationg 


“kas 
were signed by the defendants’ Pleader 
and were supported by the affidavit of 
Sarju. 

l set aside the order rejecting the ap- 
plications and direct that 'commıssion be . 
issued as requested. The applicants are 
entitled to their costs in this Coutt and in 
the Court below (three gold mohurs). 

N. H. Order set aside. 


LAHORE HIGH COURT. 
Srconp CIVIL APPEAL No. 308 or 1923, 
April 23, 1927. 
Present :—Sir Shadi Lal, Kr., Chief J ustice 
and Mr. Justice Jai Lal. 

Firm PRABH DIAL-CHHAJJU MAL 
AND OTAERS+- DEFENDANTS—APPELLANTS 
versus 
Wirm GANPAT RAI-RAM DIAL— 

“ PLAINTIFE, Firem PRABH DIAL-KISHEN 
CHAND—Drrencaxnt—Respvonpunts. 

Civil Procedure Code (Act V of 1908), O. XXII, 
v. 8,0. XXX, r. L—Sole proprietor of firm, death of 
— Legal representatives, necessity of bringing, on 


vecord. 
Order XXX, r. 4, Civil Procedure Code, which pro~ 


vides that on the death of a partner of a firm during 
the pendency of a suit it is not necessary to implead 
his legal representatives as parties to the suit is 
applicable only to firms owned by two or more per- 


sons; 
Where a sole proprietor of a firm dies and his 


representatives are not brought on record within 
time, the proceedings abate. 

Second appeal from the decree of the 
Additional District Judge, Amritsar at 
Jullundut, dated the-20th December, 1922, 
affirming that of the Subordinate Judge, 

: First Class, Amritsar, dated the 28th June 
1922. 

Mr. Dev Raj Sawhney for Mr. J. G. Sethi, 
for the Appellants. 

Mr. H. C. Kumar, for the Respondents. 

J UDGMENT.—The respondent firm 
instituted a suit for recovery of damages 
against the firm of Prabh Dial-Kishen 
Chand and Prabh Dial-Chhajju Mal. The 
trial Court and the District Judge have 
agreed in holding the appellant responsible 
for the damages claimed by the plaintiff 
firm and have decreed the suit accordingly. 

‘This ig asecond appeal by the firm of 
Prabh Dial-Chhajju Mal against the decree 
of the District Judge. A preliminary objec- 
tion is taken on behalf of the respondent 
that Chhajju Mal, the sole proprietor of. 
fhe. appellant firm, having died onthe 18th. 


PRABH DIAD-OHHAJJU MAL V, GANPAT RAI-BAM DIAL, 


[103 I, C. 1927] 


of June, 1926, and no application having 
been made to bring on record his legal 
representative till the “lst of November, 
1926, when the period provided for the 
. purpose had expired, the appeal has 
abated. It iscommon ground that Prabh 
Dial, whose name occurs in both the de- 
fendant firms, is the deceased ancestor. 
of Kishen .Chand and Ohhajju Mal 
and that Chhajju Mal is the | father 
of Kishen Chand who apparently is 
the sole .proprietor of: Prabh Dial-Kishen 
Chand. It is not shown that there 
was any other partner with Chhajju Mal 
in the firm Prabh Dial-Chhajju Mal. On 
the other hand it appears that he was 
the sole proprietor and thathis sons, who 
are mentioned in the. application of the Ist 
of November, 1926, are his legal represent- 
atives, Under the circumstances the case 
is not covered by O. XXX,r.4 which pro- 
vides that two or more persons may sue 
or be sued in the name of a firm under the 
provisionsof that Order and if -any of 
such persons dies, itshall not be necessary 
to join the legal representatives of the 
deceased as a party to the suit, because that 
rule applies only to such firms as are owned 
by two or more persons. Order XXX, r. 10, 
enables a person carrying on business in 
a name or style other than his own name 
to be sued in suchname or style asif it 
were a firm name and all the rules under 
O. XXX apply to such suitssofar asthe . 
natureof the case may permit. The differ- 
ence in the two rules referred to above is 
this thatin case falling underO. XXX, 
r.4,if one of thepatners dies the other 
patners can still continue to carry on 
the litigation on behalf of “he firm. 
< They are, whether their names areactually 
disclésed or not, in fact parties to the 
suit, being represented by the firm. But 
ia the case of the death of the sole pro- 
prietor of a so-called firm no body remains 
on the record competent to represent the 
firm, The firmin ict ceases to exist on 
the death of its proprietor and in such 
@ case, in our opinion, it is necessary to 
bring on the record the legal representatives 
of the deceased sole proprietor under. 
the provi$ions of O, XXII, r. 3, Oivil 
Procedure Code. No cause whatsoever 
has been shownin this case why an ap- 
plication was not made withii the period’ 
o$ limitation for bringing on 
record the legal representatives of Ohhajju 


. 


the ` 
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The consequence isthat this appeal has, 


in our opinion, abated and we dismiss it 
with eost. 
R. L.., ' 
A. N, A. 


Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. _ 
Seconp Oivin ArPsAL No. 269 or 1926. 
March 30, 1927. 

Present:—Mr. Hallifax, A. J. C. 
LALU DHIMAR-—DEFENDANT— 

: APPELLANT 

versus 

SUDANI -BAI—Puatarirg —RESPONDENT. 

Benami transactions—Lease of land to concubine— 
Cultivation by owner—Jamabandi entries in lessee's 

- name —Lease, whether bogus—Presumption. 

Where property has been leased by a person to his 
permanent concubine who lives with him, under a 
registered deed and the jamabandis are in the name 
ofthe concubine, the. mere fact that the owner con- 
‘tinues to cultivate the Mnd does not raise any infer- 
ence that the lease is nota genuine one. “Lhe pre- 


sumption, on the other hand, is that the owner 


cultivates the land on her behalf. - 
Ma Mi v. Kallander Ammal (1), followed. . 
* Appeal against the decree of the Addi- 
tional District Judge, Raipur, dated the Ist 
April, 1926, in Civil Appeal No. 226 of 1925. 
- Mr. Abdul Razak, for the Appellant. 
` Mr, 8. C. Dutt Choudhry, for the Respond- 
ent. 


JSUDGHIENT.—The learned Judge of 
the lower Appellate Oourt has discussed at 
some length the plea that the consent of 
the sole proprietor of a village toa transfer 
of an occupancy holding by a tenant to 
another ferson is a dealing with the 
property in the. village such. as is men- 
tioned in s, 52 of the Transfer of Pro- 
perty Act. The finding seems to be that 
the consent was an express waiver of the 


. right to get itset aside and was, therefore, a. 


dealing with the property of the kind, 
prohibited by s. 52. "That is obviously 
incorréct, but as the Jearned - Judge himself 


says at the end of his discussion, the matter 


is irrelevant and the question does-not arise 
in the, case. e 

.- The plaintiff's case was certainly ‘meant to 
be based on s. 52 of the Transfer of 
Property Agt, as otherwise there was no 
necessity of mentioning that the suit against 
Rai Bahadur Singh had been” instituted 


before the acquisition of occupancy rights- 


by the defendant, whether from Deobati or 
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Deoki Bai or from Rai Bahadur Singh. It 
was, however, actually based on s. 53 of 
that Act, hut even on the finding that 
Deoki Bai never was infact a tenant of-the 
land and the ostensible.transfer by her with 
the consent of Rai Bahadur Singh was in 
reality a‘lease by the latter to the defendant 
Lalu Dhimar, the transaction could not be 
avoided unless it appeared that the defend- 
ant was a party to the fraud. 

The finding that Deoki Bai never was in 
fact a tenant of the land rests almost en- 
tirely on the fact that Rai Bahadur Singh 
carried on the cultivation of it. The only 
possible presumption from that fact, when 
the execution and registration of the deed 
of lease and.theentry of Deoki Bai’s name 


“in the jamabandi for each year thereafter 


had been proved, was that he carried on 
the cultivation for her, as she is his per- 
manent concubine and lives with him in 
the village in which the land is situated, 
A similar presumption was deséribed by 
their Lordships of the Privy Council in 
Ma Mi v. Kallander Ammal (1) as "natural" 
in circumstances that supported it even 
less strongly than those of the present 
case. a 

Practically the whole of the rest of the 
evidence points to the.conclusion that Rai 
Bahadur Singh did in fact create Deoki Bai 
a tenant of the 81.92 acres of waste land in 
1921.. But the finding that he did not, will 
not support the decree. If the lease of 
1921. was a mere pretence between Rai 
Bahadur Singh and Deoki Bai; Lalu Dhimar 
who.took a transfer of 22°40 acres of it in | 
1922 and 1923 certainly had. every feason to: 
believe that it was a real lease, There was 
a registered deed of lease and, Deoki Bai 


*wasin possession and further Rai Bahadur 


Singh consented to the transfer, that is to 
say, confirmed the genuineness of the lease, 
The suggestion -that the ostensible 
granting of the lease of 82 acres of 
waste luud to Deoki Bai in 1921 was 
a scheme to facilitate the grant of 22 
acres of itto Lalu Dhimar in the following. 
year is fantastically improbable,and anyhow 
it is quite impossible that Lalu should 
have known anything about it. His rights 
are, threfote, saved by the last clause of 
8.53 ofthe Transfer of Property Act. ' 


+ 
(1) 100 Ind. Cas. 32; 52 M. L. J. 362; 25 A. L. J. 69: ° 
A. L R. 1927 P. O. 22; (1927) M. W. N. 76; 38 M L. T 
53; 5 R. 1; 40. W. N. 300; 6 Bur. L. J. 59; 4501. 
J. 268; 25 L. W. 679; 29 Bom. L, R. 772; 31O. W. N 
625 (P. 0). MCN 


t 


1 


`: respect of such interference 


Iti is by 20 means clear-that the learned 
Judge of the first Court was right in refusing 
40 order that Rai Bahadur Singh and Deoki 
‘Bat should’ be made parties to-this, suit. 
Farther it is nowhere ‘stated -that the 
' plaintiff has made any attempt to Avoid the 
Jease to Deoki Bai of ‘the remaining 5948 
. acres of land.. If she has allowed -that 
' o stand, the fact is strong evidence of the 
genuineness of the whole lease. But these 


l matters. need not be, discussed, as the 


suit must be dismissed anyhow. The 
decree of the lower Appellate Court will 
accordingly. be set aside and a decree will 
issue .dismissing. -the-suit and ordering 
the plaintiff to pay the whole vf the costs 
of. both parties in all three Courts. 
The Pleader's fee in this Court will be 
fifty rupees. 
9. R. D. 


Appéal allowed, 
ASN, A. : : 


“RANGOON HIGH COURT. 
SPECIAL SECOND CIVIL APPEAL No. 55 
or 1926. f 
December 20, 1926. 
‘Present: —Mr. J ustice Otter. 
MA SHWE HLAING AND OTHERS— 
ieee z i 


7 MAUNG SHWE. WA AND OTHERS— 
. RESPONDENTS. ` 
- Specific Relief Act (I of. 1877), s. 55 Riparian 


, E owner—Interruption of flow of water Mandatory in~ 


' junction. eo - 

An owner of land adjacent to water running ina 
defined natural channel has, in law, a right tohave a 
continuance of the. accustomed flow of water both as 
* regards quantity and quality. [p. 144, col. 2.] 

Maung Bya v.. Maung Kyi Nyo aj and Young v. 


`: Bankier Distillery Co. (2), relied on, 


‘Where ‘such right is interfered with by another 
owner of Jand either above or below his property, h he 
has a remedy by way of each injunction in 
101 

Itis immaterial whether the offender causes the 
interference by putting up.obstruction on his own 
land or on that of any other. [ibid.] 

Appeal from the judgment of the District. 
Court, Sandoway,.in C. A. No. 43 of 1925. 

“Mr. "Lambert, for the Appellants. 

` Mr. Halker, for the Respondents. 

. "dJUDGMENT.—This is an appeal 

` against the decision of the District Judge 
"of Sandoway: reversing an order made by 
the Township Judge of Gwa, 

"The plaintifs are husband and wife, and 


= k they own certain pots of land, Nos, Pe 
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.and 33, and 30 and 33, respectively appa” 


rently abutting upon a tidal waterway. 
The claim is for a mandatory injunction 
against the defendant who is the owner of 
three plots of land near -this waterway to 
compel him to remove the bund said to 
have been built by him ata point-some short 
distance fram plot No. 30 belonging to the 


‘2nd plaintiff. 


-The first question for, me to decide is 


whether the plaintiffs have a right of action . 


against the defendant at all. ‘There is no 
doubt that one. riparian owner is entitled 
to enjoy the natural flow of water through 
or by his land. If that right is interfered 
with by an owner óf land either above or 
below his property he has a remedy in 
respect of such interference if caused by 
any obstruction placed upon the land of 
such owner. It is sufficient to refer to the 
case of Maung Bya v. Maung Kyi Nyo (1), 
In the present case, the evidence is that 
that bund was placed not upon the de- 
fendant's land at all but was erected ec1oss 
the channel at a point in respect of which 
there is no evidence as to the owner of the 
land. I must ask myself, 
there is any distinction between the prim- 
ciples.to be applied in the present case 
and those enunciated by the Privy Coun- 
cil in the case I have just referred to. It 
has long been well-settled that an owner 
of land adjacent to water running in a 
defined natural channel has, in law, a 
right to have a continuance of the accus- 
tomed flow of water - both as .regards 
quantity and quality. The well-known 


' have been limited to a case where the act 
complained of was done upon the land of 
the defendant. In the present case the 
defendant apparently: put up a bund on 


alleged on behalf of the plaintiffs, inter- 
fered with the flow* of water down the 
channel and so caused damage by flood. 
I can see no difference in principle between 
the two cases though the matter is not ena 
tirely free from difficulty. I think, there- 
fore, that an action does lie in the circum- 
stances of the present case. 


(1) 90 Ind. Cas. 198; 3 R. 494; 42 Ó. L. J. 156; 40 
. L, J. 282; A. I. R. 1925 P. 0. 226; 27 Bom. L. R, 
1227; (1935) M. W. N. 894; L. R. 6 A. (P. C.) 209; 300, 
218: 521. A. 385 (P. O). 
(2) (1893) A. C. 691; 69 L. T. 838; 58 J. P, 100, 


therefore, if 


‘ease of Young v. Bankier Distillery - 
Co. (2) is an authority for ,this pro- 
position, and it does npt seem. to 


someone -else’s land, and he has, soit is ~ 
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The second question that I must decide 
is whether the plaintiffs have adopted the 
appropriate remedy. I see thats, 55 of the 
Specific Relief Act empowers a Court to 
grant a mandatory injunction to prevent 
the breach of an obligation where it is 
necessary to compel the performance of 
acts which the Oourt is thinking of en- 
forcing. It seems to me that the only 
method by which a remedy can be enforced 
by. the Court,is by compelling the defend- 
ant to remove his bund provided, of course, 
I am. satisfied upon the evidence that such. 
an order is justified. Mr. Lambert has 
argued that itis for the plaintiffs to make 
out a case here and has said that evidence 
“upon the record is insufficient to justify 

- the granting of an injunction. He has 
suggested that this case .should be sent 
back in order that more light may be 
thrown on the, matters in dispute. He 


Says in effect that the whole of the cir-, 


cumstances of the case are such ‘that the 
exact position with regard to the property 
in question is? so doubtful that further 
evidence ought to be taken. I agree with 
him that it -is difficult to appreciate the 
exact: position: of the plots of land in ques- 
tion-and also as to the character of the 
waterway. I think, however, that there is 
sufficient material upon: the record to en- 
able me to come to adecision. Further- 
more, I very much doubt whether any 
useful purpose would be served by my 
taking the course suggésted by Mr. Lam- 
bert. In considering the matter I have 
been. assisted by a sketch plan made and 
agreed to by the learned Advocates ap- 
_pearing on both sides, and I attach it to this 
record. - a 
In his preliminary .statement the Igt 
. plaintiff after describing his holding and 
the erection of the bundin question said 
that.owing to the bunding of ihe chaung 
.fresh water would remain within the bund 
and. that consequently their dhani planta- 
tions would get spoilt. He went on to say 
that "after making up the bund the salt 
water does nof reach into (meaning the 
Gefendant’s) land.” He added also that the 
- chaung is a salt water chaung. From this 
evidence and from the other, statements 
in the case I think it is open to me, to 
come to the conclusion that. the salt water 
flowed frem the direction of the bottom 
left-hand side of the plan and passed the 
various plots marked in red and blue*res- 
pectvely, Further, it is also cléar, I think, 
l 109 oc | 
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that there isa flow of fresh water from the 


` right-hand bottom of the plan round and out 


by the left-hand. we e 
The defendant in his preliminary state- 
ment admitted making the bund at the 
place ' marked “A,” which corresponds with 
the aketch before me, and he said that 
he did so to prevent salt water coming in. 
He further said that plaintiffs land would 
not be spoilt and that he had made three 
waterways in the bund so that fresh water 


could flow through them, His reason for . 


making the bund, he saya, was in order to 
improve his paddy crop by keeping the 
salt water from it. . noy s 

Ths headman Maung Law.gave evidence 
on his behalf aud said that some time in 
August of last year he visited the pro~ 
perty and that he saw two waterways, (pre- 
sumably in the bund), the width. of each 
being about 1 cubit. He also said that the 
dhani plantations belonging to the plaint- 
ifs were flooded, as all the water inside - 
the bund could not flow. Hə wenton.to 
say that the chaung was flooded with salt 
water and “some of the dhani plants were 
dead. His evidence was substantially cor- 
roborated by three other witnesses called 
on behalf of the plaintiffs, and their evi- 
deuce, though somewhat vague, seems to 
me to be sufficient to support the sugges- 
tion that owing to the erection of the bund 
the.water became dammed up and caused 
damage. to the plaintiffs' dhani planta- 
tion. PONE . ix 

: For the defence three witnesses .were 
called and it wassaid that two waterways : 
were made in the bund, and j6 was sug- 
gested that there was a proper .flow of 
water through the bund. One witness said 
that the tide came in and went down after 
the bund was constructed and he even went 
so far as to say that when the tide went 
down there was no water in the dhani plan- 
tation. As Mr. Lamberthas rightly point- 
ed out, the state: of things in this locality 
must differ materially. according to the 
In the rains, no doubt, 
a greater flood would be likely than in the 
hot or cold weather. It may be that in 
the latter periods the waterways (or the 
holes) ip the bund would be sufficient to 
take the water away. In the rains, qn the 


. contrary, it may well be that these waters 


ways would be insufficient.  . M 
That is the effect of the evidence call- 
ed for the plaintiffs, In this connection 
Mr, Lambert has rightly relied upon certain 


“446. 
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statements appearing in the judgment in the ` 


. case reported.as Maung Bya Lone v. Maung 
Kyi Nyo (1) and there is no dopbt that 
' the case of a bund with waterways through 
“it must differ from the case of a bund 
with no such outlets. Ifa bund be con- 
structed with waterways through it sb that 
".the usual and natural flow of'the water be 
` not interfered with, no doubt, no right of 
„action would accrue to anybody. In the 
present case, however, in spite of the fact 
that Iam satisfied that certain holes in the 
bund were made, there is sufficient evi- 
dence, I think at least, so far as the rains 
are concerned, that the natural flow of water 
had caused flooding and damage by reason 
of the erection of the bund. Further it 
. seems to me ‘that, even though the flow 
might not be interrupted during the remain- 
_ing seasons of thé year, the fact that in 
the rains floods would be caused is suffi- 
cient to support the claim of the plaintifis.. 
The only quwestion, therefore, is whether I 
am satisfied on the evidence that a suffi- 
cient case has been made out for the grant- 
. ing of the injunction claimed. The matter 
: is by no means free from doubt. But, 
after a careful consideration of the evi- 
dence, -that interference has been caused, 
Mr. Lambert has said that in order to 
support a claim for a mandatory injunc- ' 
tion the evidence must show serious damage, 
I am inclined to think that the plaintiffs 
have satisfied me on this pcint. The three 
witnesses, the second, third and fourth, call- 
. ed on behalf of the plaintiffs, said that 
damage had been caused' and the dhani 
' plante. hade died. Mr: Lambert says that it 
was by no means clear that the evidence 
Bhows that the dhani plants had died as 
the result of the flood. I cannot agree on 
ihe evidence as recorded that it leaves any 


doubt in my mind that the witnesses were : 


saying that the plants had died as a result 
‘of the flood. In all the circumstances I 
.think that this appeal must be dismissed 
with costa and that the decision of the 
learned District Judge will, .therefore, 
' stay. , 
There will be-stay of execution till 
the end of the week in January next year. 
(NOH. Appeal dismissed. 
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MADRAS HIGH COURT. 
Civit Revision Petitions Nos. 357 AND 977 
oF 1925. 

January 19, 1927. 
Present:—Mr. Justice Curgenven. 
SUBRAMANIA-1YER alias GURU- 
MURTHI AYYAR-—PratNTIFF—PETITIONER: 

K versus - i 
VARADARAJULU NAIDU AND OTHERS— 
Derenpanrs Nos. 4 AND 5— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. IX, r. 18 
—Ex parte decree, setting aside of, after decision of 
appeal—Jurisdiction to entertain application. 

It is competent toa Court to decide an applica- 
tion to set aside an ex parte decree even after an 


appeal from that decree had been dismissed. [p. 147, 
col. 2.] 


Such an application does not lie in the Apfellate 


Court, but ought to be filed in the first Court, and . 


it makes no difference whether the party making the 
application was appellant or respondent in the 
appeal. [ibid.] 

Palaniappa Chetty v. Subramanyam Chetty (8), 
followed. . j 


Petitions, under s. 115 of Act V of 1905 
and s. 107 of the Government - of’ India 
Act, praying the High Court to reviee the 
order dated the ‘26th March, 1925, of the 
Court of the Subordinate Judge, Dindigul, 
in C.M. A. Nos. 24 and 32 of 1921, prefer- 
red against that of the District Munsif, 
Dindigul, in I. A. Nos. 869 and 40 of 19244 in 
O. S. No. 14 of 1921. 

Messrs. K. S. Jayarama Iyer and P. N. 
Appuswamy Iyer, for the Petitioner. - 


Messrs. B. Sitarama Rao and S. Pancliapa- l 


gesa Sastri, for the. Respondents. 
JUDGMENT. —The plaintiff sued de- 
fendants Nos. 1 to 3 in ejectment, and the 
4th and 5th defendants. were subsequ- 
ently impleaded.as successive purchasers. 
of the 3rd defendants’ righty.- Op z7th 
November, 1923, an ex parte decree was 
passed against all the defendants. I will 


deal first with the case of the 5th defend-. 


ant which is the subject of O. R. P. No. 357. 
He applied to the trial Court to have the ez, 
parte decree set aside and he also filed an 
appeal against the decree. The appeal was 
dismissed on 8th Aprif, 1924, and later, on 
6th August, 1924, the District Munsif took 
up the application to set aside the ex parte 
decree and dismissed it: 
appeal agajnst this decision and the Sub- 
ordinate Judge reversed it and directed that 
the suit should be restored to file. The 
broad question now raised is one of juris- 
diction. Whether the District Munsif was 
cofmpetent to entertain the application to 
set aside the ex parte decree after an appeal 
from that decree had been dismissed. Ada 


There was an. 


{ios T. O. 1627] 


mittedly the point was not raised-before the 
District Munsif whem he passed his order, 
but I agree with the petitioner that, as a: 


pure question of law, it may be taken here. : 


It was formerly the view of this Court 
that, as soon. as an appeal was filed, and 
even before it had been disposed of, “the 
further litigation and all matters connected 
with it are transferred to and placed under 
the control of the Appellate Court”. This 
was the doctrine adopted in Ramanadhan 
Chetty v. Narayanan Chetty (1) where the 
proceeding under consideration was one of 
review, and it was re-affirmed in Sankara 
Batta v. Subrayar Bhatta (2) where, as here, 


-the power of the lower Court to set 'aside an 


ex parte decree was in question. Subse- 
quently, the question was raised and re- 
ferred to a Full Bench in Chennia Reddi v. 
Pedda Obi Reddi (3), whether Ramanadhan 
Chetti v. Narayanan Chetty (1) was rightly 
decided, and it was held that it was not, that 


"where an application for review ig present- 


ed by a party-aad an appeal is.afterwards 
preferred, the Court to which the applica- 
tion for review was made was not thereby 
deprived of jurisdietion to entertain the 
application. Wallis, J., (as he then was) was 
& party both to this case and to Sankara 
Batta v. Subrayar Bhatta (2) and in deliver- 
ing the leading judgment of the Full Bench, 
distinguished the latter case on the ground 
that “no question arose or was considered 
in that case as to the present point.” Itake 
the learned Judge's meaning to have been 


‘that while the fact that an appeal had been 


preferred would not preclude entertainment 
of an application for review, it does not 
follow that it would not preclude entertain- 
ment of an applieation to set aside an ex 
parte decree. I confess that I have not 
myself been able:to discover any reason 
why the broad principle formulated in 
Ramanadhan Chetti v. Narayanan Chetty 
(1) and rejected by the Full Bench.in the 
case of a review, should hold good in the 
case of an order Betting aside a. decree 
passed ex parte. e Indeed the language of 
O. IX, r. 13 of the Civil Procedure Code 
which enables a defendant to “apply to the: 
Court by which the decree was,passed for 
an orderto set it aside”, would seem to 


- reserve that power even after an appellate 


(1) 27 M. 602. 
8 30 M. 535; 17 M. L. J. 4 


ique Cas, 802; 32 M, 46; 6 ML. T. 185; 15 M, - 
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decree, has been passed. The learned 
Judges who decided Sadaya Konan v. 
Annamalai Udayan (4) were impressed by 
this consideration, and observed that if the 
matter were res integra they would have had 
considerable hesitation in holding that an. 
Appéllate Court had power to set an er 
parte decree but they followed Sankara 
Batta v. Subrayar Bhatta (2) and decided. 
the question in the affirmative. They add 
that the learned- Judges who decided the 
Full Bench cass were of opinion that 
Sankara Batta v. Subrayar Bhatta (2) was 


. good law, but I have not myself been able 


to extract from the Full Bench judgment an 
expression of this opinion. Had the matter 
rested there, I should have seen my way 
clear to follow the principle that the exist- 
ence of an appellate decree divested the trial 
Court of the power to set aside its own 
decree passed ex parte, a principle which 
appears to be in consonance with the theory, 


: Jueidly formulated by Bhashyam Iyengar, J. 


in Kristnama Chariar v: Mangammal (5) 
that there cannot be two final decreesin a 
suit, one by the Court of first instance and 
other by the Gourt of Appeal, but that the 
appellate decree supersedes the original 
decres and is the sole final decree. But 
the question arose again in Palaniappa 
Chetty v. Subramanyam Chetty (6) and it 
was held by Ramesam, J., Oldfield, J., con- 
curring, that even where a defendant has 
been & party to an appeal which has been 
disposed of, an application by him to set 
aside an ex parte decree, does not lie in 
the Appellate Court, but ought to be filed 
in the first Court. I cannot? aecede to 
the contention either that the view express- 
ed in this case was obiter or that no 
The 
decision affords a direct authority, against 
the position which the petitioner here con- 
tends for, since it can make no difference 
whether the party making the application 
was appellant or respondent in the appeal 
and sitting singly in revision, I feel my- 
self bound to: follow it. In these cire 
cumstances, no useful purpose will be 
served by' discussing the conflicting case- 
law, arising from decisions by other High 
Courts, * 

The respondent has raised a further 
question, which however, on the view, I 


(4) 29 Ind. Cas. 458; 2 L. W. 529. 
(5) 26 M. 91 (F. 
(6) 66 Ind. Cas. e 42 M. L. J.12; 14 I, W, 608. 
(1921) M, W. N; 796; A, I, R, 1922 Mad. 33, | 
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have adopted, does not arise. The learned 
Subordinate Judge who disposed of the 
appeal dismissed it on the ground, admit- 
tedly, an erroneous ground, that no appeal 
lay. This decision. was embodied in a 
decree dismissing the appeal, and direct- 
ing each party to bear his own dosts; 
but notwithstanding the existence of his 
decree, itis not easy to see, how an Appel- 
late Court which conceived itself unable 
to interfere with an original decree in 
appeal, can be taken in fact to have 
passed a decree superseding it. On 
this ground also, which I do not think 
necessary to discuss more elaborately, 
the District Munsif would not have 
been deprived of the power to entertain the 
application. : 

I have been taken into the merits of 


the Subordinate Judge's order reversing © 


that of the District Munsif, and directing 
that the suit borestored, The plea advano- 
ed by the 5eb defendant was one of illness. 
The District Muasif has given what appear 
to meto be very good reasons for suspect- 
ing the truth of the plea, and the Sub- 
ordinate Judge has given very poor reasons 
for accepting it. But that circumstance 
would not justify me in reversing his 
order, and 1 cannot agree that there was 
no evidence which, if believed, would 
not justify a Court in holding that this 
defendant had sufficient grounds for not 
appearing. 

Turning to C. R. P. No. 977 of 1923, 
the same question of jurisdiction is raised, 
aud I must decide it in the same way. 
‘The excus® which the 4th defendant gave 
for his absence was that he'had a wound 
‘upon his knee attended by swelling and 
fever but that was not the reason accepted 
by the Appellate Court. The learned Sub- 
ordinate Judge found that this defendant 
left.the conduct of the case to the 5th 
defendant, and that except for this réason, 
he had nothing else to justify his absence, 
Apparently the Court did not accept the ex- 
- cuse, because after referring to it, the judg- 
ment continues “but considering that the 
-application of thedth defendant for setting 
aside the ex parte decree has been allowed 
and there seems to be a 6ommof ground 
‘for Bll these contesting defendants, the 


application of thia defendant also has to. 


be allowed." It would seem that in mak- 
ing this observation, the Subordinate Judge 
had in mind the proviso to O. IX, r. 13, 
'Qivil Procedure Code, viz, “Provided 
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that where the decree is of such a nature 
that it cannot be set aside as against 
such defendant only it may be set aside 
as against all or any of the other defendants 
also." | 

But the learned Vakil who appears for 
this respondent has not ‘sought to show 
me that the decree in this case is of such 
a nature, sothat I conclude, he does not 
feel that he can rely upon this provision. 
The Subordinate Judge himself as will 
be seen from the passage, I have quoted 
does not record apy finding as to the 
indivisible nature of the decree; so that, 
in selting it aside as against the 4th 
defendant, he acted upon no ground re-. 
cognised by law, and his order cannot be 
upheld. ! 

The result accordingly is that C. R P. 
No. 357 of 1925 is dismissed with costa. 
Civil Revision Petition No. 977 of 1925 is 
allowed and the decree of the Subordinate 
Judge of Dindigulin C. M. A No 32 of 1924 
is seb aside and the order of the District 
Mansif of Dindigulin I A. No. 40 of 1924 
restored, .Respondent in this Civil Re- 
vision Petition will pay petitioner's costs 
throughout. 

C. R. P. No. 85? dismissed. 
C. R P. No. 977 allowed. 


V. N. V. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
First CIVIL APPEAL No. 70 oF 1926. 
April 4, 1927. 
Present:—Mr. Findlay, J. Oe 
Seth KISANLAL- —PLAINTIFF- APPELLANT 
versus 

KISANSINGH AND OTHERS—DEFENDANTS— 
- RESPONDENTS. 

Contract Act (IX of 1872), s.74—Instalment boud— 
Interest at certain rate—Higher rate on defaulted 
instalments—Compound interest at higher rate on 
whole amount on defau of two instalments— 
Secondary contract—Penalty— Relief. . 

An instalment bond provided for interest at 


-approximately 12 annas per cent. per mensem. Ifa 


single instalment was defaulted interest was to run 
at Re. 1 per cent. per mensem. It was further 
stipulated thet if two instalments in succession were 
defaulted, the whole amount was to become exigible 
and compound interest thereon was to run at Re. 1 per 
cent. per mensem : 

Held, that the stipulation as regards interest in case 
of default of two instalments was in the nature of a 
sec6ndary contract and penal within the meaning of 
s.74 of the Contract Act and could be relieved 
against. (p. 150, cola, 1 & 2.] 


> 
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Appaal against the desree of the District 
Judge, Chhindwara, dated the 22nd April, 
1924, in Civil Suit No. 24 of 1924. 

Mr. M. R. Bobde, for the Appellant. 

Mr. V- R. Dhoke, for the Respondents. 

JUDG MENT.—-The plaintiff-appellant, 
Seth Kisanlal, has filed this appeal against 
the judgment and decree of the District 
Judge, Obhindwara, in Civil Suit No. 24 of 
1924. In the said judgment and decree, 
the learned District Judge held that the 
stipulations as regards interest in case of 
default of two instalments under the mort- 
gage-deeds in suit were penal and he accord- 
ingly disallowed compound interest at 1 per 
cent.. per mensem and only allowed simple 
interest at the.same rate. If compound 
interest, according to the terms of the mort- 
gage-deeds (P-1, P-2 and P-3), be allowed, 
admittedly a sum of Rs. 1, 565-14-8, in addi- 
tion to the amount decreed by the lower 
Court, is exigible, and it is this amount 
which is claimedin the present appeal. 

It will be convenient, first of all, to state 
the terms of the three mortgage-deeds in 
suit. All three were executed on the same 
date and in each the principal was 
Rs, 1,000. In P-1, Rs. 330 were added as 
prospective interest, making a total princi- 
pal of Rs. 1,830; this was re-payable in five 
instalments of Rs. 266 each. The first 


: instalment was due on Mageshir Sudi 1, 


‘Fasli, 1321, corresponding to the English 
date 2Ist November, 1911. The fourth and 
fifth instalments under P-1 were, there- 
fore, due on 18th November, 1914 and 7th 


Dacember, 1915, respectively. In the ease of” 


Pi, al the first four instalments? were 
paid and only the fifth instalment was 
default&d. Incase of default of any one 
instalment, the condition laid down in P-I, 
was that. interest should accrue thereon 
at l per cent. per mensem till satisfaction 
from the date of default. In case of default 
of two instalments, the whole amount 
should be payable at once with interest at 


1 per cent. per nensem with annual. 
rests. A : 
In the case of P-2 and iP-3, the 


remaining two bonds, the conditions were 
precisely similar with the exception that 
the prospective interest added'was Rs. 5 
extra, viz, a total of Rs. 333 and che yearly 
instalments payable were thus Rs. 257 each. 
In the case of P-2 and P.3, however, 
the last three instalments were defauleed, 
so that the final condition as regards the 
exigibility of the whole amount with com- 
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pound interest at the higher rate of Re. 1 
percent. per mensem is alleged by the 
plaintiff-appellant to have come into 
Operation. 

In the first place, “1 may point out that 
itis erroneous to suppose that the original 
rate of interest, under which Rs. 330 was 
included in the principal of P-1 and 
Rs. 335 in the principal of P-2 and P- 
3 respectively, works out at only arate 
of 6 annas per cent. per mensem, If, in the 
case of any one ofthese bonds, instalments 
had been paid punctuaily year by year for 
the five years, during which the principal 
was to be re-paid, the original rate of interest, 
in reality, works out ab something over 12 
annas per cent. per mensem. I may also at 
this stage say that,in my opinion, there is 
no basis whatever for the contention, which 
has been urged by the Pleader for the 
fourth respondent who alone appeared to 
contest the present appeal, that the con- 
dition contained in the bonds does not. 
provide for compound interest. The terms 
of the bonds, so far as default of two in- 
stalments is concerned, clearly imply that 
there were to be yearly rests and this can 
only mean compound interest in the circum- 
stances of the case. : 

The only question, therefore, which re- 
quires decision in the present appeal is 
whether, if s. 74 of the Contract Act 
applies to the present case, the provision of 
exigibility of the whole amount with com- 
pound interest in the caseof default of two 
instalments was a penal one which should 
be relieved against. » 

In the first place, it has been urged on 
behalf of the plaintiff appellant that s. 
74 of the Contract Act does not apply 
proprio vigore to the facts of the present 
ease. In this connection, reliance has been 
placed on the decision of Hallifax, A. J. O., 
in Ajpdhya Prasad v. Shivprasad (1). That 
decision was delivered after the Bench case 
in Purshottam v. Sahu (2) had been pub- 
lished and were there anything irrecon- 
cilable in the principles laid down in the 
Single Judge case first quoted, I should 
have been bound to follow the Bench case 
unless I saw reason now to differ from 
the judgment delivered by my learned 
brother Prideaux, A. J. CO, and myself in 
the case referred to. In those circumstances, 


(1) 97 Ind Cas. 1019; 22 N. L. R. 160; A. L R. 1927 
Nag. 18. 

(2) 91 Ind. Cas.. 295; 22 N. L. R.23; A.I. R.1926 
Nag. 90; 9 N. L. J. 34. 
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Ido not find it necessary to discuss in 
detail the question whether there is any 
divergénee between the two judgments in 
question, but I may point out that illus- 
trations like (d), (f) and (g) to s. 74 of 
: the Oontraet Act do not suggest that the 
Legislature considered in framing thb said 
provision that the section was likely to be 
rarely applicable to cases of failure to pa: 
money due. s 
. As at present advised, therefore, I see no 
reason to differ from the view taken by 
Prideaux, A.J, O;, and myself in the Bench 
case quoted. That being so, it remains to 
be decided whether, on the principles laid 
down in that case, the lower Oourt was 
correct in giving the relief it did in the 
present instance, 
It has been urged on behalf of the present 
_ appellant that the terms of the mortgage- 
.deeds in question were in the present 
' instance very lenient and that the parties 
must have intended that these terme would 
be literally enforced. The original rate of 
interest, which, asI have shown above, in 
reality amounted to approximately 12 annas 
per cent. per mensem, was in itself undoubt- 
edly not & high rate under the conditions 
prevailing in these Provinces, nor was the 
provision for the interest being increased to 
Re.l per cent. per mensem on any single 
instalment being defaulted, The crux of 
the matter, however, arises when we pass to 
the further provision that, if there were two 


instalments: in default, the whole amount ` 


due was to become exigible and compound 
interest thereon was to run at J per cent. per 
mensem, * : 

. For my own part, I can see no reason 
whatever, in the circumstances of the present 
case, for not applying to it the principles 
laid down in Purshottam v. Sahu (2). 

: The bonds were originally to carry inter- 
est, as I have shown, at approximately 

12 annas per cent. per mengsem." If a 
single instalment were defaulted, interest 
wastorun at Re. 1 per cent, per mensem. 


This, in my opinion, formed the primary © 


contract in the case., Thereafter, as was 
pointed out by Sumdara Ayyar, J., ia Ava- 
thant Muthukrishnier v. Sankaralingam 
Pillai (3), we pass in the present” instance 
from the primary to the secondary contract 
- which wasto the effect that if two instal- 
mfents ‘in succession were defaulted, an 
entirely new condition of affairs was to 


(3) 18 Ind. Cas. 417; 36 M. 229 at p.251; 13 M. 
T. 20; 24- M. L. J. 135. 4 x 
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arise. Thereafter, in effect, a further double 
penalty was to ensue because the whole 
amount was to become exigible and still 
further that amount was to carry yearly 
compound interest. The case, therefore, in 
my opinion, is elearly one which falls within 
the purview, ofs. 74, Contract Act, and, in 
the particular circumstances, I am of opin- 
ion that the.defendants-respondents were 
clearly entitled to some relief. It may not 
have been obligatory.on the plaintiff to have 
sent any formal notice with regard to the 
entirely new condition of affairs which had 
arisen, but it is nevertheless significant 
that no such notice was promptly sent. 
The default admittedly occurred in Novem- 
ber, 1914 and yet the plaintiff has deliber- 
ately chosen to remain quiescent until for 
some ten years later, the suit only having 
been filed on the 5th of December 1924, 
Even, on the decree granted by the lower 
Court, an amount of Rs. 5,500-2-6 has been 
granted and if we take into consideration 
the fact that the real initial principal under 
the three bonds, which remained unpaid on 
the date of default excluding the original 
interest included in the bonds, only amount- 
ed to Rs. 1,400, there can be, no question 
but that the’ plaintiff-appellant bas already 
received very reasonable compensation in 


respect of the breach:of the contract by the 
‘defendants. 


I donot think, therefore, that, 
in the circumstances of the present case, to 
which, in my opinion, s.74 of the Indian Con- 
tract Act is applicable, there is any ground 
for holding that the learned District Judge 


erred in disallowing the claim, for com-. 


pound interest. There can be little ques- 
tion. but that the plaintiff has already 
received underthe decree even mote than 
reasonable compensation for tlfe breach of 
contract involved. The appeal is accord- 
ingly dismissed. The appellant must bear 


the respondents’ costs. Costs in the: lower | 


Court as already ordered. 


. A. NL A. Appeal dismissed. 
e 





MADRAS HIGH COURT. 
Cin Sour No. 440 oF 1926. 

March 22, 1927. ` 
Present:—Mr. Justice Venkatasubba Rao. 
K, SUBRAYA OHETTI—PLAINTIFF 
versus 

e NAGAPPA CHETTI AND orgg28— 
.DBEENDANTS. 
Co-owners—Lien for expenses, principles relating 
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int owner spending on joint property under 
he Si tao iron of being Isolely entitled—Other 
joint owner, acquiescence »f—Money spent, lien for— 
Ratification—Act done on behalf of third person, 
whether can be ratified by principal—Limitation Act 
(IX of 1908), Sch. I, Art.91—Void transaction, whe- 
ther must be set aside— Limitation —Practice—Swit 
for partition and for setting aside alienations — 
Parties. 4 3 : 
A jointowner who comes to Court seeking a relief 
cannot obtain that relief unless. he submits to a lien 
for his share of the money’ expended, whieh sum the 
other owner has a Bent to recover by way of contribu- 
ion. [p. 156, col, 2. . RA 
pond cae ba | of joint ownership, if a man 
who has a title to property sees another expending 
money upon it in the erroneous: belief that he has a 
title to it, when in fact he has no title, 
raise a case of acquiescence, equity will prevent the 


real owner from insisting .on his title so as to 


deprive the person who was acting on the supposition : 


of his own title of the benefit of his expenditure, 
kg enden again of joint ownership, when a 
stranger expends money or labour on the property 
of another, a claim to re-payment as well 
as lien will be supported, provided there are 
circumstances to -lead to the: conclusion that there 
was a request and such a request will be implied or 
' inferred from circumstances, however slight. [ibid.] 


Leslie v. “French (1 and Falcke. v. Scottish Imperial 

Co (2), followed. j 
iab a & thing which purports to be 
. done for him, but he cannot ratify a thing which 
purports to be done for some body else. Ratifica- 


tion only takes effect in law from its being’ equivalent . 


to a previous authority. [p. 157, col. L] z 

When a party obtaining an advantage under a 
document voluntarily chooses to treat it as inopera~ 
tive and of no effect, it is wholly unnecessary for 
him to come to a Court seeking an idle relief. [p..157, 


L 2 : 
us E which is a sham and a pretence does 


t need to be set aside. [ibid.] : 
E A euit for partition which as such is not barred by 
limitation would not be barred by the mere conclu- 
sion: of an unnecessary prayer for setting aside 
alienations made by other junior’ members of a joint 
family,@inasmuch as under the Civil Procedure Code, 
the alienees ehave to be impleaded as parties where 
the alienations are not admitted. [ibid.] 

Mr. V. Radhakrishnayya, for the Plaintiff, 

Mr. P. Venkataramana Rao, for the De- 


fendants. a 


UDGMENT.—This is a suit for parti- 
PA The, plaintiff is the elder brother of 
the lst defendant, who was adjudicated an 
insolvent and whose estate the 2nd de- 
` fendant:the Official Assignee represents. 
The suit is withdrawn agaigst the 4th 
defendant. The other defendants are alien- 
ees of various items of immoveable pro- 
perties, elaiming on the strength of aliena- 
ions made b 
dendant. Tho defendants Nos. 9, 10 and 
11 were on their application removed from 
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the record, the plaintiff not objecting to that 
course. ' 

The plaintif and the 1st defendant are 
the &ons*of one Ratnavelu Chetti who died: 
on the 29th of December, 1913. His father is 
Ramasami Chetti who diedin 1895. A deed 
of release (also termed partition deed) was 
executed on the 30th of August, 1911, by the- 
plaintiff. . The joint family properties were. 


: valued at Rs. 12,900 and for the plaintiff's. 


one-third share amounting to Rs. 4,300, he 
was given houses Nos. 15 and 16, Ramanan 
Street, Madras. On the same ‘date, the 
plaintiff was made to execute a deed of gift. 
conveying these properties to hia wife who 
was a minor. ‘The plaintiff alleges that this. 
partition deed was a sham and make believe 
and was not intended to take effeot. At 
the time this release deed was executed the 
plaintiff had just attained majority. As IL 
have said, Ratnavelu died on 28th December, 
1913, that is about two years after the execu- 
tion of this deed. Nagappa his other son 
was then à minor. He attained majority on 
25th July, 1918. An agreement was then 


. executed ofi the 9th December, 1918, bə- 
- tween the two brothers who agreed notwith- 


standing the release deed to treat the 
whole property as jointfamily property. In 
pursuance of this agreement, a trust deed 
was executed on the 22nd of December. 1918, 
in favour of their maternal uncle one Singa- 
ram Chetti (now dead) who was requested 
to take possession of the properties and 
sell such of them as were necessary, pay off 


the debts and divide the residue in accord- 


ance with the agreement I have referred to, 
in equal shares between the wo brothers 
‘the plaintiff and the Ist defendant. If 
these two documents of the 9th and 27th 


“December, 1918, are valid and genuine, the 


plaintiff's case is unanswerable; but itis 
urged for the lst defendant that he did 
not execute them of his own free will and 
they should, therefore, be disregarded. 

From what I have said, it will appear that 
while the plaintiff attacks the deed of 30th 
August, 1711, as a sham and a pretence, the 
ist defendant impeaches the agreement 
and the trust deed of 1918 as inoperative 
and of no force. To start with, we find that 
the release deed of 1911 was by mutual 
consent treated by the later documents of 
1918 asa transaction not binding on the 
plaintiff. ` ` "d . 

‘Having made these preliminary observa- 
tions, I shall proceed to state and discuss 
the faets. E uq - 


jz 
` Ramaswami Chetti, the plaintiff's grand- 


father, was carrying on a trade in rice and" 


‘died possessed of properties of some value. 
The trade was continued by Ratnavelu his 
son who apparently prospered. The plaint- 
iff on thé eve of his attaining majority show- 
ed himself a dissolute young boy.” He 
began to execute bonds for large sums for 
petty amounts received. Thefather thought 
that his son would meet with the fate, which 
80 often overtakes boys of rich families in 
this City, and accordingly he became dis- 
turbed and tried to find means to avert the’ 
disaster. A suit had already been filed 
against the boy in the Court of, Small 
Causes and a plea was taken on his: behalf 
that he was a minor at the time he. passed 
the bond. The Judge upheld that plea 
and dismissed the suit. This was nota 
solitary instance, for Mariappa Naicker the 
old clerk of the family has deposed that the 
plaintiff had executed bonds in favour of 
about five other persons at that time. The 
father was, no doubt, able to cireumvent one 
money-lender but it was impossible to take 
a hopeful view in respect of other claims 
which might be forthcoming. -The plaintiff 
had become a major and the plea of minority 


‘could not safely be relied on. In these circum- . 


stances, the father desired that the property 
should be put out of the reach of the plaint- 
iff’s creditors and the release deed of 1911 


- was accordingly brought into existence; 


But the plaintiff could not be trusted even 
with a fraction of the family property and 


it was, therefore, resolved to settle even the . 


little that was allotted to him, upon. his 


young wife. ° In fact, it was necessary to. 


save the plaintiff from himself and this step 


' was in the circumstances considered desir- 


able and prudent. These facts are spoken 
to by the plaintiff ' (pages 2:and ly) and by 


"Mariappa Naicker (page. 99.) 


[Here as elsewhere in this judgment I shall 
economise space by merely giving refer&nce 
to the pages of the transcript of the oral 


' - évidence.] ! 


There is some little variation between the 
plaintiff and Mariappa Naicker, but,in my 
opinion, it is immaterial. The evidence 
stands uncontradicted and there can be no 


doubt thatthe release deed was executed. 


in the circumstances I have mentioned. A 
few months after the release deed the father 
Rathavelu wanted to raise a loan from the. 


‘8rd defendant the Mylapore Fund. On 
“the 10th of May, 1912, he executed a mort- 
gage. in its favour both for himself and: 
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as guardian of his minor son.the lst de- 
fendant and raised a sum of .Rs. 12,000. 
The fund, of course, would not lend the 
money unless satisfied that the plaintiff had 
no interest in the properties. He was, there- 
fore, made to pass a letter to the fund dated 
the 11th May, 1912, in which he referred to 
the partition with his father and stated he 
had no claim to the latter’s property. _ 

. The question that has to. be decided is, 


was it intended to send the plaiatiff out 


Stripped of all property or was the object to: 
ward off trouble and to save the estate from 


.theinroads of creditors.? Turning to the 


partition deed itself, we find that its recitals 
are fictitious. It is recited that the ancestral 
properties were those mentioned in the deed 
of the value of Rs. 12,900 and that the other 
propertiesin the possession of the futher were 
his self-acquisitions. Thereis unimpeachable 
evidence to show that this isa false state- 
ment. After the death of the grandfather 
Ramasami, Ratnavelu filed O. 8. No. 218 of 


] Re : 
1899 (on the file ofthis Court) against the: 


heirs of-a constituent of the rice mandi. 
The plaint was filed by . Mr. P. Doraiswani 
Iyengar)the family Vakil of Ratnavelu) and 
in it are set forth the dealings with the con- 
stituent. The account that was given was 
a single one for the periods both prior to 
and subsequent to the death of Ramaswami 
and the sum that was »laimed was found 
due as a result of that continuous deal- 
ing. Ratnavelu obtained a decree and 
the judgment-debtors for the purpose of 
satisfying that decree conveyed ‘in his 
favour by two sale-deeds dated .7th Febru- 
ary, 1900, and 8th October, 1901, several 
properties some of which are those included 
in the present claim. This riceetrade 
which was admittedly an ancestral trade 
was not mentioned in the partition deed. 
Among the properties to which the suit 
relates there are two markets, one known 
as Kundur market, the other Angalamman 
Koil market, The sites on which these 


. markets stand were congeyed by theisale- 


deeds to which I have referred, of 1900 and 
1901 The buildings wefe subsequently 
built .on those sites by Ratnavelu Chetty, 
The consideration for the two sales was, as 
I have showm partly the debt due by the 
vendors to Ramasami and partly to Ratna- 
velu. There can be no question, therefore, 
that these markets were joint family pro- 
perties at the time of the release deed of 


1911. We, however, find that they are not 


ineluded in that release deed. It is not . 
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necessary to pursue this matter further; for 
even the release deed assumes the existence 
of sufficient nucleus of ancestral property. 
Ratnavelu acquired his properties from his 
‘earnings in the rice trade which was in 


effect a continuation of that carried on by. 


his father. On this point again, the evi- 
dence is uncontradicted and my conclusion 
is that the joint family was possessed of 
several other properties. Thoše left at the 
death of Ratnavelu and now claimed in 
the plaint are clearly properties of this 
description. I am, however, at present re- 


ferring to this aspect. of the case to point . 


out that the recitals in the so-called release 


deed are fictitious—a circumstance which . 


lends support to the view that it was not 
intended to be operative .as between the 
parties to it. I have now dealt with the 
general features of this partition. Let me 
proceed to examine more closely the acts 


and conduct of parties; first, during the. 


lifetime of Ratnayelu, secondly, after his 


death. while Nagappa was a minor and,. 


thirdly, after he attained majority. 
[His Lordship after examining the evi- 
dence ‘proceeded :—] 3 
The defendants Nos. 5, 6-and 7 concede 
that if the plaintiff is.held to have any in- 
terest, they can get no relief in respect of 
his share in the estate. I have come to the 
clear conclusion that the plaintiff is entitled 
as a member of: the joint family to a half 
share in the suit properties. As the 
claim of defendants Nos. 5, 6 and 7 is against 
what may ba found to be the Ist defendant's 
interest only, it follows that in this suit for 
partition they can get no relief as they do, 
not profess that their debts are binding on 
the famila On my finding, this position 
is conceded and I further understand that 
. there is another suit in which they or some 
of them are pursuing their remedy against 
the Ist defendant. This disposes of defend- 
ants Nos.5,6 and 7 and the absent defend- 
ant No. 8. As I have stated in the opening 
paragraph of my judgnjent the suit is with- 
drawn against the 4th defendant and is dis- 
missed as against hita without costs, as no 
costs are claimed. The only defendant 
whose case, it now remains to deal with, 
is the 3rd. defendant (the Mylaporg. Fund). 
. So far as its case is concerned, it requires 
aséparate treatment in view of the case 
put forward and contentions urged for it. 
As in the course of the argument the expres- 
sion ‘equitable considerations’ was freely 
used and as there is nothing more mislead- 
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ing than this term when its precise con- 
notation with reference to proved faets is 
not kept in view, I shall try to analyse. and 
set forth the*facts bearing upon this portion 
ofthe. case. As I have already said, the . 
plaintiff executed a rele&se in favour of hia 
father on, the 30th of August, 1911, and the 
latter on the 10th of May, 1912, borrowed 
money from the Mylapore ‘Fund executing 
a mortgage in.its -favour. At the time of 
this mortgage, the plaintiff, as I have also 
said, passed a letter to the Fund dated the 


_lith May. 1912, disclaiming any interest in 


the property.. After the death of Ratnavelu, 
Subbaroya took possession of the family 
properties and managed them as if there 


had been no release at all. I have referred to . 
these various acts of management and it is 


-not necessary to refer to them again. In 1916 . 


the plaintiff wrote to the Mylapore Fund, 
requesting it to transfer in his favour the 
shares standing in the name of his father. 
The Fund in reply called upon the plaintiff 
to produce the partition deed of 1911. At 
that juncture Subbaroya wrote to the Fund 
a. letter the contents of which are very im- 
portant. He wrote to say that the partition 
with his father was effected for ulterior pur- 
poses and that it was not binding upon him 
and requested the Fund to recognise him 
and his brother as persons legitimately en- 
titled to the shares in question. The Fund 
on the 7th of September 1916 replied stat- 
ing that Subbaroya's request could not be 
complied with as he had become divided 
from his father. The matter was allowed. 
todrop at this stage and nothing further 
was dene. ^ 4 

Inthe meantime ib was found that there 
were various debts due from the estate which 
had to be paid off. Monies were due on 
promissory notes executed by Ratnavelu to 
one Seshadari Iyengar to whom I have al- 
ready referred, whose debts were kept alive 
by payrgents of interest by Subbaroya in 
the course of his management. Now, this 


, Beshadari Iyengar filed a suit. in the High 


Court against the plaintiff as well as 
Nagappa. An amouut was also due to one 
Venkatesam ‘Chetti (already referred to) 
in whose favour the father "had executed a 
A Towards this debt also 
Subbaroya had made a payment and’ there 
was still a balance due. There was a third 
creditor, Ammakanu Ammal, from whom, 
also the father had borrowed an amount. 
These were the various sums then due, not 


-to speak of some amount which was owing . 


s 


‘to act for the minor. 


Lo XA I" 


to the Mylapore Fund itself. It became 


/ imperative to pay off these debts. The ques- 
- tion was, how was the money to be found ? 


The title put’ forward by Subbaroya, the 
Fund refused to recognise and it was ob- 


*. vious that Subbaroya could raise no money 


from that.source. But money was wanted. 
The mother of the plaintiff and ‘Nagappa 
had. died and their nearest relation was 
their maternal uncle Singara. This man 
now came forward, professing to be the 
natural guardian of the minor Nagappa. We 
‘must look at the position of affairs as they 
appeared to be atthat time. The title set 
up by the plaintiff was adverse to that of 
Nagappa and in the latter's interests an 
independent and  disinterested- guardian 
wasnecessary. There can be no question 


` that Singara answered this description. 


He wrote to the Fund on3rd June, 1917, set- 
ting up the exclusive right of Nagappa and 
asking for the transfer of shares in his name 


. The Fund informed Singara on 25th June, 


1917, that*the transfer wasaccordingly effect- 
ed. Now, Singara negotiated with the Fund 


. for a loan and as under the rules ofthe Fund 


the borrower must take a certain number of 
shares, 170 shares were taken and an appli- 


cation was made for a loan of Rs. 17,000. . 


The shares were taken in the name of the 
minor, the application was made in his 
name and eventually a mortgage-deed was 


executed on the yth of October, 1917, by Sin- 


gara acting as the guardian of Nagappa. 
To the extent to which it is proved that the 
money borrowed was applied for the minor's 
purposes, the transaction would be clearly 


binding on him. It signifies little whether | 


Singara was his de facto or de jure guardian. 
Subbaroya, as I have said. wasi incompetent 
What was presum- 
ably the minor' exclusive property was, 


.. threatenedand it was highly necessary that 


some steps should be taken to preserve 
that property. Those interested in the 
minor would be failing in their duty if they 
allowed Subbaroya to act upon the ‘footing 
that the minor was entitled only to a moiety. 
In these circumstances I regard that Nagap- 
pais bound by the act of Singara and the 
only question isehow much of the Rs. 17,000 
raised from the Fund was really utilised for- 
purposes connected with this estate? So 
far I find no difficulty, but the really im- 
portant question is, is the plaintiff bound by 
‘this transaction? It is idle to suggest as 
against him that he was not really manag- 


..ing the property but he found himself ina 
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.position of great difficulty. He did not 


wish to abandon his right based on a 
status of non-division. But how was the 
money to be raised?  Singara came for- 
ward and was prepared to get an advance 
by putting forward Nagappa's exclusive 
title. Subbaroya was equally anxious to 
get the money and if it could.be got without 


‘sacrifice of his own interests he was prepar- 


ed to take it and benefit by it. He was 
careful not to make, any statement which 
would jeopardiza his own right and I may 
state in thisconnection that the argument 
that the facts ‘raise an estoppel as against ` 
him is absolutely duntenable. Every ele- 
ment requisite for estoppel was wanting. 
Far from misleading the Fund, he stated 
to it in unequivocal terms that he claimed a 
right in the property. To return to the 
main point, I- entertain not the slightest 
doubt that Subbaroya was aware of these 
negotiations, that he took an active part in 
them,-that he utilised the money when it was 
actually raiged and in every possible way re- 
eognised and.adopted the transaction after 
it was eatered into. We must for this pur- 
pose look at ths aet of Singara as if it was 
the act of Nagappa himself. -One part 
owner then having in truth à joint interesé 
but believing himself to be solely entitled, 
makes disbursements for the preservation 
of the estate. The other part owner ac- 
quiesces in the laying out of the money and 
in the creation of the charge knowing full 
well that these acts were necessary for the 
preservation of the estate. On a careful. 
consideration of the evidence, I am pre- 
pared to record this fnding on the facts 
proved, nay more; lam even prepared to 
infer from the circumstances a request (ex- 
pressed request is quite as good as an imp- 
lied request) by Sabbaroya that the loan 
should be raised and the charge created. 
The Fund paid to’ the various creditors of 
theestate the amounts due to them. The 
debt due to Sashadri Iyengar was inter alia 
paid offand his suit was withdrawn. It is 
unnecessary to refer @o the exhibits bearing 
on this question as theae facts are not dis- 
puted. ‘There is, however, a very important 
fact which must be noticed (I say important, 
because this is brought home to the plaint- 
iff by a writing signéd by him). When the 
Fund paid off the debt due to Venkatesam 
Ohetti soon after the mortgage in question, : 
he made an endorsement on the back of his 
he received 
the sum from the Fund and that the pro- 
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missory note was thus cancelled. -This en- 
dorsement, the plaintiff himself attested and 
this faet, of course, must be emphasised in 
this connection. What is even more, from 


the date of the mortgage onwards Subba- . 
roya recognized and adopted the transac- 


. tion.. He made several payments to the 
Fund ‘not only towards the mortgage but 
towards share monies. In 1919 he paid three 
sums each of Rs. 5029. These are by no 
means the only payments‘ made by him, for 
from almost the date of the mortgage, seve- 
ral sums were paid for interest to the Fund 
and it is not pretended that anybody else 
was interested in making these paymenta. 
Nagappa was notin a position to make, for 
he was aminor and further never attended 
to business. Singara did not make them, 
for he really never managed the property 


and never gotinto his bands monies of the ; 


estate, The payments to which I have re- 
ferred are proved by the books of the 


-plaintiff himself who has not been able to- 


produce allthe bgoks relating to the, busi- 
ness or the estate and if they had been 
produced, for every payment appearing in 
(the books of the Fund, there would . be 
found (I have not the slightest doubt) a 


A ae entry in the books of Subba- : 


ro 

Mr. Radhakrishnayya has sead that-at 
the best Nagappa may have a personal right 
of contribution as against the plaintiff, but 
the charge on the property cannot be sup- 


- ported so far as he is concerned. To deal - 


with this argument properly, it has become 
necessa: y to review the facts atsome length. 
Now that I have discussed the evidence and 
.Btated my findings, I shall proceed to con- 
sider wlfat the correct legal position is. 
There are two cases which [ regard as ex- 
tremely valuable and instructive. The 
first of them is Leslie v. French (1) In that 
case Fry, L. J. dealing with the cases where 
a lien arises in favour of a person making 
a payment, 
right to contribution is a personal right and 
the remedy is 2 personal remedy and men- 


tions àn exception tothis general rule, that: 


is, where a relief is sought by a party,- he 
cannot obtain that relief unless he accepts 
a lien in respect of his share of the disburse- 
ments made. Fry, L. J., had to recognise 


the exception on account of the cases, 


wherea Court of Equity refused to.grant 
partition toone co-tenant except upon the 


(1) (1883) 23 C. D. 553; 52 Ln J. Ch. 762; 48 L. T. 564; 
31 W, R. 561 
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condition of his submitting to a lien dos 
the expenditure made by the other co-tenant 
in respect of the property. Swan v. Swan (2) 
cited in the judgment is an instance of 


.this kind. According, to this principle, the 


plaintiff, who in the present case seeks 
partition, is bound to submit to the lien, 
- Apart from this, can a part-owner gener- 


‘ally claim lien for payments made as 
.against the other part-owner? Fry, L. J., 


thinks that except by contract he cannot 
acquire such aright. It is unnecessary in 


the present-case to consider whether this 


rule is absolute or subject to any qualifica- : 
tion. I shallcontent myself with saying 
that Story states the law somewhat different- | 
ly in the following passage: “ Another 
species of lien is that which results to one 
joint owner of a real estate, or other joint 
property, from repairs and improvements . 


.made upon such property for the joint 


benefit, and for disbursements touching the 
same, This lien, as we shall presently see, 
sometimes arises from a contract, express 
or implied, between the parties, and some- 


‘times itis created by Courts of Equity, 


upon mere principles of general justice, es- 
pecially where:any relief is sought by the 
party who ought to pay his proportion of 
the money expended in such repairs and. 
improvements." (Story on Equity, (1920) 
3rd English Edition, page 521). 

.This passage does notconfine the lien 
as between joint owners to cases of a con- 
tract merely: on the other hand, it express- 


ly recognises a lien created upon princi- 


ples of natural justice. In the present ` 


.case. I do not-propose to base my $udgment 


upon general equity adverted to by Story, 


‘as the plaintiff's liability becomes estab- 


lished even upon the narrower ground re-- 
cognised by Fry, L. J. and referred to in the 
last clause .of the passage which I have ex- 
tracted from Story. . - 

I have now dealt with'one case where 
Courts of Equity support a claim. to lien. 


‘There are other circumstances which may 


give rise to a lien. Fry, L. J.,in the case 
I have cited points out that a person may 
become enfitled to a. lien on the ground 


of ‘the acquiescence of .the other persons 


interestéd.in the property. This principle 
is amplified and stated with great lucidity 
in Falcke v. Scottish. Imperial Insurance 
Co. (3) this being the second of the twe 
(3) (1819) 8 Price 518; 146 E. R. 1281; 22 R. R. 770. 


NO (1887) 34 Oh. D. 234; 56 Lad. Ch. 707; 56 L: T. 
0; 35 W. R. 1 F ` " 
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cases to which I have referred as throwing 
valuable light upon the subject. It is a 
decision of the Court of Appeal and one 
of the judgments in that casé again is 
that of Fry, L. J. Before a lien.can be sup- 
ported, onthe ground of acquiescence, two 
ingredients must co-exist. First, itemust be 
shown that the man making the payment 
was under a mistake with' regard to the 


title which he had in the property and be., 


lieved himself to have a larger title than he 
had; and secondly, it must be shown that the 
real owner knowing his own title and also 
knowing the other's mistaken belief in his 
supposedtitle had lain by whilethe latter was 
laying out the money. This principle clearly 
applies to the facts of the case as I have 
found. ït may be noted that this is not a 
rule which is confined in its operation ,to 
joint owners but may be invoked in favour 
of any stranger, who expends labour or 
money with a view of saving or benefiting 
the propesty or the goods of another. 
There isafurther and a third ground 
on which a claim to lien may be success- 


fully based. That is referfed to in the: 


judgments of Cotton, L. J. and Bowen, L. J. 
in Falcke v. Scottish Imperial Insurance 
Co. (3) which I have already cited. If a 
stranger does work upon, ot makes a pay- 
“ment in respect of, a property belonging 
to another without request, he gets no lien 
on the property for the. work done or 
“money expended. But a claim may be 
based upon a contract to re-pay or to give 
a lien, Under the Common Law, without 
such a contract being found, no claim can 
be successfully advanced. Cotton, L. J, 
says in his judgment : ; . 

'* If here there had been circumstances 
to lead to the conclusion that there was a 
request by Falcke that this premium should 
be paid by Emanuel, then there would be 
a claim against Falcke or his representa- 
tive for the money, andil do not Say that 
there might not be a lien on the policy. 


This right to lien, apart from the person- 
al right, is referred to both in the judg- 
. ments of Cotton, L.J. and Bowen, J. J. 
Then what I consider . to be of the utmost 
importance as having a bearing on the pre- 
senp case, is enunciated in the shme judg- 
ments. . The principle may be put inthe 
words of Cotton, Ts. J.: 
“I think that in a case of this sort, when 
money is paid in order to keep;alive pro- 
perty which belongs to another, a request 
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to makethat payment might be implied 
from slight circumstances.” l 

This is after all nota rule of law but a 
valuable rule of guidance in approaching 
and valuing the evidence in a case. This 
is based upon natural justice and the rea- 
son of the thing and the present case is 
eminently one where this rule may be use- 
fully applied. I shail now sum up the 
three grounds in law, which I find are 
material in the circumstances, on which a 
claim to lien may be supported: E 

(1) A joint sowner who comes to Court 
seeking a relief cannot obtain that relief 
unless he submits to a lien for his share of 
the money expended, which sum, the other 
owner has a night to recover, by way of con- 
tribution. 

(2) Independent of joint ownership, a 
stranger expending labour or money upon 
the property of another,is entitled to re- 
payment as well as a lien, provided circum- 
stances exist from which, what is known 
as acquiescence in law, can beinferred. In 
this connection I may quote another passage 
from the judgment of Cotton, L. J. : 

“Tt is very true that if a man who 
hasatitle to pxoperty sees another expend- 
ing money upon it inthe erroneous belief 
that he has a tile to it when in: 
fact he has no title, there is an important 
doctrine of equity which ‘will prevent the 
real owner from insisting on his title so 
as to deprive the person who was acting 
on the supposition of hisown title of the 
benefit of his expenditure.’ Falcke v. 
Scottish Imperial Insurance Co: (3). 


(3) Independent again of joint ownership, 
when a stranger expends money gr labour 
upon the property of another, a claim to 
re-payment as well as lien will be support- 
ed, provided there are circumstances to 
lead to the conclusion that there was a 
request ; and in this connection it must be 
remembered that such a request, as a 
question of evidence, will be implied or 
inferred from ciftumstances, however 


slight. .. 


On the facts of this case, I am satisfied 
that the charge can be supported on all 
the threa grounds I have mentioned. If 
Nagsppa can enforce the charge against 
the plaintiff, the Fund by subrogation to 
that right can equally enforte it. This 
right of subrogation is generally recognis- 
i The real diffieulty is in deciding whe- 
ther the party who made the disbursements 
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ean create a lien, or is entitled to it. If 


the question is answered in his favour, the- 


right of the man who advanced the moneys 
to stand in the shoes of the former clearly 
and necessarily follows. 

I may mention that, in the course of 
the trial, I gave ruling disallowing questions 
directed to show that Subbaroya ratified 
the transaction. For, on the facts of this 
case, it is impossible even to conceive of 
a case of ratification As Bowen, L. J., ob- 
seryes in F'alcke v. Scottish Imperial Insur- 
ance Co. (3) already referred to: 

“ There is no such thing in law as adopt- 
ing orratifying anything except where 
there is the sanctioning of an act professed- 
]y doné on your behalfin such a sense as 
to make you liable for it. A man can ratify 
that which purports to be done for him, 
but he cannot ratify a thing which pur- 
ports to be done for somebody else. Rati- 
fication only takes effect in law from its 
being equivalent to a previous authority." 

In the view I have taken it is unneces- 
sary to refer in afy detail to the various 
cases cited to me in the very learned and 
elaborate arguments on this point of Mr. 
Radhakrishnayya tor the plaintiff and of 
Mr. Venkataramana Kaofor the Fund. I 
may, however, briefly notice three of the 
several cases which were cited for the 
plaintiff. In Nathu v. Balwantrao (4) and 
Ammani Ammal v. Ramaswami Naidu (5) 
there was no question of joint ownership, 
or of acquiescence, or of implied request. 
These authorities cannot be of much 
assistance in deciding on the facts of the 
presentcase. Next, Balwant Singh v, Clancy 
.(6) has been strongly relied on for the 
plaintiff.e I have very carefully read the 
judgment ofethe Privy Council and 1 can- 
not say that the question that is now 
. raised was considered by their Lordships. 


Another question has been.raised by the 
defence, namely, thatthe suit is barred by 
limitation. The argument was put in this 
way ; Subbaroya ougat to have brought 
a suit to set aside the document of 1911, 
within the period allowed by the law. 
He did not doso and, therefore, this suit 
is barred. There are two obvious answers, 

* 


(4) 21 B. 390; 5 Bom. L. R. 301. 

(5) 51 Ind. Cas. 57; 37 M. L. J. 113; 10 L. W. 75; 
(1919) M. W. N. 866. 

(6) 14 Ind. Cas, 629: 34 A. 296; (1912) M. W. N. 
469: 11 M. L. T. 344; 9 A. L.J. 509: 15 O. L. J. 4g5; 
16 C. W. N. 577; 23 M. L. J. 18; 14 Bom, L. R. 422; 
39 I, A. 108 (P. O.). A 
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In the first place, there was no need to 
get the document set aside by a Court, as, 
by mutual consent and act of parties that 
document Was treated as cancelled. In 
supersession of that document, an agree- 
ment to divide the property and a trust 
deed wene executed in1917. When a party 
obtaining an advantage undera document 
voluntarily chooses to'treat it as inopera- 
tive and of no effect, it is wholly unneces- 


-sary to come toa Court seeking an idle 


relief. Secondly, the cases cited by Mr. 
Radhakrishnayya, Petherpermal Chetty v. 
Muniandy Servai (7) directly applies. The 
transaction’ was from the very start a sham 
and a pretence and there is no need to 
get such a transaction formally set aside. 
I may point out that thereis no evidence 
that any creditor was defeated as a result 
of this release deed. Evena contention to 
this effect has not been advanced. This 
objection is, therefore, overruled. 

Then it is said that the plaintiff has in- 
cluded in his plaint a prayer fora declara- 
tion that the various alienations made by 
Nagappa are not binding upon the plaintiff's 
interest. Itis contended that the suit is 
barred by limitation as the relief claimed is 
such a declaration. This objection is again 
untenable. If the plaintiff seeks to get rid 
of his own acts, no doubt, he must first get 
the transactions set aside. But the plaintiff 
was no party to these alienations, and it 
is indifferent to him whether the deeds are 
cancelled ornot. The prayer regarding de- 
claration is, in the circumstances, absolute- 
ly meaningless and may be disregarded. 
It must be noted that the alienatiens com- 
plained against, were not only made by a 
junior member of the family but were made 
by him in denial of the plaintiff's right, 
The suit is really and substantially one for 
partition of joint family property and the 


rules of this Court make it incumbent upon 


the plaintiff in suchan action to implead 
the alienees where the alienations are not 
admitted by him to be binding upon the 
family (see r. 421 of the Original Side 
Rules). It cannot be disputed thatthe suit 
regarded as a suit for partition, which in 
truth it is, is not barred by limitation. This 
ground algo fails. I must, therefore, hold 
that the suitis not barred. : . 
Lastly, remains the question out of the 


(7) 35 O. 551; 12 0. W, N. 562; 5 A. L. J. 990; 7 C. 
L. J.528; 14 Bur. L. R. 108; 10 Bom. L, R. 590. 
i L J.277; 4M. L. T. 12; 41, B. R. 266; 35 L A. 98 

(QJ. 
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Rs. 17,000 raised from the Fund, how much 


was utilised for family purposes? „The fol- . 


lowing valid payments. have been proved:— 


i . Rs. a p. 
1. 2653 .5 2 balance due to the 

: ` Fuhdon the old debt 

P . of 1912. . 
2. 6400. 0 0 paid to Seshadri 
i54 ` Iyengar- A 
3. . 8,764 8 3 paid to Venkatesam 
: ; Chetti. . 


Ammal, 
15,817 13-5 - 

The balance of Rs. 1,152-7.0 was paid .by 
the Fund in ‘cash to Singara. It bas not 
been shown that this sum was. utilised for 
the benefit either of the plaintiffor the Ist de- 
fendant; Indeed, no attempt has been made 
toshow as to what was done with this ba- 
lance. I must, therefore, hold the Fund to 
be entitled, to Rs. 15,847-13.5 and interest 
thereon less payments made. f 

What then is the decree to be passed in the 
case? On my findings, the plaintiff will be 
entitled to a preliminary decree for parti- 
tion and I pass that decree accordingly. I 
make a declaration that. the only debt 
binding upon the family is that due to the 
Mylapore Fund the 3rd defendant. Before 
the properties are partitioned I direct that 
. this debt shall be paid off. . There is no dis- 

pute that the plaintiff and the Ist defend- 
ant are each entitled toa half. 


As regards costs, my decision is that the . 


plaintiff shall recover the full costs of 
‘the suit fless the hearing-fee paid for the last 
five days of hearing) from the lst, 2nd, 
5th, 6th and 7th defendants in the following 


proportion; from the 7th defendant 1/8th, | 


from the lst and 2nd defendants 1/3rd of 
-the balance, from the 5th defendant similarly 
]-3rd and from the 6th defendant also 1-3rd. 
I allow the plaintiff two Vakils’ fees. I do 
not propose to award costs to the Fund al- 
though it has substantially succeeded in 
the suit. My reason: is, that much of my 
time has been wasted by necessary conten- 
tionson its behalf being raised only at a 
late stage of thetrial. Asa matter of in- 
dulgence, I allowed Mr. Venkataramana Rao 
to dppear at thatstage and argue the points. 
: The case is referred to the Official Refer- 
fee for effecting a division of the pro- 
perties in accordance with this judgment. 
V. N. Y. . Deeree accordingly. 
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NAGPUR JUDICIAL COMMIS- 
f ` SIONER’S COURT. 
First O1vin APPEAL No. 22 or 1926. 
February 16, 1927. 
| Present:—Mr. Findlay, J. C. 
Shrimant Kunwar LAXMANRAO— 
PLAINTIFF —APPELLANT 
| verSUS | 

BUDHULAL-DzrzNDANT—RESPONDENT. 


Contract Act (IX of 1872), s. ?78— Contract for 
supply of articles-- Payment of advance to be adjusted 


`. towards purchase-money—Breach of contract—Ad- 


4, 3,030 0 0 paidto Ammakannu, 


‘vance, whether to be forfeited—Earnest money, inci- 
dents of, whether applicable. 
The incidents of earnest money as ‘between vendor 


` and purchaser have no application to a mere contract 
for supply of articles where money is advanced on the 


understanding between the parties that the  ad- 
vance is either to be adjusted immediately or in the 
final settlement of the contract between the parties. 
[p. 160, col. 2.] ] 

Mangulal v. Nanhi (1), Natesa Aiyar v. Appavu 
Padayachi (2) and Chiranjit Singh v. Har Swarup (3), - 
distinguished. 

Appeal against a, decree of the Sub- 


‘ordinate Judge, First Class, Nagpur, dated 


the 30th November, 1925, in Civil Appeal 
No. 9 of 1924. y 

Mr. K. P. Vaidya, for the Appellant 

Mr. S. B. Gokhale, for the Respondent. 

JUDGMENT.—The plaintiff-appellant, 
Shrimant Kunwar Laxmanrao of Nagput, 


filed the present suit against the defendant- 


respondent, Budhulal, for damages assessed 
at Rs, 9,182-1-3in respect ofan alleged breach 
of contract. His case was that the defendant 
on 20th February 1920 entered into a written . 
agreement with him (cf. P-1)to supply. 20 
jacs of table-bricks of the size 8$" x 4$" x 23" 
at “Rs. 16 per ‘thousand and 10,000 
Allahabad tiles at. Rs. 45 a thousand, the 
tiles to be delivered in Nagpurfree of all 
costs. The contract was to beeompleted 
within three yearsfrom theedate of the 
agreement. The plaintiff's case further 
was that the defendant had, in pursuance 
of the agreement, only delivered 342,120 
bricks to the Public Works Department at . 
Nagpurand that, although he had been 
pressed on several occasions to complete 
the contract,he had failed todoso. The 
plaintiff had advanced* from time to time a 
total amount of Rs. 7,975 to the defendant 
under the contract. On the balance of 
account, efterallowing for Town Duty and 
rejected bricks and damage. claimed in 
respect of the difference between the 
market rate prevailing for bricks and the 
contract price and in respect of the “un- 
delivered material, the above sum of 
Rs. 9,182-1-3 was claimed, 
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The defendant's position was that he 
duly admitted the^ kararnama (P-1) and - 


that he had supplied 397,000 bricks and 


not, 3,412,120 bricks as alleged by the 
plaintiff, the bricke having been delivered 
on various dates in the early part of 1921. 
He duly admitted further having received 
advances or payments amounting only to 
Rs. 7,975. The defendant's case was, how- 
ever, that the plaintiff under the con- 
tract was only entitled to bricks of the 
size specified above, which, according to 


the plaintiff, were required. for the con-. 


` struction of a new place in Nagpur. Later 
on, however, the plaintiff asked the de- 
fendant, to supply a larger size of brick as. 
he had entered intoa contract with the- 
Publie Works Department tosupply them 
with this larger size, the dimensions in 
this case being 9'"x4ix3". Defendant ` 
declined to supply these bricke, as they 
were not according to'the specification in 
the. agreement. Thereafter, the plaintiff's 
agent agreed to pay Rs, 3 a thousand 
towards the extra cost of the larger kind 
of brick, but although 397,000 bricks of 
the larger size were 'supplied, the extra rate 
was not paid. Defendant continued to offer 
supply of the small sized bricks, but these 
were refused by the plaintiff. In' those 
circumstances, ‘the defendant pleaded that 
the plaintiff was, in reality, liable for the 
breach of contract. He also offered counter- 
allegations asto the marketrate for bricks 
of -the larger size, which prevailed on 20th 
February, 1920, and disputed various other 
matters of detail which formed part of the 
plaintiffs case. . 

On the issues, which arose onthese and 
connected pleadings of the parties, the Sub- 
| ordinate Judge, First Class, came to the 
following conclusions :— ` 
- (i) That the defendant had supplied only 
342,120 bricks and that these bricks were 
of the larger size mentioned above. 

(Gi) That bricks of the larger size had 
been supplied at the ixstance of the plaint- 
iff who had.undertaken to supply the Public 
Works Department with this size of brick. + 

(iii) That the amount of Rs. 3,125 paid 
by the plaintiff on llth March 1920 was 
paid as an advance, while the subsequent 
payments of Rs. 2,050, Rs. 845, Rs. 606 
and He. 349, were made as part payments 
of bricks actually supplied. : 

(iv) That plaintiff's kamdar and mukhtyag, 
Moinuddin, had: agreed ‘that the plaintiff 
would pay Rs.-3 extra per thousand on 
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the contract price for larger bricks and 


that’ he had authority to come to this agree- i 


ment. 

(v) That the defendant himself bad sup- 
plied the Public : Warks Department for 
and on behalf ofthe plaintiff with bricks 
of the lérger’size and that the market rate 
for these ab the time was Rs. 21 per thousand. 

(vi) That the defendant. had also in stock 
brieks ofthe smaller size specified in the 
contract but plaintiff had refused to take 
' delivery of them. 

(vit) That the defendant subsequently 
Secured & contract tosupply bricks himself 
to the Public Works Department but: 


‘that this transaction was not responsible 


for any breach on defendant's partof con~. 
tract with the plaintiff. 3 

(viii) That the plaintiff was bound from 
timeto timeto make full payment for 
all bricks supplied . and had not done so. 
That it had been a term of the original 
contract that plaintiff would advance to’ 
the defendant Rs. 3,500 which was- to 
remain in deposit with the defendant 
‘until the completion of the contract, and 

(ix) That on 20th February, 1923, the market 
‘rate of bricks of the larger size was Rs. 20 
only and of the smaller size Rs, 17, and that, 
at the best, the plaintiff could only claim 
damages.on the basis of the value of the 
smaller sized bricks. ] 

"Finally, the Bubsrdinate Judge held that 
the plaintiff had made,a default in the 
‘contract and that, im the circumstances, - 
he was not entitled to -any damages or to 
the refund of any of the moneys paid by 
him to .the ‘defendant. The plaintifs 
‘suit was accordingly dismissed and he . 
has now filed the present appeal. 


Inow come to tke question of ‘whether 
the plaintiff is entitled to. demand refund 
of the surplus of Rs. 1,475 which admitted- 
ly now femains with the defendant. The 
Subordinate Judge’s method of disposal 
of this item was not, in. my opinion, a 
satisfactory or; legalone. He takes: into 
account an allegation of the defendant to 
the effect. that he intended. filing a separate 
suit. for damages in view.of the breach of 
the contract by the plaintiff and the lower 
‘Court has held that under these ciroum- 
stances thesurplus in question should be for- 
feited towards compensation due to the 
defendant. ‘In the first place, it is not clear 
how the lower Courtcould: be certain that 
the damages, if any, the defendant could 
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babilities are against the defendant having 
suffered-any material loss, for itis obvious 
' that he had the larger: bricks on hand and 
. could have been able to arrange and did 
so far arrange a contract -with the Public 
Works Department on far more rgmunera- 
tive terms than the plaintiff's -contract 
would have been. In this Court thelearned 
Oounselfor the defendant has candidly 
admitted that he is prepared to agree toa 


refund.of Ra, 500 being the advancemadeon . 


8th March, 1920, but he has urged that the 
plaintiff is not entitled to recover what- 
ever balance inay be left on the general 
‘account out of the ‘original advance of 
- Rs. 2,625. In this connection he . has 
relied on the following decisions:—  . 
Mangulal v. Nanhi (1), Natesa Aiyar v. 
Appavu Padayachi (2) and Chiranjit Singh 
` y. Har Swarup (3). —.. AM 
In the first quoted. case, the contract 
concerned was a voidable one and Drake- 
Brockman, J. C., pointed out that where a 
contract goes off by default of the pur- 
chaser; the vendor is entitled to refain the 
deposit. A similar view was taken by a 
Bench of the Madras High Court in the 
“Madras decision quoted, and their Lordships 
of the Privy Couricil havelaid down a similar 
rule in Chiranjit Singh v. Har Swarup (3). 
These were, however, all cases as between 
purchaser and vendor, whereas here we are 
'eoncerned with an advance which, accord- 


ing to the varying allegations of the parties, 


' was to be taken into. account in the im- 
mediate part-performance of the ‘contract, 


: ; BMUSI RAI V. GANESH Rai, 
claim$would amount to Rs. 1,175. The pro-. 
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with a view to the latter setting upa 
briek factory which he had not otherwise 
ready cash available to construct. It is 
equally obvious that in the meantime he 
has ‘made profit out-of the factory in other” 
directions and I do not think the incidents 
of earnest money in an agreement to sale 
transaction have any applicütion to the 
circumstances of this case as to whether the 
understanding between the partios was that 
the original advance was to be immediately 
&djusted or was only to be adjusted in the 
final settlement of the contract between the 
parties, In those circumstances, the plaint- | 
iffs claim succeeds only as regards the 
balance of Rs. 1,475, which has bsen dis- 


allowed by the Judge of the lower Court and 


the rest of his claim is dismissed. I see no 
reason to allow him interest on the amount 
of Rs. 1,475, now to be decreed, because, in 
the circumstances of this case, it is perfect- 
ly clear that he has been responsible for the 
‘breach of the contract and for the conse- 
quent impasse which resulted. : 

The judgment and dderee of the lower 
Court are accordingly reversed and instead 
of a decree for Rs. 1,475 willissue in favour 
of the plaintiff-appellantagainst the defend- 
ant-respondent. The latter will bear the 
plaintiff-appellant’s costs in both Courts 
on this amount, while the plaintiff-appellant 
will bear the defendant-respondent's costs 
in both Courts on the balance of his claim 
as now dismissed. 


GRD, Decree reversed. 


“which was “to follow, or'ori the allegationof | 


the. plaintiff the arrangement was'that the 
' amount of each advance was only to be 
adjusted in the final settlement on comple- 
tion of the contract. P-L is silent on the 
` question of the appropriation of the advance 
and, in the circumstances, I do not consider 
it necessary to discuss the relative, reliabi- 
lity of the oralevidence on each side as to 
, how the original advance was to be adjust- 
ed: Ineither event it seems to me in the 
circumstances of this case that the plaintiff 
is entitled to the refund of the amount of 
. Re. 1,475.- It is “fairly obvious that at the 
start the plaintiff financed the, defendant 
(3) 67 Ind. Cas. 806; 19 N. L. R. 131 at p. 134; A. I. 
R. 1922 Nag. 104. us 
“"(2) 19 Ind. Cas. 4624 38 M. 178; (1913) M. W, N. 341; 
“94 M. L. J. 488; 13 M. L. T. 391. 
. (3) 94Ind. Cas. 782; 24 A. L. J. 248; A. T, R. 1996 
; P.O. 1; 23 L. W, 172; 3 OW. N. 168;. (1926) M, W. N, 
‘ 145; 50 M. L, J..629 (P. 0.) "e ih 
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. ALLAHABAD HIGH COURT. 
` . FULL BENCH. 
Seconp Orvin Apppat No. 1853 or 1924, 
' - April 29, 1927. 

Present:—Mr, Justice Mukerji, Mr. Justice 
Boys and Mr.J ustice Kendall 
BHUSI RAI—PLAINTIFF—A PPELLANT 

. ' VETSUS 
GANESH. RAI AND OTHERS—DEFENDANTS— 
RESPONDENTS. 
Mortgages invalid—Indemnity clause, whether can be 
enforced—Limitation, commencement of, . í 
A deed of. pure usufructuary mortgage of an 
occupancy holding provided that in case of the mort- 
gagee's dispossession he would be entitled to recover 
possession with damages calculated at a certain rate, 
In the alternative he was to have thé right to recover 
the mortgage-money with interest irom the date of 


- 


r 
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dispossession. It was further provided that ‘the 


occupancy holding usufructuarily mortgaged and two - 
houses ‘were to stand hypothecated to secure the - 


principal money and the damages or interest provid- 


ed for: - 

‘Held, (1) that the last provision being merely a 
subsidiary one-depending on dispossession from the 
occupancy, could not be enforced as the main contract 
was itself bad in law; [p. 161, col. 2.] 

‘Tulsi Ram v. Sat Narain (3), approved. : 

(2) tbat'ifit werean independent covenant limitation’ 
would begin to run from the date of the mortgage 
and not from dispossession and a suit brought more 
than 12 years from: the execution -of the deed would 
be barred [p. 161, col. 2; p. 162, col. 1] ` 


' Second-appeal: from a decree of the Dis- 
trict Judge; Ghazipur, dated the llth of 
September, 1924. Í l Se 

: Mr. U. S. Bajpai, for the Appellant. 


Dr. M. L. Agarwala; fôr the Respondents. l 


. JUDGMENT. 


Mukerji, J.—This case was referred to 
a Full Bench:by my learned colleagues to 
obtain an authoritative ruling as to whe- 
ther two cases of this Court, one reported. 
as Bajrangi Lal y. Ghura Rai (1) and the 
other in Rajendra Prasad v. Ramjatan 
Rai (2) were correctly decided. But in the 
circumstances of the case, as. they have 


.iranspired since the referring order was 


made, the decision of the 

immaterial. i . 
The facts are briefly these. The appellant: 

who was the plaintiff in the Court of first 


question becomes. 


instance lent money to some of the respond-- 
ents and to the predecessor-in-title of seme. 


others- on foot of three documents. The 
first document dated the 13th of June, 1908 
by which: a sum of-Rs. 160 was lent is the 
main transaction. It was an usufructuary 


mortgage...by which a certain occupancy ` 


holding was,mortgaged. Then followed two 
subsidiary mortgages known as mashrutul 
rehan and it was agreed that the principal 
and interest on these two subsequent bonds 
would be paid.along with the money pay- 
able on the first document. The Courts 


below dismissed.the suit, which was brought - 
io recover the. móney due on all the. 


three documents on -the allegation that the 
plaintiff was in possession and was subse- 
quently. dispossessed, They did so on the. 
ground that the contract was illegal and 
could not be enforced. "The.claim was,:in 
the alternative, for possession as well.and’ 
this Court, at an earlier stage, held that 
no possession could bé awarded. : 


3 32 Ind. Cas, 913; 38 A. 232; 14 A. L. J. 270, ° 
t 39 Ind, Cas, 785; 39 A. 539; 15 A, Lud, 544, 
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i6i 
- The main point that was pressed before 
the Division Bench was that there , was an 
independent agreement embodied" in the 


. first mortgage‘deed by which the plaintiff- 
<: appellant could bring te sale at least two 


houses mortgaged. THe reference was made 


:on' the assumption that. such was thè 


case. «= -- 


Before myself and my learned colleagues- 


the first. mortgage-deed was- re-examined 


and it became quite apparent. to all of us. 
. that what was alleged to be an independent 
'eovenant. was really nothing but a sub- 


sidiary one. As weinterpret the document, 
the covenants come to: this. First, there 
was to be a pure usufructuary mortgage. 

In the case ofthe mortgagee's disposses- 


sion -he would: be entitled to.recover pos--. 


session. with damages caleulatéd at the 
rate of 10 maunds per bigha. In the alter- 


native he wastohave the right torecoverthe . 


mortgage money with interestfrom the date 
of dispossession at 2 per cent. per. mensem. 
Then followed the third convenant and it 
was to theeffect-that-the. occupaney holding 
unsufructuarily mortgaged, and two houses. 


were to:stand. hypothecated to secure the - 
principal money and the:damages ‘or inter- : 
est. provided for above. In this way, the . 


necessity for enforcing the. third covenant: 
could arise only in the.case of disposses-: 
It was:-con- . 


Sion: from the eccupanoy. 


^ 


eaded before us and we were not called . 


upon to decide the question, that. the 
main contract being: bad in law, the ‘sub- 


sidiary covenant: should fall with it. There. 
Js a ruling-of. a Division Bench: of this. 


ys 


Courtto that effect inthe casg-of Tulsi - 


- Ram v. Sat Narain (3). In view of this rul- 


ing, if the third covenant was a subsidiary 
covenant, and we hold that it is, it cannot 


“be enforced. 


Kan ou 


If, on the. other hand, the third covenant ; 


be treated asan independent covenant, it 
is clear that- a claim based om it would be 


: time-barred; for; the interpretation: of -that - 


covenant: would be that it was meant to- 


secure only the principal money: Thatin-- 
| terpretation being. put, the limitation would : 
' begin: to run from the date of the mortgage, 
‘as no date was mentionédin the deed: for - 
repayment.:of tlie principal amount: : That - 
-being so, ‘the suit having: been" bropght - 
‘beyond 12’ yéars of the execution. of thé 
‘deed, it istime-barred." - oo 


- (3-57 Ind. Oas. 445; 18 A; L, J. 103; 2U. P, T, Re 
(A) 299; 43 A. 81, ere 


t 
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= As regards the second and third bonds, 
they are mere-subsidiary bonds, and the 
money due on them was payable oaly along 
" with the money payable of the earlier deed. 
As nothing is recovemable on the earlier 
deed nothing is recoverable on the subse- 
quent ones. The result is that the appeal 

fails. I would dismiss it with costs. 


Boys, J.—This appeal first came before 
Mr. Justice Kendall and myself. The 
plaintiff helda mortgage-deed in his favour. 

. He admitted that so far as the first clause 
was concerned which gave him a usufruc- 
tuary mortgage of the defendant's occup- 
ancy holding, he could not sue, and simi- 


larly he admitted that hecould not sue, . 


on the conditions of the second portion of 
the deed whereby,if he was ejected, twe 
remedies were given tohim(1) to sue for 
possession and damages at the rate of 10 
maunds per bigha and (2) to sue for the 
debt and injerest against the person and 
property of thedefendant including two 


houses belonging to the defendant. But. 
he contended that there was a third clause ` 


upon which he could rely as something 
quite independent of the first two clauses 
and by..which he was given a simple 


. mortgage of. the occupancy holding and the . 
He had, of course, to make: 


two houses, 
one further admission that- even if this 
third clause could be regardedas giving 
him an independent simple mortgage he 


could not put-to sale theoccupancy holding. | 


But he asked for sale of the two houses. 
. The case was referred by Mr. Justice Kend- 
alland mygelf to a Full Bench, with the 
permission of the Hon'ble the Chief Justice, 
for the following reason and no other.. The 
argument with which we were pressed 
at. the hearing before the Division Bench 
was, briefly stated as follows :— ' 


"Firstly, the third clause gave the plajntiff 
&simple mortgage wholly independent of 
the usufructuary mortgage given by the first 
clause ; Secondly, the plaintiff was entitled 
to separate the simple mortgage of the eccu- 
pancy holding from the simple mortgage of 
the two houses and-to ask for sale of the 
Jatter without the whole mortgage failing 
owing to the conjunction of the mottgaged 
‘holdiiig with. the two houses. This was 


supported by the oontention strenuously- 


préssed that the transaction having reached 
the stage of embodiment, in a deed of mort- 
page, the Contract Act had: no longer any 
ppplication in any way whatsoever ; that 
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there was no ‘question now of. a contract 
or of the Contract Law ; that the matter had 
passed the stage of a contract and he was . 


entitled to have the transaction judged by. 
the-terms of the Transfer of Property Act as: 


‘a transfer and by theterms of that Act alone, 


without any reference to the Contract Act. 
This contention was founded on certain - 
phrases to be found in Bajrangi v. Ghura Rat : 


. (1) and Rajendra Prasad v. Ramjatan Rai (2). 


Mr. Justice Kendall and I were not satis- 
fied of the soundness of the proposition 
pressed by Counsel and to some extent at 


.least justified by thetwo cases to which 
_we -have referred that a contract no longer 


existed, and that we» were not justified in 
looking atthe transaction otherwise than 
solely as a“ transfer." After the case had 
been argued at some length beforé the Full 
Bench, Counsel for the plaintiff admitted - 
that he must resile from part of the posi- - 
tion that he had taken up before the Divi- 
sion Bench and that he could no longer 
contend that there was not a subsisting . 
contract and his contention was reduced to 
this, that all the cases that have been . 
hitherto decided could equally well have 
been decided in the same way upon the 
provisions of the Transfer of Property Act 
alone. without reference to the terms of the 
Contract. Act. 


His ease, however, had to fail upon a 
further examination of the terms of the 
deed itself. The significance of a word in.^ 
the third clause was brought to our atten- 
tionfor the first time at the hearing before 
the Full Bench. The word “ mashruta " in. 
the phrase “rupiya mundarja wo mashruta 


` wasiqa haza” clearly hasreference jo the dam- 
. ages at 10 maunds per bigha to which under 


certain.circumstances the plaintiff would 


- be entitled. Itis cleat, therefore, that on 


the terms of this particular document the 
third clause could not be regarded as con- 
stituting a simple mortgage wholly in- 
dependent of the ealier* conditions of the 
deed. It is unnecessary to discuss the terms ` 
of the deed in particular further,forallsuch . 
documents as these differ in their particular “ 
phraseology, and any discussion of the < 
particular détails could have no application . 
‘to any other case on a document different- 
ly worded. < 


The considezation to which I have referr- ` 
ed istufficient initself.I may alsoadd another f 


. fact which was not noticed by anybody: 
untilmy brother Mr, Justice Mukerji noticed 
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it towards the conclusion of the argument,.. 


viz, that even if the plaintiffwére entitled 


to treat the third clause as constituting an, 
independent simple mortgage, any suit on. 


it would be barred by limitation. 
It is only necessary to make one further 
comment and that is that this case would 
“never have been referred to a Full Bench at 
all had the Division Bench had before it an. 
authorised translation or transliteration of 
the whole document. Owing to the failure 


to providé.the Court with such translations. 


or transliterations time is constantly wasted 
and probably, as in this case, material 
prints are overlooked. It is to be hoped 
that provision will soon be.made for com- 
. plete authorised transliterations or transla- 
tions of documents being laid before the 
Court when, ‘as.so frequently happens, the 
main initial question at any rate depends 
on the interpretation .of the document. 
Anything more unsatisfactory than the pre- 
‘sent procedure it is difficult to conceive, 
where unless thé case is postponed for 
such: translation or transliteration to be 


' . made, the Court is depending for its know- 


ledge of the document on the particular 
° phrases which Counsel on oneside or the 
othet may read out. The only other alterna- 
tive is for the Court and I havefrequently had 
to adopt it, to insist upon having the whole 
document slowly read and taking down with 
its own hand such portionsas may seem, 
_ in the light of the circumstances then dis- 


closed, to be important. ‘It is obvious that: 


even so the particular siginficance of a par- 
ticular word or, phrase may he wholly 


missed, For the reasons: given I would 


dismissthe appeal with costs. . 
Kendalh J.—I agree in the order pro- 


posed. The appellant claimed that the 


elause purporting to create a simple mort- 
gage of the occupancy holding and the two 
houses was independent of the rest of the. 
deed. He has not succeeded in showing 
. that it was independent, but even if it had 
been, such a mortgage would have been 
barred by limitatión and we cannot, there- 
fore, consider it on its merits, 

By the Court.—The appeal is dismiss- 
ed with costs, - MM 

A.N, Ae Appeal dismissed, 
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2705.2, 168 
. RANGOON HIGH COURT. 
SPECIAL SEconD Civiu Aresa No. 635 , 
pae or 1925. 
^. December 22, 1926. 
: Present:—Mr. Justice Brown. 
MA LON MAÀ-—PLAINTIFF—APPELLANT 
g versus 


'B. R. M. M, R. M. FrgM—DEFENDANT— 
i RESPONDENT. 
Practice—Questions of fact—Appellate Court, posi- 


tion of. ue ais 

` Tt isan accepted principle that the opinion of the 
Judge who has examined the witnesses on a question 
of fact'is entitled to great weight, and should not, 
be lightly disregarded by a Court of Appeal. But 
where the appeal does lie on a question of fact as 
well as of law, it isthe duty of the Appellate Court 
to consider the.questions of fact raised before it. [p. 
163, col. 2.] : 


. Second appeal from the District Court, 
Bassein, in C. A. No. 204 of 1925. 
Mr. L.-C. Khoo for Mr. Maung Kun, for the 
Appellant. - i ; . 
Mr. Maung Ba Thein, for the Respondent. 


JUDGMENT.—The sole point for de- - 


termination in this appeal is whether the 


appellant Ma Lon Ma did not execute the 
promissory-note in- suit. The trial, Court 
held that the plaintiffs had not proved that 
she did execute it. The District-Court took 
the contrary view. ie a 
Stress has been. laid on.the fact that 


` the Judge before whom the witnesses 


were examined did not believe the plaintiff's 
story. It is of course an accepted princi- 
ple’ that the opinion of the Judge who has 
examined the witnesses on a question of 
fact.is entitled to great weight, and-should 
not be lightly disregarded by a Court of 
Appeal. But it is quite clear that an ap- : 
peal did lie in this case to the District 
-Court on questions of fact as well as of 


law, and it was the duty of the District 


Court to consider the questions of fact 
that were raised before it. And a perusal 
of .the judgment of the trial Court suggests 


.that the opinion of the trial Judge was 


formed not so much on the demeanour of 
the witnesses examined as on certain sup- 
posed discrepancies in the’ plaintiff's case 
which are capable of chéck as wellas by. ` 
the Appellate Court as by the trial Court. 
The only witness who gives direct evi- 
dence as to the éxecution of the promissory | 
note is Ramaswami Chettiar. His evidence 
was rejected by the trial Judge because 
of -his different statements as to the manner. 
of execution by Ma Lon Ma. In examina- 
tion-in-chief he states "Ma Lon Ma eross-« 


dé. 


Ma held the pen and her son. wrote down 
her name, Maung Thit eross-marmked after 


.Ma Lon Ma touched the pen.” I am in 


entire agreement with the learned, Judge 


_of the District Court in his view as to this 


supposed discrepancy on which much reli- 
ance has been. placed by the trial Judge. 
In his first statement on the point the 
witness merely explained that Ma Lon Ma 


executed the document by means of a cross- . 


mark and not by signing herself as the ` 
other two signatories. 
examined later on he explained that the 


actual cross-mark was not made'by Ma: 


Lon Ma herself. The two statements were 


made -on the same“day within a short time . 


of each other, and I do not consider that ` 


'there was any real inconsistency' here at 


all. 

‘I am -also in agreement with the District 
Court cn the matter of the account- books. 
The ‘trial Jadge found the extracts from ` 


` the. account- books unsatisfactory for three 


reasons, firstly, that the dates given in the | 
extracts from the ledger differ from- the 


-. dates given in the extracts from the day- : 


. book, secondly, that-they account for Rs.320 


 icerefore,. pem Agree, 


interest. only whereas ,the plaint admits 
that Rs. 820 interest has been paid and, 
thirdly, that the plaint only mentions one 


, date of payment of interest, 


As to the first of these three points the 


- District Judge lias pointed out that the trial 


Court was mistaken. 
.The second point does not appear to me 


tó have anything in it, the extracts as to` 


payments ðf: interest being from the 30th 
March, 1924 only. The promissory-note is 
dated January, 1922, Twenty rupees a- 
month for the 25 months between these two 
dates would amount to Re, 500 which added ' 
to the Rs. 320 shown in the accounts ex- 


actly corresponds with the sum shown in' 


the plaint as paid'towards interest. Since 
April, 1924 the amount shown .as paid’ 


- monthly is Rs. 20. Iam, therefore, unable: 
. to see any reason for discrediting the story 
: of the plaintiff here. 

that only one payment of interest is mens, 


The third. point: is 


4ionéd in the plaint. The paragraph in 


the plaint referred to reads as fellows:—' 
"Limitation is saved by receipt of interest. 


on 29th November, 1924, and other dates,” 


That'is one of the: dates on which the: 


account-bcoks shew interest to have been 
"paid, and the plaint and the account-books' 
There was. na. 


t 


) Vj) LON áo. 8. m. M. R. M. FIRM. 
marked," and in etoBs-examination “Ma Lon ` 


did. When cross-' 
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necessity for the plaintiff to set forth in 
the plaint every single date on which inter- 
est was paid. 

-I agree with the District Court that there : 
was no substance in any of the reasons 


.given by the trial Court for not accepting - 


the: story of the plaintiff. It is contend- 
ed now that the account-books have not: 
been shown to have been kept in the ordi- . 
nary course of business.’ Muthraman, pre- . 
sent clerk or agent of the plaintiffs firm, . 


‘says in his evidence,. “the transaction was 


kept in aceount-books kept in the regular 
course of business. I have now. filed ex- 
tracts and certified translations ef day-book 
as well as of ledger.” He then goes on to. 
enumerate the exhibits. This is direct evi- 
dence by the person best qualified to know 
that the books prodüced were books of ac- 


. count kept in the ordinary course of busi-' 


ness. The actual clerk who made the ori- 
. ginal entry as to the loan bas not been» 
called as a witness. But Muthuraman was 
apparently clerk to the firm when some of.. 
the subsequent entries as to payment of 
interest were made. Muthuraman was not 
questioned on this point as to how the 
books of account were kept.- And the cor-. 
réctness of his statements as to the books ° 
having been kept in the ordinary. course of 
business does not appear to have been chal- 
lenged seriously in the trial Court. 

lt is true that there is only one eye-wit-' 
ness to the execution of the promissory- 
‘note. But this eye-witness would appear: . 
to be an. independent person, and his evi-: 
dence is strongly corroborated by the en- 
tries in the account-books. The reagons. 
given by the trial Court for rejecting the. 
evidence for the plaintiffs seem t8 me to. 
be entirely insufficient.. In the circum- 
stance I am not satisfied that sufficient 
ground has been shewn for interfering with 
the orders passed by the Distriet Court. 

I dismiss this appeal with costs,- 

Ni B. APP dismissed, 


` a title, 
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ALLAHABAD HIGH COURT. | 
Szconp CivIL APPRAL No. 770 or 1925. 
May-6, 1927. . 
Present: —Justice Sir Cecil Henry Walsh, 
` Kr., and Mr. Justice Iqbal Ahmad. | 
- Lala KUNDAN LAL—PLAINTIFF— 
n APPELLANT : 
f v versus ° 
BISHESHAR DAYAL AND OTHERS 
; —JDRrENDANTS— RESPONDENTS. 
Limitation Act (IX of 1908), Sch. I, Arts. 62, 97, 
116—Vender and purchaser—Want of  title— 
Suit by purchaser for recovery of  purchase-money— 
Limitation., : E 
A suit by a purchaser who, owing to the vendor's 
: defective title, finds himself unable to get possession 
ofthe properties purchased by him, for recovery of 
the purchase-money from the vendor is governed by 
either Art. 62 or 97 of Sch. I ofthe Limitation Aot. 
„ [p. 165, col. 2.] are: 
Janak Singh v. Walidad Khan (3) and Hanuman 
Kamat v. Hanuman Mandur (4), followed, 
Mul Kunwar v. Chattar Singh (1) and Arunachdla 
: Aiyar v. Ramasami Aiyar (2), not followed. < 


“Second appeal from a decree of the 


“District Judge? Mainpuri, dated the 13th . 


of January, 1925. ; 
` Dr. N. C. Vaish, for the Appellant. 


JUDGMENT.—This is an interesting 
point upon which at.one time or another 
there appears to have been a dilference of 
opinion. 


of which .he: has. not received delivery 
from the vendor, and also’ of paying the 
price. The defendant has failed to make 
The suggestion. is that he had al- 
ready sold to somebody else, although 


. ,that issue has not been actually deter- 


mined, because the case has been’ dispos- 
ed of on the: legal question. It seems 
_more likely that it was' a piece of dis- 


' -honesty en: the part of the vendor than 


a mere act of forgétfulness, but that 
does not alter the- law. One result is that 


` the plaintiff has paid the purchase price 


for a consideration, namely, the transfer of 


the property, which has failed. That is . 


Art. 97. Another view of the matter is 
that he has.paid money to the defendant 
for nothing which the defendant has no 
right to retain against the demand of the 
plaintiff, as was said by the old lawyers, 
against équity and-right. That is money 
received for the use of the plaintiff, whichis 
Art. 62. It may be also treated, and Sood 
reasons could be given for doing so, as 
either a breach of a contract in writing 

^ é ( 


KUNDAN LAL 4, B(SBESHAR DAYAL. 


` or the ‘preach: of an implied covenant 
' under 8:55 (2) of the Transfer of Property 


"Mr. N: P. Asthana, for the Respondents. 4 


The plaintiff has suffered the : 
double misfortune of purchasing property . 


165 


Aet'and'varying views have been taken on 


* these alternative possibilities. 


There is one décision relied upon by 
the plaintiff in Mul Kunwar v. Chattar 
Singh (1) and there is ‘another case relied 
upon. by him in Arunachala Atyar v. 
Ramasami Aiyar (2). Both of these de- . 
cisions treat Art. 116 as applicable and : 


“come within six years, although. Mul Kun- 


war v. Chattar Singh (1) can really be dis- 
tinguished from the present case.., “On the 
other hand, there:is a more recent decision 
of this Court, namely, Janak Singh 
v. -Walidad Khan (3) decided by .Mr. 
Justice Chamier. and Mr, Justice Pig- 

gott in 1915; which holds in-a similar 


' ease, that, Arts. 62: and 97 are the -appro- 
- priate’ ones. Tf there ‘were nofhing- else, 


we. should: .be prepared to uphold this 


n 


' decision on the ground of the ‘desirability 
' of maintaining a consistent and'concur- 


rent authority on a question like-this and | 
also because the Ooürts'below'have tightly 
held :themselves .bound by: this , decision . 


. they. had absolutely mo. alternative and, 


therefore. their decision was right until it 
reaehed this Court at àny rate; but the 
decision of the Privy Council in Hanuman 
Kamat v. Hanuman Mandur (4) appears to 
us to be so much in point: that even if 
we were disposed to depart from. the last f 
decision of this Court, .we- ought not to 
do. so, but ‘ara, bound to fdllow , the 
view taken by the. Privy Council. In 


‘that case, asale of joint family property 


went off upon objection made by other. 


` eo:sharers of the vendor, but the purchase- 


money was paid before it went off. Like 
this case the vendor was unable to give . 
title and the purchaser found himself 
unable to obtain possession. The Privy 
Council held that from the time when he. 


-.found himself unable to obtain possession 


he had a right to sue for his purchase- 
money upon a failure of consideration and 
that thecase fell within Art. 97-and that in 
any case it must fall either within Art. 97 
or 62. That is exactly what was decided 
in Janak Singh v. Walidad Khan (8) and 


(1908) 185; 5 A. Li. J. 480. 


9; A. W.N. i 
(1) 30 A. 402; A. W M. 1171; 1 Le- W. 819; 27M. 


2) 25 Ind. Oas. 618; 38 
L? 517; 16 N. L. T. 397 ] 


669. . EN 
. p 23 0.123; 18 L A. 158; 6 Sar. P. C.J, 91; 9 Ind, 


.. s, 188 EL ae 


‘we hold that we are bound todollow tbat 


: view and to dismiss the appeal with costs. 
VOAQNLAQ'.. Appeal dismissed. 


— — 
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‘NAGPUR JUDICIAL COMMIS- 
. SIONER'S COURT. 

' Saconp Crvin APPEAL No, 190-B or 1926. 
_ March 28, 1927. - 
Present :— Mr. Kinkhede, A. J. C. 

MAINABAI—PLAINTIFF— APPELLANT 

versus ' 

YADAO AND OTHERS-—DEFENDANTS— 


RESPONDENTS. 
Burden of proof-—Second appeal. 


When all the evidence is in, the question of burden - 


. -of proof has little or no importance atthe stage of 


appeal. [p. 166, col. 2.] : 


Appeal against the dacree of the District ` 


" Judge, Akala, dated the 15th of February, 


* as the daughter. 


~ 


1926, in Civil Appeal No. 55 of 1925, 
.- Mr. D. T. Mangalmurti, for, the Appel- - 
sant. g me 


' Mr. A. S. Athalay, for the Respondents. 
. JSUDGMENT,—Thisisan appeal by the 
plaintiff who lost her suit in both the Courts 


.below, One Ramchandra Balaji, was the ` 


father of the plaintifi-appellant.. He died 
on 20th March, 1912. The property in suit 


was owned by him. He adopted plaintiff's 
- Bon Balkrishna who is defendant No. 3 in 


the ease, but the adoption was invalid on 
the ground that he: was the daughter's 
‘son. Prior to the-adoption he executed a 
Will ‘dated 27th January, 1910, in favour 
of his wife: and defendants Nos. 1 and 3 
and a registered deed of gift dated 8th 
February, 1911, in favour of defendants 
Nos.l and 3, the wife having been then 
dead.’ Plaintiff claimed to succeed to the 
estate, in spite of the aforesaid gift and the 
Will by virtue of her right of inherftance 
The plaintiff thus denied 
the alleged Will and the gift and disputed 
‘the validity. thereof on several grounds, 


` Amongst‘ other pleas the plaintiff conten- ' 


ded that Ramchandra was not of a-sound 
disposing mind at the date of the gift, and 
that undue pressure was brought* to bear 
upon him by defendant No.1 who was in 
, & position of actiye confidence towards 
Ramchandra so as to dominate his will. . 
' The: Court of first instance held in fa- 
' vour of the validity of the gift and dis- 
missed the suit on the additional ground 


D 


MAINABAI 9, YADAO, 


‘the denor orhis heirfo avoid it. 
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that the claim for possession was barred 
as a claim to set aside the deed of gift was 
barred by limitation. Thelower Appellate 
Court held that the deed of gift was duly 
executed: and attested and accompanied 
by delivery of possession, and that no undue 
pressure or influence was exercised upon 
Ramchandra by defendant No. 1 in connec- 


tion with the deed of gift, and that Ram- . 


chandra executed it voluntarily and with 
full knowledge of its contents. It also held 
that plaintiffs claim to setaside the deed 


- being barred the suit for possession was 


also barred. . Plaintiff has, therefore, come 
up in second appeal contesting all the 
findings and also urging that the frame of 
issue No. 6 was wrong, inasmuch as it threw 
the onus of proof on the plaintiff rather 
than on the defendants, and also complain- 
ing that -some of the documents were im- 
properly rejected. 

It must be.borne' in mind that when 
all theevidence is in, the question of bur- 
den of proof haslittle or,no importance at 
the stage of appeal. 1 see no justification 
for upsetting the concurrent findings of 


: fact arrived at by the Courts below on the 


= 


question of the factum and validity of the , 


gift dated 8th February, 1911. The gift 
being thus operative during Ramchandra's 


“own lifetime, there was nothing on which 


the Will could operate at Ramchandra's 
death, muchless, was there any scope for 


` plaintiff tocome in asan heir by inherit- 
ance to her father. 


In this view of the 
case no question of setting aside the gift 


‘deed as a condition precedent, to the re- 


covery of possession of the property transfer- 
red thereby at allarises for consideration. 


The gift being.valid and operativ8, there - 


was nothing for either the dónor Ram- 
chandra or his daughter the plaintiff to 
avoid by suit. The finding as to limita- 


tion would be necessary. only in the event . 


of the Court holding that the gift was 
made under circumstances which entitled 
In the 
absence of such a finding and in the face 
of*a positive finding to the effect that the 
gift is valid and complete in every respect, 


there was no necessity to come to any de- 


cision on the question of limitation. 
‘The question of exclusion of some 
documentary evidence was not seriously 


pressed. The appeal, therefore, fails and is 


disgiissed with costs, 


G. B. D, ` Appeal dismissed, 
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SIND JUDICIAL COMMIS- | 
SIONER’S COURT. 
ORIGINAL. Orvit Surr No. 374 or 1924, 

September 5, 1924, 
Present:—Mr. Rupchand. Bilaram, A. J. a. 
. Tas HINDU PUNOHAYAT or THA 

VILLAGE or LAKI—PrAITIPFS | 
“Versus 
Tur MUHAMMADAN COMMUN ITY or THE 
VILLAGE or LAKI—DRFENDANTS., 

Civil Procedure Code (Act V of 1908), O. XXXIX . 
—Interlocutory injunction, grant of—Status quo, 
maintenance of—Actionable nuisance. ` 

An, interlocutory injunction is merely provisional . 
in its nature. It does not conclude or purport to- 
conclude a right, but is intended to keep the matters 
in status quo pending further orders, and all that the 
plaintiff is required to show is, firstly, that he 
has a strong prima facie case in support of the 
right which he asserts and secondly, that it is just 
' and convenient that pending the determination of 


such right, the property in suit should be maintained | 


in status.quo. [p. 167, col. 2; p. 168, col. 1.] 

An actionable nuisance may be restrained. by grant 
of an injunction. [p. 169, ecl. 2.] 

Soltau v. DeHeld, (1), relied upon, 


Mr. Kodumal*Lekhraj, for the Plaintiffs. 
Mr. D. N. O'Sullivan, for the Defend- 
ants. 


- ORDER.—This is a a on an inter- 
locutory application under O. XXXIX, 
Civil Procedure Code, calling upon. the 
defendants to ‘show cause why the inu- 
junction issued by my brother Aston © 
should not continue pending the disposal of 
this guit. 


- The plaintiffs are the Hindu Community , 


of Laki, a village in the Karachi District. 
` They have instituted this suit for a declará- 
tion that a place called “Dhara Tirith” con- 
sisting of sulpher springs, temples and 
buildings, and situated on a hill about two 
miles from the Laki. village isan ancient 
place of pilgrimage of the Hindus, that the 
emoluments of this place are under the 
management and control of the Hindus’ to 


E the exclusion. of the Mubammadans that a 


certain old dilapidated building to which 
the Muhammadans have laid claim as a 
musjid isan old disused hut of a Hindu 
fakir and for an injunction restraining 
the Muhammadan Community from claiming, 
taking possession of, repairing or otherwise 
interfering with the said-hut or interfering 
with the worship of the Hindus at."Dhara 
Tirith". The plaintiffs have also claimed 
a mandatory injunction requiring the de- 
fendants to demolish such of» the structure 
as they may have constructed.. 

The first set of , defendants are certain 


HINDU PUNOHAYAT [7 MOBAMMADAN — 


5^2 487 
Muhammadan residents of the village of 
Laki who have been: sued in their repre- 


. sentative capacity for and on behalf of the 


Muhammadan Oommunity of Laki and the 
~ second defendantis said to be an influen- 


.- tialMuhammadan zémindar ofthe neighbour- 


ing village of Manjhand, who is alleged to 
have instigated the first set of defend- - 
ants to lay claim to this hut and to con- 
vert it into a musjid to the annoyance of the 
Hindu pilgrims. 

The complaint by the plaintiffs is two- 
fold (a), a trespass on the alleged hut which 
is said to be in their possession or under 
their management and control, and (b) the 
conversion ofthis hutinto a musjid, and 
as such an interference with the uninter- : 
rupted right of worship of the Hindus at. 
this place and an actionable nuisance. 


. Mr, Sullivan has appeared to show cause 
on behalf of the defendants. . The defend- 
ants’ case as disclosed in their written 
statement and in the affidavits filed in Sup-' 
` port of their case is, that the structure 
` irreverently called a hut, is an ancient 
musjid, that: the three springs at the hill 
.ealled “Dhara Tirith" are a natural pheno- 
-mena used by all castes and creeds, and 
-not an exclusive place of worship of the. 
- Hindus, and that the suit isduetto a con- 

spiracy on the part ofthe rich Hindus to 
force the first set of defendants: to relin- 
quish the springs and emoluments of the 

“springs. The reference to the emoluments 

of the springs in the written statements is 


~ somewhat vague and inconsistent with the 


plea that the springs are opento all castes 
and creeds. In the affidavits,' the defènd- 
ants evidently assert that a certain fakir 
had at one time a right to levy dues on 
. persons who came to bathe atthe springs. ' 
Both sides have filed affidavits in support 
. of their respective contentions. These 
affidavits are attacked as interested, and 
it is strenuously urged on behalf of the 
defendants that no reliance can be placed on 
the plaintiffs’ affidavits and they cannot, 
. therefore, ask the Court to continue the 
injunction, 

The principlés on which “the Court grants 
or confrms a temporary injunction “pend- 
ing the disposal of a suit, are’ now well- 
settled.. . An interlocutory injunction is 
merely provisional , in ‘its nature. It does 
not conclude or purport to conelude a 
right, but is intended to keep the matters 
in status quo pending further orders, Al 
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-that the plaintiffs are required to show is, 
. firstly, that they have a strong prima facie 
ease’ in support of the right which they 
„assert, 'and secondly, thatit is just and 
convenient that pending the determination 
of, such right, the propeirtyin suit should 
be maintained in staus quo. Halsbury'$ Laws 
"of England Vol. 17, para, 482; Kerr on In- 
‘junction, pages 2 and 16. 

I-am satisfied that the plaintiffs have 
Bhown sufficient grounds for the injunction — 
' continuing, 

The allegation : made by the Hindu 
' plaintiffs in their affidavit that this place - 
has ‘been used.as a. place of Hindu pilgrim- 
age from time immemorial, finds ample 
support in ‘certain old ‘publications of 


ind. 

Tu Vol. I of Lieut. Alexander Burns . 
Book on “Travels into Bokhara” 
. of 1835 A.D. page 252, we find the following 

.passage:— 

' There is « hot .spring near Sehwan, at . 
-the village of Lukkee, situated at the foot 
of -these-mountains adjoining qne ofa cold - 
description: the hot spring is a place of 
- Hindusipilgrimage.and considered salutary 
_in cutaneous disorders." 

Volume II of the “Selections -from the 
. Records of the Bombay Government”, Edi- ' 
Aion of 1855, publishes the notes of ‘Lieut. 
.Burten: on the “Population of Sind" sub- 

mitted to the Government of Bombay 
:on 2ist December; 1847, and at page’ 656 
of this- Volume, we find the follwing:—  . 


“All the Hindus, with the exception of 


‘the religious mendicants only, burn the 
bodies of tlfeir dead. No oneis allowed to 
.diein his bed, otherwise one of the males 
of the family who has attended upon the 
deceased becomes in astate of impurity, 
‘and must visit some well-known Tirith, as 
for instance’ Marayensar in Kutch, Dhara 
Tirith, etc". 

|: In Vol, VI of Hunter’s Imperial Gaz&tteer 
“of India (Edition of 1881) the hot springs 
.in the Lakhi or Laki hills are referred to as 
“Dhara Tirith. " 

The Railway Guide refers to the Rail- © 
way Station of Lakias Tirith Laki, evident- 
, ly on account of the’ two big Hindu 
fairs held at “Dhara Tirith” every*year on 
the Maha Shivratri day and ‘the Vesakhi 
day. 

4 the affidavits filed on behalf of the 
defendants, the ‘place is. referred to as 
“Dhara Tirith”. The name “Dhara Tirith” 
js purely a Hindu name derived from the 
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Sanskrit words “Dhara” and "Tirith", a 
place of pilgrimage having a water spring, 
though an.attempt has .been madé in the 
sketch filed’ by the -defendants. to show 
that the place-is-not “Dhara” but “Dharan” 
which is meaningless. This sketch further 
shows that at present, thére do exist at 
.this place a Hindu temple, certain platforms 
‘and Landhi for Hindus to perform their 
--ceremonies, ‘and a piece of ground describ- 
.ed as-a Hindu burning ground which is 
referred to in the sketch as a Hindu burial 
ground. ‘Again an attempt has been made 
_to show that the Hindu structures are of 
recent date by inserting a note to that 
effect in the sketch unsupported by any 
affidavit. 

The defendants deny that this place 
has -been used from time immemorial as 
a place of Hindu worship. Ten affidavits 
have been filed in support of the defend- 
ants’ case, of persons whose ages vary from 


40 to 75 years. None of them can speak from . 


their. personal knowledgeabout this place 
. prior to the British advent, and yet in all 
the affidavits which are an exact typed copy 
of one another it is asserted as a well- 
-known historical fact that Laki was origin- 
ally founded by the Muhammadana, and 
was before the advent of the British’ an 


. exclusively Muhammadan town. Mr. Sullivan 


has been unable to establish bya refer- 
ence to any historical publication that 
it isso. On the contrary, it may be ‘as- 


“gerted without contradiction, that Sehwan - 


or Seewistan which adjoins Laki was a 
well-known centre of Hindu aetivity even 
prior to the Muhammadan rule. 

The fact whether the springs ,or any 
part of the ‘springs have- been used by 
persons other than the Hindus, is not 
material for the present inquiry. The 
Hindu plaintiffs admit that the hot spring 
called “Suraj Kund” which has curative 
qualities is divided into two parts, one 
exclusively reserved for Hindus and the 
other open to non-Hindus and .furtker 
assert, that the two other springs called 
“Hama Jal" and “Aghor Kund” are exclu- 
sively reserved for “Hindus. At present I 
am chiefly concerned with the dilapidated 
structure called respectively the fakir's 
hut and the musjid. The Hindus maintain 
this structure is their hut, and nota 
musjid, and that no musjid has ever ex- 
isted at that place, which isin close prox- 
imity to the place of Hindu worship 
round abọut thẹ Springs. The aesertion of 
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the Hindu plaintiffs finds ample prima 


facie support in (a) the close proximity of. 
this structure tothe other places used by: 
them for their worship (b) the fact that: 


itis not ‘a place where Muhammadans con- 
gregate for religious worship or a place 
"here Muhammadans live so as to require 


amusjid fortheir prayers. "The nearest. 


Muhammadan village being two miles off, 
(c) and as stated in the affidavit of Hindus, 
itis situated in a secluded corner of the 
hill which is not easy of access and most 
unsuited for a mosque thougha proper 
. abode for a Hindu recluse. ‚If the place 
had been continuously used as a musjid 
up tothe dateof the defendants’ petition 
^to the Revenue Authorities, the defend- 
ants should have experienced no difficulty 
in obtaining an. unqualified permission to 
re-build or repair it. In the affidavits 
on which this rule was issued, it was 
definitely asserted that in reply to their 
petition the defendants were. informed 
. by the Collector that if they had any 
clear proof- of their alleged rights, they 
could proceed according to law,. and. must 
not create a breach of the peace. Neither the 
sopy of this petition nor the copy of 
the order has been produced in Court, 
. and it may fairly be presumed for the 
purposes of this inquiry, that this place, 
even if it belonged to the Muhammadans 
and' was atone time used asa musjid 
had ceased to beso used for several years. 
Whether at one time-or theother a Muham- 
madan fakir lived there and collected cer- 


tain dues from Hindu pilgrims for the Mian: 


-of the village of Razi or the Sayeds of Laki, 
or that there are two shrines or tombs of 
the fakirs at the place who collected such 
dues, even if true, does not show that the 
Muhammadans had a musjidat this place or 
that the structure claimed by them as 
.musjid was a musjid. i ys 
It-is also unnecessary for me to go into 
the question whether the emoluments are 
at present enjoyed *by the Hindus and 
Muhammadans jointly, as alleged in para. 
lö of the defence affidavits, though 
this is hardly believable when in the very 
paragraph it isstated that these emolu- 
ments consist of voluntary dodations, it 
being left to the -visitors either to give 
them to the Muhammadans or 
Hindus. Iam ofopinion that the plaintiffs 
have established a prima facie strong case 
in support of theircontentions that “Dhara 


Tirith” has been used asa place :of wor- : 
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ship for the Hindus from timeimmemoria 1 
that the structure in disputeisa Hindu ` 
fakirs hut,*and at any rate this dilapi- 
dated structure or any other structure has 
not been ‘used at the “Dhara Tirith”. as a 
"usjidin recent years.  . uM 
In Soltau v. DeHeld (1) where a residential 
building adjoining the plaintiffs. had ‘been 
converted in a Roman Catholic Church and 
the plaintiffs had been diligent in. asserting 
their right, an injunction was granted to 
-restrain the ringing of bells of the Church 
,80 as to occasion any nuisance, disturbance. 
and annoyance to the plaintiffs. It isa fair 
. question for the plaintiffs to raise that the 
.use of the building as a' musjid and the 
` giving .of "Bang" by the Mulla in the 
vicinity of a Hindu temple and Hindu 
‘places of worship; if no musjid existed there 
- before, isian actionable nuisance, . ` Å 
I am of opinion thatthe plaintiffs- have 
“made out a prima facie`case op both the 
, places of trespass and of actionablenuisance.' 
. As this dilapidated structure appears under ` 
“any circumstances notto have been used 
;as amusjid for some considerable time 
_ before the present élitigation,. I am further 
of opinion that it is just and convenient 
that the status quo be maintained’. and 
"the , defendants eer from using this 
Structure asa musjid pending - isi 
of ee plaintiffs’ d di Bee deha 
n' application: has been ma 
that the defendants have aa a tho 
injunction by earfying out and completing 
the building: operations after they were 
served, with theinjunetion and ere . now 
using the building-as a musjid. This ap- 
` plication, is not ripe for hearing. But in 
'view of this application and in order to 
-obviate any doubts as to the effect of the 
injunctian served on the defendante, I 
amend the injunction by adding an express 
provision that the defendants. are further 
restrained from using this place asa musjid 
pending furchor-omers. i P 
I confirm the temporary -injunction : 
amended by me pending ahe T 
. P. B. A. 
N. H. Order accordingly 
(1) (1851) 89. R. R. 245; i "E * 
css; 16 er 326; GL RU (8) 185,20 BJ. . 
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: LAHORE HIGH COURT. 
First Civi, APPEAL No. 711 or 1922. 
May 18, 1927. 
Present:—Mr. Justice Harrison and Mr, 
Justice Dalip Singh. 
JUGAL DASS AND ANOTHER—DETPENDANTÀ 
— APPELLANTS * 
versus 

Musammat J ASODAN BAI—PLAINTIFF 

AND OTHERS —DaFENDANT3— RESPONDENTS. 

Custom —Succession—Aroras of Jhang—Collaterale 
exclude married daughters —Presumption —M igration 
from one District to another—Law applicable —Riwaj- 
i-am, value of. 

Arorasof Jhang District are governed by custom 
jn the matter of succession of daughters to their 
father's property. |p. 171, col. 1.] 

Among the Aroras of Jhang District near collaterals 
exclude married daughters entirely from succession 
to their deceased father's ancestral as well as non- 


ancestral property. [p. 171, col. 2,] 

A riwaj-i-&m whether or not supported by instances 
is a piece of evidence which, if unrebutted, is'suffici- 
ent to decide the case. [ibid] 

Beg v. Allah Ditta (3) and Balgobind v. Badri Pra- 


sad (4), foMowed. 
* here is a presumption of law that when a person 
leaves one District and goes into another where a 
different custom prevails he carries his personal law 
with him and unless there is something to show that 
he has abandoned his personal law and has adopted 
the law of his new District, he will continue to be 
governed by the personal law of his old District. [p. 
171, col. 1.] | 

First appeal from the decree of the 
Senior Sub-Judge, Jhang, dated the 23rd 


of December, 1921. 


Dr. G. C. Narang, Messrs. Gobind Ram 
ee and J. L. Kapur, for the Appel- 
anis. 

Mr. M. S. Bhagatfor Lala Badri Das, 
R.B. and Messrs. Sahib Ram Laul and 
Hem Raj,for the Respondents. 


JUDGMENT.—The plaintiff in this 
case, being the married daughter of a de- 
ceased Arora, sued her father's brothers and 
the unmarried daughters of her father for 
a declaration that she was a proprietor and 
possessor of 1/5th share of the immoveable 
and moveable property left by her father ac- 
cording to Hindu Law, by which the parties 
were governed. The plaintiffasserted that her 
father's brothers had no right to the proper- 
ty at all but were denying the plaintiff's 
right in the property. Hence the suit. The 
unmarried daughters, who are rhinors sup- 
ported the plaintiff's case. The real contest- 
ing defendants are the plaintiffs father's 
brothers who contended that the parties 
were governed by custom and that though 
the family originally belonged to Máuza 
Hassan Khan in District Jhang, yet the 
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grandfather of the defendants had left 
Jhang, and taken up his parmanent abode 
in Dera Ismail Khan where the dafendants 
and their brother, the plaintiff's father, had 
been born and married and had acquired 
property. Therefore the defendants were 
governed by the custom of Dera Ismail 
Khan. They further contended that even 
according to the custom of the Jhang Dis- 
trict they were entitled to succeed to the 
whole of the property, moveable and 
immoveale, ancestral or non-ancestral, 
left by the plaintiff's father and that 
the plaintif, a married daughter, 
had no kind of claim on the pro- 
party. There was also a plea that certain 
monies of which the plaintiff's father had 
died possessed really belonged to one of the 
defendants, his brothers. This plea was 
found unproved by the trial Court and 
has not been raised before us. 

The trial Oourt decreed the plaintiff's suit 
as regards the non-ancestral property and 
dismissed it as regards the ancestral pro- 
perty holding that the defendants had 
proved a custom of the Jhang District by 
which collaterals excluded married daugh- 
ters in the succession to ancestral property 
but that there was no sufficient proof that 
they excluded married daughters with res- 
pect to non-ancestral property. Defendants 
have appealed and the plaintiff has filed 
cross-objections. 

THe defendants, the plaintiffs father's 
brothers have contended that they have 
proved that the Aroras of Dera Ismail Khan 
are governed by custom by which a married 
daughter is excluded from all property left 
by her deceased father in the presence of 
near collaterals and an unmarried’ daughter 
will only hold possession of the property 
until she is married or until her death. 
In the alternative they contend that at any 
rate even according to the Jhang custom 
the same result would follow. They rely on 
the Riawj-i-am both of Dera Ismail Khan 
and of Jhang District and have further 
produced a good deal qf oral evidence with 
respect to both Districts supported in some 
cases by instancesin which daughters were 
excluded by collaterals. On the other hand. 
Counsel for the plaintiff contends that the 
Riwaj-i ams are badly compiled, that they 
are far too vague and that they are unsup- 
ported by any instances and that, therefore, 
agcording to Wazira v. Maryan (1) and 

(1) 42 Ind. Cas. 358; 81 P R. 1917; 151P. W,R. 
1917; 3 P. L. R. 1018. ` 
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other rulings the value of such Riwaj-i-amsis 


very small and that the oral evidence for the 


defendants is insufficient to prove custom. 
both so far as ancestral and particularly so - 
- (3) and Balgobind v. Badri Prasad (4) have 
: now definitely laid down that a Ríwaj-i-am 


far as non-ancestral properties are con-. 
cerned. 


The first GENEA to be decided in this ` 


appeal is whether the parties are to be held 
governed by the.custom of the Jhang Dis- 


trict ot of Dera Ismail Khan. “The ordinary . 


presumption of lawis that when a person 
leaves one District and goes into another 
. Where a different custom prevails he car- 
ries his. personal law with him and unless 
there is something to show that he had 
abandoned his personallaw and had adopt- 


ed the law of his new District he: will con-- 


tinue to be governed by the personal law of 
his old District. On the evidence led in 
: this ease there is no difference between the 
personal law of the Aroras of Jhang District 


“and of Dera Ismail Khan District but we ` 


are unable to hold that it has been shown 


conclusively that the present family aban- | 


doned its personal law for that of the Aroras 
- of Dera Ismail Khan. We, therefore, hold 
that the parties are governed by the law 
‘governing Aroras of the Jhang District. 
The next question is whether the Aroras 
of Jhang District ate governed by the Hindu 


Law or by custom. In our opinion the evi-. 


dence clearly shows that they are. governed 
by custom and not by Hindu Law in certain 
matters regarding succession. As regards 
this point there is the oral evidence which 
is supported in the case of ancestral pro- 
perty by several’ instances. 


Riwaj i-@m that the Aroras follow custom 
and not Hindu Law. There is hardly any 
rebuttal of all this evidence and we consider, 
therefore, that it is proved that the Aforas 
. of Jhang District are governed by custom 
in the matter of succession of daughters to 


their father’s property. X 
The next point éHat NS or de- f 
cision is what is -the custom: with re-- 


gard to the right 
inherit father's property and whether . near 
collaterals exclude daughters. The. Riwaj-i- 
am of the District is in favour of the collate- 
rals excluding married daughters both as to 
* ancestral and non-ancestral property. No 
doubt in cértain rulings of this Court it has 
been held that a Riwaj-i-am when contrary 
(2) 73 Ind; Cas, 898; 4 Lah. 202; A. T.R, 1923 Lab. 
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throughout. 
There is also.” - 

the ruling reported as Diyan v. Hira. 
Nand (2) and there is a statement in the. ` 


nd. 
.I R. 1923 P. O. 70; 
.L. 


of. daughters to. 


eas 


171 
to the general atoi ‘and not Supone by 
instances has very little value.: We are, 
however, clearly of opinion that the Privy E 
Council rulingsreported as Beg v. Allah Ditta 


whether: supported or unsupported by 
instances is a piece of evidence which, if 
unrebutted, is sufficient to -decide- the 
case. in the present case we have 
not only the Riwaj-i-am but we also have 


.& considerable amount of oral evidence to 


the effect that this is the custom of the Aroras 


‘and this oral .evidence mentions certain ' 


instanees. Standing by itself we would not 
have held that this oral evidence was suff- 
cient. to establish the case but coupled with 
the Riwaj-i-am we consider that it is proved 


‘that among the Aroras of Jhang District 


near collaterals as the present defendants 


; are, exclude married daughters entirely from 


succession to their deceased father's ances- 
tral and non-ancestral property.. . It is un- 
necessary: to discuss the various rulings 
which were-cited as to the rights ‘of fe- 
males and tHe value of oral evidence’ of 
males with respect to females’ rights of suc- 


- cession. It is sufficient to state that in this. 


case the Riw aj-t-am and the oral evidenée 


` unrebutted are sufficient to prove the de- 


fendants’ case. We, therefore, accept the 
appeal of the defendants and dismiss the 
cross-objections of the plaintiff and dismiss ` 
the plaintiff's suit. In the circumstances 
we leave the. parties to bear theirown costs 


Appeal accepted, 
Cross-objections dismissed. 


JA. 
) 38 Ind . Cas. 354; 45 PAR. 1917; 12 p. W. R. 1917; 
nan 310; 32 M. L. J. 615; 19 Bom. L. R. 388: 
.J. 5 525; 21 O. W. N. MB; 44 C. 749; 26 O. L. J. 
. À. 


J. 578; A. 
90. & A. TR Ei 25 6. 6. 
J. 289; 38 OTs 302; (1993) M. W. 
..T. 317; 10 O. L. J. 368; 50 I. A. 196; 35 
. 465 (P. .O.). 
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SIND JUDICIAL COMMIS- ` 
: SIONER’S COURT. 
Sxconp Cavin APPEáLs Nos. 1 *ro 5 or 1924. 
January 12, 1927. 
Present: —Mr. Rupehand Bilaram, A. J. O., 
' and Mr. Tyabji, A. J. C, 
` Freu or RADHAKISHENDAS ann 
EE OTHBRS—APPBLLANTS i 
versus g 
Masama GANGABAI wire oF GOPAL- 
~ DAS AND orszrs—RESPONDENTS. 
Contract Act (IX of 1872), s. 2L1—Widow of deceas- 
ed partner, when deemed partner—Continuance of 
business in ‘old firm name, effect of. 

.. The continuance by surviving partners of the 
business-of a firm in the old firm name does not by 
itself render the effects of a deceased partner liable 
for any partnership debts contracted after his death. 


“Lp. 172, col. 2.] 
In the absence’ of an expresé agreement to the 


< contrary the widow of a deceased partner does not 


become à partner herself by reason merely of the 


- fact that, after the death of her husband:she allowed : 


‘the capital which belonged to her:husband to remain 
-in the firme, or allowed the surviving partner to 
, carry on the business in the old firm name or by 
' the fact that. profit due to her husband during his 
„lifetime was credited to the personal account of her 
z “husband with her consent or to her knowledge anda 
‘sum of money ‘was paid by the surviving partners 


, out of the charity account of the firth to commemorate 


the name of her husband. [p. 173, col. 1l^ 


, Appeals: against the judgment and decree 
‘of the District Judge, Sukkur, ‘dated the 
29th September, 1923, in Appeal No. 2.of 1923 
- preferred against the judgment and decree 
.of the First Class Sub-Judge, Sukkur, dated 
„the 8th October, 3921, in . Suit No. 250 of 
"1919. 

Mr. Sribakendas H. Lulla, fòr the Appel- 
lants. “e 

Mr. Lurindarün T. -Bolkani, for the. Res- 


pondents. o .; 
J UDGMENT: 


Tyabji, A. J. C.—The only: ne that. 


isnow left for decision is whether Gangabai 


“the first réspondent should be. ‘considered 


.io be a-partner in the firm of Ohoithram 
"”“Gopaldas “and: Oo. ‘That firm. consisted 


: originally of amongst others two partners 
Gopaldas and his father Ohoithram. There . 
were other partners who: were not members: 


of the family. Choithram died in about 
1902 leaving a Widow  Hemibai and also 
Gopaldas, anda daughter. Gopaldas died 
in’. 1913 leaving as his widow: Gangabai 
the first respondent. Choithram’s daughter 
„had a son Thakurdas who wasthe third 
“defendant. 

‘It is argued that Gangabai became res- 
ponsible as a partner because she allowed 


the firm to be carried on in the name of her - 


$ 
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, by, such trader in his usiness. 


.made.by.Mr. 
his case that Gangabai.should be treated 
. as a partner.in the firm of Choithram Gopat- 


_to--her. . 


husband Gopaldas. 
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déceased ‘husband and her father-in-law. 
That. point has no force because it was a 
matter for the partners amongst themselves 
to decide whether.the good will of the firm 
including the right to carry on the business 
in the name of the partnership should 
continue to the surviving partners or to 
any one else and Gangabai could not even if 
she had désired ‘it have interfered with 
the carrying on of the business in theold 
name. She cannot by any possibility be 
considered to make herself liable by the 
fact. that the firm continued in the old name; 
Nor ean the fact. that’ she as the repre- 
sentative of a deceased partner allowed 


“the property left by the deceased partner 


to be used in the business necessarily make 
her a partner unless there is aspecial con- , 


_tract making her a partner in the firm. 


Section 243.of the Indian Contract Act 
specifically provides for the case. of the 


widow ofa deceased partner of a trader 


receiving a proportion of the profits made 
This sec- . 
tion is overlooked in the second point 
Lurindaram for supporting 


das: and Oo. It is iu evidence that a small 
sum of money was paid to her. But first 


„that sum represented the profits of the 


firm made in the life time of Gopaldasher 
husband, second, that sum has not been 
actually paid. to "her but merely credited 
I do notsee in what way that 
point.can help the appellant. . 
I would, therefore, dismiss the appeal with 


` costs.’ 


Rupehand, A. J. C.—I cancur, The 
suits of ‘the plaintiffs fail on .two 
grounds. In the first place these suits 
are not ' against Gangabai as a partner 
in the. firm of Choithram Thakurdas 
Gopaldas but against her inher capacity 
as the legal representative of her deceased 
The plaintiffs could 
only succeed secundum allegata et probata. 
If the plaintiffs wished to hold Gangabai 
liable.as a partner in the firm of her deceas- 
ed husband they should have applied for 
.tHe necessary amendment at the proper 
time. In the next place there is no evi-. 
dence to prove that she is liable as a 
partner in that firm, It is admitted that 
there is no,direct evidence that she agreed 
t® bea partner after the’ death of: her 
‘husband. ` All ‘that has been atfempted to 
be'proved is (a) that-sheallowed the capital 
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-which belonged fo her-husband to remain 
in the firm, (b) that the surviving partners: 
carried on the business in. the .old -firm . 
name, (c)thatthe profit due to her husband 
during his lifetime was credited. to the 
personal account of herhusband with her. 
eonsent or to her knowledge and (d) that a 
Bum of Rs. 200. was paid’ by the surviv- 
ing partners out of thé charity account. 
: of the firm to commemorate .the name of 
her. husband. 
' These.facts are not sufficient to render: 
her liable as à partner in the firm. The 
capital remained in the hands of thesurviv-. 
ing partners as a loan, vide s. 241, Indian. 
Contract Act. Again as pointed out by my. 
learned brother. they had. every right to, 
carry on the.business in the old firm's name. | 
It is well-settled that the continuance by, 
the surviving partners of afirm to carry ` 
on. the business in the old firm's name. 
does not.byitself render the effects of à; 
deceased partnerliable for any partnership 
debts. contraeted after his death. Cf.s. 14, 
el. 2-of the English. Partnership Act .of 
1890, 53 & 54, Vie, e. 39. The. two other 
Acts. relied on are.equally consistent with . 
the surviving. partners, having - continued . 
the business. on their-own.account and can- , 
not. render her liable as an.ostensible. 
partner. . 2 | 
‘All the five sappeals, therefore, fail and. 
-are disniissed with costs. . 
- P; B. A, Appeals dismissed.. 
ANA : 
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ant Collecter, First Class, Sitapur, dated the 
26th February, 1926. | SEED 
Messrs, Ali Zaheer and Moti Lal, for the ` 
Appellant. a ae 
Mr. Puttu Lall, for the, Respondent. 
, JUDGMENT.— These are the. defend- 
ant's appeals in three suits for profits b 
the respondents under s. 101, cl. (15) of the 
Oudh Rent Act, 1885. a : 
, Vidya Dhar the appellant is the lambar- 


‘dar ‘of the village Dubawan, Pergana 


Chandra in the District of Sitápur for the 
last. two. years. , In decreeing thé respond- 
ent's claim for profits against Vidya . Dhar 
the Courts. below have debited him with 
interest forthe period for which the claim 
for profits was made. in these suits, Vidya 
Dhar, as: stated before, was.a. lambardar 
for two years. For the rest of the period 
in -suit he was a. sharer as were the plaint- - 


iffs in-the séveral suits. 
: The. only ‘point for decision in: second - 
appeal is that though Vidya Dher may be. 
liable for interest-for the period’ during: 
which, he has occupied’ the office of lambar-- 
dar he. -is:nof liable under- any rule. of 

law to pay.interest for the time that he: 
was merely a sharer in the village. -I am 

of opinion that thé argument. is sound. - 
and must be‘accepted. The. liability ofa 
lambardar. for- interest is. founded on well. . 
recognised rules of equity whith were- 

Btated at some length by me in the judg- 


ment of the case of Aditya Prasad v. Chhote 


Lal (1) in-the old Court of the Judicial 
Commissioner of Oudh. In that case I 


. followed the decision of Mr, Spankie in 


t 


. QUDH C 
Szconp Rene Arrears Nos. 10, 
or 1927. , 
` May 3, 1927. 
. Present:—Mr. Justice Hassan. : 
VIDYA DHAR—DEFENDANT-—APPELLANT - 
otn versus ‘ é 
DHOKHAY LAGL—Praintire— 
RESPONDENT. : 
Oudh Rent Act (XXII«of 1886), s. 108—Co-sharer—. . 
Suit for profits. ey: . i 
Though a co-sharer may-be liable for interest for 
the period during which he has accepted the office of , 


lambardar, he is not liable under any rye of law to 
-pay interest for the time that he is merely a sharer 


HIEF COURT. . 
11 AND 12° 


. in the village. 


Aditya Prasad v. Chhote Lal (1) and Mirza Sadik 
Husain Khan v. Hafiz-ul-Rahman (2), followed. 

Appeal against the decree of the Dis- 
“trict Judge, ' Sitapur, dated. the llth De- 
gember, 1926, confirming that.of-the Assist- -` 


< 


_ arises will be reduced ‘by Rs, 3-9-7, 


be reduced by. Rs. 2:6:5, 


| the case of Mirza Sadik Hussain*Khan v.. | 


Hafiz-ul- Rahman - (2).. No such ‘liability 
attaches to the position of.a mere co-sharer. 

. I accordingly “accept these appeals.and 
modify the decrees.of. the Courts below as’ 
follows:— "DE EE. 
.. Appeal No- 10.—The sum of money dec- 
reed it the suit out of which the appeal 


Appeal No. 11.—In the suit out.of. which.. 
the appeal arises the sum’ deereed will be- 
reduced by Rs. 21-9-7. 

Appeal No, 12,—The amount decreed in: 
the suit out of which the appéal arises will 


. No order ss to ecsts. ` 
G. H. ; 

A.N. A. 

(1) 78 Ind. Cas. 85; 11 Ô. L. J 


R. 246; A: I. R, 1924 Oudh 
(2) 60. C. 89.. 


Appeals accept ed, 


, 200; 100. & A. T, 
319; Ly R. 5 A. (0,).99, 


174: c 
." RANGOON HIGH COURT. `. 
7". Civrn MISCELLANEOUS APPEALeNO, 244 . 
i . oF 1925. . . . 
E February 23, 1927. ect 
Present: —Bir Guy Rutledge, Kr., Chief. 
' Justice, and Mr, Justice Brown. 
Tre OFFICIAL ASSIGNEE AND OTHBRS— 
505 + APPBLLANTS 
Vas versus ` 
N. P. A. K. CHETTYAR Figw— ' 
RESPONDENTS, i ` 
~ Presidency Towns Insolvency Act (III of 1909), 
sè. 17, 52 (2), 56—Undischarged insolvent—Acquisition 
of property--Rights of Oficial Assignee--Bona fide trans- 
fer by insolvent-—Rights of ‘transferee-—Immoveable 
and moveable property difference between —Fraudulent 
preference—Transfer induced ‘by pressure of creditor, 
‘whether . fraudulent--Burden of proof of fraud— 
Registration Act (XVI of 1908), s. 17 — Registration of 
document —Document when takes effect. ‘ 
' Until the trustee intervenes all transactions by a 
bankrupt after his bankruptey with any person 
‘dealing with him bona fide and. for value in respect 


of. his after-aequired property whether with or with-. 


out knowledge of the bankruptcy are valid against 


the trustee. [p. 178, col. 1) 
Cohen v. Mitchell (4), followed 


The rule applies to immoveable as well as to move-. 


ble property. [ibid ! : 
Pak mad A De laa v. Vadilal Devchand 


Parekh (5) and Laduram Nathmull v. Nandlal 


Karuri (9), followed. - on 
© In re. New Land Development Association and 


Gray (2) and Official Receiver v. Cooke (8), not fol- 


lowed. 


Where a particular creditor ofan insolvent who- 


has received the benefit under a transaction sought 

--to be set aside has, on his own initiative, commenced 
pressing and forcing the insolvent to complete and 
fulfil his obligation applying a form of duress, it 
can never be said that such a position is brought 
about by ] 

- that particular creditor. [p. 175, col. 2; p. 176, col. L] 
“Under s.56 of the Presidency Towns Insolvency 


Act, the burden of proving fraud lies on the party. 


' "who alleges that the transaction is fraudulent. [p. 177, 
col 2.]: 4 : 


Nripendro Nath Shahoo v. Ashutosh Ghosh (6), fol-- 


lowed. E 
.Attachment of a property after the execution of a 


deed of sale relating thereto but before the regis- 


“tration of the deed does not affect the validity of’ 


the sale inasmuch as aregistered document speaks 
from the time of its execution and not from the date 


of its registration. [p. col. . see 
Miscellaneous appeal from the Original 


Side in Insolvency Oase No. 203 of 1923.. 
The facts of the case appear from the fol- 
. lowing judgment of Ounliffe, J. dated the 
23rd November, 1925, from whichthe appeal 
was preferred. : l 
. Cunliffe, J.—Thisisa petition within 
the Insolvency jurisdiction of this Court 
put forward in the following circum- 

stances: ; PD , 

“M.A. Salam: was first adjudicated . insol- 
yent.in Rangoon in the year 1912, . His 
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he insolvent with a view to preferring’ 
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liabilities were then stated to have been 
Rs. 12,000, Shortly after this adjudication 
he entered intó a business in partnership 
with others for the purpose of taking up - 
and carrying out Government Supply Con- 
tracts. He put no capital to this business; 
but it is said, that from the very first year 
he derived large profits from his share in 
the concern.- He stated on oath that short- 
ly after entering this business he paid all 
his creditors in full, but that in fact he 
never applied for his, discharge. He. 
appears to have expended large amounts on 
a somewhat curious combination of running 
a-Btable of racing ponies and gifts to char- 
ity. In addition to these activities he com- , 
. menced from the year 1920 to speculate in. 
real property. He bought town lots and 
-town houses, and in all the transactions 
which he undertook he made his purchases 
inthe name of his wife Zainab Bi Bi,-a 
pardanashin lady. In almost all of these 


: speculations the money for each purchase 
was borrowed from a Chetty Firm, but the 


interest on any loan was paid not in the 
name of the wife but in Salam's name from 
his own current banking account. At the 
end of 1922, or the beginning of 1923, a" 
somewhat ambitious venture was entered 
upon by the purchase and subsequent re-- 
building of Nos. 46 and 47, Mogul Street; 
but, about this time Salam appears to have . 
become on bad terms with his partners and 
indeed to have become also somewhat lower 
in his financial positions. Rumours of a 
possible future: crash came to the care (?) of - 
the members of the Chetty Firm of N.P.A.K. 
who had advanced various sums previously 
to Salam and who were the lenders in the 
46 and 47, Mogul Street deal. ° The actual 
mortgage-deed: with reference’ to these 


- premises was executed on the 25th of 


November, 1921, Having, regard to the 

suspicions entertained by the Chetty 

Firms, a meeting was held between the 

Firm's representative,Salam, Zainab Bi Bi 

and legal advisers, and an additional agree- 

ment was entered into’ that, in con- 

sideration of further loans, Salam and his 
wife agreed to transfer to the Chetty Firm 

the title-déeds and legal property in Nos. 46 

and 47, Mogul Street. -On the 17th of. 
August a formal conveyance was made by 

Salam and Zainab, Bi Bi of 46 and 47, 

,Magul Street in favour of the Chetty Firm 

in accordance with the agreement at the. 
April interview. In October 1923, Salam. 
again became insolvent, 
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In these circumstances the N.P.A.K. 
Firm petitioned the Court for a. declaration 
claiming the following reliefs:— 

(1) a declaration that Zainab Bi Bi pur- 
chased in. her own name from her own 
moneys or alternatively that the husband 
purchased the properties in her name with 
her money for her benefit and advancement 
and thereby she has become the owner of 
all the said properties; 5 : 

(2) that the series of transactions above 
referred to are binding on the interest of 
the said Zainab Bi Bi; on the interest of' 
M. A. Salam and on the Offieial Assignee; 

-(3) that the series of transactions having 
been entered into by the insolvent'as one of 
the parties thereto, thie said transactions are 
valid and operative even against the insol- 
vent and do not offend any of the provi- 
sions of the Insolvency Act; -> JM 

(4) for a declaration that the Official . As- 
signee has no interest or claim against the 
properties conveyed to the petitioners. : 

There were three tespondents to the peti- 
tion: (i) Hajee Rahimatulla Hajee Abdulla,’ 

(i?) Hajee Tar Mohamed Tayoob and (iii) 
the Official -Assignee. The first two re- 
‘spondents -intervened and represented by 
Counsel were heard, having filed a joint : 
written statement. But the. Official As- 

signee. was not represented beforethe Court. . 

Whilst denying most of the averments in 
the petition and denying that the petition- 
ers are entitled to the declarations for 
which they pray, the interveners contended 
that the properties were benami in Zainab 
Bi Bi'sname and the insolvent in most of ` 
these dealings was in fact, the beneficial 
owner of the properties and that the said. | 
properties myst be handed over to the 
Official Assignee as assignee of the insol- 

. yent's estate. "n 3 ` 

The first point, therefore, which has to be, 
decided is, whose property in law were the 

particular houses in Mogul Street? I have 
come to the conclusion, that the beneficial 
ownership of these properties was always in | 
the insolvent. It is ¢+rue.that they were, 


placed in his wife's name, ]It.i8 true that `- 


he took the’ precaution to obtain a power of- . 


attorney from. her to act on her behalf; but, ` 


the interest on the mortgage loans of this 
and on the previous transactions was, in the 
main, paid out of the insolvent’s current, 
account. The evidence of the representa- 
tive of the Ohetty F'irm convinced me that? 
throughout, the Chetties relied.upon. Salam: 
to carry out his bargain to keep up his pay- . 


eat e wasg e mwa p ca m —— 
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ments and finally to re-pay.the different 


-sums advanced. The eyes of the Chetties 


were always kept upon the manner in 
which Salam’s financial affairs were pros- 
pering or the reverse. ` 

An attempt was made to show that ‘the 
foundation of the whole of these trantac-. 
tions came from an advance of .Rs. 12,000 ' 
made by Zainab Bi Bi to her husband in 
the form of cash said to have been entrust- 
ed to her by a brother who had lived in her 


. house in Rangoon but. who afterwards went 


to Calcutta and there died. I reject this 


_ évidence-which was put forward by Salam, 


in my view, for the purpose of misleading 


-the Court. | I am strengthened, in my opin- 


ion, that all these properties were pur. 
chased by Salam under his wife's name for' 


‘his own use when I consider that each one. 


was highly speculative, and that Salam was, 
well-known as a man devoted to speculation ` 
and gambling. o , 
What legal effect then derives from the ' 
agreement made in April and executed in 
August upon these two valuable properties 


in respect of the Official Assignee and any 
_ other creditor? 1t is a well-known principle 
of Bankruptcy Law that both in the United. ' 


Kingdom and in British India, bona fide’, 
transfers of property before the actual in- - 
solvency takes place, provided, they are for - 
valuable consideration and provided. fur- . 
ther; as far as British India is concerned, . 
that, atthe time of the transfer, no notice ' 
of the presentation of any insolvency peti- . 
tion, either by or against the debtor, has ` 
been brought to the notice of thfse who ` 
benefit by such transfers are valid. If: 
fraud is alleged the onus of proving the - 
fraud lies heavily upon those persons who ^ 
put the suggestion forward. à 
It was stated by the learned Judges in - 
the well-known case of Official Assignee 


of Madres: v. Mehta and Sons (1) that to `` 


bring a transaction within s, 56 ofthe . 
Presidency Towns Insolvency Act (a section ` 
with which we are concerned in this case) ` 
the transaction must have been entered into ' 


with the dominant view of preferring a’. 


particular creditor. There are similar sec- : 
tions which» need not here be referred to in | 
detail in the English Bankruptcy Acta, ahd | 
itís' quite clear to me tha, if on examina- 


‘tion one finds-that the particular .ereditor* 
.who has received the benefit under the . 


‘transaction which is sought to be set aside,. 
. (1) 49 Ind. Cas. 968; 42 M; 510; 36 ML. J, 190: a5 ^ 
M, L, T, 265; (1919) M, W, N, 293, mue 


` 


M6 


has, on his own initiative, commenced press- ` 
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ing: and forcing the insolvent to complete 
and fulál his obligation, applying a form of 
duress, then it can never be said. that such 
a position of affairs is brought about. by the 
insolvent with a view to preferring that 


' particular creditor. On the actual facts ‘of - 


this case 1 am convinced that a préference 
to the Chetty Firm or indeed to.any creditor 
was the last thing which would have entered 
Salam's mind. The whole of his evidence. 
showed me thathe was struggling to make 
a profit by.the sale of Nos. 46 and 47, Mogul 


Street after they had been -re-modelled and 


ré-equipped, and he was striving-as strong-' 


ly as he was able to raise money up till the 
very last to free these properties from incum- 
prance and-to carry on still further his 
career in speculation. . 
“A further argument was put forward on 
behalf of the interveners by Mr. Sen that, 
oh the strength of two English cases, to wit 
In re New. Land Development Association 
and Gray È) and also another case, Oficial 
Receiver v: Cooke (3) the corresponding rule : 


> 


in the British Bankruptcy Actshas been held. 


' not to apply in analogous circumstances to: 


ansactions involving real property.. The 
fat decision was one of the late Mr. Justice 


' Ohitty’s and was a variation of the-rule laid 


Mm, 206; 38 W.R. 551; 7 Morrell 207, 


' the trustee." 


"between 


in the case^ of. Cohen v. Mitchell (4). ` 
f dE us aid down in that case was stated 


Lord Esher, M. R, on a principle ' principle of the exclusion of real. property 


by 
deduced r 

is point. 
je Until the trustee intervenes, all transae- 


from the earlier authorities 


on 
It runs asfollows:—  ' 


| tions by & bankrupt after his bankruptcy with 


erson dealing with him bona fide and 
ned nee respect.of his after-acquired 
property, whether with ‘or without know- 
ledge of the bankruptcy, are valid against 


itty, J. ) : 
s. E ihe Act distinguished in In re New 
Land. Dévelopment Association and Gray (2),. 
“property " and "real property." 


mainly .as the Court of Appeal, sub- 


` gequently suggested on the ground that 


a title to such real property ought not 
to be forced upon a purchaser on 
the principles of equity because, in all pro- 
pability, the title would bea defective one 
and. bound to be attacked by litigation. It 


(2) (1892) 2 Ch. D. 138; 66 L. T. 404; 61 L. J. Ch. 
323, 40 W. R. 295. : 7 . : 
($) (1906) 2 Ch. 601; 75 L.J. Ch. 757; 13 Manson 


; (4) (1890) 25 Q. B, D.202; 59 L.J. Q. B. 409; 03 L 


E 


_ British India. 


replying on the strict word- - 
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would be repugnant in the view of the 
Court of Appeal on, principles respected 
by the Courts of Chancery to force such a 
title upon any purchaser. 

Neville, J., in the second case of the 
Officiel Receiver v. Cooke (3) followed: the 
ruling in In re New Land Development. As- 
83ciation and Gray (2) as confirmed by the 
Court of Appeal but with some doubt and 
he refused to exclude, on the basis of real 
property, personal estate consisting of lease- 
holds. ; 

I have been informed by léarned Counsel 
that this doctrine of exclusion of real pro- 


, perty laid down in the cases. I have men- 


tioned has been rectified in a recent amend- 
ment to the Bankruptey Acts in Great 
Britain ; but I regret that I have not been 
able to verify the reference from my note. 
Be that asit may, however, Ido not. think 
that such an exclusion was ever contem- 
plated oreven given-effect to by a Court in 


In the case of Alimahmad Abdul Hussein 
v: Vadilal Devchand Parekh (5) the general 
principles of trahsferance for value and 
bona fide before the intervention of an 
Official Assignee were given effect to with- 
out comment in relation to both moveable* 
and immoveable property. i 

Various other cases could be cited but I 
am convinced, as I have said, that the 


in. England has never applied in British 
India probably because the deed of transfer 
of immoveable přoperty is not regarded and 
has never been so regarded in British India 


' with the amount of sanctity which the old 


Courts of ‘Chancery did so regard such 
transactionsin days gone by. "NN 
Accordingly I shall give effeat to the peti- 
tioners' prayer as follows :— 
(1). that the series of transactions in suit 


-are binding on the Official Assignee and 
. the interveners in favour of the petitioners ; 


(2) thatthe series of transactions in suit 
are valid and operative against the insol- 


- vent and did not. offend any material sec- 
-tion of the Presidency * Towns Insolvency 


Aet;and - . 

(3) that the Official Assignee has no in- 
terest or claim against the properties con- 
veyed tothe petitioners, nor.have the in-- 
terveners. . . 

The petitioners are entitled to their cost 
of this hearing: . 

s 


(5) 53 Ind. Cas, 197; 43 B, 890; 21 Bom. L R. 849, 
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Mr. S. N. Sen, for the Appellants. 

Mr. Leach, for the Respondents. 

The case coming on for hearing before 
the Appellate Bench, their Lordships de- 
livered the following . 

JUDGMENT. 

Rutledge, C. J. and Brown, J.— 
This isan appeal from the Original Side 
of this Court in its 
‘diction in which it held that certain 
transactions, including a conveyance of 
certain immoveable property to the re- 
spondents by the insolvent and his wife, 
were valid as against the Official Assignee. 
There is a cross-objection that the trial 
Court was wrong in holding that insolvent’s 
wife Zainab Bi Bi was a Lenamidar of 
the property in dispute. 

The insolvent M. A. Salam was first 
adjudicated an insolvent in 1912 and 
the balance of his assets was about 
Rs. 12,000. It is clear that he never obtained 
any discharge for this insolvency. Ha 
alleges that he paid -his creditors in full 
but of this there js no corroboration, and 
one would have expected, if he had, that 
he would have applied for and obtained 
his discharge. He entered into partnership 
with the 2nd and érd appellants carrying 
on business as Government supply 
contractors and. he seems to have made 
soma money in this business. After the 
Great War he seems to have engaged in 
speeulating in real property. Purchases 
were made inhis wife's name with money 
for the most part borrowed from Chettyar 
Firms. Each transaction was outside the 
partnership business: The partnership 
was dissolved on the 16th November, 1922, 
and the 2nd and 3rd appellants filed, on 
the 26th June. 1923, Civil Regular No. 337 
of 1923, clainting a large amount as due to 
them from Salam, and, on the 6th July, 
1923, obtained attachment before judgment 
. of, inter alia, the properties with which 
we are concerned “in the present suit. 
The respondents held registered mortgages 
ovér the properties, Nos. 46, 47 and 56, 
Mogul Street, and, had entered into an 
agreement. of sale dated the 27th April 
1923, whereby they became the purchasers 
ofthese properties the consideration being 
the amounts owing on the: nlortgaged 
properties, plus interest, plus unsecured 
debt, owing to the respondent firm. It is 
admitted that this agreement of sale requir- 
ed registration and that it was ‘only regia 
tered on the 15th August,-1923, or some five 
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weeks after the attachment before judgment. 
And, on the 17th August, 1923, a sale-deed 
ofthe properties mentioned in the agree- 
ment of sale was duly executed and regis- 


-tered, By Civil Miscellaneous Case No. 


187 of 1923 the respondent firm applied 
for removal of attachment on the 2nd 
October 1923, and on the 4th October, 1923, 
Salam was adjudicated insdlvent on his 
own. petition. We may note that the 
9nd and 3rd appellants had also applied 
for his adjudication.. | , 

It has been contended for the appellants 
that the agreement of sale not having 
been registered at the time of the attach- 
ment cannot -afféct the validity of the 
attachment. On this point, in our opin- 
ion, s. 47 of the Indian Registration Act 
is conclusive for a registered document 
speaks from the time ofits execution and 
not from the time of its registration. 

It has been further urged on behalf of 
the appellants that the conveyance of 
these properties to the respondent firm 
constituted a fraudulent preference and 
as such void under s. 56 of the Presi- 
dency Towns Insolvency Act. No .doübt, 
the conveyance of the 17th August, 
1923, was within threé months: of the 
insolvency but the agreement of sale of 
the 27th April, 1923, which is the important 
document in the case, was over five months 
before the insolvency, and wé agree with - 
theleàined trial Judge thatathis agreement 
was the result of pressure from the respond- 
ent firm and not due to'collusion on the part 
of the insolvent with a view to defeat and dé- 
fraud his late partners or other crgditors, 

We agree with the Oalcutta High 
Court that underthis section the onus of 
proof rests ón the party alleging that the: 
transfer is fraudulent [see Nripendro Nath 
Shahoo v. Ashutosh Ghosh (6)]. 

Another question arises for determina- 
tion in fhis case. : 

As we have seen Salam was adjudicatéd 


- an insolvent in 1912, and never received his 


discharge under that insolvency, and it was 
argued on behalf of the appellants that, by 
8.17 of the Presidency Towns Insolvency 
Act, the property of the insolvent wherever 
situated. shall vest in-the Official Assignee, 
and that, by s. 52 (2) (a), the property.of 
the insolvent shall comprise; inter alia, of 
all such property as may bé.acquired by or, 
devolve on'him before his discharge. The 


(6) 29 Ind, Cas. 128; 19 O. W. N. 157; 210, L. J 
167. d 
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; words of the sections in their natural mean- 
. ing are perfectly clear, but, as the learned 
trial Judge observes, the English Courts in 
a long line of cases, which have been sum- 
med up in the leading cesse of Cohen v. 
. Mitchell (4), lay down that until the trus- 
tee intervenes all traneactions by a bankrupt 
after his bankruptcy with any person deal- 
ing with him bona fide and for value in 
respect of his after acquired property whe- 
ther with or without knowledge of the bank- 
ruptcy are valid against the trustee. 

. Itis true what in the ease of In re New 
Land Development Association & Gray(2) the 
Court of Appeal upheld the decision of Mr. 

. Justice Chitty that this rule did not apply 
to real property. We observe, however, 
that, by the Engiish Bankruptcy Act, 19.4, 
s 47 (1) the Legislature has adopted the 

: rule in Cohen v. Mitchell (4) and applied it 
to real as wellas to personal property. The 
rule has been adopted by most of the High 
Courts in India. No doubt the decisions 
were undér the Insolvency Act of 1848, such 

. as Kristocomul Mitter:v. Luresh Chunder 
Deb (7) and Fatima Bibi v, Fatima Bibi 
(8). Alimahmad Abdul Hussein v. Vadilal 
Devchand Parekh (5), Laduram Nathmull v. 

“Nandlal Karuri (#) and Chhote Lal v. Ke- 
dar Nath (10) adopt ibe rule. In the Bom- 
bay case a Bench and in the Calcutta case 

the present Chief Justice, then Mr. Justice 

Rankin, heldthat the rule applied to im- 
moveable as well as to moveable property. 
In the case of Ma Phaw v. Maung Ba Thaw 
(11) a Bench of this Court held that, by 
reason of the word “forthwith ” in s. 26 (4), 
of the Provincial Insolvency Act, the prin- 
ciple of Cohen v. Mitchell (4) could not, be 
applied to that case. They also held that 

. even if the principle were applied it would 
nob avail the insolvent as the transaction 
seems to be ńeither bona fide nor for value. 
The word “forthwith " does not occur inthe 
Presidency Towns Insolvency Aet, so the 


present case can be easily distinguish- ' 


ed from Ma Phaw’s case (11). We con- 
fess that we are reluctant to read into 
the Act something which is neither express 
nor arises by necessary implication. We 
admit thatit would be. inequitable to render 


D 8 0.558; 12 C. L. R. 253; 4 Ine. Dec. (N. s.) 


(8) 16 B. 452; 8 Ind. Dec. (X. s.) 780. 

(9) 55 Ind. Oas. 74%; 47 C. 555; 31 C. L. J. 150. 
* (10) 84 Ind. Üas.'269; 46 A. 565; 22 A. L.J. 455; A, 
1. R. 1924 All. 703; L. R. 5 A. 329 Civ. ` 

(11)-97 Ind. Cas. 221; 4 R, 195;. 5 Bur. L J. 98; A. I. 
"R. 1926 Rang. 179, 
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void all transactions between an undis- 
charged insolvent and third parties who, in 
good faith without knowledge of the insol- 
vency, have given full consideration for 
what they purported to purchase from him. 
We can also see that the extension of the 
rule in this country. where fraud 1s rampant 
and very easy to conceal, may, in many 
cases, resultin creditors being deprived of 
their justrights. Í 

In view, however, of the weight and 
unanimity of decisions of the various High 
Courts of India applying the rule, we do 
not feel justified in refusing to follow it. 
On this point also we .coneur with the 
learned trial Judge. 

Que point only remains to bs con- 
sidered and that is that the léarned 
trial Judge was wrong in holding that 
Zainab Bi Bi was merely a benami- 
dar on behalf of the insolvent. We have 
carefully considered the evidence on this 
point and we are satisfied for the reasons 
given in the order appealed from that the 
decision of the learned trial Judge on this 
point was correct. Thé appeal, although 
in view of our decision on the other points, 
this question does not arise, is accordingly 
dismissed with costs. The case wasa heavy 
one and we allow 20 gold mohurs per day fof 


two days. * t 
A. N. A. Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Second Civin APPEAL No. 56 oF 1923. . 
September 20, 1924. e 
Present:—Mr. Hallifax, A.J. C. 
PANDU —PLsINTIFF—AÀPPELLANT 
versus . 
KAUTIKABAI—DEFBRNDANT 
— RESPONDENT. 

C. P. Tenancy Act (XI of 1808), s. 46—“Occupy,” 
whether includes occupation of land as sir—Inter- 
pretation of Statutes—Meanings of same words used in 
Act, whether can be different. i 
* The word “occupy” ins. 46 of the C. P. Tenancy 
Act of 1898 includes occupation of sir land by a 
proprietor and cannot be restricted to occupation in 
the capacity of an occupancy tenant only. [p. 180, 
col. 1. : 

A astel is, therefore, entitled to inherit an 
occupancy holding ifthe common ancestor of the 
last male holder and the collateral held the land as 
sirin his capacity as proprietor and the land hag 
since become the ex-proprietary occupancy land. [p; 
180, col. 2.] 4 E ; 


-an earlier generation and- 


and from the other entries in 


-[103 T.-C: 1937] 

The occupancy right held by an ex-proprietor in land | 
' that was his sir is part of the right he held in the sir 
and not aright newly created in 1 him by Statute. [p. 
180, cols. 1 & 2.] 

The same word cannot have different meanings in 
different parts of the same Act, even if they : are not. 
consecutive sections. [p. 180, col, 2.] 

Appeal against the decrea of the District 
Judge, Wardha, dated the-lath December, 
192 2. in Civil Appeal No. 112 of 1922. 


Sir B. K. Boseaud Mr. P. N. Rudra, for. 


the Appellant. 
` Messrs. V. R. Pandit, R. B, 
Kedar, for the Respondent. 


JUDGMENT. —The two-persons who 
instituted this suit claimed to be the heirs 
of a deceased Hindu, Mahadeo Kunbi, and 
to be entitled to possession: of his estate 
on the termination by re-marriage of the 


and T. J. 


limited ownership of his ‘widow. As not 


infrequently happens, one of the two plaint- 
iffa who claimed to inherit. equally is of 
in a nearer 
degree of relationship to.the last male 


holder than the other, and the latter has. 


now dropped outof the case. .Pandu, the 


.former,who is appellant here, is admitted 


to ba Mahadeo's only reversionary. heir 
“under. the Hindu. Law, their common.-ances- 
tor being one Bapuji, and the „dispute i in 
this case is in respect only of his night to 


"inherit an occupancy holding of 48,78 


-acres which was a part of Mahadeo's pro- 
perty. As thesecond marriage of Mahadeo's 
.widow took place in 1919, the case is 
governed by s.460f the Tenancy Act, 1898, 


and itis admitted that Pandu “satisfies all 


the conditions of that section necessary to 
‘make: him occupancy tenant of Mahadeo's 
holding except one; itis contended. by the 
opposite party that their. common ancestor 
Bapujithever" occupied” the holding accord: 


ing to the meaning of the concluding Nord. 


of s, 46 (1). - 

- Itisadmitted that an area of 72 acres, 

which included the whole of Mahadeo’s 
occupancy holding, was held by Bapuji as 
sir. Sir was for the first time "definitely 
defined”, asthe learned District Judge puts: 
it, in 8. 3 (11) of Agt IX of 1883, and Bapuji: 
died in 1870. - But in the jamabandi Of: 
A800 he is recorded as tenant of the whole. 
72 acres, and also as hissedar: malguzar, : 

at: docu- 
ment it is clear that he had broken: up 


' all the land from waste, some of it 13 years 


1870. The whole of it was, therefore, 


and the rest 29 years before his death in 
bis 
gir in 1870 under both el, (b) and el. (c) 


-PANDÜ v. KAUTIRABAT, ed 
“of the Teaancy Att’ of 1883 though it wis 


- of sirland can, be said to 
-land for the purposes of s. 46 (1) of the 


di 


not then so recorded. Anyhow ' "Bapuji'a 
occupation of it was of the same character 
as if it *had been sir and had been so re- 
corded. < 

.The duestion'for ‘decision then is whether 
&-prpprietor holding cultivating possession 
“occupy” that 


Tenancy. Act, 1898. Inthe lower Appellate . 
Court it has been held that he cannot, and . 


_the plaintiff Pandu has appealed against 


that decision. Before that question is dis- 
cussed it will be well to-déal with another 
small matter arising out ofa passage in. 
the judgment ofthe lower Appellate Court, 
which is perhaps only a suggestion of a . 
‘view that-is incorrect and not an expres- 
Sion ofit.: The learned Judge writes: "The 
fields. in suit formed only part of the land 
held by Bapuji. Exhibit P-1 is the Settle- 
ment Khasra of 1860 and shows that Bapuji 
held 72 acres:- the land in suit,only amounts 
to 48.78 acres. Bapuji's holding was parti- 
tioned amongst the sons in 1880. In 


` Son Singh v. Thakurram (1) it has been held 


that a tenant whohas previously held a 
part only of an éxisting holding cannot 
be said tohave occupied the present hold- 
‘ing within the meaning of s. 46 of the 
‘Tenancy Act. Though the converse of 
‘this might not apply it was also held that 
where a partition is made a fresh holding 
is created. 

For the judgment in Bolt Singh v. Thakur- 
-ram (1), of which the title has bsen misquot- 
ed, I am responsible. In thatcase the question 
was whether one Anant could be regarded 
as having “occupied” an existing holding 
of about thirteen acres, of which up to hig 


-death he had been tenant of about six. 


The passage towards the end of the judg- 
ment to’ which the learned Judge refers 
ds: this: "If the whole cf the present hold : 
ing were a part of the original holding.of 
Anant, then it might be argued with some 
Show of reason that he did ‘occupy’ it within: 
the meaning of s. 46 ofthe Tenancy Aet, in: 
spite.of the opinion already expressed that 
each part ofa holding after partition 4s. 
an entirely new holding. But it, cannot 
possibly besaid that he occupied the pra- : 
sent holding of13'25 acres just because ` 


about half ofit was included in the hold- | 


ing: which he did occupy.” “All that need : 
ie said js that the argument eould 'have 


1) 89 Ind, Oas. 2p IBN. D. R. 48; (1922). A.I A 
i A 21; 8 Ñ. L, J. 243, 


180 6 

been said notonly tohave some show of 
reason behind it, but to be unanswerable, 
but it was unnecessary to put the matter, 
so strongly for the purposes of tHat case. 

On the main question whether occupation 
of sir land can be regarded as occupation 
for the purposes of s.46 the learned Dis- 
trict Judge has accepted the view express- 
ed by the Hon'ble the Financial Commis- 
sioner in Labchand v. Daulatsingh (2) 
which is published in the old Revenue 
Manual under s.4§ of the Tenancy Act, 
- 1898. In that case it was held that the 
word 'oceupy" in s 46 means to hold as 
.an occupancy tenant and does not include 
_ the occupation of sir land by a proprietor. 
The basis of the decision is summarised as 
-follows: “A holding is a parcel of land 
held by a'tenant of a landlord under one 
lease or one set of conditions. In the 
present case there was no holding prior 
to 1902, as there was then no relationship 
of tenant and landlord, and though a 
common ancestor may have occupied ‘the 
land which now forms the holding, I 
hold that he cannot be said to have 
occupied the holding.” 

With great deference I would say that it 
.is the word “occupy” that requires inter- 
pretation, not the word “holding”. Whether 
the common ancestor was in possession of 
the present "holding" or not may be in ques- 
tion in such a case, as it was in Son Singh 
v. Thakurram (1) and was apparently sup- 
posed to bein this case.. But that ques- 
tion did not arise in Labchand v. Daulat- 
singh (2). the question that did arise was 
whether that possession by the common 
ancestor was an “occupation” within the 
meaning ofs, 46 (1) or not. 


. That the word “occupy” in that section- 


does include occupation of sirland by a 
proprietor appears to me beyond doubt. 
. Indeed its meaning may be wider still and 
may include come of the tenures whiah are 
mentioned in Labchand v. Daulaisingh (2) 
as indicating the absurdity of any exten- 
sion of its meaning beyond that of posses- 
sion by an occupancy tenant as such, but 
I am not concerned with that at present, 
In the judgment'in Sheoram v. Tikaram 
(3) I gave reasons, which on, further 
examination still seem to me cogent, for 
holding that the occupancy rightheld by 
an ex RE in land that was his sir 
(2) C. P. R. R. 3 

A3) 71 Ind. un 329; 19N.L, R. 26; A, I, R, 1923 
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is part of the right he held in the sir 
and not aright newly created in him by 
Statute, In that view the holder of sir may 
be regarded. assatisfying even the condi- 
tion laid down in Labchand v. Daulatsingh 


(2) he does hold theland as an occupancy : 


tenant, but he isalso the proprietor of it. 
That this view of the dual capacity of the 
holder of sir is no recently evolved legal 
abstraction is made quite clear by the 
jamabandi for 1860 filed in this case, 
where Bapuji is recorded as proprietor and 
also as tenant in possession. 

But there are further reasons for holding 
that the meaning of the word “occupy” in 
S. 46 (1) is not restricted to occupation in 
the capacity of an occupancy tenant, but 
extends at least to occupation of sir by a 
proprietor. The word is not used elsewhere 
inthe Act, or as far as Iam aware, in any 
other Act, in that restricted sense, and if 
the Legislature had meant that the ancestor 


bad to be a person "who was an occupancy ' 


tenant of the holding”, those words would 
have been used, instead ofthe unusual and 
clearly wider expre&sion: "who occupied the 
holding". 

The meanin E the Legislature intendéd 
the words to convey is made if possible still 
elearer, at least in respect of sir land, by the 
use of the word “occupy” inthe section of 


-the same Act immediately before the one we 


are considering. Section. 45 (1) speaks of a 
proprietor's right in the sir in his separate 
possession as “the right to occupy’ sir land 
as a proprietor’, and the same word cannot 
have different meanings in different parts 
of the same Act, even if they are not con- 
secutive sections. 

The decree of the lower Appellate Court 
willaccordingly be set aside. In its place 
a decree will issue declaring the plaintiff- 
appellant Pandu to be the occupancy tenant 
of the land in suit and ordering the third 
defendant, who is a Receiver appointed by 
2 Magistrate under s. 146 of the Criminal 
Procedure Code,to put him in possession 


of it. The first t*o defendants will 
pay the cosis of all. the parties in 
all ‘three Courts, including those of the 


Receiver if he incurred any; it would seem 
that he did not, 

Q. R. D. - 

A. N. A. 


Decree T aside, 
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RANGOON HIGH COURT. 
CivinL MISOELLANEOUS APPEAL No. 210 oF 
. 1925. . 4 
February 14, 1927. ' 
Present:—Sir Guy Rutledge, KT., Chief 
.. Justice, and Mr. Justice Brown. 
, MAMOOJEE MOOSAJEE AND OTHERS 
— APPELLANTS 
versus `° 
N. M. MRERA MOIDEEN. Bros.— 
RESPONDENTS. 
Presidency Towns Insolvency Act (III of 1909), 


ss. 29 (4), 89 (1), 108—Insolvency Rules (Rangoon . 


High Court), v. 154—Scheme for. composition—Power 
of Court to substitute Official. Assignee for trustee— 
Duty -of Court in considering schemes—Bankrupt 
guilty of fraudulent acts—Scheme, whether can’ be 


' approved. 


The substitution of the Official -Assignee for the 
trustee proposed for a scheme of camposition -is a 
substantial alteration of the scheme, and the Insol- 
vency Judge has no power to make such an alteration 
in view of the provisions of r.154.of the Insolvency 
Rules of the Rangoon High Court. [p. 181, col. 1.] 

The interest of - the creditors is not the sole con- 
cern of the Court in questions of approving schemes 
of composition. If the Court is of opinion that, how- 
ever beneficial to-the creditors the scheme may be, 
yet it is not in the interest of the public or of com- 
mercial morality that the bankruptcy should be 
annulled, it isits duty notto approve ofthe com- 
position. [p. 181, col. 2.] 

In re Beer (1) and Ex parte Reed (2), followed. 


Mr. Dantra, for the Appellants. z 
Messrs. Patel and Sen, forthe Respond- 
ents, | ; 


JUDGMENT.—This is an appeal from 
an order of the Original Side of this Court 
approving ofa composition whereby the 
firm should be discharged on payment of 
six aunas in the rupee of total liabilities, 
such payment.to be made in two -instal- 
ments. e 

The ordes is attacked on two grounds. 
First that the Court made an alteration.in 
the substance of the scheme, which stated 
that the payments should be made through 


a trustee, whereas the Court ordered that . 


the administration ‘of the scheme was to 
remain in the hands gf the Official Assignee, 
and that this is contrary to the terms of 
r. 154 of the Insolvency Rules of this Court. 
"We have read the succeeding rules to see 
if there was anything which would affect 
the rigour of this rule and give the Court 
a wider power to vary the scheme propos- 
ed. But we have been unable to find it. 
The only question then is this, was the 
substitution of the Official Assignee for 
the trustee proposed for the scheme *an 
alteration in the substance of the scheme ? 
In our opinion it clearly was, That being 


MAMOOJEE MOOSAJEE V.. MEERA MOIDERN, 


ta 


181 


- the case,the Insolvency Judge had no power 


te make such an important variation, but 
should have adjourned the matter to enable 


© the creditors to put.up.a new composition 


scheme to be administered .by the Official 
Assignee. This issufficient to set aside the 
order appealed from. : 

The second ground is that the conduct 
of the insolvents has been so unsatisfactory: 
that it is notin the interests of justice 
that they should be discharged without 
full and proper enquiry into their dealings : 
with their business and property. 

The learned Judge in” insolvency has ' 
stated that “ there are very suspicious cir- 

` cumstances’ in this insolvency,” but con- 
siders that he is bound'to carry out the 
wishes of the majority of the creditors. The 
majority, both in numbers and in amount 
- of debts proved, is very decided. ‘We feel, 
however,: that the interest of the creditors 
“is not the sole concern of the Cburt in ques- 
‘tions of approving schemes of composition. 
As has been said by Lord Justicé Romer 
[In re Beer (1)]: “ Undoubtedly the Court 
ought to take into serious consideration | 
the position of.the bankrupt when it is 
proved that he has been guilty of miscon- 
duct in order to see-whether itisfor the 
. interest of the publie -that the bankruptcy 
should be annulled. In a.case of this kind 
the Courtought to have regard to the in~ 
terests of the publie and “of commercial 
morality—to the conduct of the bankrupt, 
on the one hand, and to the interest of the 
creditors on the other; and if the Court 
' comes to the conclusion that, however, bene- 
fieial to the creditors the scheme may be, 
' yet it is notin the interest of the public 
or of commercial morality that the bank- 
ruptey should be annulled, it is their duty 
torefuse to annul it," [see also Wa parte 
Reed (2)]. : < 
We have read the Official Assignee's 
‘report and compared the part dealing 
with the" conduct of the insolvents 
“with the evidence on the record which 
"amply justifies the main features of 
. the report. So far fram recommending 
that the composition be sanétioned, he asks 
‘that charges be framed against the insol- 
vents under s. 103 ofthe Act. Prima facie 
grounds for believing the insolvency to be 


(1) (1903) 1 K. B. 628 at p. 634; 72 L.J. K. B. 366; 
51 W. R. 422; 88 L. T. 334; 19. T.,L. R. 319; 10 
Manson 136. 

(2) (1886) 17 Q. B. D. 244; 55 L. J. Q. B. 244; 24 W. 
R. 493; 3 Morrell 90; i 
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` a. fraudulent one seem to be-on the record 
and the learned trial Judge has not consi- 
dered the question whether charges under 


': g, 103 could be framed,’ If such. charges - 


are substantiated then under s. 39 (1) the 


Court is bound to refuse the discharge and - 


under s. 29 (4) in all suci ‘cases the Court 
shall refuse to approve of the proposal. 


Unless the Court was satisfied that there - 


was no justification for framing such char- 
ges it seems clear to us that the. Court 


ought ‘not to ‘approve of the composition . 
as such a step effectually bars any enquiry 


into any charge under s. 103, 

.It has been urged that great confusion 
will result as ‘the surety has already paid 
five-annas in. the rupee to, the Official As- 
signee .in this case, as there was no’ stay 
of execution pending the appeal. We can. 
not help that. We ars of opinion that it 
is not in the public interest or in that of 
commercial morality to approve ` of this 
scheme. 

. The appeal is allowed and the order ap- 
pealed from set aside with costs five gold 
mohurs, : 

A.N. A, Appeal allowed, 


LAHORE HIGH COURT. 

First Ort APemAL No. 2308 or 1922. 
May 3, 1927. 

Presen]:;—Mr. Justice Fforde and 

r. Justice Jai Lal. : 
CORD SINGH AND OTHERS—PLAINTIFFS 
— APPELLANTS | É 
"VeTSuS 
KARTAR SINGH AND. OTHERS— 
' DEREN DANTS— RESPONDENTS. 

"Punjab Land Revenue Act (XVII of 1887), `s. L4— 
Entries of ownership in pedigree lables—Presutftption 
of correctness —Shamilat land—Sale of khewat, whe 
ther passes rights in shamilat—Evidence—Unproved 
documentary evidence—Objection in appeal. 

The presumption of correctness attaching to 


pedigree-tables extends to entries relating to the. 


ownership of land described therein, [p. 183, col. 2.] 
- Wali Muhammad v. "Muhammad Bakhsh (1), dis- 
tinguished. . 

‘Mere conveyance "of land without expfessly in- 
cluding an interest in the shamilat does not convey 
such an interest. [p. 182,.col. 2.] 


‘An objection as to thé’ absence of proper proof of ' 


documentary evidence cannot be taken for the first 
time in appeal. , [p. 183, col. 1.] 

: First appeal from ‘the decree of the Senior 
Subordinate Judge, J meee: dated ewes 
22nd J aly, 1922, 


GQUBDIT SINGH .v. KARTAR SINGH, 


[108 I-O; 1927] | 
Messrs. M. .C. Mahajan and Basan . 

‘Krishna, for Messrs, G. S. Salariya and 

Nawal Kishore, for. the Appellants. 


Lala Badri Das, R. B., and Mr. S. L. 
Puri, for. Mr. J. L. Kapur, for the Ré- 


spondents. 
JUDGMENT. 

Fforde, J.—The plaintiffs eT are pro- 
prietors of land in the village Nagar, Tahsil 
Phillour, brought thissuitfor a declaration 
that a sale by them to the contesting defend- 
ants (who are also proprietors ofthe same . 
village) of certain plots of land,did not , 
carry with it, the proportionate share of 
shamülat appurtenant to those plots. The - 
learned trial Judge has held that the | 
plaintiffs have failed' to establish their 
contention, and that the defendanis have . 
affirmatively proved that in the convey- 
ance of the plots in question a. propor- 
.tionate share of shamilat passed. : 

The onus of proving that no share in 
the shamilat was included dn the original ' 
sale which took place in the year 1849, ' 
was placed upon the plaintiffs. The sole E 


" evidence which they produced to support 


their case consisted of an order dated the - 
12th of October, 1849, made by the Deputy ' 
Collector. In that order the Deputy Col- 


"lector recited that the plots of land in ques- 


tion had in fact been sold to the defend- 
ants, but the order omits any mention of 
shamilat land having been conveyed with 
the respective plots. It is upon this com- 
mission that the plaintiffs rely to estab- 
lish their contention. It has been argued 


' for the plaintiffs that the mere convey- 


ance of land without expressly including 
an interest in the shamilat „doe not 
convey such an interest. This,°no doubt 
is the law. The defendants, hewever, 
have taken upon themselves the onus of 
Showing that in fact; an interest in 


-shamilat was expressly conveyed with the ° 


plots in question. To support their case 
they have produced e three dccuments. 
Firstly, a copy of the deed of sale of 184y 
and a fragment of the original deed. The 
‘copy bears date 1866. It has -been pro-: 
_duced from proper custody, namely, from 
‘the custody of the successor-in-interest of 
the original vendees, and being more than ' 
30 years old ‘does not require proof of © 
execution. Moreover, it appears'to have | 


been admittéd in certain litigation in 
1875, as it bears in endorsement to that 
effect. The defendants have not been 


* able to produce any record of this docu: ` 
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“ment ever having been registered. It is 
-possible that either the document was not 


registered or, if registered, the record of 


such registration has been lost. It may 
be remarked that the provisions in regard 
to registration of documents only came 
into force a few months prior to the date 
of the execution of the document in ques- 
tion. The copy was attested, in accordance 
with the law which existed’ at that date 
and bears a proper certificate of attesta- 


tion in accordance with the. then existing’ 


procedure. I have no-doubt whatsoever 
that this copy is a genuine copy of the 
original deed by which the plots of land 
were conveyed. In this document the 


 Shamilat is conveyed with. the plots in 
' question. 


The next document relied upon by the 


, defendants is a table of the proprietors of 


the village in question. This ‘pedigree-. 


. table is stated to be a copy, of the Settle- 


ment of 1885. Ithas been contended by 


. the plaintiffs that this document has not 


been proved to beacopy of the Revenue 
Records of that date, but this objection 
was not made during the tiial. It was 
tendered in evidence. as being such acopy, 


it was. accepted by the Judge who decided. 


this caseas a genuine copy, and it is too 
late at this stage to contend that 
it has not been properly proved. I may 
mention in passing that the documentary 
evidence on both sides has not been 
proved in accordance with the proper 
procedure for proving documentary evi- 
dence, but neither party objected to the 


“mode in which this evidence was tendered, 


` bhayaéhara ghair mukammal. 


‘on it the follewing statement:— 


and they cannot now raise any objection 
of this natare. This pedigres-table bears 

“The tenure .of the village being 

"Bons of Tahl Singh, caste Jat Gilla, 
got the property by means of sale, together 
with shamilat, from Qahl Singh, Daswanda 
Singh and Nihal Singh, father- of the 
proprietors entered at Khata Nos. 76, 80, 82 
and 89." i 2 s 
~The shamilat there referred .to is 
the shamilat now in dispute. .Mr. Nawal 
Kishore urges that the entry in this,pe- 
digree-table referring to the ownership of 
the property therein described is not ad- 
missible in evidericeas it is extraneous . to 
the matters which are required to “be 
recorded in a ‘pedigree-table, and he 
relies upon some dicta of Broadway, J, in 


c 


GURDIT SINGH v. KARTAR SINGH, oa 


. attached 


“a proportionate interest in the 


° DH 
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Wali Muhammad v, Muhammad Bakhsh 
(1). . It ig apparent, however, on reading the 
case cited that the learned Judge: did not 
decide thatreference ina pedigree-table to 
the ownership of-land was not admissible 
in evidence. What was decided was that 
such evidence, if admissible, could be 
attacked in any way in which an entry in 
a public document may be impeached 
It cannot be disputed that a pedigree- 
table is properly a part of the Revenue 
Records and constitutes an entry in a 
public document which is ‘prima facie 
‘evidence of the truth of its contents 
If. it can be shown that the law 
requires that entries dealing with owner- 
Ship of land should be included ‘in such 
pedigree-tables, then it is obvious that the: 
facts stated in the entry are prima facie 
proved by the production of the docu- 
ment. Mr. Badri Das has pointed. out that 
the-rules, for compiling tHese Revenue 
"Records introduced by Mr, Princep -some- 
‘time between-1863 and 1885 provide for 
-notes being added to pedigree-table show- 
ing the area of land held and the tenure 
.of such land. In Appendix VIII to the 
3rd Edition of Douie's Settlement Manual 
the rules for the preparation of genealogi- 
cal trees include a .provision that in 
eases Where an owner has lost his land 
whether by sale or by diluvion but elaims 
a share in the shamilat, this should be 
noted under his name in the genealogi- 
eal tree. This rule. followa the procedure 
laid down by .Mr. Princep poder the 
authority of s. 31 of the ‘Punjab Land 
Revenue Act. I have no doubt that the 
entry in the present case shows that the 
defendants are -entitled to the -Shamilat 
to' the plots sold, was made 
in eed with the Regulations that 
existed at the time when this i 
table was compiled. — Deus 
The. third' document upon which the 
defendants rely is an entry in the record 


.prepared at the Settlement of 1850 show. 


ing that the proprietors of the plots -ad- 
mittedly sold by the plaintiffs to the de: 
fendants in 1849, had attached to them 
shamilat, 
It seems to me that upon this document 
ary evidence the defendants have. over. 
whelmingly proved that the sale to them 
in 18i9 of the plots in question carried 
with it à, proportionate share in the shami- 
(1) 80 Tnd. Cas. 998; 5 bah, 84; A.I. R. 1924 Lah 
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lat land. Agreeing as I do in the concl¥ an urgent demand for payment of a debt 


ssions arrived at’ by the Court below I 
-would dismiss this appeal with costs. 
Yai Lal, JI agree.  . 
R. L, Appeal dismissed. 


t —— 


: RANGOON HIGH COURT. . 
Civi, MISCELLANEOUS. APPEAL No, 51 
oF 1926. 
V cer February 14, 1927. . 
, . Present:—Sir Guy Rutledge, Kr., Chief 
: Justice,and Mr. Justice Brown. 
R.M. M. S. T. M. OHETTYAR—AppELLANT 
versus i 
Tas OFFICIAL ASSIGNEE— 
MAE -.. RESPONDENT. 
Presidency ‘Towns Insolvency Act (III of 1909), 
83.,16, 58 (5) Removal. of account books and securities 
` by insolvent before adjudication, whether punishable 
—Contempt of Court—Summary powers, when exer- 
-eised—Penal- Statutes—Strict construction—Interim 
Receiver, powers of. . g 
The provisions of cl, (5) of 8.58 of the Presidency 
Towns Insolvency Act are penal in their nature and 
cannot be construed às applying to a particular case, 
"unless it is quite clear that no other construction of 
the section is possible. [p. 185, col. 2.] ; 


The provisions of the section do not apply to the 


powers of the Official Assignee prior to adjudication 
when he is acting, not under the powers devolving on 
him, by the operation of the Act itself, but under 
the . powers specially conferred on him by his 
‘appointment as Receiver under's. 16 of the.Act. ` The 


powers given by s.58 commence only when, under: 


:8. 17, the property of the insolvent automatically vests 
in the Official Assignee. [ibid.] 
"The failure of an insolvent to hand over ‘his 
' securities and account books to the Official Assignee 
before an order of adjudication is passed, however 
culpable such failure might be, will not, therefore, 
' amount to contempt of Court punishable under the 
provisions of cl. (5) of s. 58 ofthe Act. [ibid.] 


Although a Court: has power to punish an insolvent - 


summarily for contempt of Court where he intention- 
ally removes his account books and securities after 
the filing ofa petition: for adjudication and, before 
actual adjudication, it will not be justified in aoing 
-g0 where there is no clear and definite proof that the 
insolvent had received notice of the proceedings 
against him. ibid] _. 07 
Section 16 ofthe Act does not empower a Court 
io invest’ the Official Assignee with any powers not 
expressly mentioned jin that section. [ibid.] 


Mr. Cowasjee, for the Appellants 
Mr. P. S. Chari, for the Respondent. 
JUDGMENT.—Appellant R. M. M.S. 
 T.M. Venkatachellam Chettyar was. the 
agent of the K. A. S. Chettyar Firm in 
Rangoon, In July, 1925, he found himself 
in difficulties and his creditors began to 
press for payment. On the 18th of July, 


within 24 hours was. made and he was un- 
able to satisfy the demand. On the.20th 
he paid some of hiscreditors and either on 
‘the 21st, as he says, oron the 18th:as the 
petitioning creditor says, he left his ordi- 
nary place of businessin Mogul Street and 
took up his residence in 41st Street. From 
that date payments were entirely suspend- 


ed. 
On the 23rd of July, 1925, the V. E. R. 


: M. Ohettyar Firm filed a petition on the 


Original Bide of this Court to adjudicate 
the K. A. S. Firm as insolvents. On the 
day on which the application was filed the 
Official Assignee .was appointed interim 
Receiver to take immediate charge of the 
-account books and assets, if any, of the K. 
A.S. Firm from itsagent. The Assistant 
Official Assignee then proceeded to the 
appellant's ordinary place of business, where 
-he found a safe which he sealed up. He 
then proceeded with the petitioning credi- 
tor to 41st Street to find the insolvent. 
He found there some one, who said that 
_he was the cook of the insolvent, but the 
Insolvent himself was not there. He left 
word that the appellant should be inform- ' 
ed. of his visit and be told to come to his 
office. Notice was then issued on the ap- 
pellant but this notiee was not served until 
the 30th of July. On the 3lst of July, the 
appellant appeared before the Offieial As- 
signee and, on being asked to produce his 
books, he told the Official Assignee that he 
.was unable todo so as he ‘had sent the 
books to his principal in the Natiye State 
of Pudukottah. On the 4th of August, the’ 
firm was adjudicated insolvent and on the 
8th of August, the appellant left Rangoon 
for India. * è < 

' Application was then made for action to 
be taken against him for contempt of Court 
under the provisions, of s. 58 (5) of the Pre- 
sidency Towns Insolvency Act. He was 
finally arrested and brpught back to Burma 
and he-has now been found guilty of con- 
tempt of Court and committed to prison for 
six months. . 

The present appeal is, filed against this 
order of commitment to prison. The 
appellant says that he was short of money, 
that he wired to his principal on the 18th 
for funds, that on the 22nd he received a 
telegram in-reply telling him to send the 
bobks to the principal and that in compli- 
ance with this telegram he despatched the 

-books.on the 28th of July. 


< 
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It is contended on behalf of the appellant 
that the provisions of s. 58 (5) have no ap- 
plieation to the present case. Olause 
(1) of s. 58 lays down that the Official As- 
signee. shall, as soon as may be, take pos- 
session of the deeds, books and documents 
of the insolvent and under cl. (5) 
any agent of an insolvent is bound to 
make over to the Official Assignee all 
money and securities in his possession or 
power which heis not. by law entitled ‘to 
retain as against the insolvent or the 
Official Assignee. The clause further lays 


down that if the agent fails so to 
do, he shall be guilty of a contempt 
of-Court. With the books of account on 


the 28th of July the appellant also for- 
warded various securities and admittedly 
these books and securities have never been 
handed over to the Official Assignee. 

It is, however, contended that, at the 
time the appellant despatched the books 
and securities, hie firm had not yet been 
adjudicted insolvént, that the provisions of 
8.58 apply only to -what takes place after 
the adjudication and that, as at the time 
of adjudication the appellant was not in 
possession of the books and securities, he 
was not guilty of contempt of Court within 
the meaning of s. 98. 

The Official Assignee was on the 24th of 
July appointed interim Receiver under the 
provisions of s, 16 of the Presidency Towns 
Insolvency Aet. That section lays down 
that when soappointed the Official Assi- 
gnee shall have such of the powers confer- 
ableon a Receiver appointed under the 
Code of Civil Procedure, 1908, as may be 
prescribed. : 

Section 17o0f the Act provides that on 
the making of an order of adjudication, the 
property of the insolvent shall vestin the 
Official Assignee. . - 

Section 58, cl. (1) provides that the Official 


' Assignee shall, as soon as may be, take 
docu- , 


possession of the deeds, books, and 
ments of the insolvent and all other 
paris of his property capable of manual 
delivery. 

Section 58, cl. (2). then lays down that 
the Official Assignee shall, in relation to 
and for the purpose of acquiring or retaining 
possession of the property of the insolvent, 
be in the same position as if he were a Re- 
ceiver of the property appointed under the 
Code of Civil Procedure, 1908, and the 
Court may on his application enforce such 
acquisition or retention accordingly. 


: e. 
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The Official Assignee, when appointed Re- 
ceiver under s. 16, has the power as Receiv- 
er to take. possession of the property of the 
debtor. But it is notuntil the adjudication’ 
has been made that the debtor is called in the 
Act the insolvent; and the provisions of 
s. 98 apply automatically immediately an 
adjudication has been made whether there 
has been any specific appointment of a 


Receiver or not. 


: It seemsto us, therefore, that there ia 
considerable foree in the contention that 
provisions of 8.58 cannot beheld to apply 


‘to the. powers of the Official Assignee prior 


to the adjudication when he is acting, not 
under the powers devolving on him by 
the operation of the Act itself, but under 
the powers specially conferred on him by 
his appointment as Receiver unders. 16, 

The provisions of cl. (5) of s. 58 are penal 
in their nature and cannot be construed 
as applying to any particular case, unless 
it is quite clear that no other construction of 
the section is possible. 

Section 16 Provides only for an interim 
procedure pending the adjudication and we 
cannot construe that section as empower- 
ing the Court to invest the Official Assignee 
with any powers not expressly mentioned in 
that section. 

It is quite clear that, 
Assigneein the presentcase not been ap- 
pointed Receiver under s. 16, he would have 


-had no-power whatsoever until the order of 


adjudication was passed. In such a case 
it could not possibly be argued thats. 58 
would have given him any power to take 
possession of the books of, account, before 
the 4th of August; andz it seems to us clear, 
therefore, that the powers given by s. 58 
commence only when, under s. 17, the pro- 
perty of the insolvent automatically vests in 
the Official Assignee. 

In this view of the case, the failure to 
hand over the securities to the Official. 
Assignee before the order of adjudication 
was passed, however. culpable such failure 
might be, would not amount to contempt 
of Court punishable under the provisions 
of cl. (5) of8.58. If thi& view of the law. 


‘be eorreg, then it .is clear that .the ap- 


pellant has not been guiltyof contempt 
of Court under that section.as at the date 
of the adjudication the Books of account 
and the securities were notin his posses- 
sion or power. It has, however, been sug- 
gested thatapart from the special provi- 
sions of s. 58, the appellant has been 


had the Official, ` 
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uilty of contempt of Court and was 

A ndithabla summarily by -the Insolvency 
Court. It has been urged on behalf of the 
insolvent that at the time he sent the 
books of account and the securities to his 
principal he had not no knowledge of the 
pendency of the insolvency proceedings, 
and that he had no intention whatever of 

interfering with the due performance of 

his duties by the Official Assignee, but 

was actuated solely by a desire to surrender 

to his principal all his rights and duties 

as agent ofthe firm. We find itimpossible 

inthe circumstances of the case to accept 

this contention, The appellant admittedly 

has been acting as agent of money-lend- 

ing firms for fifteen years. Admittedly he 

was unable to pay up tha debts of the 

firm on the 20th July. A Chettiar with so 

' much experience must in the circumstances 
have beea well aware of the likelihood 
that insolvency proceedings would be. in- 
stituted against him, and it is impossible 
to believe that he did not well know what 
the result of his action in sending the securi- 


ties and the books of account out of jurisdic- ` 


tion c£ the Court would be. It is clear that his 
action has obstrueted the course of justice, 
as ithas prevented all investigation of the 
firm's transactions as well as deprived the 


a interim Receiver aud the Official Assignee 


of taking possession of the property, namely, 
the valuable securities of the firm, and no 
attempt has been made by the firm or the- 
appellant to restore what has thus been 
smuggled away. In our opinion the trial 
Judge was justified in finding that the 
appellant's “whole conduct shows that it 
was his wilful intention to obstruct the 
Official Assignee and the creditors of the 
ane have very carefully considered whe- 
ther in these circumstances we should be 
justified in upholding the order comtnitting 
‘the appellant to Jail for contempt of Court. 
. The Courts power to deal with such 
matters in a summary way are very wideand 
must for that reason be used with great cau- 
tion. We are not prepared tosay that the 
- Jearned trial Judge would have been exceed- 
ing his powers had he considered the circum- 
stances of the present case with reference to 
the general powex of the Court to deal. with 
cases of contempt, and after such considera- 
sion had passed the order appealed against. 
Butit is clear that it was not after a 
consideration of such general powers that 
the learned Judge acted, and that he com- 
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mitted the . appellant to Jail because he 


was of opinion that the appellant was guilty 
of a contempt. within the meaning of 
s. 58 (5) of the Insolvency Act. Were we 
now to uphold the order appealed against 
wa should, therefore, ia effect be passing a 
penal order, add committing the appellant 
to Jail for a different offence from that of 
which he was found guilty by the trial Judge. 
Even soifthere were anywhere clear and 
definite proof that the appellant had re- 
ceived notice of the insolveney application 
and the appointmentof tho Official Receiver 
before taking the action he did, we think we 
Should be justified in dismissing this 
appeal. Bat although it seems to us certain 
that the appellant when he sent the books 
of account and securitios to Indi was well 
aware of the extreme probability that 
iusolveney proceedings had been or wouid 
shortly be instituted against his firm, and 
it is unlikely that he had no knowledge that 
that they had actually been instituted, there 
is no direct legal proofof any kind that 
he had received notice of the insolvency 
proceedings or had been informed of the 
visit of the Official Assignee to his house. 
In these circumstances and after the’ 
lapse of so long an interval of time we 
do not feel justified in ‘employing the 
simmary powers of the Court to deal with 
the appellant. 

We, therefore, allow the appeal and set 
aside the order of the trial Judge commit- 
ting the appellant to Jail. Butin the circum- 
stances we refuse to allow the appellant bis 
costs either in this Courtor in the Court 
below, 


AN. A. Appeal allowed. 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
SxcoND Orvik APPsAL No. 266 or 19206. 

. April 30, 1927. 

Present: —Mr, Hallifax, A. J. C. 
KAMOD SINGH-—DEFENDANT—APPELLANT 
4 : versus l 
KHEMKARAN—PLAINTIFE— RESPONDENT. 


Civil Procedure Code (Act V of 1908), .O. XIII, 
r. 2--Hvidence tendered at late stage—Court, duty of 


[103 L O. 1927] 


Rejection, whether legal—Co-sharer, whether can be 
tenant of proprietary body. 

It is the duty of a Court to get hold of-all the 
relevant evidence there may be and to examine it, 
giving, of eourse, due weight to the circumstances 
attending its production that might render it less or 
more credible and .giving the other party a fair 
opportunity of meeting it and no Court has aright to 
reject evidence tendered at any stage of the trial 
before its close unless it is irrelevant. |p. 187, col. 
2; p. 188, col. 1.] 


A person may be a tenant ofthe proprietary body 


of which he is one, the tenant being the individual 
and the landlord the corporate body. [p. 188, col. 1.] 
Appeal against a decree of the District 
Judge, Obhindwara, dated the 30th Janu- 
ary, 1926, in Civil Appeal No. 82 of 1925. 
Sir B. K. Bose and Messrs. C. V. Bose and 
P.N. Rudra, for the Appellant. 
Mr. P. C. Dutt, for the Respondent. 


JUDGMEN'TT,—The parties to the suit 
are equal co-sharers in the village of Bhale- 
wara and the dispute between them relates 
to three parcels of land at present recorded 
as the separately held khudkasht of the 
plaintiffrespondent Khemkaran. In pro- 
ceadings for a partition of the village by a 


Revenue Officer it was found that this land - 


was khudkasht held in severality and part 
of the total area of which each party was-to 
get half, and Khemkaran’s application to 
have it, allotted to his patti and excluded 
from the total area of khudkasht for equal 
division was rejected. His plea from the 
very beginuing was that he was an occup- 
ancy tenant of this land, but the learned 
Distriet Judge seems to have added more 
misunderstanding of this position to that 
of the Revenue Officer, though it was lucid- 
ly explained by the Commissioner in the 
appeal from the Revenue Officer's order. 

The Revenue Officer's order was passed 
on the 26th of April, k924, and was to the 
effect that Khemkaran was not the separate 
owner of the land in dispute, which he never 
said he was The orderis one passed under 
el. (c) of s. 169 (1) of the Land Revenue 
Act, but the learned District Judge calls it 
an order confirming the partition. No such 
order has even yet been passed, nor can one 
be passed till this suit has been finally 
decided. i 

The suit was filed on the last‘possible 
day of the period of limitation, the 30th of 


October, 1924, advantage being taken even 


of the fact that on the 26th and the three 
following days the Courts wete closed, 
There is no claim of separate proprietorship 
in the plaint. The history of the fields is 
given, according: to which the plaintiff 
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would be entitled to hold them as an occu- 
pancy tenant and the reliefs claimed are can- 
cellation of the order passed in April, 1924, 
by the Revenue Offieer* and a declaration 
that the defendant is not entitled to hold 
possession of the land in question. ` 

The land claimed by the plaintiff is in 
three parcels. In respect of the first two 
itis held that the plaintiff inherited tenancy - 
rights in them, but those rights merged in. 
the proprietary right when he became a co- 
sharer in the village and they were recorded - 
as khudkasht. It is, however, further held 
that land so inherited becomes the separate 
property of the person who inherits it. The 
first proposition is equivalent ‘to saying 
that a person who is tenant of a whole field 
loses his tenancy rights in half of it when 
he becomes the owner of the other half. 
The second contradicts it by saying that he 
becomes proprietor of both halves, because 
he becomes proprietor of one-and was a 
tenant of the other. Both are obviously incor- ` 
rect. . i 
In respect of the third parcel it was - 
pleaded that the tenancy right in it was 
acquired by the plaintiffs predecessor-in- 
title under a razinama of 1897, This docu- 
ment was mentioned in the plaint, and the 
fact that it had been lost was mentioned in 
an oral pleading made while evidence was 
being given, when leave was asked to 
prove it by secondary evidence, This was 
refused on the ground that the loss was 
not “specially pleaded” which probably 
means that it was not pleaded in thejearliest 
stages of the case, though even so it, could 
not justify the rejection of the plea, parti- 
cularly as the document was specifically 
mentioned in the plaint with its date. It 
was apparently found later and was tender- 
ed in evidence in the lower Appellate Court. 
The learned District Judge was of opinion : 
that the refusal to admit secondary evidence 
was correct because "no plea about the losa 
of the original razinama was made", which 
is incorrect, and he refused to accept the 
document itself "for the same reason", 
which would.be no reason even if it were 
correot. 

It is the duty ofa Court to get hold of 
all the relevant evidence there may be and - 
to examine it, giving of course due weight 
to any circumstances attending its produc- - 
tion that might render it less or more cre- 
dible, and giving the other party a fair op- 
portunity of meeting it, and no.Court has 


' the right to reject evidence tendered at any - 


. 
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stage of the trial before its close unless it 
is irrelevant. The document ,has again 
been tendered in this Court, and the 
appellant has now admitted that it ought 
to be accepted in evidence and further 
that it is genuine and the statements 
in it are correct. That in itself is a 
sufficient commentary on the refusal of 
the Courts below even to look at it. . 

In discussing the facts relating to the 
three parcels of land the following genea- 
logy will make things clearer. 

^ ‘Hiralal—Budhia=Dhiraj 


Sumitri —Bhola--Bela 
Khemkaran, Plaintiff. 


The plaintiff's half share in the village 
belonged originally, so far as we are con- 
cerned, to Hiralal, who died at some time in 
the last century. On his death, for some 
reason, his*widow Budhia was recorded as 
the owner of the share and also as lambar- 
dar, and she remained so recorded till her 
death in 1921, though Hiralal’s son Bhola 
lived till 1906 or 1907 when his son Khem- 
karan, the plaintiff, was fve or six years 
old. When she died Khemkaran's name 
was recorded as owner of the share in place 
of hers. , 

In’ examining the facts a very simple 
conception has to be borne in mind, which 
seems to have been much misunderstood in 
this case, as it often is. That is that it is 
notonly possible but very common for one 
person to be a tenant of a body of persons 
of whom he himself happens to be one; the 
tenant is the individual and the landlord is 
the corporate body. 

The first of the three parcels of land was 
the tenancy holding of Dhiraj, the father of 
the plaintiff's step-mother Bela. After his 
death Bela held it till her death in 1901. 
After that it was recorded as the tenancy of 
her husband Bhola, and on his death in 1906 
as that of his son the plaintiff Khemkaran. 
In 1909-10 the land was recorded as the 
khudkasht of Budhia, with whom Khem- 
karan, then about nine years of age, was 
living. It continued so till she died in 
1921 and thereafter was showneas Khem- 
karhn's khudkasht. : 

A good deal hag been said about the right 
of Bhola to inherit the tenancy from his 
wife, but we are not concerned with that. 
All that matters is that Bhola did besome 
the tenant of land in 1901-02 and his son 
Khemkaran became tenant in his place in 


KAMOD SINGH V. KHEMK+RAN. 


. the village. 


[103 I. O. 1927] 


1907-03. Now Khemkaran could not lose 
his tenancy rights only because the patwari 
could not grasp the simple idea that he 
could be the tenant of the proprietary body 
consisting of the defendant's predecessor 
and his own grand-mother or even himself, 
or the perhaps simpler idea that his grand- 
mother might hold possession of the field 
on his behalf, not on her own. 

‘Khemkaran himself, with every body-.else, 
seems to have fallen into the same mistake 
in allowing the field to remain recorded as 
khudkasht, probably because it would make 
no difference till there was a partition of 
But the record is merely a 
record of the fact that Budhia was in posses- 
sion of the land and Khemkaran after her, 
and shecan only be regarded as in posses- 
Sion on behalf of the tenant, her minor 
grand-son, and he as in possession as 
tenant, , 

As regards the second parcel of land, with 
an area of 5'40 acres, the learned Judge 
has misread the evidence. It consists of 
two fields now bearing the numbers 120 and 
130, which were 119 aud lii till the Settle- 
ment of 1919. One Caatru, who wasof the 
same caste as the plaintiff but has not been" 
Shown to have been related to him, was the 
tenant ofthis land till his death in 1910. 
lt was thereaftar recorded as Dela's khud- 
kasht. The plaintiffs case was that he 
either inherited this holding from Chatru 
or became tenant of it by survivorship ou 
Chatru'a death, having been a co-tenant 
with him. Itis said in the judgment of 
the lower Appellate Court ia respect of this 
parcel of land, that "field old No. 119... 
has been shown to be first of all erecorded 
as the tenancy land of Chatru Basanta and 
Bhola as appears from the jamabandis 
Exs. P.9 and P.IU" and also that “there is 
oral evidence to show that Chatru was re- 
lated to Bhola". There isin fact no such 
evidence at all. The jamabandi entries 
mentioned do not refer to No. 141 at all, 
and the name of Chatru alone appears in 
each of them. The land, therefore, as is 
now admitted for the respondent, lapsed to 
the proprietary body on Chatru's death and 
was thereafter held in severality by Budhia, 
80 that it is now liable to partition. 

The third parcel of land, in respect of 
which the plaintiff has filed a cross-objec- 
tion, is one» field of 7°26 acres, which was 
pért of an occupancy holding of 25 acres 
bought by Budhia for Rs. 74 in 1897. She 
obviously became the occupancy tenant of 
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the proprietary body in respect of that 
land, although it was recorded by mistake 
as her khudkasht, and Khemkaran, who 
succeeded her tenant, cannot now be 
ousted from it. The defendant suggested 
that he was entitled to joint possession with 
the plaintiff on payment of the proportion- 
ate share of the cost of acquisition. That 
cannot be claimed as of right; because the 
acquisition was not on behalf of the pro- 
prietary body, and the plaintiff declined 
the tempting offer of Rs. 11 for half the 
. field as a compromise, i 
The decree of the lower Appellate Court 
wil accordingly be set aside and in its 
place a decree willissue declaring that the 
fields described above as the first parcel 
and the third parcel are the plaintiff's oc- 
cupancy holdings and are not liable to be 
divided in a partition of the village except 
as occupancy holdings. The .resultis that 
the plaintiff has succeeded in respect of 
69:27 acres and failed in respect of 5:40. He 
will, therefore, pay one-thirteenthof the total 
costs of both parties in all three Courts, 
and the defendant will pay the remaining 
twelve thirteenths, The Pleader's fee in 
this Court in respect of both the appeal and 
ethe cross-objection will be two hundred 
rupees; i 


G.R De, Decree varied. 
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RANGOON HIGH COURT. 
Civin REGULAR Soir No. 41 or 1925. 
. February 18, 1927. 
Rresent:—Mr. Justice Ohari. 
Mirza HASHIM MISHK BE—PLatNTIFF 
: ; versus - Am 
AGA ABDUL HOOSAIN BINDANEE 
—DBFENDANT, : 
Muhammadan Law—Shiahs—Seitlement in favour 
of unborn persons, validity of. - 
A settlement creating a vested remainder in favour 
2 an Tae person is not galid under Shiah Law. [p. 
, col. 1. 


A settlement through. a trustee is nothing more. 


than a gift to the beneficiary through another person 
and must conform to all.the-rules relating to a gift. 
[ibid. ; TAS 
Sel Husain v. Mushaf Husain (6), followed. 
Mr. Hay, for the Plaintiff. 
‘Mr. Burjorjee, for the Defendant. 


JUDGMENT.—This isa suit instituted 


by the plaintiff. who claims to be a-bene-. 
ficiary. under a deed of. séttlement executed: 


by one Sakeena Khanum, praying the 
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Court to remove the trustee and to appoint 
new trustees in his place and for certain 
other reliefs in respect of the trust property. 
The defefice raised is that no trust was 
created or intended to be created, that the 
trust is invalid and'that the plaintiff has 
no right to maintain the suit. Iraiseda 
number of issues of which 1 (a), 4 (b) and 
l.(c) are as follows:—Is the plaintiff a 
beneficiary under the deed dated the 6th 
December, 1904 ? Is he entitled to maintain 
the suit? Can Sakeena Khanum create an 
estate of-the kind created by the deed? T 
shall deal with the issue No. 1 (c) first since 
if this is answered in the negative, it follows 


-that the plaintiff though he maybe a 


beneficiary, is such under an invalid deed of 
settlement and cannot, therefore, maintain 
the suit. The first point to consider is the 
law applicable. Under s. 13 (1) of the 
Burma Laws Act, the Muhammadan Law 
where the parties are Muhammadans is made. 
applicable in certain cases and "gift" is not 
ono of them. The second clause to that 
section directs the Courts of Rangoon to 
deal with and determine questions in . 
accordance with the law for the time béing 
administered by the Original Side of the 
High Court at,Fort William. By the 
Letters Patent of the Rangoon High Court 
the Original Side of the Rangoon High 
‘Court administers the law which had been 
administered in the Original Side of the 
Chief Court of Lower Burma, The Caleutta . 
High Court in its Original Side had always. 

Leld that the validity of a gift by a 


“Muhammadan mustbe considersd on ‘the 


principles of Muhammadan Law Aenamalay 
Chetty v. Mahomed Ismail (1) and Ahmed - 
Gulam Mahomed Sadig v. Mahomed Cassim 
Makda (2). The parties in this case are 
Shiah Muhammadans and the case must be 


' considered on the principles of their law. 


Before considering whether the trust deed 
is under that law. valid or not, I shall 
give a brief statement of the effect of 
that deed. "DUE 
It is admitted that all the properties 
comprised in the trust deed originally 
belonged to Hajee Mirza Hashim Mishkee, 
the husband of Sakeena Khanum. He . 
transferred the properties -by a number of 
gifts to his wife. The validity of. these 
gifts is not now in question, On theéth De, 
cember, 1904, Sakeena Khanum -purported’ 
to execute a trust deed or deed of settlement, 
(1) 23 Ind. Oas. 903; 7-B. L. 175;.7 L.'B. R128; , 
(2) 34 Ind. Cas. 704; 7 Bur. L. T. 142, j 
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She starts by saying that she wants to make 
some provision for her husband, children 
&nd their child or children and, therefore, 
makes the settlement of property. By 
cl. (i) of the deed she transfers the 
property to the intended trustee who is the 
first defendant in the suit. Clause (2) of 


the deed gives the trustee power to sell © 


any property and re invest the money in 
purchase of new or other immoveable 
freehold property subject to the condition 
tuat during the lifetime of Sakeena 
, Khanum her consent in writing should be 
taken and after: her death the consent in 
writing of Hajee Mirza Hashim Mishkee, 
and after the death of both of them, then 
at the discretion of the trustee himself. 
‘The third clause provides that out of the 
nett proceeds of the property the trustee 
should retain fifteen per cent. as commission 
for himselfand pay the whole of the balance 
to Sakeena Khanum during her lifetime. 
After her death the whole ofthe balance 
is to bes paid to Hajee Mirza Hashim 
Mishkee if he should survive her. When 
' both are dead els. (4) and (5) provide that 
the income should be held ‘by the trustee 
in trust for Mirza Cassim Mishkee and 
'Khatiza Bibi the son and daughter of 
'BSakeena Khanum. Twenty-five per cent. 
of the income is to be accumulated and the 
‘balance in the ratio of two-fourths and 
one-fourth is to be paid to Mirza Cassim 
'Mishkee and Khatiza Bibifor their use. 
` After the death of both of them the income 
' js to be divided among their issue according 
to the doctrines and tenets ofthe Shiah 
'Ímameeah Law. Two points will be noticed 
here fifst the trust does not make’ any 
: provision as to what is to happen to the 
share of the income payable to Mirza 
Cassim Mishkee and Khatiza Bibi, if one 
‘of them should die, during the continuance 
-of the life of the survivor. The trustis 
also ambiguous in dividing the proceeds 
among the issue according to the doctrines 
and tenets of Shiah Imameeah Law since it 
is not clear whether the children take 
‘according to the share which would have 
been taken by their parents, i. e., per stirpes 
‘or whether they take per capita but in 
accordance with the spirit of Muhammadan 
. Law, the males taking twice the share of 
‘thé female. After the youngest of the 
childern of Mizza Oassim Mishkee and 
Khatiza Bibi attain eighteen years the 
"property is to be sold and the amount re- 
alised is to be divided among the child or 
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children of Mirza Cassim Mishkee and 
Khatiza Bibi according to doctrines and 
tenets of the Shiah Law. Here again there 
is the same ambiguity as before. It will 
be noticed that the effect of this deed is to 
make a gift through a trustee of the income 


.of all the properties, after the settlor's 


death to her husbaüd if he should survive 
her, if he does not, to her children, and 
after their death to their children with 
a gift of the proceeds of the corpus to those 
children when the youngest attains the age 
of eighteen years. 

It now remains to consider whether this. 
settlementis valid aecording to the Shiah 
Law. It is settled that a Shiah can create a ` 
life-interest. Banoo Begum v. Mir Abed 
Ali (3. In that case the original texts are 
cited. They refer to limited interests in 
house property, but the passege in Bailie’s 
Digest at page 276 which is a translation 
ofa passage in the Shiraya, shows, as is 
pointed out by Mr, Justice Wazuruddin, 
Additional Judicial Commissioner of Oudh, 
in a judgment to which Ishall refer later, 
that the power of a Shiai to create a limited 
interest is -not restricted to any particular 
kind of property. Assuming, therefore, 
that a Shiah cau create a life-interest and a 
vested interest to take effect after the expiry 
of alife-interest the question still remains 
whether he could create such a vested re- 
mainder in -favour of unborn persons. 
There are two judgments Casamally Jairaj- 
bhoy v. Sir Currimbhoy Ebrahim (4) and 
Mahomed Ibrahim v. Abdul Latif (5), where 
Mr. Justice Beaman discusses the powers 
ofa Shiah Muhammadan to create limited 
interests and life-estates. These rulings . 
have been criticised by the learned Advo- 
eate for the plaintiff who maintains that 
the question did not really awise in those 
cases and, however, instructive they’ may 
be as. an excursus they have no binding 


authority. I do not propose to base my 


decision on any dictum contained in those 
The learned 
Advocate for the plaintiff relies upon two 
passages, one in Tyabji's Muhammadan Law, 
2nd Edition, s. 449, page 516 and another 
in Ameer Ali's Muhammadan Law, 4th Edi- 
tion, Volume I, pages 62 and 142, Both 
the passages are really based upon the texts 
from which Bailie in his Muhammadan 
Law draws his deductions, and we are 
(3) 32 B. 172; 9 Bom. L. R. 1152. 


e(4) 12 Ind. Cas, 225; 36 B. 214; 13 Bom. L. R. 717, 
(5) 17 Ind, Oas. 689; 37 B. 447; 14 Bom, L. R. 987, ` 
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thus,fortunately, im à position to see how 
far the conclusion of these learned 
Muhammadan lawyers, is supported by the 
original texts. 'These texts do not deal 
with or contemplate the creation of a 
vested interest after a life estate in 
favour ofunborn persons. In view of the 
fact’ that the learned Advocate for the 
plaintiff bases his whole argument on these 
passages and relies strongly on the fact that 
the authors are themselves Muhammadan 
gentlemen learned in the law, I shall deal 
with the argument at somewhat greater 
length than I would otherwise have done. 
In doing so, I shall confine my criticism to 
the passage in Mr. Tyabji's book, as all my 


. remarks willequally apply to that in Mr. 


Ameer Ali’s book. In s. 445 of his book 
the learned author (Mr. Tyabji) begins the 
exposition of the Shiah Law relating to 
limited interests, and in s. 417 he treats 
of three kinds of such interests. ‘hen in 
S, 448 the learned author discusses the 
vesting of their rightsin the donees. This 
section is not based on any direct text 
bearing on the point, but on the analogy of 
the possession required for the completion 
of a “wakf.” He cites in his Commentary an 
important passage from Baillie, II, 214, 
about unborn persons in connection with a 
wakf. Ishall deal with this later. Then 
comes s, 449 which deals directly with 
the question now before me for decision. 
“The grantee of a limited interest must be 
in existence atthe time when the grant is 
made; he must be competent to own pro- 
perty and must bé distinctly indicated; 
provided that where a succession of limited 
interest is created by the same grant, the 
grantee of the first interest alone need be 
in existence at the time of the grant and if 
the succeeding grantees come into existence 
when their respective interests open out, the 
grants to them are valid." Where does 
the learned writer get his proviso from ? 
In the notes to the section he says: "Neither 
creating a perpetuity nor giving remainders 
to unborn persons seemed to them (the Shiah 
lawyrs) to be objections invalidating settle- 
ments. This it i5 submitted will appear 
from the authorities that are cited below.” 
When we turn to see what the authorities 
are, we find it is à passage from Ameer Ali, 
I, 112. That passage is as follows: “A grant 
may be made to A for life and then to B 
absolutely or a grant may be made to A for 
life and then to A’s children absolutely. 
There is some difference of opinion as” to 
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whether only children living at the time of 
the grant will take the remainder absolutely 
or.any children born tu A after the grant, 
willtake also. The approved opinion seems 
to be that all the children will take whe- 
ther living at the time of the grant or born 
afterwards.” A careful study, however, 
Shows that there is no real authority for 
this proposition. 1t seems to proceed on 
the assumption, a fallacious assumption, 
that the legal incidents applicable to, 
"wakfs" are also applicable to grants of 
limited interests. .The texts merely lay 
down that any property which can be the 
subject of a “wakf” can also be the subject 
of a grant of limited interest [see Bailie’s 
Digest 227 and Exs. 6 and ð in Banoo 
Begumvs case(3)] There isno suggestion 
anywhere in these texts that the gift of an 
eatate alter a limited interest ora life-estate 
isin any way peculiar or an exception to 
which the fundamental conception ofa gift 
as being a contract (acquired) in which the 
consensus of two minds is hecessary, is 
inapplicable. Itis in the highest degree 
unlikely that the expounders of the law did 
not realise the fundamental difference þet- 
ween &'akf" in which after the initial 
seizin when the “wakf? becomes perfected, 
the dedicated property becomes the property 
of the Almighty needing no further accept- 
&nceorseizin and a private donation in 
which each donee whether immediate or 
ultimate, must fulfill the requirements of 
the law and accept the gift, either expressly 
or impliedly and directly orthrough another, 
Moreover a “wakf” is intended to be a 
settlement of property in perpetuity, whereas 
a gift of property after the termination ofa 
life-estate is not. 'The former must nece- 
ssarily, some timeorother, become operative 
in favour of unborn persons, whereas the 
latter need not. Iam, therefore, of opinion 
that the passages relied on by the plaintiff 
are not based on authoritative texts and. are 
oppostd to the fundamental conceptions of 
Muhammadan Law. 


The point is not without authority, 
It directly arose for decision in a Shiah vase 
in Oudh [Siraj Hussain v. Mushaf Husain 
(6)]. The learned Judicial Commissioner of 
Oudh, himselfa learned Muslim, discusses 
the law, He first draws attention to the: 
case of Sadik Hussain Khan v. Hashim Ally 


(0) 65 Ind. Cas. 132; 240. C. 321; 9 O, L. J. 149; A, 


I. R. 1922 Oudh 93, 
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position that a settlement through a trustee 
is nothing more than a gift to the beneficiary 
through another person and must* conform 
to all the rules relating to a gift. The 
learned Judicial Commissioner then, draws 
attention to the passage in Bailie’s Digest 
‘at page 203 which shows that a gift accord- 
ing to Shiah Law is a contract between 
“the parties which, therefore, requires thecoa- 
sensusof minds with reference tothe contract. 
There must bea proposal to make the gift 
and there must be an acceptance of the gift, 
The learned Judicial Oommissioner then 
says: “Lt follows thattheabsencsof acceptance 
and the presence of contingency or futurity 
must be found in a case where a gift is 
madein favour ofa person who has not 
come into existence," Heheld thatthe deed 


of settlement made in favour of a person- 


not: born on the date when the settlement 
was made was invalid. The only difference 
between that case and the case before me is 
possibly the interposition of the trustee. 
In my opinion the interposition of such a 
trustee cannot have any effect ox the validity 
ofthe deed.: A trustee may accept a gift 
on behalf of existing persons on an authority 
expresséd or implied. But can he accept, 
& gift on behalf of persons not in existence 


‘at the time of the settlement and who may 


never come into existence at all? In my 
opinion he cannot. The only grouud on 
which a gift through a trustee can be 
validated is- on the assumption that a 
trustee is in a sense:an agent of the donee 


“for the acceptance of the gift and no one 


can be theagent of a non-existing persons. 
I am, therefore, of opinion that the reason- 
inginthe Oudh case is applicable to this 
Gase and that the deed of settlement in 
favour of a person who was not in existence 
at the time is void and that the plaintiff 
who was born long after the deed cannot 
claim under it. He is, therefore, not a be- 
neficiary under the deed and is not entitled 
to maintain the suit." It is accordingly 
dismissed. As the defendants, by the 
execution of the. deed, and by leaving it 
unrevoked and uncancelled, were directly 
instrumental in ereating a not unreasonable 
belief thatthe minor plaintiff hag a valid 
claim, they have no one but themselves 


(T) 38 Ind. Cas. 104; 38 A. 627; 31 M, L. J. 607; 14 
A. L. J..1248; 19 O. C. 192; 18 Bom. L. R. 1037; 21 C. 
W.N. 1916)2 M. W. N. 577; 31 M. L. T. 40; 1 
P.L. W. 157. 4 O. L. 3.92; 25 C. L. J. 363; 6L. W. 
378; 10 Bur, Lr T, 140; 43 E A. 212 (P. O.). 
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LAL OHAND v. KAKA RAM. 
Khan (T) which is authority for the pro- 
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to blame.for the litigation. I, therefore, 


‘direct that each party should bear his or 


her own costs. 


A. N. A. Order accordingly. 


LAHORE HIGH COURT. 
Civin Revision Perstion No 641 or 1926. 
May 6, 1927. 
Present:—Sir Shadi Lal, Kr., Chief Justice. 
LAL OHAND ——DkFENDANT—PETITIONER 
versus 
KAKA RAM-PraAixTIFF, Musammat 
RAM KAKHI LusAL REPRESENTATIVE 
or AMIN OHAND (DszcsasEp)— DEFENDANT 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 
vr. 2, 8—Decree on merits—A ppeal. 

Where a Oourt has passed a-deerce on the merits 
purporting to act under O. XVII, x. 3 of the Civil 
Procedure Code, the party against whom the decree 
is passed cannot treat it as an ea parte decree and 
appeal against the order refusing to set it aside, but 
he ought to prefer an appeal against the decree 
itself. 

Petition for revision ofan order of the 
Additional District Judge, Lahore, dated 
the 7th May, 1926, affirming that of the Sub- e 
ordinate Judge, Second Class, Lahore, dated 
the 15th March, 1926, 

Mr. Lal Chand 
tioner. 

Messrs. Nawal Kishor and Jamna Das, 

for the Respondent. 
- SUDGMENT.—There can be no doubt 
that the trial Court decided the suit on 
the merits under O. XVII, r. 3 of the 
Civil Procedure Code, and that the defend- 
ants’ remedy was by way of an appeal. 
from the decree passed against him. As- 
suming for the sake of argument that the 
Court should have proceeded, not under 
O. XVII, r, 3, but under O. XVII, r. 2, 
I am of opinion that, where a Court has 
passed a decree on the merits purporting 
to act under O. XVII, r. 3, the party, 
against whom the detree is passed, cannot 
treat it as an ex-parte decree and appeal 
against the order refusing to set it aside, 
but he ought to prefer an appeal against 
the decree. If any authority were needed, 
I would refer to Ghundan v. Kamakha 
Rama Chetti (1). 

The application for revision is aecording- 
ly dismissed with costs, 

R.L. Application dismissed, | 
(1) 33 Ind. Cas, 660; 3 L, W. 524, 


0. XVII, 


Mehra, for the Peti- 
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LAHORE HIGH COURT. | 
CriminaL Revision PETITION No. 371 
or 1927. 

May 20, 192°. 
` Present:—Mr. J ustice Tek Ghana: 
MANGAL SINGH—Acctssp—Pzrrrionse 
‘versus 3 
EMPEROR--RESPONDRENT. - 


` Criminal “Procedure Code (Act V of 1898), ss. 110, 
118, 128 (2), 406—Security for .good behaviour— 


Period exceeding one year —Procedur e— Determination , 


of imprisonment in default. of sécurity—Power to 
grant bail—Sessions Judge, duty of —Appeal to , Dis- 
trict Magistrate. : 

Under s. 118, Oriminal Procedure Code, the "Megis- 
trate is empowered 'to make an order requiring the 
accused to execute a bond with or without sureties 
to maintain good behaviour for such period as he 
thinks fit to fix. If the period for which the security 
is demanded exceeds one year then the Magistrate is 
required by s. 123 (2), Criminal Procedure Code, to 
submit the record to the -Sessions Judge and it is 
for the Sessions Judge after examining the record to 
pass such orders as he thinks fit. In such cases the 
order fixing the term of imprisonment which the 

. accused is to undergo on default of furnishing the 
- security is to be fixed. by , the. Sessions:Judge and not. 
by the trial Magistfate. . '[p. 194, cols. 1 & 2.] 

After a Magistrate has submitted the record under 

s. 123 (2), Criminal Procedure Code to the Sessions 
' Judge, the seizin of the case is with the latter Court 
. and the petitioner .can ‘be released on bail by that 
ipe and not by the trial Magistrate. [p. 194, col. 

When a case submitted under s. 123 (2), Criminal 
Procedure Code comes up before a Sessions Judge 
it is his duty to issue notice tothe accused and, 
after hearing him or his Counsel and examining the 
record, 
merits as to whether the order furhishing security 
is or is not justified and, if so, for what period and 
in what sum the security should. be demanded. [ibid.] 

No appeal is competent from an order under s. 110, 
Oriminal Procedure Code to the District Magistrate 
after the case has .been submitted to the Sessions 


Judge under s. 123 (2), Criminal Procedure Code. [p.. 


95, “col. a] 

‘Petition efor the revision òf an order of 
the Sessions Judge, Lahore, dated the 10th 
September, 1926, affirming that ofthe Magie- 
trate, First Class, Lahore, dated: the Wi 
i August, 1926. 

Mr. Hakumat Rai, for the Petitioner. 


JUDGMENT. —Proceedings under’ 8. 
110 of the Criminal Procedure Code were 
instituted against Mangal Singh petitioner 
in the Court of Khan Sahib Gul Muham- 
: mad Khan Magistrate, First Class, Lahore. 
The learned Magistrate held ‘the enquiry 
and found that ihe acts of the petitioner 


fall'within the purview of s. 110. He accord- 


ingly, ordered the petitioner to furnish 
security in the sum of Rs,5,000 with two 
sureties tobe jointly and severally liable, and 
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' to execute recognizance in the like amount 
., to be of good behaviour for a period of . 
" three years. 


The learned Magistrate at 
the end of his order directed that on 
failure of the peti&oner to furnish security 
as atated above “he shall: undergo three 
years’ rigorous imprisonment.” This order 


` was followed by another order. ofthe same 


date recorded at, 4 p.m. stating that 
the security had not been furnished and 
that the: record: be sent to the. Sessions 
Judge for proper orders as required by 
s. 193 and that the petitioner be sent 
to Jail ‘by means of a warrant of im- 
prisonment in default of his furnishing’ 
security. 

On the 7th ‘August Mr. Hakumat Rai 
Counsel for the’ petitioner presented an 
application in the Sessions Court. praying 
(a) the petitioner be released on bail and 
(b arguments be heard before, the case. 
is decided. On the 13th August, 1926, he 
filed another application in “the ‘Sessions 
Court repeating the prayer that the bail. 
be, allowed, and the Counsel be heard on : 
evidence and ‘the order of, the learned | 
Magistrate set aside .or the ‘amount of © 
security reduced. Both these. applications 
were laid before Col. Nichlos Sessions 


Judge on the 13th August, 1926. He refused. 


the prayer for bail and passed no orders on 
merits. 

‘On the 16th August two persons Labh 
Singh and Mohan Singh appeared before 
the Magistrate and. agreed to furnish the 


required seeurity. Their surety bonds were 


accepted and the petitioner releaged on bail. 
A report to Sessions Judge was submit- 
ted on the 21st of August. Onthe record 
being laid before Lalá Topan Ram Sessions 
Judge, he directed notice to issue to the 
petitioner and to the District Magistrate 
presumably with a view to examiné the 
evidence and hear of Counsel, but curiously 
enough no date was fixed on which the 
petitioner or his Counsel was to . appear. 


In the order passed. on that date there 


is a blank where the date on which the 

case was to come up for hearing was to 

be filled, but it seems the matter was over- 
looked. and no date actually fixedinor does . 
it appear that any notice was ‘sent .to the 

petitioner or his Counsel. 

On the 25th’ August, 1996, the learned 
Sessions Judge ordered that an explanation 
be called for from the Magistrate. as to why 
he had. released the petitioner on bail 
after a reference under s, 123 had been made 


4 


A 


(. not ‘present. 


re E 


"io the Bosilons Üourt and when that Court 
was seized of the case. On the 4th of 
September, 1926, the Magistrate replied 


that as the petitioner was in Jail and the. 


sureties appeared before him on the 16th 
"of. August, 1926, he thought it proper to 
accept their surety bonds and to release the 
petitioner. 

"This explanation of the Magistrate was: 
laid before the Sessions J udge on the 10th 
September, 1926, which was not the date 
fixed for the hearing of the case and on 
‘which the petitioner or his Counsel were 
On this day the learned 
Sessions J udge passed the following order:— 


“The explanation is not satisfactory and the - 


Magistrate's order in accepting the bail 
"was not in accordance with the procedure. 
But as the, bail has been furnished the 
order demanding security-is confirmed.” 

‘It is obvious that at the time of passing 
the order,the learned Sessions Judge did 
not examine the evidence nor didhe record 
pny’ finding of his own on the merits 
of thecase. He simply confismed the order 
of the Magistrate -damanding  securiiy, 
on the simple ground | that ‘bail had been 
furnished.’ 

In the meantime on the 4th of Septem 
ber, 1926, the petitioner preferred an appeal 
to the District Magistrate, Lahore, against 
the original order of the trial Magistrate 


dated the 6th August, 1926, ordering him . 
110. This. 


to furnish security under-s. 
‘appeal came up for hearing before Mr. 
Ogilive, District Magistrate, Lahore on the 
25th October, 1926, and'he held that as 
the Sessions J udge had already confirmed 
‘the Magistrate's order on the 10th Sep- 
tember, 1926, no appeal lay to him. 

: The petitioner has preferred a petition 
for revision to. this Court and he attacks 


the order of Lala Topan Ram Sessions 
Judge, dated the 10th September, 1926, 
,, confirming ‘the order of the Magistrate. 


' demanding security and also the order of 


' the District Magistrate dated the 25th Octo- 


ber, 1926, holding that no appeal lay to his 
Court. 


To begin witht it must ‘beheld that the’ 


: learned trial Magistrate “was in error in 
- directing in his order dated the 6th August, 
-..1926, that in default of the petitioner's 
: “furnishing the security demanded, he was 
‘to undergo rigorous imprisonment for 
‘three years. Under s. 118, Oriminal Pro- 
eedure Code, the Magistrate i is empowered 
“jo mike en order requiring the accused 
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to maintain good behaviour for such pe- 
‘riod as he thinks fit to fix. Ifthe period for 
which the security is demanded exceeds 
one yearthen the Magistrate is required 
by s. 123 (2) to submit the record to the 
Sessions Judge and it is for the Sessions 
Judge after examining the record to pass 
such orders as he thinks fit. It is now 
well settled that in such cases the order 
fixing the term of imprisonment which 
the accused is to undergo on the default 
of furnishing the security is to be fixed 
by the Sessions Judge’ and not by the trial . 
Magistrate. See Nanku v. Emperor (1) and 
the two Allahabad leading cases, Empress 
v. Jafar (2) and?Hmperor v. Jawahir (8). 
This part of ‘the order passed by the learn- 
ed Magistrate was wholly without justifica- 
tion. 

Again after the Magistrate has submit- 
ted the record to the Sessions Court under 


‘s. 123 (2) the seizin of the. case was thence- 


forward with that.Court and the peti- 
tioner could be released on bail by that 
Court alone. The Magistrate had no jurisdic- 
tion to accept bail and release the petition- 
er." This was the second irregularity com, 
mitted by the Magistrate. The explanation 
sent by him to the Sessions Judge was ob- 
viously insufficient. 

The irregularities committed in the case, 
however, did not end here. When the 
casecame up before the learned Sessions 
Judge it was his duty to issue notice to 
the petitioner and after hearing him or 
his Counsel and examining the record to 
come to an independent finding on the 
merits as to whether the order furnishing 
security was or was not justified and if 
so, for what period andin what sum the 
security was to be demanded. As pointed 
out above the learned Sessions Judge 
originally intended to summon the peti- 
tioner and give him an opportunity of 
being heard butfor some reason or other 


hé seems to have oferlooked this and con- 


firmed the Magistrate's order demanding 
security without- affording the petitioner . 
or his Counsel any opportunity of being 
heard. Itis hereby necessary to emphasize 
that this procedure was irregular and 
wholly unjustifiable more specially when 
Mr. Hakumat Rai Counsel for the petitioner 


(1) 8 Ind. Cas. d 29 P, R. 1910 Or.; 196 P, L. R 
mo; 11 Cr. L. J. 6 
) A. W. N. (1699) 151. 
8. A, W, N. (1908) 28, 
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had already filed two applications speci-. 
fically requesting that he may be afforded 
. an opportunity of being heard. Again the_ 
learned Sessions Judge was bound to ex-. 
amine the evidence bimself and come io 
an‘indépendent finding as to the pro- 
priety of the order demanding security- 
and the period for and -the..amount in 


which it was to be demanded. Crown v., ` 
The . 


` Ida (4) and Emperor v. Girand (5). 
order. passed by: the learned Sessions 


Judge on the 10th September, 1926, merely ` 


confirming the order passed by the trial 

Magistrate without notice to the petition- 

‘er and without examining thé record is 

irregular and must. be .set aside, Emperor, 

- v. Amir Bala (6) and Bahadur v. Emperor 
1 A 


The petitioner in his grounds for 
revision has attacked ‘the order of the 
learned District Magistrate holding that 
no appeal lay to him. I am, however, 
of opinion that the contention of the peti- 
| tioner in respect of this fact is devoid of 
all force. It is” obvious that no appeal 
would be competent to the District Magis- 
, trate against the original order of the 
, Magistrate after the record had been sub- 

mitted tothe Sessions Judge under s. 123 
(2) and after thé Sessions Judge had be- 
come seized of the case, There was some 
conflict of authority on this point .before 


1923 butthe amendment to 3,406, Criminal ' 


. Procedure Code made in that year has put 
the miatter beyond all possible doubt. It 
is now specifically provided that no appeal 
lies to the District Magistrate on behalf of: 


the persons proceedings against whom have 


been laid before the Sessions Judge in 
- accordance with the provisions of sub s. (2) 
ofs. 123, &, therefore, hold that the order: 
of the learned .District Magistrate hold- 
ing that no appeal lay to him is correct, 
- The result is that I aceept the -petition 


.to this extent that I set aside the.order: 


of the Sessions Judge dated the 10th Sep- 
tember, 1926, and remit the case to him 
for re-decision . in .accordance “with law. 
The petition sofar asit attacks the order 
of the District Magistrate dated the 25th 
October, 1926, is dismissed. 

B, D. Order set aside. 


(4) 15 P. R. 1900 Or.; P. L. R. 1900, p. 59 Or. 

(5) 25 A. 375; A. W. N. (1903) 79. 

(6) 10 Ind. Cas. 802; 35 B. 271; 13 Bom. L. R. 203} 
12 Or. L, J, 257. | 


(7) 85 Ind. Cas. 944; 100. & A. U. R. 1408; 1-0°W, - 


ON, 119; 26 Or, L, J, 656; A, 1, R.1925. Oudh 517, 
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NAGPUR JUDICIAL COMMÍS- 
SIONER'S COURT, é 
Orina APPRAL No. 13-or 1927. 
"7s Mareh 5, 1927, ` 
Present :—Mr. Hallifax, A. J. C. 


_' GARAB SINGH GOND—Accossi— ` 


. * APPELLANT 


versus 


EMPEROR —RESPONDENT,' 

Penal Code (Act XLV of 1860); ss. 806, 376, 302 — 

Marriage by forcible seizure—Gonds in Berar and 

Betul—Offences of rape, robbery, how far mitigat- 
ed. : 

The rakshasa form of marriage, viz, the seizure 

ofa maiden. by force from her house against her 


. consent or that of her. parents is prevalent amongst 


Gonds in Betul District as 
196, col, .2.] - ^ 
Subsequent consent cannot prevent the acts 
technically constituting wrongful confinement and ' 
rape when they are committed and it does not reduce : 


also those in Berar. [p. 


.their culpability, [ibid.] 


Carrying of a Gond maiden by force'and having a 
sexual intercourse-with her against her will and 
taking away her bracelet,with the intention of de- 
taining ‘her are, no doubt, sufficient to convict a Gond- 
for wrongful confinement, rape and robbery but the 
sentence should not be so heavy in view of the fact 
that the oe by seizure is customary among.the - 

ibid. . . : ; 
. Uriminal appeal against an order of the 
District Magistrate, Betul, dated the 20th 
Janua 1927, in Criminal Oase No. 23 of- 
1926. i 


Mr. G. P. Dick, for the Respondent. 

JUDGMEN'T$j—The appellant Garab 
Singh Gond is thé Mukaddam of the- ragot- 
wart village of.Keria. Umri in the Betul 
District. His servant Sadu Gond, who was 


.tried and convicted along with him, has 


also appealed (Criminal Appeal eNo..14 of 
1927) and both. appeals will be governed: ` 
by this judgment. The facts on which- 
the two convictions are based are very - 
clearly established by the evidence, and . 
indeed the denials of some' of them by 
the accused can hardly be taken seriously, 


They are as follows. 


Garab, Singh desired Phula Gondin of 
the neighbouring village of Obhatarpur 
as his second wife. She lived with her 
widowéd mother Gengri (P. W. No. 6) 
and her fathers brother Manju (P. W. 
No. 7). In November, 1926 Phula was 
thirteen-years and seven months old, but 
the Civil Surgeon (P. W. No. 4) who ex- 


- amined her in connection with this. case, 
" found that “the hymen had been ruptured 


long ago”.ands sgid: . “The parts were so 
well-developed that I think that the girl is 


used to sexual intercourse.” 
During the afternoon of the 9th of No- 


196 


vember-the two.ácéused went to Manju's 
field, where Phula was alone,.cutting the 
kutki crop, and carried her off by force to 
a field of Garab Singh's. She struggled 
to escape but was induced to keep quiet 
by no very gentle treatment. The iwo 
men compelled the girl to stay all night 


in the field with them, and during the: 


night Garab Singh had sexual intercourse 
with her three times against her will. 
Early the next morning he returned home 
leaving Sadu in charge of the girl with 
instructions not to let her go away, and as 
additional security the silver bracelets 
(bankra) she was wearing were removed and 
Garab Singh took them away with him, Dur- 
ing the forenoon a search-party came upon 
Sadu and Phula; Sadu fledand Phula was 
taken home. The object of the two accused 
‘was to compel Phula to marry Garab Singh. 

On these facts the learned District 
Magistrate has convicted Garab Singh of 
offences punishable under ss. 366, 376 and 
392 of the Indian Penal Code and Sadu 
of offences punishable under the first and 
last of these three sections. The convictions 
are’ certainly correct, though there is no 
reason why Badu should not have been 
convicted of rape also under the provi- 
sions of s. 114 of the Penal Code. Both 
accused were sentenced to various concur- 
rent terms ofimprisonment, the result of 
the sentences being that Garab Singh is to 
.Suffer rigorous imprisonment for five years 
and Sadu for three. Garab Singh was 
‘also ordered to pay a fine of fifty rupees or 
. else to undergo further rigorous imprison- 
: ment for gx months. 

In describing the eight forms of mar- 
riage among Hindus, of which the first 
four only are approved, Manu says of 
the seventh: “The seizure of a maiden by 
force from her house, while she weeps and 
ealls for assistance, after her kinsmen and 
friends have been slain in battle or wound- 
ed, and their houses broken open, is the 
marriage styled rakshasa.” The commen- 
. tary on this in Mayne's Hindu Law (page 94, 
jis; “The rakshasa form is simply the 
- marriage by capture, the existence of 
which, coupled -with the practice of 
exogamy, Mr. McLennan has tracked out 
in the most remote ages and regions. It 
is at the present day practised among 
the Meenas, a robber tribe of Central 
India, and among the Gords of Berar, 
. mot as a symbol but a matter of real 

earnesi--as real as any other form of rob- 
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bery. The conneetion between the vakshasa 
and the gandharva forms is evidenced by 
the fact that both were considered lawful 
for the warrior tribe." Later the learned ' 
author says: “Manu permits the gand- 
harva and the rakshasa to a military man. 
Narada forbids the rakshasa in all cases.” 

The existence of the custom of marriage 
by capture among these particular Gonds 
of Betul, which adjoins Berar, is clearly 
established by the evidence in the present 
case, Phula’s mother Gengri (P. W. No. 6) 
said: "Ihadtwo daughters, one of whom 
is married...Bahadur my son-in-law had 
taken away my elder daughter similarly. 
1 consented afterwards. Bahadur has no 
child. He married only two years ago. 
Phula is three years younger than Sukhya,” 
And the girl's uncle Manju (P. W. No. 7) 
said: "In our community if the girl iscarried 
away marriages may take place afterwards 
if the girl consents afterwards. Thesame 
thing happened with Bahadur..In our 
community two wives are allowed. Phula is 
not wiling to marry  Garab Singh. If 
she was, why should (she) have come 
here and why should she get so much 
beating? 

These matters do not make the offences 
anytheless abduction fo compel mar 
riage, rape and robbery, but they do 
greatly reduce the severity of the sentence 
it is necessary toinflict. The acts of the 
accused really constitute one offence, as 
the learned District Magistrate recognised 
in ordering that the terms of the im- 
prisonment awarded should be concurrent. 
But those acts are no more than a pro- 
posal of marriage, made in a manner that 
is not considered even improper or parti- 
cularly rude by the people among whom 
the custom exists, though like any. other 
proposal, it may not -be accepted. But 
subsequent consent cannot prevent the 
acts technically constituting wrongful con- 
finement and rape when they are com- 
mitted, and it does not even reduce their 
culpability. The removal of the bracelets 
also constitutes robbery, but it was merely 
one of the means adopted to prevent 
the girl going away, and a part of the 
wrongful confinement; as Garab Singh ob- 
viously had no intention of keeping them 
permanently. °- l 

It seems clear that under these cir- 
cumstances there is no necessity for a 
heavy sentente. The sentences of imprison- 
ment passed on each accused are, therefore, 
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reduced to one of rigorous imprisonment. 
for six months for each ofthe offences of 
which he has been found guilty, the con- 
. vietions and also the order that all the 
periods of imprisonment shall be con- 
current being maintained. : The sentence 
of fine and imprisonment in default passed 
on Garab Singh is also maintained, though 
there seems no reason,why he should have 
been made to pay any more than enough to 

‘compensate the girl. ; 
GRD. < 
Order aceordingiy;” 





LAHORE HIGH COURT. 
Criminal Revision No. 285 or 1927, 
E May 20, 1927. . 
| Present: MT. J ustice Harrison. PUES 
KU NDA SINGH-—AocoUsED— PETITIONER 
z versus 


EMPEROR- RzsPONDENT. _ E 


Punjab Excise Act (I of 1914), s. 61 (1) (a)--Láquor 

‘Lahan, whether, liquor—Illicit lahan, meaning of— 
Illicit nature of liquor— Burden of proof. 

Lahan has been declared to be liquor and just as 
liquor cannot be strengthened soit cannot be dis- 
solved into its component parts and there can be no 
such thing as licit lahan, this being the term 
used for describing the material while in the process 
of manufacture. , [p. 198, col. 1.] : 

.Before a person can be convicted under s. 61 (1) 
fa) of the Excise Act the prosecution must prove that 
the liquor which was in the possession of the 
accused was illicit. [p. 197, co]. 2.] 

Petition for revision of an order of the 
Sessions Judge, Ferozepore, dated the 14th 
January, 1927, affirming that of the Magis- 
trate, First Glass, Ferozepore, dated the 23rd 
December, 1926. 

Mr. Duni Chand, for the Petitioner. 

Mr. Muhammad Rafi, for Gevernment Ad- 
voeate, for the Respondent. 


JUDGMENT.—Khundha Singh, a Jat’ 


- ofthe Ferozepore District, has been convicted 


under s. 61 (1) (a) of the Excise Act, of. 


being in possession. of 10 chhitaks of illicit 
liquor and 9i ‘seers of lahan. His appeal 
has been dismissed by the Sessions Judge 
and his revision is: before me. Iam not 
impressed in any.way by any of the points 


urged by Counsel, nor by any ofthe grounds: 


entered in the' petition. Iam of opinion 

. that the Sessions Judge has rightly held 

that these articles were found in the posses- 
sion of the accused. 

As regards the liquor, however, 4 point 

arises whish L neve raised nyast: and which 
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is, in my opinion, of considerableimportance} 
namely, whether itis. or is not shown to be 
illicit.’ The report of the Ohemical Examiner 
is.as follows:— 

“The contents of the exhibit are, by . 
analysis, pot-still spirit. essentially different 
fromtherefined licit patent still spiritds sent 
under the advise of your letter No. 470/Ex.. 
dated the 12th J uly, 1926, The suspected 


- liquor, however, is not definitely distinguish- 


able f rom therefined pot still spirits made at the. 
Karnal Distillery. Hence, in my opinion, the. 


suspected . liquor is. of illicit origin, sup- . l 


posing that Karnal Distillery Spirits have 
no possible access to the place of seizure, : 
The alcoholic strength is 40°2 per cent., 
proof" . 

Ih other words, as. an expert, all that the. 


. Ohemical Examiner can say is that the 


liquor in question is -either pot-still of. the 


. Karnal Distillery or illicit liquoy. Speaking 


as an ordinary rational man and not as an 
expert, he-adds.that the natural conclusion: 
that, if Karnal Distillery can be‘excluded 
on it being shown that liquor therefrom had - 
no access to the Ferozpore District, it follows 
that the liquoris illicit. The Sessions J udge- 
merely recites that the liquor was illicit 
forthe point was not. ‘urged before him. 
The trial Court disposes ofthe question by 
saying that the liquor was sent to Chemical 
Examiner, ‘ ‘who has certified that it is - of 
illicit origin.” The Chemical Examiner says 
nothing of the'sortas I havé explained above. 
It was, therefore, necessary that the Crown 
should show thai in the ordinazy way of 
business liquor:from the Karnal Distillery : 
does not find its way into the Ferozepore 
District and probably when the comparative 
distances of the rival Distilleries of. Karnal 
and Amritsar from Ferozepore areremember- 
ed, is would have been easy enough to do 
89. Usotiland unless, the Crown had shown. 
that the liquor, on which this open verdict 
has been returned, could not in the ordinary 
way of business Have come from the Karnal 
Distillery, the onus did not shift on to the 
accused of showing that that was where. he 
gotitfrom. Had the Orown produced such 
evidence „the onus. would doubtless have 
shifted. A second method of showing that 
liquor is illicit isthatof proving the strength 
and showing that itis above that at which 
liquor is issued from an authorised distil- 
lery. In this case we find thatthe strength 
of the liquor was extremely low, being only 
40 per cent. of proof or 60 per cent. below 
proof, The aprengti at which liquor is 


"qw Ngga 
‘i astied from i the distilleries as explained in 
` Art. 588 of: the “Punjab: Excise Manual is 


` . 80 per cent. of proofand 20: per cent. below 
proof. This test, -thérefore;is' of no value. - 
I am not prepared to hold that the liquor is . 


illicit.and I should like to point out that in 
similar cases it is most desirable that evi- 


-dence such. as I have described above should ' 


. be ledon the subject and that it would be 
` . quite enough to show that ordinarily the 
Karnal distillery. which, I understand, 


... distils the whole of the pot-still licitliquor-to 


be found inthe Punjab, does not ordinarily 
send that liquor to the district in question. 
: Had the only.article found. in possession 
‘of the accused been this liquor I should 
have accepted the application and acquitted 
"him. He was, ‘however,: found to be in 
possession of 91 seers of lahan. “Lahan”. 
has been declared by Notification No. P. G. 
' N. 25, dated 5th January, 1915, to be liquor, 
and justas liguor cannot be strengthened, 
so it cannot be dissolved into.its component 
parts and there can be ‘no such thing- as 
licit lahan; this being the term-used for 
describing the material while in the process 
of manufacture. .I find, therefore, that in 
virtue of the lahan the guilt of the accused 
isestablished., | .. T 
In addition to six' months' rigorous im- 
prisonment the aecused was ordered to pay 
a fine of Rs: 100 or..in-the ‘alternative to 
undergo three months’ further rigorous 
imprisonment.: The amount of lahan found 
in his-possession was not ‘great and as nò. 
implements of distilling were discovered, 
he presumably was not conducting these 
operations on a big scale. ‘I think under 
the circumstances and taking into account 
the fact that he has been sentenced to.pay a 
substantial fine in addition to imprisonment, 
the amount.of imprisonment already under- 
gone together with the fine may be treated 
as sufficient. punishment.’ Except for this 
reduction of sentence I dismiss the applica- 
tion for revision. ' 


ECL. Sentence reduced, 


lud 
~ DEVI SAHAT Y, EMPEROR, 
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OUDH CHIEF COURT. |. 

CRIMINAL Appga No. 314 or 1927. 
June 29, 1927. 
Present:—Mr. Justice Pullan.. 
DEVI SAHAI AND OTHERS—AÀCCUSED— | 
f APPELLANTS 
versus 
EMPEROR— RESPONDENT. 


Penal Code (Act XLV ,of. 1860), ss: 828, 826—~ 
Separate sentences. 
. Separaté sentences cannot be passed in law under 
ss. 323 and 326, Penal Code, in the case of an assault 
upon a single person. j 


Criminal appeal against an order of 
the Assistant Sessions Judge of the Gonda 
Division at Gonda.” 

St. G. Jackson, for the Appellants, 

Mr. H. K, Ghosh, for the Respondent. 

JUDGMENT.—In this case 8 persons 
were charged under s. 307 with making an 


. attempt to kill a certain Lalta. The Judge 


did not find that there was any intention 
on the partof the accused to kill Lalta. 
In this view-he wasclearly right as Lalta 
received numerous injuries on the legs and 
arms but his head and body remained 
entirely untouched. Accordingly the Judge 
found five of the accused who in his opin- 
ion were proved to have taken part in the 
affair guilty of offences under ss. 323 and 325, 
Indian Penal Code, and sentenced them 


each to one «year’s rigorous imprisonment ' 


under s. 323 and to four years’ rigorous im- 
prisonment under a. 326. E : 

Possibly owing to the fact that the case 
was committed for trial under s. 807, 
Indian Penal Oode, the notice of the Judge 
was not drawn to the necessity of showing 
that all the accused whom he cgnvicted 
were jointly liable for the injugiesinflicted 
with spears. He also perhaps was unaware 
of the fact that separate sentences could 
not be passed under ss. 823 and 326 in the 
case of an assault. upon a single person. 
As amatter offact what the Judge has 
found is that Sampat attacked Lalta with 
a spear and the fonr other -appellants 
gave him some blows on dega and arms with 
lathis. In such a caseit is not necessary 
to find that all the accused were guilty of 
an offence unders. 326 and the sentence 
of five years’ rigcrous imprisonment on 
each of them is excessive. 
guilt of these persons is concerned I see 
no reason.,to interfere with the view 


taken by the lower Court. He has ac- 
' cepted one witness as being beyond 
suspicion and two others: as. being 


, reliable except where their own. personal 


As far as the 


‘ 
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enemies were concerned. He has accord:.- 


ingly acquitted thiee persons and found 
| the case proved ‘against the remaining five.. 
This appears to bea _correct decision and 
I have been shown no sufficient reason. 
for interfering with it.. 


.Às to the sentence 1 think the- KAN . 


passed by the learned Judge for the offence 
which the individual accused’ actually: 
committed will be sufficient. I, therefore, 
teduce the sentence of Sampat to rigorous 
imprisonment: for four years ‘under s. 326, 
Indian Penal Code, and I reduce the sen- 
tence on: the other four accused to one 


years rigorous imprisonment each under, 
The sentence - 


8; 323,. Indian Penal Code., 
of fine i in each case is upheld, 
G. H.. . 
2E Sentence reduced. 


— 


LAHORE HIGH COURT. . 
ORIMINAL Revision PETITION No.403 OF 1927, 
: May 17,1927. 
Present:—Mr. Justice Harrison. 
KISHEN SINGH-—ACCUSED—PETITIONER | 
x . , Versus 
> ‘“EMPEROR—REsPONLENT. 
- Penal-Codeé (Act XLV of 1860), ss. 876, 5 11—Attempt, 
definition of —Attempt to commit rape, "what constitutes." 
. Attempt, is-an act done in part executionof & 
criminal design, amounting to more than mere pre- 
paration, but falling short of actual consummation, 
‘and possessing, except for failure to consummate, all 
the elements of the substantive crime. In other words 
an attempt consists in the intent to commit a crime 
combined with the doing of some act adapted to, but 
falling short of, its actual commission. It may conse- 
“quently be defined as thas which if not prevented 
would have resulted in the full consummation of the 
act attempted. [p. 199,col. 2]  - 
In the matter of Amrita Bazar Patrika (8), followed. 
Where the agcused caught hold of a girl,-got on to 
the charpoy with her, undid the string of her pyjama 
and was seen struggling with her when on the arrival. 
of a person he ran away: 
Held, that he was guilty of an attempt to commit 
rape. 


ibid.] . 

CA RE under s. 439, Oriminal Pro- 
cedure Code, for revision of an order of the 
Sessions J üdge, Hofshiarpur, datad the 4th 
January, 1927, affirming that of the Addi- 


tional District Magistrate, Hoshiarpur, dated | 


-the 14th December, 1926 
Mr. Abdul Aziz, for the Petitioner. me 
Mr. “Muhammad: Rafi, for Government Ad- 
vocate, for the Respondent, 


JUDGMENT.—This application has’ 
been admitted on the question whether the,’ 4 


offence falls under s. 376/511 or s. 354, Indian 
Penal Code, and as to sentence if the latter - 
section be held toapply. The facts are very 


. 
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clear. The aceused Kishen Singh | Valise 


took advantage of the absence of his neigh-. 
. bour and eccupancy tenant Gangu to step 


across from his own roof to that of Gangu ` 


While Musammat Jaikar, the neighbour's, 


daughter, was lying puprotected- on her. 


charpoy. This was, at night. : He, caught 


hold of the girl, got on to the charpoy with. 


her, undid thé string of her pyjama and was 
seen struggling with.her when Musammat 


Bholi came up in answer to her daughter's. 


cries. He then ran away. On the facts he 


' has been convicted under s. 376/511, Indian 


Penal Code. 
Counsel: contends ‘that the cients falls 


"under s.354-and has quoted Muna v. Em- 


peror (1), Counsel for the Crown has in reply 


. relied on Jaimal v. Emperor(2) which quotes 


Ghasita v. Emperor (3) and on Emperor v. 
Chandkha Salabatkha (4), Ganesh Balvant 
Modak v. Emperor, (8), Emperor v. Mansing 


. Daji Patil (6) and Shiamji v.. Emperor (7). 
- All these authorities are unanimous as to 
what constitutes an ‘attempt’ and although: 


it is true, as pointed out by Counsel for the 


‘petitioner, that none, of them are.casés of 
‘rape, the same principle applies. 
' 11140f Ratan Lal's Law of Crimesa quotation -- 


-Ön page 


is given from In the, matter of Amrita 
Bazar Patrika (8) which defines ‘attempt’ in’ 
the clearest and.most concise language. -' | 

“Attempt is an act done in part execution 
of a criminal design, amounting to more 
than mere preparation; but falling short of 
actual consummation, and, possessing, except 
for failure to consummate, all the elements 
of the substantive crime; in other words,.an 


attempt. consists in the intent to” commit 8. 


crime, combined with the doing of some act 


. adapted to, but falling short of its actual 
‘commission; it may consequently be defined 


as that which if not prevented would have 
resulted in the full consummation ofthe act 


attempted.” 


(1) 15 Ind. a 2 ia W. R 1912 Or.; 116 P. L. 


R. 1912; 13 Or L 
(2) 89 Ind. Oas. dis. 1 Lah. Cas. 331; 26 Cr. L. J. 


,1424; A. I. R. 1926 Lab. 147. 
K) 51 Ind. Cas, 476; iE R. 1919 Or.; 20 Or. L.J. 


i) 20 Ind. m 611; 3T B 853; 15 Bom. Le R. 564; 
14 Or. LJ. 4 


(6) 5 Ind. Oas. 612; 34 B. 378; 12 Bom. JL. R2; IOO 


Or L. J.1 
A 20 ind ‘Cas. $93; 15- Bom. L, R. 568; M Cr. L. J. 


M n Ind.'Cas. 994; 23 Or. L.J. 210: A. I. R. 1992 


we jor Ind. Cas. 578; 30 0. L. n ao s 0. 190; 23.0, 
N. 1057; 31 Or. L. J. 38 (S. B 


= 


ines 
Gi 


qb oes a ‘ 


B adboy this test there can I think be 
'nó dowbt whatever ‘that the accused, who 


«obviously intended to commit rape (the age 


_ -Of the girl is 15), did more than one definite 


|. act in part execution of* his criminal design.- 


Therefore,in my opinion, he has been rightly 
` convicted, under s. 376/511. The sentence 
is under the circunistances suitable. I dis- 
miss the application for revision. 

ELO Application. dismissed 


OUDÉ CHIEF COURT. 
' ORIMINAL RarERENOE No. 20 or 1927. 
May 4, 1927. : 
pv —Sir Louis Stuart, Kr., Chief 


Judge 
ABDUL HAMID- ANGAKEN 
: versus 
EMPEROR OPPOSITE PARTY. ` 
Police Act (V of 1861), s. 20—Escape* of offender — 
‘Absence of intentional violation of duty—Police 


Officer, whether guilty of offence. 


Before a .Police Officer can” be convicted ‘of an 
. offence under s. 29 of the Police, Act it must be found 


that he is guilty of deliberate and inténtional violation 
` of duty. 


Case reported ‘py the Sessions J udge, 
Fyzabad, by his order, dated. the 13th April, 
1927. 

ORDER OF REFERENCE. 

One J agdeo Singh an approver in one of 
the gang cases under trial was placed in the 
custody’ of, the applicant constable Abdul 


. Hamid stationed at Fyzabad Cantonment 


Thana. On the 12th November, 1926, Jagdeo 
asked the applicant for permission to go in- 
side a room in order to apply some ointment 
to his private parts which he alleged had 
been affected by ringworm. The applicant 
naturally acceded to this legitimate request 
of JagdeoSingh, but hetook the precaution of 


still holding in his hand the rope by which: 


Jagdeo Singh had his hand tied. Jagdeo 
Singh instead of. applying the ointment to 
his private parts applied it to the handcuffs 
upon his wrist and-in that manner managed 
to slip off the handcufis which he carefull: 
placed besides him and then quietly slipped 
. off by the back door of the room into which 
-he had been allowed to go for the purpose 
.of applying the ointment. After waiting for 
two and a half minutes constable Abdul 
“Hamid pulled the rope which he was hold- 
ing in his hand and by which he imagined, 


‘ABDUL HAMID v. BMPOHOR, 


he had the approver under his control bu 
found that it gave way. and so he opened 


. the door of the room and ran inside and 


found that the approver Jageo Singh had 
disappeared. He then raised-an alarm and 
a search was made for the absconding ap- 
prover who was arrested the next day or the 
day after that by the villagers near his home. 

It is clear‘from the narrative of facts set 


` forth above that the applicant is not guilty 
-of any offence under s. 29 of Act V of 1861. 


Section 29 of the Police Act runs a8 fol- 
lows:— 


*Every Police Officer whoshall be guilty 


' of any violation of duty, or wiltul breach or 
"neglect of any rule or regulation or lawful 


order made by.competent authority...... shall 
be liable on conviction before a Magis- 
trate, to'à penalty not exceeding three 
months' pay, or to imprisonment, with or 
without hard labour, for a period not ex- 
eeeding three months, or fo both”, 


In the present case Abdul Hamid is not 


' shown to have beén guilty of any violation 


of duty or wilful breach or neglect of any 
rule or regulation or lawful order made by 
any competent authority. Jagdeo Singh 
the approver who escaped frem lawful 
custody has not been examined by the pro- 
secution to prove what, neglect, if any, was 
committed by the applicant whereby the 
escape of the approver was facilitated. The 
applicant could never imagine that the ap- 
prover who was leading a life of ease and 
comfort would deliberately attempt to 
escape from his custody. It is not even 
alleged, much less proved, that the applicant 
was guilty of abetting the escape of Jagdeo 
It has been held by Mr. Justice Mafkby in 
a ruling reported as In re Radh$o Singh (1) 


that before the Police Officer can be convictr 


ed ofan offence under s. 29 of Act V of 1861 
itmust be found thathe is guilty not of mere 
neglect butof deliberatejand intentional viola- 
tionof duty. In the present case thereisnot 
even mere neglecton thepartofthe applicant, 

let alone intentional violation of duty. The 
learned Deputy Magistrate. and the trying 
Magistrate have both laid emphasis on the 
fact that Jagdeo Singh escaped from the ap- 
plicant’ s custody. But the mere escape of a 
prisoner from lawful custody does not make 
the constable, in whose charge he was, 
guilty of an offence under s. 29 of the Police 
Act, The prosecution in this case has com- 
pletely failed toshow. that the applicant was 


(1).17 W. R. Or. 34; 8 B. L. R. Ap. 60. 
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guilty ofany violation of duty oranyneglect . 
of any rule. So. far astheapplicant was aware, : 
he was holding Jagdeo in his custody by-the : 


rope which he had in his hand even at the 


very moment when Jagdeo was in fact effect- ' 


ing his escape. Iam, therefore, clearly of 


opinion that the applicant Abdul Hamid. is: 


not guilty of any offence under s. 29 of Act 
V of 1861. Imay add that the applicant 
has been also severely dealt with depart-: 


mentally and has been dismissed from the - 
„ent. 

' For the reasons given above I submit the ` 
file of this case to the Hon'ble Chief Court at - 


Police force for his alleged violation of duty. 


Lucknow with the recommendation that the. 
sentence of fine passed.upon the applicant 
be set aside and -he be acquitted of the 
offence charged against him. Beforesubmit- 
ting the file of this case. to the Hon'ble 
Chief Court at Lucknow, the learned Deputy. 
Magistrate Saiyid Masuddul Hasan should 
berequested to submit any explanation. he 
thinks fit to do so for submission to the 
Hon'ble Chief Court. > = 7 as 
Mr. Niamat Ullah, for the Applicant, < 
JUDGMENT.—I agree with the learn- 


: ed Sessions Judge that no offence under. 
. %. 29 of Act V of 1861 has been made out 


against Abdul Hamid. I accordingly 
set aside his conviction and sentence and 
tent that the.fine, ifpaid, be refunded to 
im. 4 


AN A Conviction set aside. 


EMPEROR 7, BROLA. ' 


< SN |. . 4201 
with intent to “commit an act which wasan offence’ 
under the Cattle Trespass Act, and to intimidate the 
person in charge of the pound, but that he was aot 
guilty, of'an offence under s. 458 of the Code. [p. 202; - 
cd dj. po E. c i 
Oriminal appeal from a order of the 
Sessions Judge, Karnal, dated the .8th May, 


: 1926, reversing that of the Magistrate, First 
. Class, Rohtak, dated. the 6th: April 1996, ~. 


Mr. Carden Noad, Government Advocate, 
for the Appellant. a B 
Mr. Raj Krishen Bal, for the. Respond- 
he JUDGMENT. 
Fforde, J.—The respondent was tried 
under s. 458 of the Indian Penal Code by 
a Magistrate invested with first class 
powers for having committed lurking house- 
trespass or house-breaking by night after 


‘having made preparations for causing hurt, 
„and was convicted and 
| months’ rigorous imprisonment with a fine 


sentenced to six 


of Rs. 50, and, in default of payment of 


the fine to further rigorous imprisonment 
| for three months. ‘On appealto the Ses- 
. Sions Judge fhis conviction and sentence 
Were set aside, the learned Sessions Judge 


held thatno offence had been established 


-under the provisions of s. 458 of the Indian 


Penal Code, and further’ held that the only 
penal provision under ‘which the accused 
could be proceeded against was s. 24° of - 
the Cattle Trespass Act. He also expressed 


his opinion that proceedings under s, 24 


- would not lieas the prosecution had not. 


“any damage within the meanin 


shown that the cattle seized had. caused 
of that . 


` Act, The” learned Sessions Juflge upon 


` . 

. LAHQRE HIGH COURT. 
CRIMINAL APPEAL No. 875 or 1926, 
i . February 15, 1927." ' ' 
*Presént :—Mr. Justice Fforde and 

. Mr. Justice Addison. 

_ EMPEROR--APPELLANT 
` versus 
BHOLA—Acctsr8— RESPONDENT. 
Penal Code (Act XLV,of 1860), ss. 40, 441, £47, 458 


--Entering catile-pound and rescuing: cow lawfully >. 


impounded—OCriminal irespass—Cattlé: Trespass Act 
(I of 1871), s. 24-—Offence’, meaning of! , 
A cow belonging to the accused which’ was found 
grazing in a wheat crop was lawfully seized. by 
another and impounded in a cattle-pound. The 
accused proceeded io the cattle-pound, opened the 
` Tock, entered the pound and drove off his cow after 
inflicting slight injuries on the chaukidaz- who attempt- 
ed to obstruct him : Sas 6 
Held, that the accused was guilty of criminal tres- 
pass under s.'447 ofthe Penal Code inasmuch as he 
entered upon property in the possession of another 


“to the facts of this case. 
_by the trial. Magistrate are that on the 
“night of the 23rd, or early morning of 


' these findings accepted the appeal of the - 


accused and acquitted him. The Orown 


“have now appealed to this Court against 
_ that judgment of acquittal. ; 


: The learned Government Advocate hag 


. quite rightly conceded at once, that s. 458 


ofthe Indian Penal Code could not apply 


The facts found 


the 24th, of’ January, 1926, one Nihala 
seized, a cow belonging to the accused which 

he found grazing in his wheat crop and had ` 
it impounded in the cattle-pound of Mokhra, 
obtaining a:receiptfrom the keeper of ‘the 
pound., On .the same night: or early 
morning the accused proceeded to the 
eattle-pound, opened the lock, entered, and 
drove off’ his cow, after slightly injuring 
the chaukidar who attempted to prevent 
him. The learned Government Advocate 


e 


uu . 


contends. Ahat this act of the adeused.. 
. amounted to the offence of eriminal trespass ` 


within the meaning of 8. 417 of the Indian 
: Penal Code, réad with the definition given 
inis. 441. . He says that the accused's aot 
-amounted to an entry upon property jn the 
possession of another person With intent (1) 


- tò commit an offence and (2) to intimidate - 


the person who was lawfully in charge of 
those ‘ptemises, 
ùn Chap. IV and certain specified sections, 
‘the word “offence” denotes an offence pun, 
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‘him 


‘Section 40 provides that ` 


po Lco wen: 


447 ofthe Indian Penal Code: and sentence , 
him ‘to a fine of R3. 50 with one month's 
rigorous imprisonment in default of pay-: 
ment, in substitütion for the conviction ` 
under s. 458 had by the trial Magis-. 
trate and for the punishment awarded by' 


Addison, J.—I concur. - 
A, N. A. Appeal drcum 


ishable under the Indian Penal Code à? ^ 


under any special or local law as in8.4 
defined; and, further, 
other sections, including s. 44], the .word 

'offence" has the above meaning when 
the thing punishable under the special or 
local law is punishable under such law with 
‘a penalty amounting to six months’ imprison- 


‘ment or upwards, whether with or without. ` 


. fine.- The. Government Advocate contends 
that an offence within the meaning of the 
-latter part of s. 40 has been "committed 
under the provisions of s. 24 *of the Cattle 
Trespass Act, and that, accordingly, as the 
accused entered upon property in posses- 
‘sion of another with intent to commit 
an act which is made an offence by the 
Cattle Trespass Act, he is guilty of, cri- 
minal trespass within.the meaning of s. 447. 

The Government Advocate also conténds 
that the accused in entering the pound did 
so with intent to intimidate the person 
in chargecf the pound, did in fact intimi- 
date him, and thereby committed an offence 
under s. 447. 

I think that upon the facts of this case 


"peti the learned Government Advocate's. 


contentions: are sound. ‘There is no doubt 
he did it to intimidate the chaukidar in 
charge of that pound, aud that he also 
‘did itfor the purpose. of removing his 
cow which had been properly seized with- 


in the meaning of the provisions of the ` 


Cattle Trespass Act. I have not the 
slightest doubt that the accused's cow was 
'- grazing in the wheat crop of Nihala, and, 


‘therefore, Nihala’ was authorised under 
s. 10 of the Cattle Trespass Act toim- 
pound it. . For these reasons I am. of 


opinion thaf the accused should have been 
convicted under s. 447 of the Indian Penal 
Code, but not under s: 458. I would 
. accordingly accept this appeal, set aside 
. ‘the order of acquittal of the learned Ses- 
~ gions Judge and would convict him.under s. 


that under certain ' 


ALLAHABAD HIGH COURT. 
. ORIMINAL RErERENCE No, 124 or 1927. 
April 25, 1997. 
- Present:—Mr. Justice Sulaiman: 
“ BABU RAM AND OTAERS—AÀCOUSBD— 
APPLICANTS EC S. 
versus ` 
k EMPEROR— OPPOSITE: BN 
Public Gambling Act (III ‘of 1867), s. 18—'Publie 


' stréet, place or thoroughfare’, construction of—Private 


place open to public view, whether ‘public place’. 
The. word ‘place’ in s. 13 of the Public Gambling 


. Act is used in conjunction with ‘street’ and ‘ thorough- 


fare’ and is not intended to apply toa private place. 
bia might be open to a public view. [p. 203, col 


gp E Hinged v. Sri Lal (1), -followed. 

“A private place cannot be called à publie place 
merely because if some member of the public were to . 
pass close-by he might have an opportunity of seeing 
what was going on there. A public place must be 
a place either open to the public or.aoctually used 
by the public, the mers publicity of the situation not 
being sufficient. [ibid 

Criminal Be made by the Bes- 
sions Judge, Mainpuri, dated the 15th 
of January, 1927. 


The Assistant Government Advocate, for 


l . the Crown. 
' that the accused did enterthe pound, that — 


JUDGMEN T.— The only point in this 
case is whether.gambling took place in a 
public place within the meaning of s, 13 
of the Public Gambling Act. 

The: applicants were gambling outside 
the city of Mainpurijn a plot of land bear- 
ing No. 2574. The land is private property 
but is vacant land. It is surrounded on three 
sides by fields and on the fourth side is 
the Esan stream. There is not. even a 
foot-path goling over the place where the 
gambling was going on. No doubt close 
to the place there isa peepal tree which is 


‘Situated on' the bank of the Easn river, 


butit is mot suggested that this is a 
place of w orship where the public. have 
ordinarily access. A pucca road is 320 
_ paces from, the spot.and another narrow 
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kuchcha way is 150 paces from it. In fact. 
this narrow kuchcha way is on the bound- 
aries of the fields and passes close to the 
south of it. The learned Sessions Judge 
inspected the locality-and his impression 
was thatthe place could never bea public 
place, . 

On ‘the authorities of this Court it is 
clear that the place, as described above, 
could not be held to be a public place. This 
expression finds place in s. 159 of . the- 

Indian Penal Code, dnd a Bench of. this 

Court in Queen- Empress v. Sri Lal (L) held, 
that there was a great distinction between 
doing an actin publie and doing an aet. 
ina public place, and that a place to. 
which the public had not by right, per- 
mission, usage or otherwise, access, could’ 
not be a public place even though it 
were close to a public street so that any 
member of the public walking along the. 
street, could see what was going on there. 
The way in which this expression oceurs in 
s. 130f-the Public Gambling Act suggests 
that the above observation is still-more 
appropriate, Gaming is prohibited in "any . 
publie street, place or thoroughfare.’ The 
*word ‘place’ is used‘ in conjunction with 
street and thoroughfare and could not” 
have been intended to apply to a private 
_ place which might be open toa public 
view. Of course, a particular place though 
private may become a public place on a par- 
ticular occasion, for instance, when themem- 
bers of 'the public are really present there. 
But unless such is the case, a private place 
cannot be called a public. place merely 
because if some member of the public 
were to pass close-by he might have’ an 
opportunity, of seeing what was going on 
there. It must bea place either open to 
the public, or actually used by the public, 
the mere publicity of the situation not being 
sufficient. : 

‘In Emperor v. Ajudhia Prasad (2) it was 
held that a private grove did not become a 
: public placemerely be€ause a foot-path passed 
through‘it. In Ahmad Ali v. King-Emperor : 
(3) a private’ grove was held not to be a 
publie place although -its boundry wall was 
broken at places and: people could pass. 
throughit when going to' the bazár. The 
case of Sukhnandan Singh v. Emperor (4) 


(1) 17 A.166; A. W. N. (1895) 42; 8 Ind. Dec. (N. 8.) 
432 : 


(2) A. W. N. (1904) 92. 

(3) 1 A. L. J. 129; 1 Or, L. J. 272. 

(4) 65 Ind. Cas. 419; 44 A. 265; 20 A. L.J. 80; 23 
Cr. L. J. 67; A. I. R. 1922 All. 542. ` 
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is clearly distinguishable because. there 
the public had actual access to. the grove, 
without their access being refused or in- 
terfered with, indeed a -publie fare was in 
actual progressat ths time in the.grove 
where gambling was going on. 

I am, therefore, of opinion that the ` 
conviction of the accused persons was 
illegal. 

I accordingly allow this reference and 
setting aside the convictions and the 
sentences passed on Babu Ram, Niaz 
Mohammad, Asharfi Lal, as well as 
Buddhu and Shiam Behari, acquit them ` 
of the offence with which they were charged 
and order that the fines, if realised, should 
be refunded. : 
ANA Reference allowed: 
Convictions quashed. 





: LAHORE HIGH COURT: 
Ceiminay APPEaL No. 236 or 1927. 
i May 23, 1927. 

Present :—Mr. Justice Zafar Ali. 
RAJU AND ANOTHER—AOCOUSBD— 
4 APPELLANTS 
versus 


| EMPEROR-— RESPONDENT. . 
Criminal Procedure Code (Act V of 1898), s. 810, 


-nature of —Assessors to be kept in ignorance of accused's 


previous conviction—Further charge of previous con- 
viction when to be read. : : 

Provisions ofs. 310, Criminal Procedure Gode, are 
imperative and must be complied with. 

Where an accused is undergoing a trial, only the 
charge relating to the offence for which®he is being 
tried should be read first and the further charge relat- 
ing to his previous conviction should not be read until 
he has been convicted or the opinions of the Assessorg 
have been recorded on the charge of the subsequent 


Appeal from the order of the Sessions 
Judge, Montgomery, dated the 15th De- 
cember, 1926. 

Mr. Muhammad Tufail, for the Appel-. 
lants. UM ea 

Diwan Ram Lal, Assistant Legal Remem- 
brancer, for the Respondent. 

JUDGMENT.—Agreeing with the four 
Assessors -the learned Sessions Judge of ` 
Montgomery has convicted the appellants ` 
Raju and Kandu of house-breaking. by 
night aud theft and has sentenced Raju 
who had three previous convictions against 
him to rigorous imprisonment for seven 
years under s. 457 coupled with s. 75 of 
the Indian,Penal Code and Kandu to 


rigorous imprisonment for one year under 
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8. 457 of the Indian Penal Code. As. 
against Raju an order under s. 565 of 
the Criminal Procedure Code has also been 
passed. e. 

It may be observed at the very outset 
that the learned Judge appears tc have 
lost sight of the provisions of s, 310 of 
the Criminal Procedure QOode and the 
Assessors were consequently not kept ignor- 
ant of the fact that the prisoner Raju was 
an old offender, as they should have been. 
The record shows that the charge against 
Raju describing his present offence as 
well as the further charge relating to his 
previous convictions was read out at the 
commencement of the trial and that his 
statement containing his admissions of 
those convictions was also read out in the 
presence of the Assessors. The further 
charge .about previous convictions and the 
aecused's statement in respect thereof 
should not*have been read out and he 
should not have been questioned in res- 
pect thereof unless and until he had been 
convicted or the opinions ofthe Assessors 
had’ been recorded on the charge of the 
Subsequent offence. The provisions of 
8. 310 of the Criminal Procedure Code are 
pee and must have been complied 
with. 

[His Lordship then discussed the ‘merits 

of the case and concluded as follows :—] 
: Having regard to all these facts and 
circumstances and the fact that the story 
told by Muttalli and Amir was contradict- 
ed by their companions, the evidence of 
Muttalli dnd Amir. does not appeal to be 
worthy of credit, 

I, therefore, ‘accept the appeal, set 
aside the convictions and sentences and 
oe that the appellants be released forth- 
with. 


R. L. Appeal accepted, 


ALLAHABAD HIGH COURT. . 
CRIMINAL Revesion No. 215 or 1927. ` 
April 22, 1927. 
: Present :—Mr. Justice Lindsay, 
Rai Sahib RAMESHWAR, LAL—Accusep 
—AÁPPLICANT 
` VETSUS 
EMPEROR rnroven Pande RAJDHARI 


ene TAB esos m 
ruminal Procedure Code (Act V of 1898), ss. 195 
(1), (c), 476, 478—Proceedings under s. AG Bonar of 
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Civil Court to commit to Sessions Court-—' Produced in 
a Civil Court’. meaning of— Production of document 
before munsarim under O. VII, r. 17, Civil Procedure 
Code, whether sufficient. : 

A Civil Court which has started proceedings under 
s.476 of the Oriminal Procedure Code has an option 
under 8.478 of the Code, where it finds that an 
offence triable exclusively by a Court of Session has 
baen committed, either td send the case to a Magis- 
trate or to commit it direct tothe Court of ‘Session, , 
and is not debarred from exercising that option 
because by passing an order under s. 478 the accused 
is deprived of a right of appeal. [p. 205, cols. 1 & 2.] 

A document is ‘produced’ in Court within the 
meaning of s. 195 (1) (c) ofthe Criminal Procedure 
Code, though it is produced only before the munsarim 
of the Court for the purpose indieated in O. VII, 
r. 17, Civil Procedure Code, and is never called to the 
Court. [p. 305, col 2; p. 206, col. 1.] 

Criminal revision.from an order of the 
Munsif, Saidpur, District Ghazipur, dated 
the 7th of March, 1927. 

Sir C. Ross Alston, Messrs. A. P. Dube and 
I. B. Banerji, for the Applicant. 

The Assistant Government Advocate, for. 


the Crown, 


JUDGMENT.—This as an application 
in revision directed against an order pur- 
porting to be passed under s. 478 of the 
Code of Criminal Proeedure by the Munsif 
of Saidpur in the Ghazipur Distriot. 

I need notreferin any detail to the facts, 
It is sufficient to say that the applicant 
before me, Rai Saheb Rameshwar Lal, was 
the plaintiff ina civil suit in one of the 
Courts at Ghazipur, After that suit had 
been disposed of proceedings were started 
against Rameshwar Lal under the provisions 
of s. 476 of the Code of Criminal Procedure, 
it being considered apparently that there 
were reasons for supposing that Ramesh- 
war Lal, in the course of the civil Suit just 
referred to, had been guilty of'the offences 
punishable under ss. 196, 467 and 471 of the 
Indian Penal Code. It is admitted before 
me that the Munsif was competent to deal 
with this case when it started under s. 476, 
After the case had been thus initiated in 
the Munsifs Court a* successful applica- 
tion was made to the „District Judge to 
transfer the proceedings to the Court of the 
Subordinate Judge of Ghazipur. An appli- 
eation was made to this Court against the 
order of the District Judge with the result 
that the District Judge's order was re- 
versed and the proceedings were sent back 
again to the Court ofthe Munsif of Said- 
pup After the resumption of the proceed- 
ings in the Court of the Munsif, so far as 
I understand, evidence was taken on be- 
halfof the opposite party, and from an 
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order of the Munsif I gather that Ramesh- 
war Lal was invited to produce evidence 
before the Munsif to rebut the evidence 
which had been given on the other side. A 
statement was made to the Munsif by the 
learned Counsel for Rameshwar Lal that 
he declined to put forward any evidence 
by way of rebuttalof the evidence which 
had been produced by the opposite 
party. Thereupon the Munsif proceeded 
to make an order under s. 478 of the Code 
of Criminal Procedure directing the’ accus- 
ed person, Rameshwar Lal, to be committed 
to the Court of Session for trial on the 
offences mentioned above. 

It is now sought before me to attack this 
order of the Munsif on various grounds. 
It has been argued, in the first place, that 
the proceedings having started in the 
Court of the Munsif under s, 476 of the 
Criminal Procedure Code, the Munsif was 
bound to continue the proceedings under 
that section and to do everything which 
that section required him to do. In other 
words, it is contended thatthe Munsif, in 
the circumstances, had no option, if he 
found there was a prima facie case against 
Rameshwar Lal, but to.send a complaint 
jo a Magistrate. It is argued that having 
started proceedings under s. 476 the Munsif 
had no authority to proceed under s. 478 
and make an order of commitment. In:my 
opinion this argument is altogether unten- 
able. In support of the argument it is 
pointed out that where a Court takes action 
under s. 476 and directs a complaint to be 
laid before a Magistrate there is an appeal 
against the order directing the complaint 
to be made. On the other hand, it is argu- 
ed that if the procedure adopted by the 
Munsif ifi this case is allowed and it is com- 
petent to him to pass an order under s. 
418, then the right cf appeal, which the 
person aifected would have, had the pro- 
ceedings been taken under s. 476, is taken 
away. . 

It is quite plain to me that thereis no 
right of appeal agaimst an ‘order passed 
under s. 478. There can be no right of appeal 
unless the right is conferred by the Statute, 
and the only right of appeal which is to be 
found in this Ch. XXXV is referred to in 8. 
476B. That certainly gives a right of appeal 
against an order passed under s. 476. There 
is no eorreepondinz provision relating to 
the case of an order unders.4/8, aud I 
am satisfied that there is no right of appegl. 
It appears to me to be impossible to 
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argue that because the Munsif as a Civil 
Court has the option under s. 478 of sending 
the case toa Magistrate under s. 476 or of 
committing it direct tothe Court of Session, 
he is debarred frem the exercise of that 
option because by passing an order under 
s.478 he deprives the person accused of 
the offences of a right of appeal. It is 
not for me to speculate why no right of 
appeal has been given against an order 
passed under s. 478. The fact :emains that 
there is no right of appeal against such an 
order. I hold, therefore, that the order of 
the Court below cannot be attacked on this 
ground, It is to be mentioned here that 
two outof the three offences imputed to 
the accused, namely, the offences punish- 
able underss. 467 and 471 ofthe Indian 
Penal Code, are offences triable exclusive- 
ly in the Court of Session. 

Another point which has been raised is 
that in any case the offences now charg- 
ed do not fall within the -description of 
the offences specified in s. 195 (1) (e) of 
the Code of Criminal Procedure. ‘This 
argument is raised with reference to the 
two charges under ss. 467 and 471, Indian 
Penal Code. It is suggested that it cannot 
be said that those offences were committed 
in respect of a document “produced or given 
in evidence in the Oiril Court." In order 
to understand this plea itis necessary to 
state that the accused person here, Ramesh- 
war Lal, was the plaintif in the eivil suit. 
He brought his suit on the basis of an entry 
in a book of account and the copy of the 
entry accompanied the plaint. Under O., 
VII, r.17 of the Code of Civil Brocedure, 
When & plaintiff is suing upon an entry 
in a book of account, he has to file with 
his plaint a certified copy of the entry 
in the book and he has also to produce 
the book in Court in order to have the 
copy verified either by the Court or by an 
officer whom the Court appoints. In this 
ease the account book was produced in 
Court in the usual way. The copy of the 
entry which was filed with the plaint was 
compared with the original by the mun- 
sarim and after the munsarim had checked 
the copy: he marked the account book and 
returned itto the plaintiff in the ordinary 
way of procedure. The suggestion appears to 
be that because this book was only pro- 
duced before the munsarim for the purpose 
indicated in O. VII, r. 17 there was no pro- 
duction in Court. I must decline to en- 
tertain any argument of this kind, The 


sot 


‘ 
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"ted ia respect . of this account book has cer- 
"teinté been .committed in ‘respect of a 
document produced in Court. It may be’ 


that ‘the Look was néver called to the - 


Court after it had been shown ‘to the 


^, munsarim. It seems. that- the case was 


decided on thé oathof the defendant. That, 
“however, makes no difference to the situa- 
tion. The account. book, was clearly’ pro- 
duced’ in Court and, therefore, the 
offences under ss. 467 and 471 are offences 
` of the kind described in s. 195 (1) (c) of. the 
' Code of Criminal Procedure. These are the 
only points which arise for decision before 
me.and I decide them both against -the 
applicant. "Sir Charles. Alston informed 
me that his client desired me .to hear 
something about the facts of the case but I 


. refused to’ go into the facts.’ It seems to me. 


` that there is no need for me to consider 

- any facts dt all. The order which is passed | 

by the Munsif and which is attacked here ` 

Seems to mejto be legally unpenealaple. I 
dismiss this application. | 
À, N. A. Application dimised: 


‘LAHORE HIGH COURT. . 
OgiwiNAL Revision No. 1192 or 1926. 
‘December 6, 1926. * 

: Present: —Mr. Justice Broadway. 
ODES Aben at Tama ona 
versus 
.EMPEROR-—RESPONDENT. - 

Penal Code (Act, XLV of 1860), ss. 215, 111— Theft 

—Actual thief, whether can be convicted "under s. 215 

` —COriminal trials -:Connected, cases—Opinion expressed 

by Judge in previous case, whether binding in sub- 
sequent case. 

The actual thief himself cannot be convicted of an, 


'. -offence under s.215 ofthe Penal Code. 


- < Queen-Emypress v. Muhammad Ali (M and Kehr’ 
nee v. Emperor (2), followed. 

The opinion expressed ina previous connected case 

by a Judge that the evidence ofa particular witness 

was not believable is not binding on his successor in 


.. a subsequent ease against another accused relating 


to the same offence. The succeeding Judge, 
' on tue other hand, has to weigh the evidence before 
him and form his own opinion of its reliability, 


GODHA v. kuwi aa. 


: account book was Sus A ERRE produced 
“4. in Oourt and, therefore. any offence commit- 


, above. 
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Applieation for revision of the order of 
the Séssions Judge, Jullundur, dated the 
‘7th July, 1926, affirming that of-the Magis- 
trate, First Class, Jullundur, dated the 12th 
June, 1926. 

Mr. Shambu Lal Puri, 
tioner. 

J UDGMENT.—The petitioner in this 
case, one Godha, son of Abdulla, has been 
‘found guilty of an offence under s. 215, 
Indian: Penal Code, ‘and sentenced to 
undergo rigorous imprisonment for a term of 
one year and to pay a fine of Rs. 50, or in 
default to undergo a further term of rigor- 
ous imprisonment for one month. 

It appears that two persons were accused 
of having stolen certain bullocks and then | 
of having obtained a sum of Rs, 220 for 
their recovery. Of these two persons, 
Ismail was arrested and proceeded against, 
He was convicted of an offence under s.411, 
but on appeal the learned Sessions J udge, 
Colonel Roe, found it impossible to believe 
the evidence: of certain witnesses and 
Ismail was acquitted. The present peti- 
tioner, Godha, absconded while these pro- 
ceedings’ were going on. He was subsequently 
arrested, sent up for trial and the Magistrate 
found him guilty under s. 215 of the Indian 
: Penal Code and sentenced him as stated 
On appeal, the learned Sessions 
Judge clearly gave it as -his opinion that 
the conviction of this petitioner should have 
been under s, 411, Indian Penal Code. He 
. goes on te say: “But inasmuch as my 
< learned predecessor in the previous case 
* found that the evidence of the complainant’ 8 
son who has been examined again in this 
case was not believable, I have to bow 
before his decision". The learned Sessions 
Judge, Lala Dwarka Nath, is wrong in that 
view, It was for him to weigh the evidence 
on this record and not to accept the opinion 
of another Judge on evidence that was not 
before that Judge. Be that as it may, it is 
perfectly deir. that,in the opinion of the 
learned Sessions Jadge,the present peti- 
tioner was the thief. Following Queen- 
Empress v. Muhammad Ali (1), and Criminal 
Revision No. 6 of 1925, decided by Sir 
^ Henry Scott-Smith, J., Kehr Singh v. 
Emperor (2), I must hold that the conviction 
in this case under s 215 cannot stand. I, 
therefore, accept this petition, set aside the 


for the Peti- 


1) 93 A. 81. 
D 88 Ind. Cas. 353: 2 Lab. Ces. 25; 26 Or, L. d^ 
1121; A, I. R, 1925 Lah, 563; 7 Lah, Le J. 471. 


. E 
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` GHULAM MOHAMMAD v. BMPHROR. * 


convietion and. sentence and direct that. 


Godha be released forth with. . - 
A. N. A. 


Appeal accepted. 


LAHORE HIGH COURT. - 
OniMINAL AppgaL No 267 or 1927. 
' . May 16, 1927. 

Present:—Mr. Justice Zafar Ali. 
GHULAM MOHAMMAD —ACccUSED — `: 
| APPELLANT M 

: versus < 

EMPEROR— RESPONDENT., 


€ 
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Sub-Inspector, . the Naib-Tahsildar and 
other respectable persons went up and in 
their prasence a chhavi blade was found 


‘in the right dab or fold of the loincloth of - 


the appellant. Thee unimpeachable testi- 
mony of the Naib-Tahsildar establishes - 
that ft was. so found in the’ dab of the 
appellant. The defence theory that Mehdi 


. Shah after catching hold of the appellant 


the blade 
improbable. 


in --his. dab 
The Bub- . 


managed , to put 
appears , highly 


‘ Inspector undoubtedly gave a false account 


of what took place inasmuch as he stated 
that it was he who Went up to and caught : 


: hold of the appellant and he further stated 


that he could not say whether his informer - 
was Mehdi Shah, but Mehdi Shah, the 


' ‘Naib-Tahsildar and others gave him the 


- Arms’ Act (XI of 1878), ss. 19 (f), 20—Carrying lie, direct'and it appears that the account 
: of the recovery of the weapon given by these 


small arm in pocket or dab—Offénce: : 

Ifa person carrieson his person a small weapon 
stich as a pistol, a dagger or a blade of a chhavi, he 
naturally puts it in his pocket or dab and if with 
that weapon in his pocket or dab heisin his house 

'orin his village or in a bazar or in.g Court com- 
pound, ib cannot be inferred in the absence of any. 


Indication to the contrary that he was so carrying . 
the weapon with the intention specified in s. 20 of the- 


Arms Act. . : 
"E 
Magistrate, First Class, 
powers under s. 30 of the Criminal Proce- 
dure .Code, Sialkot, dated the 23rd Feb- 
ruary, 1927. f 
Mr. M. L Puri, for the Appellant, - 
Mr. C.H.Carden Noad, Government Advo- 
cate, for the Respondent. ‘ 


JUDGMENT.—The appellant Ghulam 
zargar , of Narowal in the’ 


'' Mohammad 
Sialkote District has been found guilty 


Criminal zppeal from the order. of the. 
with enhanced. 


or dab he is in his house -or in his: 


of having unlawfully in his possession and | 


eoncealéd in his dab a chhavi blade, and 


has been Sentenced under s. 20 of the, 


Arms Act (XI of 1878) to-rigorous im- 
prisonment for five years. Wak; 


- correct, 


witnesses is the correct one.” This con- 
flict in evidence, however, does not in any 
way affect.the case for. the* prosecution 
and the. finding that the chhavi blade was 
in the dab of the appellant is undoubtedly 


. The next question is whether the case 
falls unders. 19 (f) or s, 20, if a person 
carries oh his person a small weapon 
such as a ‘pistol, a dagger or a blade of a 
chhavi, he naturally puts it in his pocket - 
or dab and if with that weapon in his pocket ` 

| f village 
or in a bazar or in à Court compound, it 
cannot be inferred in the absence of any 
indications, to the contrary that he was 
so carrying the weapon with the intention 
specified in 8.20. In the case of a chhawi 


‘blade he may not even. know that he 


cannot keep it without a license, The ap- 
pellant had no stick with him which could 
have been used asa handle forthe blade 


‘and what he had in his possession wag 


|. To answer. a charge of abduction under. 


8.498 of the Indian Penal Code, Ghulam 


Mohammad was present in the compound 


of the Kutchery ateSialkote and his pro- 


secutor accompanied by his. friends in- 


cluding Mehdi Shah badmash was “also 
" there. The Sub-[nspector of Narówal Police 
‘Station and a Naib-Tahsildar also happen- 


ed to be in the Kutchery compound. . 
Mehdt Shah came to know somehow that: 


the appellant' had. a‘ chhavi blade in his 
dab and after apprising the Sub-Inspector 
of it he went up to Ghulam Mohammad 


appellant and. clasping him. round*the: 


waist he raised an outery. Thereupon the 


only a part of an arm which was practi- 
cally “quite harmless. In all these cireym- 
stances s, 20 does not appear to be applic- 
able. I, therefore, alter the conviction to 


‘one- under s, 19 (f) and reduce the sen- 


tence to rigorous imprisonment for six 
months only. The sentence imposed by 
the Magistrate may in the circumstances of 
ihe case be charactrized as a savage one. 
B. L. Sentence reduéed, 


' $08 
NAGPUR JUDICIAL COMMIS- 
RU SIONER'S COURT.. 

CRIMINAL APPEAL No. 38 or 1927.. 
l March 3, 1927. 
. Present :—Mr. Findlay, J. 0. 

JAGADISH CHANDRA 'RAY—AccusEpD 

© APPELLANT * 
versus 
' EMPEROR RESPONDENT, 

. Criminal Procedure Code (Act V of 1898), ss. 85 (8), 
408—Conviction by Assistant Sessions Judge ors. 80 
Magistrate--Aggr egaie term of imprisonment mot 
exceeding 4 years—Appeal -Proper forum—Magis- 
trate taking length of trial into account, -efféct of— 
Concurrent sentence under other „provisions, Whether 


affects forum of appeal. 

Where the total term of imprisonment to which 
an appellant has been sentenced either by am Assist- 
ant’ Sessions Judge or by: a Magistrate empowered 
under 8.30 of the Criminal Procedure Code, does 
not'exceed four years in the aggregate, the appeal 


, lies. to the Court ofthe Sessions Judge. 


The fact’ that the Magistrate in determining the 


"length of sentence, took into account the length of 


iime the ap ellant had been under trial does not 
affect the quéstion of what Court of Appeal has juris- 


^ diction in the case. 


Abdul Jabbar v. Emperor (1), Aziz Sheik v. Emperor 


. (4) and Tulsi Ram v. Emperor (5), followed. 


Bepin Behary-Dey v. Emperor (2) and ‘Abdul 


. Khalek v..Emperor (3), dissented from. 


The fact that a concurrent sentence of one year has 


been passed against an accused under some other’ 


` provisions of the Penal Law does not preclude a 


Béssions Court from dealing with an" appeal under 
‘the provisions of s.408 ofthe Criminal Procedure 
Code. 

Criminal appeal against the judgment of 


the City .Magistrate, Nagpur, 


. 15th December, 1926, in Oriminal Case No. 


63 of 1925. 


* Messrs. S. C:. Datta Chaudhri and V. D.. 


. Kale, for the Appellant. 


t 


J UDGMENT.—At a preliminary hear- 


N ing of this appeal, which was fixed for hear- 


ing theappellant only on ‘the merits, it 
has come to my notice that the present 


-appeal layin the Court of the Sessions 
` Judge, Nagpur, having regard to the’ pto- 


“cedure Code. 


‘vision contained in s. 408, Criminal Pro- 


' Sentence of one year has been passed against 


the present appellant under other provi- , 


- sions of the Penal Law, does not preclude 


': the Sessions Court from dealing with the 


“appeal: éf.s. 35,8ub s. (3), ‘Criminal Pro- 


cedure Code, and Abdul Jabbar v. Emperor : ` 
(1}.. a 


Ithas been suggested before me that the 


‘fact that the Magistrate, in determining 


"m 66 Ind..Cas, 65,25 O, W, N.613; 22 Or, LiT.. 


, jagane ouANDRA RAY v, EMPEROR. 


dated the 


The fact that concurrent . 
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the length of the sentence, took into account 
the length of time the appellant had been 
under trial, might affect the question of 
what Court of Appeal has jurisdiction in 
this case. I amwholly unable to entertain 
this suggestion. This or any other Appel- 
late Court insuch a matter is only con- 
cerned with thé actual substantive sentence 
imposed, so far as the question of where the 
appeal lies is concerned. I am aware of 
the decisions in Bepin Behary Dey v. Em- 
peror (2)and Abdul Khalek v. Emperor (3) 
but these decisions were dissented from in 
the latter case of Abdul Jabbar v. Emperor 
(1), quoted above,ewith which I respectfully 
agree, as also in ‘Aziz Sheik v. Emperor (4). 
Tudball, J., in Tulsi Ram v. Emperor (5)took 
also a similar viéw, and there seems to me no 
doubt whatever that where the totel term of 
imprisonment, to which anappellanthas been 
sentenced either by an Assistant Sessions 
Judge or by as. 30 Magistrate, does not 
exceed four years: in the aggregate, the 
appeal undoubtedly: lies to the Court 
the Sessions Judge. 

The result is that the appeal should -be 
filed in the Court of the Sessions Judge, 
Nagpur who will take it- on his file and 
dispose of it according to law. No quess 
tion of limitation will arise, in the cireum- 
stances, in the Court of the Sessions Judge, 


- Let the petition of ‘appeal be returned ac- 


cordingly. 


A.N. A Petition returned. 


(2) 11 Ind. oe 19 15.0. W. N. 734; 15 O. L. J: 
82; 12 Cr. L. J. 3 
NO 17 Ind. Oss. lala, 17 C. W. NK. 12; 13 Cr. L. J. 


MEET Ind. Cas. 510; 40 O. 631; 14 Or. È. J. 254; 17 
o. 18 1nd bd Cas. 679; 35 A. 154; 11 A. L. J, 111; 14 
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NAGPUR JUDICIAL COMMIS- 
. SIONER'S COURT. 
First Civin AePEAL No. 48-B or 1926. 
net. April27,1927. > 
__2 Present :- -Mr. Kinkhede, A. J. O. 
GULAM JAFAR. anp anoTHER— PLAINTIFFS 
: s —APPELLANTS : : 


i versus E 
RAMDHAN AND ANOTHER—DREFENDANTS 


< — RESPONDENTS. 

Muhammadan Law—Minor—Sale of minor's pro- 
perty by mother, invalidity of—Minor, whether bound 
to refund consideration réteived—Doctrine of fazuli 
sales—Contract Act (IX of 1872), ss. 11, 64, 65. 

Where property belonging to a minor is alienated 

. by & person who is disqualitied from acting on behalf 
of the minor under the law applicable to the minor, 
such as the mother of a Muhammadan, it re- 

. mains wholly unaffected by the alienation or by 
the contract entered into by such unauthorised person 
and the minor owner can ignore it as an absolute 
. nullity, and, consequently, no liability to refund con- 


sideration can or ought to attach to, or be imposed. 


upon, the minor, as a condition precedent to his 
recovering back his property from a person who is 
in possession without title. ip. 211, col. 2.] 

Mohort Bibee v. Dharmodas Ghose (1), Vaikunta- 
rama Pillai v. Athimoolam Chettiar 
shiddswami v. Parawa Dundaya Narendra (3, , and 
Men Mánsukhram v. Maneklal Dayabhai (4), fol- 
owed, 


Nizam-ud-din "Shah y.,Anandi Prasad (8) and: 


*Hyderman Kutti v. Syed Ali (6), not followed. 
A transaction by a fazuli is incapable of ratifica- 
tion by the owner on attaining majority. [p, 212, col. 2.] 
Imambandi v. Mutsaddi (7), followed. 


Appeal against the decree of the ‘Second 


Additional District Judge, Akola, dated the 
SEA age in Civil: Suit No. 2 of 
1924. 
"Mr. A. Razak Khan; for the Appellants. ' 
Mr. A. V. Khare, for the Respondents. 


‘JUDGMENT.—This ‘decision will dis- 


pose of present appeal as also eross-objections: 


preferred and:F'irst Appeal No. 39-B of 1926, 
filed on behalf of defendant No.1. These 
appeals arise out of a’ suit instituted by 
the appellants in: First Appeal No. 48-B of 
1926 under the following circumstances. 
The story of the original plaintiffs, who 
were brotherand sister, was that the trans- 
action: by means of rafinama and kabuliyat 
dated: 4th  f'ebruaxy, 1901, whereby the 
field in suit was acquired in the name of 
their father Gulam Ahmed, was really the 
‘acquisition of their grandmother Musam- 
mat Jabanbi; that she died in 1906, leav- 
ing behind three sons Gulam Ahmed, Gulam 


Abbas and Gulam Kasim, who inherited’ 


one-third each. That the two  uneles 
Gulam Abbas and Gulam Kasim relinquish- 
ed their respective shares .orally and by 
writing respectively in July, 1912, in favour 


14 4 


.GULAM JataR V, BAMDHAN, at at 
: of plaintiff Gulam Jafar. Exhibit P-2 


' third 


(2, Guru-' 


509 


dated 9th July, 1912, is the deed of relin- 
-quishment- executed by Gulam Kasim. 
Plaintiffs thus claimed their fathers one. 
share by inheritance and their 
uncles, two-thirds by virtue of aforesaid 
relinquishment. The: plaintiffs" mother 


- Musammat Rahmatbi had before her death 


.Sold away the land: in dispute ‘to one 
Bashiruddin in May; 1913. The plaintiffs 


., question ‘the binding character of the sale 


on the ground of want of benefit to them 
as minors ‘and also on the ground that, 
their mother was under Muhammadan Law 
disqualified from selling their property as 
' she was not their legal guardian. . z 


‘Defendants Nos. l and. 2 are transferees 


“ from Bashiruddin and hence impleaded as 


parties. The claim was originally one for 
possession of land and for recovery of 
Rs. 15,000 as mesne profits. The trial 


` Court. decreed the claim for jqint posses- . 
: gion to the extent of five-eighths share sub- 


ject to payment of Rs. 436-2 to defendant 
No. land diemissed the. rest of the claim,: . 
After the hearing of this suit was concluded. 

original plaintiff No. 2 Musammat Aminabi. 
died and the judgment was delivered nunc 
pro tunc on 3lst March, 1926. Against the 
decision defendants Nos: 1 and 2 preferred 
First Appeal No. 39-B of 1926 on-13th July, 
1926, and impleaded Gülam Jafar’ and . 
Aminabi (though she was dead) as the re- 

spondents. The original plaintiff and the 
husband of Aminabi 8s her legal represen- 
tative instituted their. First - Appeal. No. 


' 48-B of 1926 on 24th July, 1926. e 


' At the hearing it was found out that First‘ 
Appeal No. 39-B of. 1926 was incompetent’ 
Bo faras Aminabi was concerned, as there 
could be no appeal against a dead person; 
and consequently no substitution of a 
legal representative. The defendants-appél- 
lants, therefore, were permitted to press’ 
their appeal sofar as Gulam Jafar was con- 
cerned and to prefer a cross-objection in: 
First Appeal No. 48-B of 1926. as against 


' Aminabi's legal representative. The plaint- 


ifs seek to get rid of the obligation to’ 
pay Rs. 486-2 and recover‘the: three-eighths 
share whigh comprisés the one-third share 
.of Gulam Abbas orally relinquished and 
one-twenty-fourth share which Rahmatbi 
inherited from her husband Gülam Ahnied, 
and asked fora decree of Rs. 5,000 on ‘ac- 
count of mesne profits. The object of the 
defendants’ appeal and cross-objectiong 
is to havethe claim dismissed in toto, 


] 2910 5 
' According to the defence Gulam Ahmed 


"was thereal ownerofthe.propertyin suit. 
. He was. not - a. benamidar. for his mother 


l . *Musammat Jabanbi as alleged by the plaint- 


ifs. -The first Court framed an issue on 
.the point and found it in plaintiffs’ favour. 
The correctness of this finding is challeng- 
ed ‘by the defendants, but I am not pre- 
pared to differ from the lower Court on 
. - this point, especially as the said finding is 
` fully supported by a recital in Bashirud- 
din's own sale-deed that Gulam Abbas and 
Gulam Kasim owned a third share each 
‘in the land in suit. This admission of the 
‘rights of Gulam Abbas and Gulam Kasim 
is a very strong piece of evidence consistent 
with the theory of the: plaintiffs! father 
“ being the benamidar for his mother Musam- 
mat Jabanbi. There isalso a recital in the 


~. said saledeed (Ex. D 15) that the two 


uncles had relinquished their shares in 
“favour of tHeir nephew, Gulam Jafar, and 
that Gulam Jafar was,therefore, the sole 
. owner ofthe property conveyed. The pre- 
. sent, defendants being -‘successors-in in- 
~ beresi ofBashiruddin are bound by the 
recitals and it would befor them to dis- 


. prove their correctness. The evidence on: 


‘record is hardly sufficient to disprove the 
recitals, I, therefore, confirm the first 
Court's decision that Gulam Ahmed was 
a benamidar for. his mother Musammat 
Jabanbi. i 
‘The first Court found the relinquishment 
in writing by Gulam Kasim duly proved. 
It is evidenced by à registered deed, Ex. 
P-2.. It, however, held thatthe oral relin- 
quishment by Gulam Abbas is not proved 
“and refused to draw the necessary inference 
from, the recitalin Ex, D-15, that he did 

' go relinquish his interest in favour of his 

nephew, Gulam Jafar. Ido not think this 

décision of the Court below is correct. The 


Judge seems to have failed to notice that. 


. besides the recital about relinquishmert 
there isa distinct assertion in the sale- 
deed that Gulam Abbas has attested the 
gale-deed in token of such relinquishment. 
This was a very,good piece of evidence 
to support the oral release by Gulam Abbas. 


Differing from the first Court P: come to. 


the conclusion that Gulam Abbas had 
orally relinquished his interest in favour 
. of Qulam Jafar, By virtue of this release 
Gulam Jafar becomes entitled to recover. 
his uncle Gulam Abbas’s one-third share 
jn the property, unless the same was legal- 
dy conveyed by his mother Musammat 


. GULAM JAFAR T. RAMDHAN. ` 
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Rahmatbi to Bashiruddin and by the latter 
to defendants Nos. 1 and 2. : 

The lower Court has not decreed the 
recovery of Musammat Rahmatbi’s share 
to the plaintiffs. The appellants ask for 
a decree for the same in.appeal on the 
ground that Musammat Rahmatbi never 


„purported to sell the property or any por- ' 
tion thereof as her own, and consequently ' 


her own interest therein could not and did 
‘not pass under the sale-deed and, there- 
fore, devolved on the plaintiffs at her death. 
Ex. D-15, which is a copy of sale-deed 
dated 13th July, 1912, clearly shows that 
Musammat Rahmatbi was a ‘party to the 
document, in her so-called capacity of the 
guardian of her niinorson and purported 
to be executed only in that "capacity. It 
does not appear either from the recitals 


or from evidence on record that she intend-. l 


ed or contracted to transfer property in, 
suit, or any portion thereof in her own 
individual right. The lower Court was, 
therefore, not justified in making the as- 
sumption, it did, that Musammat. Rahmat- 
bi was competent to sell her one-twenty- 
fourth share,and plaintiffs had no right to 
question it,and thatthe sale of that part 
of the field was, therefore, valid. There 
is absolutely no material to support this 
: finding of the lower Court and it must be 
held that the interest of Musammat Rah- 


. matbi as -heir to her husband was not 


sold, and consequently her interest devolv- 
ed on her personal heir. Differing from 
the lower Court I, therefore, hold that the 

. appeal must succeed as regards Musammat 
Rahmatbi's share. . 

"The: appellants dispute their liability to 
refund Rs. 485-2 to the defendants as a 
condition. precedent to their obtaining pos- 
session ofthe property-in suit. The valid- 
ity of this direction to pay is challenged 
by plaintiff No. 1, principally on the ground 
that the sale is by a mother who under 
Muhammadan Law isnotthelegal guard- 
ian of her minor son and, therefore, not 


duly authorised to aliénate his property. 


In short, it is argued that if a void transac- 
tion is entered into and consideration is 
paid thereunder toa person not entitled 
to receive it on behalf of the minor, not 
only is the transaction void ab initio but 
there is not even the liability on the minor 
owner of the property to refund what may 
hdve been received in his name by his so-call- 
ed guardian. It is pointed out that the lower 
Court failed to properly appreciate the dis- 
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tinction between the liability of a person, 
who is sui juris and another who is a minor 
‘and who acted for himself .and.a third who 
purports to act on behalf of, a minor but 
without-lawful authority, to refund the 
consideration received by him, asa condi- 
tion precedent to the recovery, by any one 
of them of property sold by him, or, in his 
name, by somebody else purporting to act 
for him. Reliance is-placed on Mohori Bibi 


v. Dharmodas Ghose (1) in support of this, 


contention. There a contract was made by 
a, person who by reason of infancy „was in- 


competent to contract, and it was -held | 


that the money-lender who advanced money 
to a minor on thé security of the mortgage 
was not entitled to re-payment of the money 
on a decree being made declaring the 
mortgage invalid. It was also held that 
ss. 64and65 of the Contract Act were in- 
applicable to a case where there was not, 
“and could not have been, any contract. at 
. all. The. case of Vaikuntarama Pillai v. 
- Athimoolam Chettiar (2) wasa case where 


. a minor had received consideration under. 


a mortgage executed by him during his 
minority, and it was held that in the absence 
of any misrepresentation or fraud as to his 
age, he was not liable to a refund of the 


` money received. Thatcase has no appli-: 
cation here. . Similarly the case of Guru-- 


shiddswami v. Parawo. Dundaya Narendra 


(8) was a case-of a minor suing to obtain. 


& declaration that the sale-deed passed by 


her was not valid on the .ground of- her. 


minority at the date-of the sale; it was 
held that thealienee had no equity in his 
- faveur- which would compel the plaintiff 
to restore the consideration . money. 
. Motilal Mamsukhram v. Maneklal Dayabhai 

(4).the Oourt declined to compel the de- 
' fendant who was a minor either to -restore 


the goods or.to give its price on the ground: 


that s. 65 of the Contract Act startson the 
basis of there being ‘an agreement or con- 
. tract between compgtent parties, and had 
no application to a case where there never 


. was'and never could have been any contract. 


It will thus be seen that all the. cases 
- relied .on by the appellants being cases in 
which-one of the parties to the transacticn 
was himself a minor, no refund- of con- 
sideration was ordered to be. made by him, 


(1) 30 C. 539 at p. 548; 7 O. W. N. 441; 5 Bom. L. R. 
421; 30 I. A. 114; 8 Sar. P. O. J 374 (P. O.). s 

(2) 23 Ind. Cas. 799; 38 M. 1071; 26 M. L. J. 012. ` 

(8) 55 Ind. Cas, 271; 44 B. 175; 22 Bom. L. R. 49. 

(4) 59 Ind. Oas, 245; 4$ B, 225; 22 Bom, L, R, 1195, ` 
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' and the-question, therefore, still remains. 
whether ‘the liability to refund considera- . 


In. 
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tion recived. by à person who is himself 
competent to contract, but who is disquali- 
fied from acting on béhalf of a minor 


under the law applicable to the minor, p 


can be said to attach to the minor who. 
to set aside ` ' 
the transaction on the . ground that the’ 


‘on attaining majority seeks 


alienation is wholly unauthorised. I think 
that, in such a case the property remains 


wholly unaffected by the alienation.or by. 
thé contract entered into by such unautho- . 
rised person and the minor. owner ‘can. 


ignore it'as an absolute nullity, and, ċon- 


sequently no liability to refund considera-: 
tion can orought to attach to, or. be im-' 
_posed upoa, the. minor, as a condition pre- 
cedent to his recovering back his property .. - 
from a person who is in possession with- | 


out title. No doubt in, Nizam-ud-din Shah 
v. Anandi Prasad (5)' there occurs. an -ex- 


pression of opinion which with due defer- ` 


‘ence I think is an obiter; it is: to the 


effect that."[f the minor were bringing a ` 


suit to set aside the mortgage or. to set 


aside the lease, we could, no doubt, in such. 


a suit decline to grant him relief until he 


had made compensation to the mortgagee É 
to the extent to which the minor or his . 


property'had benefited by the money: ad- 
vanced on the security of.the mortgage, 


The position is altered when the minor” _ 
is a defendant and not a plaintiff." | There . 
the mortgagee sued the minor for" rent ‘oh. 


the basis of a lease which the minor 


owner's uncle had.takén of the very pro- ` 


perty- mortgaged by him on behalf of the ` 


minor, so thatto-enforce thé lease was to^ 


practically enforce the mortgage against 


the minor and really no question of enforce. ` 
ing the equities had atall'arisen there.. ` 


In Hyderman Kutti v. Syed. Ali (6) Abdul ^ 


Rahim and Alying, JJ., of the Madras High ` 


Court also made more or less similar ob- 
servations at pages 518-19*. 


Referring to 


the. general ‘principles of Muhammadan | 


Law deduced from the texts of. Muham- 
madan Law, they observed at pages 523-34* 
as follows :— . . . . ; 
“ We,may also point’ out here that ac. 
cording to the general principles of Myham- 
madan Law, sale of a minor's property by 


(5) 18 A. 373 at p. 375; A.W:N. (1898) 99; 8 Ind, 
Dec. (N. 8.) 955. Dl - 

(6) 15 Ind. Cas. 576; 37 M. 514; 

. W. N. 889: 23 M. L. T. J. 244. 


12M, L.T. 147; (1912) 
M. W. au < 
Tanges of 31 MEd] TT — 


1 


wears è 
212: |. 
an unauthórised guardian even if it was 
not made fot.a valid cause, i. e., of neces- 
sity.or in ciréumstances which would make 
the transaction purely advantageous tothe: 
.minor, would, strictly speaking, be neither 
void norvoidable in the ordinary sense 
-of the terms.. An aliénation of the minor's 
property without any ‘justifying cause is 


regarded as mauquf or dependent, that is: 


‘tO say, its validity will'depend uponthe 
minor accepting the transaction on attain- 
ing.majority. It cannot .be said to be 
operative until it is avoided nor can if 
be. said, to be invalid’ unless and until it 


` is ratified, ‘It is a transaetion in a state of: 


suspense, its validity'or invalidity is only de- 


termined by the minor adoptingor not adop- ` 


ting it aftérhe has attained mcjority though 
the effect of his’ decision will relate back: 
fo the date of inception of the transaction, 
If’ he accedes to adopt .the transaction it 
becomes’ valid. from the inception ; other-: 

_wise it will be treated as void and of 
no effect from the very commencement. 

Eu cr d : l 


“The Jaw as regards the effect of deal- 
ings. with à minor's property’ bya dé facto 


.'guardiah otherwise than ina case^ of ab-- 


solute: necessity or.clear. advantage: tothe- 
‘minor is but a corollary: of the general 


rule relating to salisly; a person profess- 


ing ‘to deal with another's property, but 

without having ‘legal authority so to do, 

i.é, by. a fazulias he is technically call- 

. ed; such sales, generally ‘are. treated as 
mauquf or dependent." 


- But thei Lordships of the Privy Coun-: 
"eil while: commenting. -on these observa- 
..tiohs;: in a subsequent case ‘reported as.’ 
Imambandi y. Mutsaddi (7) have held that: ° 


all dealings by an unauthoriséd person 


are absolutely void as.the following import-. 


ant remarks at page 901* clearly indicate:— 

“In'their Lordships’ opinion, the Hanafi 
doctrine relating to a sale by an unauthoris- 
‘ed person remaining dependent on the 
' ganetion: of the owner refers: to a case 
where such owner is sui juris possessed 
of the capacity to 
sanction and to maké the transaction opera- 
' tive, "They do not find any reference in 


' these doctrines relating to fazuli sales so’ 


“far as ihey appearin the Hedaya or the 
1" (T) 41 Ind. Cas. 513; 45 C. 878; 35 M.L. J. 422; 16 
. À. L. J. 800; 24 M. L. T. 330; 28 C. L.J. 409; 23 
. 0. W,.N. 50; 5 P. La W. 276; 20 Bom. L. R.' 1022; 
. W. N.91; 9 LOW. 518; 45 I. A. 73 


— "Pags oF 15 O.—[Ed.] 
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give the necessary: 
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Faiawa i- Alamgiri, to dealings with the pro- 
perty of minors by persons who happen 
tohave charge ot the infants and. their 
property—in: other .words, the ‘de facio 
guardians.’ AED MT 

“The Hanafi doctrine about fazuli sales 
appears clearly to be based on the analogy 
of an agent who acts in a particular 
matter without authority, but whose act: 
is subsequently adopted or ratified by the 
principal which ‘has the effect. of validat- 
ing it from its: inception. The idea of. 
agency in relation to aninfant is as foreign, 
their Lordships conceive, to Muhammadan - 
Law as to every other system.” 

It, therefore, follows: that the transac- 
tion by a fazuli is incapable -of ratifica- 
tion by the owner on attaining majority.. 
As the transaction does not amount toa 
contract or to a transfer, and: creates no: 
rights in the so-called: transferee, it creates 
no corresponding equities cr liabilities on 
the part of mincr-owner to refund what 
his ‘unauthorised guardian may have re- 


| ceived by way of consideration in his name.. 


The result, therefore, is that the minor. 
owner’ is legally .eompetent to’ recover: 
back his property from (he person possess-: 
ing ıt without title, without any payment. 
The direction of the lower Court for pay-: 
mentis, therefore, incompetent and must: 


. be set aside. I, therefore; hold that the: 


plaintiffs can claim back this property 
without being called upon to refund any-. 
thing: to the defendant. appellant. 

It follows:that since plaintiffs are entitl- 
ed to eject the defendants: as trespassers, 
they-can recover mesne profits also from 
them. The direction to set off imterest: 
against profits. is.out of place, The extent 
of mesne profits must be ascertained in 
the: Court below but the total relief to 
be granted under this head cannot exceed 
the amount at which it is valued in appeal, 
namely, Rs. 5,000. i 
“The above decision, disposes of also: 
the points raised in the cross-appeal and 
objection. Plaintiffs’ appeal is allowed 
with costs, whereas the defendant No. .1’s 
appeal and eross-objection are disallowed: 
with ‘costs. < ; 

AN, A. Appeal allowed: 
Cross-objecttons dismissed,- 


[103 I. ©. 1997]. 


- PATNA. HIGH COURT. 
: Pervy CoUNCIL APPBAL No:-8 or 1927. 
May 24, 1927. 
Present: —Justice Sir B; K. Mullick; 
d Kr., and Mr. J u&tice Wort. : 
J AIKISSEN BARAM AND OTHERS » 
ATRL ANS 


' BAIS NATH RAM. MARWARI 
. —RESPONDENT. ` f 
Civil. Procedure Code (Act V of 1908), 0. XLV, r. 7— 
Appeal to Privy Council —Deposit of security—- -Exten- 
sion of time—Principles—Ignorance™ of law, whether 
ground for extension. 


Where an appellant to the Privy’ Council fails to: 


` take any steps tocomply with the terms of O. XLV, 
. x. 7, Oivil Procedure Code, before the expiry of the 
maximum period of 60 days allowed by the rule, it. is 
_ not open to the. High Court to extend the time any tur- 
. ther. 

` Ordinarily ‘time for. depositing security under O. 
DXLV, r. 7 of the Civil Procedure Code will not be 
; „extended . beyond six weeks from «the date, of the 
certificate, but if cogent reasons are shown, time may 


be extended beyond six weeks up to the 150th day 


. from the date of the decree. 


The fact that the appellant was a. resident of ‘the : 


: Sonthal Pergannas and was under the impression 
‘that the period of limitation was six months from the 
date of the decree is not an adequate reason for 
3 &ranting:- -extension of time. 


7 Mr. N. C. Ray, for the Appellants. 
ORDER.—In this case the decree of the 


High Court was made on.the.22nd December, - 


1996. The certificate undérs. 110. of the 
“Code of Civil Procedure was given ori the 


` 6th April, 1927, . that is to say, after ‘ninety . 


days had: already expired. Computing six 
weeks from the,date of: the. certificate time 
for depositing the security expired on the 
:18th May, 1927.' It is admitted that the 


secürity was not- tendered on.or before that. 


] day. The appellant, however, .prays that 
we shéuld allow him an extension of sixty 
days ,underr. of O. XLV of the Code of 
Oivil Procedure. If he had got that 
extension, the time for depositing . security 
4 would have expired onthe 21st May. He 
says that he did not tender the money on 
that day;. but knowing: that the Court was 
not sitting he.tookét for granted thatthe 
money would be received on Monday the 
23rd. ‘The offic of the-Oourt, however, 


was open, and, the appellant could have - 


deposited the money before the Deptity 
‘Registrar. Thə maximum period of sixty 
days allowed by r. 7has now expired and 
‘the appellant not .having .taken. any 
: steps to . comply -with the: terms. of r. 7 
before the expiry. of that time, I do not 
think it.is.open -to-us to extend the time 
any further. : t 


MANNALAL V. SEORBTARY-OF ^ ‘STATE FOR INDIA. 


. Of the decree. 
: given ia that the appellant, being a resident | 
' of the. Sonthal:Pergannas, was .atill ulider ; 


‘That excuse cannot. be entertained- ' 


‘So that 


218 
It was held in this Court in Ramané 


". Ranjan Bilas Upadhya. v. Durga: Dutt, Privy 


Council,A ppeal No..9 of 1926; that ordinarily 


- time will not'be extended beyond, six weeks 
_. from. ‘the’ date ofthe certificate; but if 
‘cogent reasons are shown, time. may. be 


extehded:up.to-the:150th day from the date 
: Here the only cogent reason 


the impression that the period of limitation 
was six months from thé date of.the deeree. 
The 
Code of Civil Procedure was amended in 


. 1920 and it is-too late for the appellant now 


to urge that he was ignorant'of thé law. 
.even. if we had been - üble.to 
entertain the application for- éxtension 
of time the reason assigned - would’ have . 
been inadequate. 

"The result. is:that, in . our | opinion, 
time ‘cannot be-extended in: this-case and 
the proceédings must: be. t8rminated ‘till . 
further orders are received fromthe-Privy — 


i Council, 


“We may méntion that' the learned 
Counsel for the appellant states ‘that--he 


` had the money Tuy in Court on: Monday, 


the 23rd May. 

The respondent is entitled to.his costs; 
hearing fee two gold-mohurs. 

ALN. A. Application dismissed, 


d 


N AGPUR JUDICIAL COMMIS- : 
: SIONER?^S COURT. < 

CIL Revision No. 139 oF 1926. 
March 7, 1927. 

: Present :—Mr. Findlay e i rn 
MANN ALALE Eerie ING 


^ SÉORETARY OF ‘STATE ror INDIA— 
DEFENDNT—NON-APPLIOANT. 

Railways Act (IX of 1890), ss.77, 140— Private 
Railway Company—Notice served on ‘Manager,’ 
validity’ of—Provisions of s. 140, whether, mandatory 
— Notice coming to knowledge of "Agent, effect of— 
Delegation of Agent's powers to dispose of claims— , 
Delegatee, whether entitled to receive notice. 

The provisions of s. 140 of the Railways Act must 
be strictly construed and notice given to .any «official 


Other than the Agent or the Manager, as the case may 
_be, is àn insufficient fulfilment of the requirements of 


the section. fp. 215, col. 1.] 
The fact that a notice addressed to some other 


. Gerson might have come to thé notice of the Agent or 


manager is ininiaterial for the: ‘purposes of this section. 
Entrastiug t & subordinate official with authority to 


d: 
‘ 


PAR 


un 


«. dispose of olaims brought against the Railway Com- 
pany does not amount’ to a delegation to such 
7. official of the: power to receive notices under ss. 77 and 
‘y 140 of the Railways Act: [p 214,col. 2] | 

Great Indian. Peninsula. Ry. Co. v. Chandra Bai (3), 


Firm Ram Sahai-Chhidda Lal v. East. Indian Ry. Co. 


(4), Cawnpore Cotton Mills Co., Ld. v. Great Indian 
. Peninsular Ry. (5). followed. ' 
-© Mulchand v. G. I. P. Ry. Co. (2), dissented frbm. `` 
Revision from the order.of the Small 
Oause Court Judge, Nagpur, dated the 19th 
.: February, 1926, in Small Cause Suit No. 721 
.: of-1925. . 
Mr. R. N. Padhay, for the Applicant. 
Mr. A. V. Khare, for the Non-Applicant. 
ORDER.—The present plaintiff-appli- 
‘cant's suit against the G. I. P. Railway has 
. béen dismissed by the Judge ofthe Small 
. C&use Court, Nagpur, on the ground that 


: the requisite notice under s. 140 of the 


- Indian Railways Act had not been served 
‘in the case, -On the day notice was given, 
: the G.T: P, Railway was admittedly not a 


. State Railway, it having been taken- over 


by Governthent some. 34 months later, 
- Nevertheless, notice, doubtless under a 
‘bona fide misapprehension, was served on 
'the- Manager, G. I. P. Railway, Bombay, 
; whereas, under’s. 140 of the Indian Rail- 
_ ways Act in tke case ofa Railway adminis- 


` tered by-a Railway Company and not by. 


: Government; as was the case on the day in 
. question as regards the G.I, P. Railway, 


' the notice Should have been served on the’ 


Agent. . 
Two positions "days been taken up on be- 
.halfof the applicant. First, it is contend- 


-~ed that he obviously intended to seérvathe ` 
notice onthe highest officer of the Railway . 


and- that" the word “ Manager" was; in 


‘ reality, a mere mistake of nomenclature, 


which, in the circumstances, equally: implied. 
"Agent." Secondly, it has been suggest- 


. ed, on the strength of certain remarks of 


Batten, À. J. O., in Deorao v. G. I. P. Ry. 
‘Co. (1) that, in any event, the present 
plaintiff-applicant should have: been given 
an opportunity to prove that notice, which 
purported to. be addressed to the General 
Manager, in reality, reached the Agent. 
This plea was put forward in ‘paras. 
. 9.and 4 of the plaintiff's rejoinder, dated 
95th July, 1925. 


Lhave been referred to a decisioh of Kink- 
hede, A.J. O., iv Mulchand v. G. I, P. Ry. 
Co. i in which the seneng Additional J tae 


(1) 14 Ind. Oas.684; 8 N. L. R. 34. 
^» (2) 79 Ind, Cas; 602; A. T. R. 1924 Nag. 288: 


_, MANNALAL v. HEOREPARY OF STATS FOR INDIA. 
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cial Commissioner held that there was no- 


thing in the Railways Act which prevents’ 


the Railway Administration or its Agent’ or 
Manager from deputing an officer to re- 
ceive the notice required bys, 140 of the 


Railways Act. Agency in such connection, 


the learned Additional Judicial Oommis- 
sioner held, may be proved either by direet 
evidence of authority or by a course of con- 
duct which, inthe opinion of the Court, 
would justify the inference that the sub- 


'^-ordinate official was authorised to receive 


notice on behalf of the Agent. 
For my own part, I must express, with 
all deference, my disagreement with the 


learned Additional Judicial Commissioner in - 


this connection. The provisions of s. 140 
are .absolute, in my opinion, and amount to 
mandatory provision’ that, before a suit 
can befiled, such notice must be served 
on the Manager oron the Agent, and the 
exact manner of: service is more or less 
specified in detail. It seems to me a very 
far step from that to stipulate, as: has been 
deemed to be done in the pleadings in the 
present case, that because the notice was 
addressed to a person described as the 
Manager, this notice, even if it came to 
the notice of the Agent, would prove a 
sufficient fulfilment of the requirements of 
8. 140 of the Railways Act. 

-I find. myself in respectful agreement with 


-the view -of the Bench in Great Indian 


(3) - 


Peninsula Ry. Co. v. Chandra Bai 
in this connection. ` A similar view was 
taken alsoin Firm Ram Sahai-Chhidda Lal 
‘yv.-Hast Indian Ry. Co. (4). As was pointed 
out by Lindsay and Daniels, JJ., in Cawn- 
pore Cotton Mills Co. Ltd. v. Great Indian 


‘Peninsular Ry. (0)it is one thing to say 
may be 


that some subordinate official 
entrusted with authority by the Agent to 
dispose of claims brought against the 
Company and another thing to say that 
there was delegated to such subordinate 


official the power to.receive the notice in. 


suit as required by ss. 77 and 140 ofthe 
Indian Railways Act. Whether, in view of the 
statutory provision on the subject, the Agent 
could delegate this power of receipt to any 


other official isa matter which does not seem . 
to me to arise in the present case, Ina recent 


* (3) 98 A. 552; A. W. N. (1908) 101; 3 A. L. J. 3 

(4) 66 Ind. Cas. 578; 44 A. 645; 20 A. D. J. 664; “AL 
R. 199? All. 280. 

6) 71 Ind. Cas. 614; 45 A 353; 21 A. L. J. 223; A. I. 
R. 1923 AIL. 301. 
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case of G. I. P. Ry. Co. v. Chandulal Sheopra- 
, tap (6) a similar view of -the law has been 
taken. 

: The great weight of authority, in short, 
is in favour of the view, tò which Iam in- 
clined, viz, that the provision contained in, 
8. 140 must be strictly construed that notice“ 
given to any official other than the Agent' 
or the Manager, as the case may be, is an 

. insufficient fulfilment of the.requirements | 
ofs.140. In the present instance there was 
no presumption even of any such fulfilment 
as the notice was addressed to the Manager, 
an official who did not in terms exist at 
ihe time in the case of G. I. P. Railway. 1 
see no reason, therefore, for interference and. 
dismiss the present application. 'The àppli- 
eant must bear the non-applicant's - costs. 
P E in the lower Court as already order- 
'e 

T ANA Application dismissed. . 


- (6) 92 Ind. Cas. 548; 50 B. 84; 27 Bom. L. R. 1500; 
- A. IR, 1926 Bom. 138. 


LAHORE HIGH COURT. 
SEGOND QIFIL APPEAL- No. 1979 or 1926. , 


May 9, 1927. 
Present:—Mr. Justice Agha Haidar. 
PREM SINGH AND ANOTHE&— 


DEFENDAN i AME 


MOHAMMAD KHURSHID AND OTBERS— 
PLAINTIFFS — RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 100, O. XLI, 
T. 2?—Second appeal —Wrong appraisement of evi- 
dénce, whether ground for interference —Docwment. in 

- custody of party, admission óf, in second appeal— 
Mor tgagg—Redemption—Plaintiff's duty to prove 
‚prima facie evidence ofti title. 

Unless a ‘plaintiff in a ‘redemption suit gives 
prima facie evidence that the suit is brought within 
limitation he , fails. to show that he hasa subsisting ` 
right to the property in suit orin other words he 

- fails to prove his ‘title. But where the plaintiff 
alleges that the mortgage was made some time be- 
tween certain years and the finding of the lower 
Appellate Court is that it was made about a par- 
ticular year, the plaintif? must be held to have given 
prima facie evidence that he is the mortgagor and, 
therefore, entitled to Yedeem. [p. 217, col. 2; p. 218, 
col. 1. 4 

Whore an unregistered document has all along 
been in custody of the party himself it cannot: be 
admitted in evidence in second appeal on the sole 
ground that it has been recently discovered. [p. 218," 
col, 1. 

Fil dinge of fact, recorded by the lower Appellate | 
Court, even if erroneous, 'so long as they are based 
` upon ‘evidence, are "binding g in senang appeal upon the 

. High Court. [p. 217, col. aJ X 


PREM SINGH v. MOHAMMAD KAURSHID, , 


-of the 
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Second ,appeal from the preliminary 
decree of the’ Senior Subordinate Judge, 
Rawalpindi, dated the 6th July, 1926, revers- 
ing that of the Subordinate J udge, Fourth 
er Rawalpindi, dated the 10th March, 
192 

Messrs. Faqir Chana and Devi Dial, for - 
the Appellants. 

Messrs. C. H. Oertal and Ram Chand Man- 
chanda, for the Respondent. - 

J UDGMENT.—This appeal arises out 
of a suit for the redemption of a mortgage. 


. The trial Court dismissed the plaintiffs’ suit. 


The lower Appellate Court allowed the 
appeal and decreed the plaintiffs’ claim. 
The defendants have come up in appeal to 
this Court. 

The plaintiffs came into Court on the 
allegation that their predecessors-in-title 


. during the period of the Second Settle- 


ment, t.e., 1882-1885, had mortgaged the 
shop in suit to one Jowala Singh, the pre- 


. decessor-in-title of the defendants, for a | 
. sum of Rs. 80 and that the nfortgage was 


with possession with the further condition 
that the rent of thé shop, would be set 
off against interest. The repairs were to 


"be executed by the mortgagee and the 


property wasto be redeemed on. payment 
of Rs. 80. The plaintiffs as the reversioners 
‘original mortgagors, therefore, 
sued the defendants forthe redemption of 
the shop on payment of Rs. 80. The de- 
fendants denied the plaintiffs’ title and - 
pleaded that they were the owners of the '' 
said shop. : They also pleaded that the shop 
was re-built by them at a cost of Rs. 200. 
The trial Oourt came to the conglusion that 
the plaintiffs may have been’ owners of 
the site under the shop but that they 
had not been able to prove by any satis- 
factory evidence that they were owners of 
the shop and that it was mortgaged to 
Jowala Singh, the ancestorof the defend- 
ants. This finding was sufficient to defeat 
the plaintiffs" claim; but the learned Subor- 
dinate Judge ‘recorded findings on some 


-of the other issues and also held that the 


were the reversioners of the 
mortgagors. In the end 
The plaintifis went 

lower Appellate 


plaintiffs 
alleged original 
he dismissed the suit. 
up in appeal to the' 
Court. * 

I may here mention a matter which Was 
argued at considerable length before this 
Court in appeal. Oneof the plaintiffs in 
suit was Muhammad. Ji. He died on the 


15th of August, 1925, while the case was 
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pending in the trial Court. An applica- 
tion was made on behalf of the 
plaintiffs to the Court for bringing Muham- 
mad Saddiq the minor son and legal re- 
presentative of Muhgmmad Ji, on the 
record as a plaintiff. This application was 
granted, the title of the-suit was amended 
andthe name of Muhammad Saddiq was 
substituted for that of- Muhammad Ji. 
The name of Muhammad Saddiq alsoappear- 
edin.the array of the plaintiffs in the 
_decree-sheet .of the trial Court. Muhammad 
Saddiq being a minor, Muhammad Kurshed, 
plaintiff No. 1, was made hisnext friend. 
It happened that when the plaintiffs filed 
„their appeal before thelower Appellate 
Court, the name of Muhammad -Ji was 
through some oversight retained as one 
of the plaintiffs-appellants and the minor 
Muhammad Saddiq, who had been brought 
on the record as the legal representative 
.of Muhammad Ji, was lost sight of. As 
| Stated above, the lower Appellate Court ` 
decreed the plaintiffs’ suit but the mistake 
was automatically repeated in the decree 
with the result that the name of Muhammad 
Ji appeared in the decree-sheet, although, 
-as stated above, Muhammad Ji had died 
about a year ago. .When the defendants 
filed their appeal in this Court they natural- 
ly copied out the namesof the respond- 
“enis, from the decree-sheet of the lower 
Appellate Court, so that Muhammad Ji 
was once again impleaded as a plaintiff- 
.respondent, An application was made 
afterwards by the defendants-appellants 
in this Court praying that Muhammad 
Saddiq’s Same may be brought on the 
record and the name of Muhammad Ji may 
be expunged. The learned Counsel for 
the defendants, however, subsequently 
withdrew this application, so . that we 
have the fact that. Muhammad Ji, although 
he died long ago, is still arrayed as a 
party - respondent in the appeal and 
Muhammad Saddiq, the son of Muhammad 
Ji, who had beenbrought on the record 
as the legal representative, is not before the 
Court. 

The learned. Judge ofthe lower Appel- 
late Court after’ considering the evi- 
dence at length, arrived at the conclusion 
that .the.plaintifis were.the representatives. 
of the original mortgagors and the. de- 
fendants represented the mortgagee and that 
the plaintiffs could redeem their mortgage. 
He further found that, though the defend- ` 
ants could not prove that they had spent any 
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sum on -re-building the shop, the Oommis- 
sioner appointed by the lower Court report- 
ed that the price of the present building 
of the shop was Rs. ,400. He accordingly 
gave the plaintifs a decree conditional on 


_ their payment of a sum of Rs. 430 tothe 


defendants. The plaintiffs have not chal- 
lenged this finding either by filing a regular 
appealor by putting in cross-objections 


under O. XLI, r. 22 of the Civil Procedure’ 


Code, so that no more need be said about 
it. The appeal was accordingly allowed 
by the lower Appellate Court, 

At the time of the argument the learned 
Counsel for the appellants—Lala Fakir 
Chand—raised the plea that as no appeal 
was filed-before the lower Appellate Court 
on behalf of Muhammad Saddiq, the 
legal representative of the deceased 
Muhammad Ji, therefore, the whole ap- 


‘peal abated. He did not cite any author- 


ity before this Court under which the 
whole appeal would abate under the 
circumstances. On behalf of the respond- 
entsit was argued that as Muhammad 


.Baddiq was not made a party to the second 


appeal in this Court, therefore, the de- 
fendants’ appeal must fail. No authority 
was cited for this view either. Eventually 
it was argued on behalf of the respondents 
that the appeal by the - plaintiffs in the 
lower Appellate Court may be taken to 
have been preferred under the provisions 
of O. XLI, r. 4 of the Civil Procedure 
Code and that they were appealing just as 
much for themselves aud on their own be- 
half as for Muhammad Saddiq, who was not 
impleaded as a plaintiff-appellant. On this 
Lala Fakir Chand, Counsel for the appel- 
lants, said that this being the «position 
taken up by the plaintiffs-respandents he is 
prepared to attack the decree as a whole 
irrespective ofthe fact that Muhammad 
Saddiqis nota party to the appeal. In 
my opinion this is the only solution of 
the difficulty that had arisen by the mis- 
take of the parties, J, therefore, take. it 
that the plaintiffs were appealing in the 
lower Appellate Court on behalf of them- 
selves as well as for Muhammad Saddiq, the 
minor legal representative of Muhammad 
Ji, and that the decree which they obtained 
in the lower ‘Appellate Court would 
ensure for the benefit of Muhammad Saddiq 
as well. 

Now coming fo the appeal itself, there 
aree eight grounds of appeal Grounds 
Nos, 1, 2, 3 and 7 were not pressed on behalf 


a 
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ofthe appellants in argument before this 
Court. Ground No. 6 is an argument and 
should not find a place ina properly drafted 
memorandum of appeal. Grounds Nos. 4 
and. 5 andthe general ground No.8 are 
really so many attempts to attack the find- 
ing of fact arrived at by the lower Appel- 
late Court onevidence. The learned Judge 
of the lower Appellate Court has dis- 


cussed the evidence on the record very 


thoroughly. Whether his appraisement of 
that evidence and the conclusions drawn 
from if are correct or erroneous, this Court 
in second appeal cannot express an opin- 
ion one way or the other and must accept 
them, According to a series of cases 
decided by their Lordships of the Privy 
Council it hasbeen definitely settled that 
findings of fact, recorded by the lower 
Appellate Court, even if erroneous, so long 
as they are based upon evidence, are bind- 
ing in second appeal upon the High Court. 


The learned Judge of the lower Appel-: 


late Court in discussing the evidence of 
the parties accepted the evidence of Mu- 
hammad Hussain and Abdul Rahman, 
witnesses for the plaintiffs who deposed 
that Prem Singh admitted the factum 
of the mortgage before them when they 


went to ask him on behalf of the 
plaintiffs to redeem the mortgage 
some time in March, 1926. He has found 


that the plaintiffs belong to the proprietary 
body of the village: and are, therefore, 
entitled tothe shamilat land on which the 
shop in suit is situated. He further 
finds that neither the defendants nor their 
ancéstor Jowala Singh is entered as owner 
in possessionof any building or vacant 
site in the khasra abadi of 1864. Finally, 
after a ful] discussion of the evidence on 
the record, he recorded the following find- 
ings:— 

“Considering the facts and evidence I 
hold that plaintiffs are owners of the shop 


and it was mortgaged to Jowala Singh 
ancestor of the defendants for Rs, 80 about 
the year 1885." . 


This finding, in my opinion, is conclu- 
sive and the plaintiffs cannot go behind: it 


‘in second appeal. 


Mr. Fakir Chand raised the plea that the 
plaintiffs have failed to prove the particu- 
lar mortgage in suit and referred me 
to two cases, namely, Ram Chandra Apaji v. 
Balaji Bhaurav (1), Parmanand Misr v. Sahib 


. (1) 8 B. 137; 5 Ind, Dee, (N. m) 92. , 
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Ali(2). The Allahabad case was decided 
on the plea of limitation and there was 
a finding'of fact recorded by the lower 
Appellate Court to the effect that there was" 
no prima facie evidence of a reliable 
character that any such mortgage as that 
alleged and relied uponby the plaintiff 
had been proved. It was rightly held by 
the High Courton this finding that unless 
a plaintiff in a redemption suit gave prima 
facie evidence that the suit is brought 
within limitation he fails to show that he 
has a subsisting right to the property in 
suit or in other words he fails to prove 
his title. This case has no application 
to the present case, because the plaintifis 
came into Court alleging that the mort- 
gage was made in favour of the predeces- 
sors-in-title of the defendant some time 
between 1880 and 1885 so that the suit 
which was brought well within sixty 
years was amply within time and no 
question of limitation ardse. Further- 
more, the finding of fact recorded by 
the lower Appellate Court in that case 
was again8t the plaintiff-mortgagor, 
while in the present case it is in his 
favour. 

The case reported as Ram Chandra Apaji 
v. Balaji Bhaurav (1) must be considered 
with regard to the particular facts of that 
case. This case was referred to in a very 
ful and exhaustive judgmentof the Bom- 
bay High Court by Mr. Justice Ohandavar- 
kar, who deliverd the judgment of the 
Court in. Bala v. Shiva (3). This case wes not 
quoted by any one of the parties before me. 
This was also a suit for redentption and 
the plaintifis came into Court alleging 
that they were the representatives of one 
Rama, who was the original mortgagor. 
The defence was the denial of the mort- 
gage and the plea of limitation. In the 
plaint in that suit the mortgage set up 
was stated to have been made. about 45 
years ago and the lower Appellate Court 
had held that the plaintiff must fail unless 
be -proves that the mortgage transaction 
was madein the year 1853, counting 45 
years backwards. It was held . by the 
High Oourt in second appeal that it would 
be taking too literal and technicala view 
of the pleadings if it were . understodd to 
mean that the mortgage transaction wag 
entered into in 1853 and that unless that 


Q 11 A. 488; A. W. N. (1889) 155; 6 Ind. Dec, (x. s.) 
(3) 27 B, 271; 5 Bom, L, R, 88, 
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‘The learned Judges beld that the real 


question before the parties. was whether 


that the plaintiffs would be entitled to 


; ` RAM PRASAD-SHYAM SUNDAR LAL 0, RAMJI LAL 
was proved the ‘plaintiff must fail. two Courts below. 


"the defendants, were thé mortgagees and, 
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1, therefore, decline 
to reesive that document in evidence. 

R. L. i r 

A. N. A. Appeal dismissed. 


—  — 


gueceed if they proved that the land is still 


held by the defendants as such mort- 
gagees without specifying the exaet date 
of the mortgage.. In the present case 
.. alsa the plaintiffs alleged that the mortgage 

“ was made some time between the years 1880 


| and 1885 and:the finding of the lower Appel- ` 


late Court is that it was made about the. 


iar 1885. This being so, the plaintiffs 
have given prima facie evidence that they 
were the mortgagors and as such were 
entitled. to redeem the mortgage. The 
onus was thus shifted on to the defendants 
to ‘prove that they were the proprietors of 
“the shop in suit. This onus they have 


. failed to discharge in. view of the finding 


of the lower Appellate Court. This being - 


~ go, I would affirm the decree of the lower 


Appellate Court and dismiss the defendants’ - 


appeal with costs. mM e 
I may observe here toavoidany misunder- 
. standing that in view of the position taken 
` up-by the plaintiffs-respondents the decree 
^ which has been affirmed by' me would 
' ensure for the benefit of Muhammad 
Saddig, the minor son and legal represent- 
> ative of Muhammad Ji. deceased, to the 
`- extent. of the nnn and interests of his 

uhammad Jl. st 
dee dod that on behalf of the 
appellants an applieation was made asking 
thiseCourt in seccad appeal to admit fresh 
‘documentary evidence. The affilavit filed 
. along with the application in para. 2 
. gays. that the paper which is sought to 
. ‘be filed now wasin the house of the de- 
'. fendants-appellante Prem Singh and has been 
discovered by him recently. In view of the 
law laid down by their Lordships of the 
< Privy .Councilin Kessowji Issur v. Greot 
Indiari Peninsula Ry. Co. (4) I “do not 
think I would be justified in admitting 
' this piece of fresh evidence under O..XLI, 
r. 27 of the Civil Procedure Code, on an 
. affidavit of i e 
. anregiatered and, on the appellants own 
showing had beenall along in his house 
and in his custody and it is teo late for 
. him to try. to place it on the record after 
“ the case had already been fought out in the 


à 


B. 381-11 0. W. N. 721; 6 O.L. J. 5:4 A. 
1. Au. 0 Bom. UR. 671; 12 MeL. J. 47; 2 M. L. 
1:435; 34-1. A. 115 (P. o) o 


this kind. The document is 


ALLAHABAD HIGH COURT. 
Second OivIL APPEAL. No, 22 or 1925. 
May 11, 1927. f 
Present:—Mr. Justice Boys and 
Mr. Justice Kendall. 

Firm RAM PRASAD-SHYAM SUNDAR 
LAL AND OTHERS—DEFENDANTS 
—APPELLANTS 

7 versus : 

RAMJI LAL—PratNTIFF—RESPONDENT. 
^ Principal and agent—Agent employed to carry on 
wager —Contract between principal and agent, legality 
of—Suit by principal to'recover profits received by 
agent from third party, whether maintainable. f 

The enforceability of a contract between a princi- 
pal and his commission agent employed to carry on 
wagering transactions has to be decided solely on a 
consideration of the nature of the contract between 
the agent and his principal. Where there is no- 
thing to show that according to the contract between 
the agent and the ‘principal either party stood to 
win from or lose to ‘the other according to the 
fluctuation of the price or any other event, the con- 
tract between the principal and agent is. legal and 
enforceable though the contract as between the , 
principal and the third party is an illegal one. [p. 219, 
col. 1. : < 

‘Where profits are received bya commission agent 
employed to carry on a wagering transaction from 
the third party for payment to his principal, the fact 
that the third party could not have been sued on the 
wagering contract does not entitle the agent to refuse 
to haud over, to the principal profits actually received 
by him. [p. 2.9, col. 2. 

Firm Hardeo Das-Nanak Chand v. Firm Ram 
Prasad Shyam Sunder Lal (2), followed. 
“Second appeal from a decree of the Addi- 
tional Subordinate Judge, Meerut, dated 
the 23rd of October, 1924, * us 

Dr. K. N. Katju for the Appellants. 

Mr. P. L. Banerji, for the Resoondent. 

JUDGMENT.—This is à defendant's 
appeal arising out of a suit for money, that 
is, certain profits on “‘khatti” transactions, 
a sum of money deposited by the plaintiff 
with the defendant, his commission agent, 
by way ofcover orseeurity,and lastly, in- 
terest on the above sums. The facts are 
simple. The plaintiff employed the defend- 
ant ashis agent to carry on what were 
admittedly wagering transactions dealing 
with the nominal purchase and sale of 


_“ khattis"."^ We are not concerned with 


considering the -nature of the transactions 
between the plaintiff and the third party. 
So far as they were concerned the transae- 
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tions were admittedly of a. wagering nature. - 
The suit is between the plaintiff, principal, 
and the commission agent, and in view of 
the decision of their Lordships in Sobhag- 
mal’ Gianmal v. Mukundchand Balia (1) 
it is only with the nature of the transaction 
as between the plaintiff, principal, and 
.the defendant commission agent, that 
“we are concerned. , uos 
In the Privy Council case to which we 
have referred, the plaintiff-respondent wasan 
agent on commission suing the defendant, 
who had instructed himto make certain 
contracts on his behalf. It was found by 
their Lordshipsthatas between the agent 
(who did not disclose his’ principal's name 
to the third parly) and the third party “the 
contracts were genuine transactions and not 
: wagering contracts " at all, but in the matter 
‘of the dispute between the commission 
agent and the defendant their Lordships 
clearly based their decisipn solely on a con-. 
sideration of the nature of the contract be- 
tween.the commission agent and his princi- 
pal. They found that though the agent, 
as acting for an undisclosed principal, was 
liable to the third party, yet as between 
the agent and his principal che former had 
eno financial interest excapt in his commis- 
sion, and the fact that there was a further 
. collateral understanding between the agent. | 
„and his principal that the former would 
by covering contracts, or otherwise, provide 
for or take the goods or pay the difference 
6a the principal's behalf did not render the 
contract between the principal. and agent 
a Wagering contract. Their Lorpships con- 
cluded ' As between them neither party 
stands to win from or lose to the other 
according to fluctuation of price or any 
‘‘other event. . The very essence of a wager. 
' between them is thus absent.” Those re- 
. marks apply wholly to the present case." 
"There isnothing to, show that according. 
.to the contract as between the plaintiff and 
the defendant commission agent either 
, party stood to -win from or'lose to the 
other according to tle fluctuation of price 
or in any other event.. Regarded from this 
standpoint, then, the contract as’ between , 
` the plaintiff and the defendant was wholly 
legal. ARE. CM 
: Nor ina case arising in these Provinces. 
is the contract between the plaintiff and 


(1) 98 Ind. Cas. 338; A. I. R. 1926 P. ©. 119; (1926) 
M. W. N. 830; 28 Bom. L.. K. 1376; 51 M. L. J. 809; 
44 Q. ds J. 509; 53 I. A. 941;.38. M. L. T, 16; 5à B. 
:AL(P. Des Š WA ao) on 


pr 


. collateral contracts. 


.followed after seven years b 
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the defendant commission agent affected 
with illegality by reason of the fact that the 
contract as between the plaintiff and the 
third party is void as à wagering contract. 
In.Bombay there is the special Local Act, 
Bombay Act III: of 1865, and in Eng- 
land there is the Gaming Act of 1892, (55 
Vie. Chap. 9) according to which Acts 


` the fact that the principal contract is a 


wagering ‘contract affects prejudicially all : 
We are not concerned 
here to pursue the question whether in 
such cases money paid or received in pur- 
suance of the collateral contract so affected 
can berecovered or not. There being no 
such. Acts in force in. this Province the 
contract as between the. plaintiff . and the 


commission agent béing. itself legal is not 
: affected. by the fact that the contract be- 


tween the principal and;the third party was . 


. a Wagering contract. 


The Local Bombay Act III of 1865 was 
the Con- 
tract Act of 1872. This latter Act does not ` 
in any way specifically embody such pro- 
visions as are,to be found in the Local Bom- 
bay Act and the English Gaming Act of 


:1892. Itis certainly arguable that, though 


s. 30ofthe Contract Actonly makes all . 
wagering contracts yoid and not illegal, 
such contracts are further illegal in view 
ofs. z3of the Contract Act in that they 
are opposed .to public policy. That par- 
ticular view has, however, never been given 
effect to by the Courts in this Province, 


“and its correctness is not beyond doubt. 


We prefer, therefore, to follow the current 
of authority in this Court and applying 
to the case the remarks that we have quot- 
ed from the judgment of their Lordships . 
of the-Privy Council we hold that the plaint- - 

iff in this case is entitled to'have his con- 


«tract with the commission agent the defend- 
‘ant, regarded «as a perfectly legal contract 


and.to beentitled to the return of his 
earnest-money. `. 

Further, as to profits received from. the 
third party for payment to the plaintiff, it 
is clear that the fact that the third party 
could not: have been sued on the wagering 
contract does not entitle the "agent to 
réfuse to hand over profits actually paid to 
him by the third party. Firm Hardeo Das- 


` Nanak Chand v. Firm Ram Prosad-Shyam 
‘Sunder Lal (2) is the latest of a series of 


authorities based on English decisions. 
(2) 100-Ind. Cas. 714; -25 A L. d. 223; A. I. R. 1927, 
All. 238. ps : LENTES 


990: * a0 . 8 
"t Titis-admitted that the -amount.of secur- 
‘ity was Rs. :200. We have only .to con- 
sider, then, whether the receipt of profits by 
- the agent has.been proved. or. not. That 
' is.a question of faet, but, were it not 
for. a. special circumstance, it.. might 
have to be considered whether the: infer- 
-ence which: the lower Appellate Court drew 
:from:the parchas- written by the defend- 
;int.'and from his account books that the 
defendant had received the money was a 
justifiable inference in law. Itis clear that 
if the parchas: only stated,as is contended 
by. the appellant, what the result of the 
transactions would be when one or other 
"party paid, i. e, only set out liabilities, it 


could. not be.regarded as. proof of actual . 


-receipt by-the agent of the money. Such 
: was ‘the situation in the case before their 
Lordships ofthe Privy Council to which 
-we: have referred. : But here we are absolv- 
‘ed from determining -whether it , was, a 
` reasonable. and permissible inference from 
the evidencethat the. defendant actually 
received the money or not, far in this par- 
ticular case it has been .foufid. that, while 
the. plaintiff:believed. the defendant to be 
-entering into transactions with third par- 
„ties, the defendant was. actually entering 
~into the transaction -on bis own . account. 
"There was, therefore, no actual third party 


in this particular ease who could offer the ' 


money to the defendant for payment to 
“the plaintiff. The statement of accounts, 
therefore, given by the defendant to the 
plaintiff must be taken as evidencing not 
only thgt a-certain amount of profits were 
due from the defendant on his own account 
to the. plaintiff but that such amount of 
profits had.been.transferred from. the de- 


fendant’s own private’ purse to the defend- ' 
.ant.as agent for the principal, .We hold, 


therefore, that the plaintiff was entitled in 

^, this suit to recovery.of the earnest-money 
and ofthe profits actually received, and 
we. see no: reason to differ from the view 

of. the- lower Court as to the rate of in- 
_terest: which should be allowed to him. 

- : The- result-is that the appeal is. dis- 

. missed with costs. NE 

ALN A. 


Appeal dismissed. 
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` NAGPUR JUDICIAL COMMIS- 
-SIONER’S COURT. 
‘Oivit Revision. No. 74 or 1925. 
August 7, 1925. 

‘Present:—Mr. Hallifax, A. J.C. 
SADASHIO RAO— APPLICANT 
versus 

. "UMAJI—NON-APPLICANT, 
Civil Procedure Code (Act V of 1908), s. 151—~ 


-Inherent powers of Court, when to be exercised—Other 


remedies open, effect of. - 

Section 151 ofthe Civil Procedure Code makes no 
law; it merely reminds Judges of what they ought to 
know already, that if they find the ordinary rules’ of 
procedure resulting in injustice in any case, whether 
by the force of circumstances-or through the attempts 
ofa party to get an unfair. advantage out of them, 
those rules can be broken. [p. 220, col. 2.] 

Before this can be done the- party: invoking the 
exercise of'the powers under s. 15l- of the Oivil 
Procedure Code, must show-that the injustice, he 
alleges cannot be prevented in some other way which 
does not involve a breach of those rules. 

16 might possibly suffice if he shows that there is 
no' way within the rules which is not unreasonably 


„dificult or costly but that will be the very least 


condition which can justify a grant. of his prayer. . 
[p. 221, col. 1.] : i 
Whore a party caù obtain the relief he-seeks by a 
fresh suit or by review, or where there are other 
remedies open to him, a Court should not exercise its 
powers under s. 151 of the Civil Procedure Code. [ibid.] 
. Civil revision agains: an order of the 


Subordinate Judge. First Class, Ohhind* 


.wara, dated the 6th November, 1924. 


Mr, G. L. Subhedar, for the Applicant. f 
Mr. W. R. Purdnik, for the Non-Appli- 
cant. ; | 

JUDGMENT.—Secbion 151 of the Civil 
Procedure Code makes no law; it merely 
reminds Judges of what they ought to 
know already, that if they find the ordinary 
rules of procedure resulting in’. injustice in 
any case, whether by tbe force of circum- 
atances or through the attempts ef a party 


to get an unfair advantage.out of them, 


those rules can be broken.: What the 
section does not say, perhaps bécause it is 
even, more: obvious than, what it does, is 
that in the circumstances stated' the Court 
is bound to break those rules. But the 
circumstances are that.such a course is 
“necessary for the ends of justice or to pre- | 
vent abuse of the process of the Court", that 
is.to say, that thoseends cannot beattained 
or that abuse cannot be prevented without 
breaking the rules. . : 

. In this ease Shankar Rao, father .of 
Sadashio Rao, who called on thelower Court 


: to break the.ordinary rules of procedure on 


his behalf and,has now applied for revision 
ef that Court's.refusal to do so, obtained 
a preliminary decree for sale on a mortgage 
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on the 12th of August, 1999. On the 16th of . 


August, 1923,5Shankar Rao's agent admitted 
in Court that the decree had been completely 


satisfied by a payment of money and de-' 


livery of grain, and full satisfaction -of the 


decree was recorded. Onthe z2nd of Sep- ^ 


tember, 1924, Sadashio Rao put in am appli- 


cation praying that. his name might be . 


substituted as decree-holder for that -of his 


father, who was: dead; and that the order. 
recording the adjustment of the decree. 


might be set aside because it had been 
obtained by fraud on. an untrue statement 


made by his father's agent without his: 


father's knowledge. ` . 


By asking that this should be done “under. 


8 151”, which would be better putby saying 
“in the exercise of the power inherent in 
. the Court which is mentioned in s. 151", 


` the applicant admitted that he was asking ^ 


the Court to break the ordinary rules of 
procedure and take a course forbidden by 
them. Beforethis could be done he would 
-have to show that the injustice he alleged 
could not be pieyente in some. other way 
which did not' involve a -breach of those 
rules; It might possibly have sufficed if he 
Pad shown that-there was no way within the 
- rules: which was.not unreasonably diffieult 
or costly, but that. would-be the very least 
condition which could justify a grantof'his 
prayer. o7 


Now it is admitted that he could file a suit - 


for the cancellation of the order as .obtained 


by fraud or apply for a review of it, and : 


that possibly there are even other remedies 
open.to.him.. Each of these is.perhaps. a 
little more costly and 'troublesome than the 
extraordinary remedy ‘for which he asks, 
but certainly cannot be said to be.unreason- 


ably so: The Court was, therefore, not only. 


justified in refusing.to.break the.rules it 


ordinarily has'to follow, but was’ bound to` 


do; so. . The. application for revision is 


accordingly. rejected. The parties. have 


agreed that:no order.in wespect of the costs 
of these proceedings. need be passed. 
ANA! ‘Application rejected. 
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ALLAHABAD HIGH COURT. 
"S&gcoNp Crvin APPBAL No. 1654 or 1924. 
D ‘February 21, 1927. 
Present:—Mr, Justice Boys and Mr. Justice 

' T Kendall. f 

KISHORI LAL MAKUNDI LAL— 

; PLAINTIFE—AÀPPELLANT 
^ versus 
JAUHARIMAL AND ANOTHE£R—DEFENDANTS 

— RESPONDENTS. 
` Principal and ageni— Agent making secret profit— 


Suit by principal—Limitation—Time when begins to _ 


run—Limitation Act (LX of 1908), Sch. I, Art. 90. 
The plaintiff had instructed the defendants who 
were commission agents to: purchase certain articles 
on account of the plaintiff. The defendants sold the 
` articles'and as a result of the transaction madea 
secret profit. - The plaintiff knew of the sale of the 
articles on the 7th: of August; 1919, but sued for 
recovery ofthe secret profits only on the. 29th of 
March, 1923, alleging that he came to know of the 
secret profit only on the 14th of August, 1922: : 
Held; that the plaintif fS suit was not one for 
damages for misconduct in that the defen&ants wrong- 
fully sold his articles but in regard to the misconduct 


- of the defendants in that -they made a secret profit 


and concealed that profit from the: plaintiff and that, 
consequently, the period of limitation for the suit 
began to run not from the date on which the plaintiff 
came to know of the sale but from the date on which 
it eame to his knowledge that the defendants had 
[p. 222, col. 1] 

Second appeal irom a decree of the Dis-. 
trict Judge, Cawnpore, . confirming" that. 
"of the Subordinate Judge, Banda.. 

Mr. Damodar Das, for-the Appellant, ` 

Mr. Ram Nama Prasad, for the: Re- 
spondents. es - f 

JUDGMENT.—The plaintiff came into 
: Court with very clear allegations that: he 

had instructed the defendants, who’ were 
commission agents, to purchase certain 
castor seed on account of the plaintiff, that 
the defendants had as a result of the trans- 
action made a secret profit.of Rs. 1,100, with 
which they ought.to have credited the 
plaintiff. He alleged that the defendants 
had actually sold the castor seed on the 7th 
of August, 1919, but. he said further that, 
though he knew of the.sale ofthe castor 
seed, he didnot know that the defendants 
had madea secret profit out of that sale 


. until the 14th of. August, 1922, when in. a 


suit brought, by ‘the defendants for money 
they alleged to be.due to them from the 
plaintiff the defendants’, munib gave evi- 
dence, and as a.result of that evidence the 
plaintiff says it came to his knowledge that 


Y thedefendants had-madeasecret profit: Both 


Courts . have dismissed ‘the plaintifi’s. suit 
holding that, assuming Art. 90 to be the 
appropriate Article of the Limitation Act, 


Uy. a 
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the suit was barred by:limitation, because, 
' as both Courts put it, the plaintif knew of 
the defendants’ " misconduct " as early as 
the 7th of August, 1919. Ifthe 7th of Au- 
- gust, 1919, was the date form whieh the 
period of limitation began to run, then the 
suit was clearly barred because it was not 
filed till the 29th of March, 1923. We think, 
however, that both Courts have misconceiv- 
ed the basis of the plaintifi’s alleged case. 
The plaintiff was not suing for damages for 
' misconduct in^ that the defendants had 
wrongfully sold his castor seed, a fact which 
came to plaintiff's knowledge on the.7th of 
August, 1919, but he was suing in regard to 
the misconduct of the defendants in that 
they made a secret profit and concealed that 
profit from the plaintiff. The crucial date, 
therefore, was not the date on which.it came 
to the plaintiff's knowledge that the de- 
fendants Had sold his castor seed but thé 
date on which it came to his knowledge 
that the defendantshad made a secret profit. 
This distinction neither Court has borne in 
mind. Counsel forthe respondents has not 
been able toshow us any evidence conclu- 
sively pointing tothe fact that the plaintiff 
had knowledgeof this secret profit at some 
date more than three years prior to the date 
of the suit. We set aside the decrees of 
poth Courts and remand the case to the 
Court of first instance for determination of 
the question :— 

On what date did the misconduct of the 
defendants in making a secret profit become 
known to the plaintiff ? l 
' Having determined that question the 
Court will proceed to decide the issue of 
limitation and, in the lightof its decision on 
that issue and the decisions at which it has 
already arrived onthe other issues, dispose 
of the case according to law. The costs 
hitherto will abide the result. The plaint- 
iff before us abandons his whole claim in 
` reference to the gunny bags. In para. 4 of 
his plaint plaintiff expressly alleged that 
the making of the secret ‘profits only eame 
to his knowledge on the date when the ds- 
fendants’ munib deposed in Suit No, 175 of 
1999. Both parties have, therefore, already 
had full opportunity of placing their res- 
‘pective cases before the Court and they will 
not be at liberty to produce any further 
evidence. 
Appeal allowed: 


-A Ne As: Case remanded. 
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LAHORE HIGH COURT. 
SEconp Oivin AppEa No. 2304 of 1926. 
May 5, 1927. 

Present :—Mr. Justice Zafar Ali. 
DEWA SINGH—Puaintiry—APPELLANT 

: VETSUS 
NARAIN SINGH AND ANOTBER 
` —DzsENDANTS— RESPONDENTS. 

Contract Act (IX of 1872), ss.?8, 80—Contract to 
sell ascertained goods in lieu of debt—Buyer to stack 
goods—Sale, whether cómplete—Properiy, when passes. 

I owed money to D on a bond and for the money 
thus due he contracted to sell to the latter at certain 
specified rates the whole of the bricks that he owned 
atacerlain kiln. Thé buyer wasto stack the bricks 
and to count them and the expenses ofthe stacking 
were to be debited to the seller. Interest payable on 
the bond debt ceased to run from the date of the sale : 

Held, that the sale was complete and the property 
in bricks had passed to D. 

Second appeal from the decree of the 
District Judge, Gurdaspur, dated the 10th 
May, 1926; reversing that of the Subordinate : 
Judge, Fourth Class, Pathankote, District 
Gurdaspur, dated the 12th March, 1925. 

Mr. Dev Raj Sawhney, for the Appellant. 

Mr. Brij Lal, for the Respondents. | 

JUDGMENT.—The question of law 
involved in this second appeal is whether, 
the property in the bricks attached which 
originally belonged to the judgment-debtor 


‘Ishar Singh had passed to the buyer Dewa 


Singh before the attachment, 

Ishar Singh owed money to Dewa Singh 
on a bond and for the money thus due he. 
contracted to sell to the latter at certain 
specified rates the whole ofthe bricks that 
he owned atacertain kiln. The terms of 
sale were reduced to writing according to ' 
which the buyer wasto stack the bricks 
and to count them and the expenses of 
stacking were tobe debited’ to the seller. 
Interest payable'on the bond debt ceased 
to run from the date ofsale. It was further 
stipulated that ifthe price of the bricks 
shoul fall short of the amount due the 
buyer would take for the balance the coal 
and other articles belonging to the seller 
that were lying atthe kiln. Now, there: 
can be no manner of doubt that the goods 
sold were ascertained goods because all the 
bricks of Ishar Singh lying at the kiln were 
soldas a whole and payment ofthe price 
thereof was also settled. According tos. 78 
of the Indian Contract Act (IX of 1872) 
where there is a contract forthe sale of 
ascertained goods the property in the goods 
sold passes to the buyer when the whole or 
part of the price or when theearnest is paid . 
or when the whole or part of the goods ig: 
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delivered. Here, as already stated the 
goods sold were ascertained goods and the 
price thereof was also paid, inasmuch as the 
buyer agreed to take them in lieu of the 
money which the seller owed to him.. : This 
settlement was tantamount to. payment 


. because the seller's liability to pay interest 


came to an end from the date of the contract 
to sell. Further, the seller had ‘nothing 
more to do in connection with the sale. 
was the buyer who- had tostack the bricks 
for the purpose of counting them and 
ascertaining their price. It appears that 


this was also done and the seller's- servant. 


and agent Girdhari.Lal made a' final 


settlement with the buyer and endorsed . 
_iton the back of the bond. In , these 


circumstances ‘the sale was complete and 
Illus. (b) of à. 81 of the Contract. Act is 


parallel to this case. -Girdhari Lal was duly’ 
authorised to settle with.the buyer as would .' 


appear from the written contract of sale 
Ex. P-3 and the sellers postcard to 
Girdhari Lal Ex. P-2. - E 

' J, therefore, accept the appeal and revers- 
ing the judgmént and decree ofthe lower. 


Appellate Court restore that ofthe trial 


Court, The defendant will pay plaintiff's 





costs throughout.’ 
RL | . Appeal accepted. 
A. N. A. l 
LAHORE HIGHCOURT. 


' Beconn Crvin Appgar No. 2271 oF 1920. 7 


March 5, 1927. 

Present :—Mr, Justice Campbell. 
Musammat SAW ANI—Derenpant— | 
APPELLANT 

: versus à 

JIWAN"'aND OTHRES-—PLAINTIFFS—. 

2 "* RESPONDENTS: F 
Civil Procedure Code (Act V of 1908), O. XLI, r. 20 

-Adding respondent after time. ; 
‘Under O. XLI, r. 20; Civil Procedure. Code, a person 
who was a party to the proceedings in the QOourt 
below may be added asa respondent to the appeal 


although the time to appeal may have expired. [p. 
223, col, 2; p. 224, col. 1.] ` 


Second appeal ffom the decree of the 
District Judge, Jhelum, dated the 1st July, 
1926, affirming that of the: Subordinate 
Judge, Fourth Class, Jhelum, dated the 8th 
December, 1925. . f 

. Sayed Mohsin Shah, for the Appellant. - 

Mr, Amar Nath Chona, for the Respond- 
ents. a. R : 

JUDGMENT.—Muhammad Hussain 
died intestate and his estate was mutated in 
favour of .his bister. A collateral named 


“BAWANI V: JIWAN. . 


It: 


. respondent. 


“mat Sawani had no authority 


_is time-barred, and that it must be d 
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Jiwan then sued for possession of what he 
alleged to be his share in. Muhammad 
^Hussain's estate and, he joined-as second 
and third defendants’ Pahlwan and Nek 
. Alam, $wo other collaterals. Later on these 
two persons applied to be made plaintiffs 
and they were so joined by the trial Court 


“and eventually the learned Subordinate . 


Judge decided that these three plaintiffs 


. Were entitled to’ possession of Muhammad 


Hussain's estate against Musammat Sawani, 

his sister. s 
"The.deeree was, however, drawn up in. 

favour of Jiwan alone and by the decree it 


, was ordered-that Jiwan should get posses- 


sion of the land and house in suit. In 
the decree Pahlwan and Nek Alam were 
shown as defendants and in the certified: 
copy of the judgment supplied afterwards 
to Musammat Sawani and presented by her 
in the Appellate Court, Jiwan was shown as 


‘the sole plaintiff and defendants: were shówn 


Musammat Sawani, Pahlwan and Nek Alam. 
Musammat Sawani -preferred an appeal 
and in consequence of the form of thé decree 
and of the heading tothe copy of the trial - 
Court's judgment she showed in her memo- 
randum of appeal herself, Pahlwan and 
Nek Alam as appellants and Jiwan as 
The learned Counsél- who. 
presented the appeal on behalf of Musam- ` 
| to act on 
behalf of Pahlwan and Nek Alam. ` A 
. When the appeal came before the learned ` 
‘District Judge it was. pointed out. to*him. 
that there can be no appeal against*Pahlwan 
_and Nek Alam and he held that there. was 
no bona fide mistake on the part of Musam- 


.mat Sawani since the judgment of the 


lower Court mentioned the fact .that Pahl- 
wan and Nek Alam had been made plaint- 
iffs by order dated the 22nd of June, :1925, 
the suit being decided on the 8th December, 
1925. He further ‘held as the time for 
bringing Nek Alam and Pahlwan on the 
record had run out the appeal against them. 

ismiss- 
ed as against Jiwan also. . e. 


" The. learned District Judge has over- i 


looked the, provisions of O. XLI, r. 20, Code 
of Civil Procedure, under which. he could 
have corrected the mistake and trarisferred 
.Pahlwan and Nek Alam.from the list of 
‘appellants to that of respondents. It hag 


.. been ruled by this, Court in more than one 
, case that under O. XLI, r. 20, a person. who 
. was a party to the proceedings in the Court 
. below may be added as a respondent to thg 
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appeal although the time to appeal 
may have expired. So long as the decree 
remained in its present form the appeal 
against Jiwan could not have been dis- 
missed by the raason of non-joinder of 
Pahlwan and Nek Alam. . 

I accept the appeal and order that Pahl- 
wan: and Nek Alam be joined as respondents 
to the appeal, and I return the appeal 
to the District Judge for disposal on the 
merits. pointing out to him that the 
decree at present is not in accordance with 
the trial Court's judgment. Costs in this 
Court will follow the result of the appeal. 

R. L. Appeal accepted. 


LAHORE HIGH COURT. 
Prest Civit APPEAL No. 2833 or 1922. 
e May 7, 1927. 
Present:—Mr. Justice Fforde aad 
' Mr. Justice Jai Lal. 
AMAR NATH—DErFENDANT—APPELLANT 
versus 
KISHEN CHAND AND OTHERS—PLAINTIFFS 
AND.SALIG RAM AND OTEBESS—DEFENDANTS 
— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. XLI, r. 1 
—Interim order not attacked—Necessity of filing copy 
of such order in appeal. 

A copy of an interim order passed by the trial 
Court on preliminary issues need not accompany the + 
memorandum of appeal from the decree where such 
order is not attacked in the grounds of appeal. 


First appeal from the decree of the Sub- 
ordinate Judge, First Class, Lahore, dated 
the 5th August, 1922. 

Lala Badri Das, R. B., and Mr. Amin 
Chand, for the Appellant, - 

Messrs. J. N. Aggarwal and Lal Chand, 
for the Respondents. 

JUDGMENT. 

Jai: Lal, J.—The undisputed facts 
of this case are as follows:—By 4 sale- 
deed, dated the 2nd October, 1907, one 
Salig Ram on his own behalf and acting as 
guardian of his minor brothers Charan 
Das and Sham Das sold the house in dis- 
` pute to Amar Nath, appellant, for Rs. 2,000. 

The consideration for the sale as recited in 
the,deed was as follows:— ` . ` 

1. Received as earnest-money Rs. 100. 

9. Paid to Lala Jaswant Rai.a previous 
mortgagee of the house Rs. 1,244. 

' 8. Received in cash before the Sub-Regis- 
trar Rs. 656. . : 

At the date of the sale Salig Ram had 
& minor son named Durga Das who is now 
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dead. On the 29th August, 1919, the pre- 
sent action was commenced by Sham Das 
and Kishen Chand, Gopal Das and Ram 
Saran Das minor sons of Salig Ram claim- 
ing possession of the house on the ground 
that they, the plaintiffs, were members of 
a joint Hindu family with Salig Ram and 
the housein dispute was their co-parcenary 
property and, therefore, Salig Ram was 
not competent to sell it except for family 
necessity. The existence of sucha neces- 
sity was denied. The suit was defended ` 
by the vendee on various grounds in- 
cluding.the one with which we are now 
concerned which is that the consideration 
for the sale was needed by Salig Ram for 
family necessity. The learned trial Judge 
has held that Rs. 1,244 the amount due to 
the previous mortgagee was antecedent 
debt due from the family and, therefore, 
constituted valid necessity. He held for 
reasons, which we find ourselves unable to 
follow, that “Rs. 200 may be taken as re- 
quired for the joint ancestral business of 
the parties." He has consequently given 
the plaintiffs a decree subject to their 
paying Rs. 1,444, the amount found by him 
to have been spent for the benefit of the 
family and Rs. 3,654 cost of improvement 
bona fide made by the vendee when in pos- 
session of the property. This decree has been 
granted in favour of the minor sons of 
Salig Ram. Thesuithas been dismissed 
so faras Sham Das is concerned on the 
ground that he had acquiesced in the 
sale owing to his having stood by and allow- 
ed the vendee to makeimprovements to the 
house and having omitted to take any action 
to set aside the sale for many years. The 
vendee has filed thisappeal. , 

A preliminary objection istaken on be- 
half ofthe respondent that this appeal is 
not competent as the copy of an interim 
order passed by the trial Court ‘on certain 
preliminary issues has not been filed with 
the memorandum ofappeal. An examina- 
tion ofthe grounds* of appeal, however, 
shows that no ground.is taken by the 
appellant attacking the correetness' of the 
interim order. I hold, therefore, that it 
was not necessary for the appellant to file 
eopy of an order which he does not desire 
to attack and overrule the preliminary 
objection. 


[Note:—The rest of the judgment is not material for 
the purposes of this report.—Ed.] 


Fforde, J.—1 agree. 
A. NL A, ' Appeal dismissed, 
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BOMBAY HIGH COURT. 
ORIGINAL Civil JURISDICTION Suir No, 2559 
or 1925. 

: March 24, 1926. 
Present :—Mr. Justice Kemp. 
JAMNADAS GORDHANDAS— 
` PLAINTIFF 
versus . 
DAMODARDAS CHUNILAL— 


DEFENDANT. 

Limitation Act (IX of 1908), s. 
exzacutor— Limitation - Trustee, 
trustee—Accounts, whether can be directed—Civil 
Procedure Code (Act V of 1908), O. I, r. 10—Addition 
of parties, when can be permitted—Interpretation of 
Statutes —Marginal note to section, whether can be con- 
sidered. 

Section 10 ofthe Limitation Act applies only to a 
suit by a beneficiary against an express trustee. An 
executor, although a trustee, in a sense, for the 
legatees, cannot be described as an express trustee 
and a suit against an executor is not, therefore, 
governed by s. 10 ofthe Limitation Act. jp. 226, col, 
i 


10—Suit against 


“The marginal note to a section cannot be taken 
as an index to what the section was meant to apply 
to. [p. 226, col. 2.] 

A trustee cannot be regarded as an accounting party 
to a co-trustee. Allthata co-trustee can require ig 
that he should have inspection of all the papers, docu- 
ments and accounts relating tothe trust estate in the 
hands of the co-trustee. |p. 226, col. 2; p. 227, col 1] 

The cases in which an amendment will be allowed 
under r. 10 of O. I of the Civil Procedure Code may 
be classified firstly, as those in which an agent has 
filed a suit in his own name instead of his principal's 
name; secondly, where an estate is the real plaintiff 
and by mistake a wrong personis put on the record 
to represent it; aud thirdly, where a plaintiff is 
added to enable a complete adjudication of the ques- 
tions involved in the suit or to fully protect the 
defendant's interests. |p. 227, cols. 1 & 2] 

Under this rule a plaintiff on the record cannot be 
given a good cause of action by the subsequent 
addition of a plaintiff who has a good cause of action. 
[p. 227, col. 2.] Tc 

Mr. Kumdar, for the Plaintiff. 

Mr. Purshsttam Trifam, forthe Defendant. 

JUDGMENT.—Oae Jamanadas Lal- 
bhai, whois the testatorin this case, died 
leaving a Will dated March 23, 1908, by 
the terms of which he appointed one Ratan- 
lal and Jamnadas as his executors. Jamna- 
das is the plaintif in this suit. The 
deceased also left a minor daughter Buchi- 
bai and with regard to her the direction 
in his Will was that, “she alone is the 
only person truly entitled to my property,” 
and later on, “on Ben Buchi attaining 
proper age, my ‘executors’ shall make over 
the whole of my property to her.” Further 
on, “my executorsshall have full (entire) 
authority to make, consistently with my 
reputation, proper outlays in connectton 
with my death and on the occasion of 
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the marriage of Ben Buchi," and at the 
end of his Will is the following clause: 
"Should ,the death of Ben Buchi take 
place which may Narayan (god) forbid 
before (her) marriage or should she dis 
without issue after her marriage then my 
executors shall use the whole of my pro- 
perty for (some) proper charitable purposes.” 
The Will further directed that “Bhai Ratan- 
lal shall keep (in his) possession my entire 
property." 

On February 1, 1908, Probate of the Will 
was granted to both the executors. In 
1913 Buchibai married. According to the . 
plaintiff she was then but twelve years 
old and in 1916a child was born to her, 
who at the date of this suit is still 
a minor. The plaintiff says thatin 1v19 
Buchibai attained majority. She died in 
1920, and, on January 27, 1925, the ex- 
ecutor Ratanlal died. On April 3, 1925, 
Letters of Administration to the estate of 
Ratanlal were granted to the* defendant. 
From May 20 to 25 certain correspondence ` 
ensued between the plaintifi's and the 
defendant's attorneys, The plaintiff's suit 
is against the defendant praying for a 
declaration that certain property mentioned 


‘in list (B) belonged to the deceased testator 


and isin the defendant's possession, that 
the defendant may be ordered to hand it 
or the value over to the plaintiff, for an 
account from the defendant of the pro- 
perties taken possession of by him; and in 
the alternative that as the heir and legal 
representative cf Ratanlal, the defendant 
may be ordered t»render an account of 
the testator's property. The prayers of the 


.plaint further pray for a first charge on the 


property in the hands ofthe defendant to 
the extent of Rs. 7,000 for an inventory, a - 
Receiver and an injunction pending the suit. 

The management of the property appéars, 
in accordance with the Will of the testator, 
to have remained with the deceased ex- 
eeutor Ratanlal. There was, the plaintiff 
alleges, asum of Rs. 1,500 deposited by . 
Ratanlal with his firm, which the plaintitf 
says was the residue after the funeral ex- 


.penses bad been paid for. He further 


says that the property of the deceased has 
not beer exhausted in paying for the 


‘funeral expenses and marriage ceremony 


&ud that there is a residue of the pro- 
perty which has come to the hands of the 
defendant. 

The defendant says that there is no 
property of the deceased testator in hia 
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' hand, Itseems to.me that it is a matter 
.for the Commissioner to ascertain whether 
any property ofthe deceased testator has 
éome into the handsof the defendant. 
: The first point is’ whether the suit is 
barred by limitation. The plaintiff's learn- 
ed Counsel contends, firstly, that 8. 10 of 
the Indian, Limitation Act applies in this 
case. In my opinion, that section does 
not apply. Firstly, because the suit is 
not oné by the beneficiary and, secondly, 
because the deceased Ratanlal was not an 
express trustee. The. question as to whe- 
ther Ratanlal can be considered an express 
trustee is one which in'similar cases has 
‘heen dealt with by the English Courts. 
‘In inre Davis Evans v. Moore (1) there was 
similar to the present case property which 
was to‘be dealt with before the benefi- 
ciaries were entitled to the share of the 
residuary estate At.page 124*, Lord Justice 
Lindley, in dealing with the contention as 
to whether the executor in that-case was an 
express trustee, says :— - 
"The Statute of Limitations excepts only 
.express trusis, and there is no more an 
express trust under that order than under 
the Will. (The order in that particular case 
was the order of the testator.) A legacy 


subject to some implied trusts. An execu- 
tor was always in a loose sense a trustee 
‘for creditors and legatees, since he held 
the personal estate for their benefit and 
not for his own, but euch a trust does not 
‘take acase out of the Statute. An execu- 
tor canmot be deprived of the benefit of 
the Statute by showing that he is a trustee; 
itis necessary to make out that heis.an 
express trustee,” 

Then again in In re Mackay, Mackay 
v..Gould (2) Mr. Justice Kekewich says 
(page 301) :— 

“Bat itis said that the widow.was not 
only an executrix, but was a trustee, and 
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for the legatees, or, ifitis an administra- 
tor, forthe next-of-kin. No authority is 
cited for that, and in my opinion the pro- 
position is unsound. I &ee no reasbn for 
converting an executor into a trustee by 
anything like a performance of his duties 
qua executor. The argument must go to 
this length, that once the debts and funeral 
and testamentary expenses are paid, then 
the residue is held upon an express trust. 
Reference is made to authorities which 
show the difficulty of determining the time 
at which persons who are appointed ex- 
ecutors and trustees, and to whom’ money 
is given in that character, cease to hold it 
as executors, and commence to hold as 
trustees, The exact moment of passage 
from one character to the other is difficult 
to define; but there is no difficulty in 
saying that at some point of time the 
executor becomes a trustee and, the trusts . 
being sufliciently declared, an express 
trustee, and then the consequences of that 
conversion follow. Those authorities, it 
seems tome, have nothing to do with a 
case such as this, where there isa direct 
gift and the executor only claims the 
property virtute officii, and, when he has, 


‘discharged his duties as executor, holds it 
does not cease to be a legacy because it is 


in :ailoose sense, as Lindley, L. J., says, 
as a trustee for those who are concerned.” 

Looking atthe Will in question in this 
suit Iam quitesatisfied that there is no ex- 
press trust as is alleged by the plaintiff, It is 
true that the marginal note to a section can- 


. not be taken as an index to what the section 


divers reasons were put forward for that, 


“In the first place, it is said that when 
the duties of an executor in the strict 
. pense of the word are performed, and the 
executor retains«moneys on behalf of those 
claimiog the ' estate—and the, argument 
must also be good as regards an adminis- 
trator—then he becomes an express trustee 

(1) (1891) 3 Ch. 119; 61 L. J. Ch. 85; 65L. T. 198; 
39 W. R. 627. 

(2) (1906) 1 Ch. 25; 75 L, J. Ch. 47; 54 W. R, 88; 93 
L.T. 694. 


*Page of (1891) 3 Oh, d. 
{Page of (1908) 1 Ck. (Hd | 


was meant to apply to. The marginal note 
tos. 10 discribes it as a seetion concerning 
express trusts, lthink s. 10 of the Indian 
Limitation Act has no applicatión to this 


ease. The Article which would'apply. in my 


opinion, is Art. 120 ofthe Indian Limita- 
tion Act which gives a period of six years 
to the plaintiff to file this suit. 

Now the suit, shortly put, is for an 
account of the property, which the plaint- 
iff says, is in the bands of the defendant, 
So far as the defendant is concerned I 
fail to see how he can be rendered liable 
to account for the management of Ratanlal. 
Ratanlal was a trustee and I find it difficult 
to sey that & trustee can be regarded as 
an accounting party to a co-trustee. The 
point would of course, be different if the 
suit was one filed by the beneficiary. The. 
qbligation cast upon tbe plaintiff as a 
trustee by the Indian Trusts Act is to 


^ watch «the "management of the trust by 
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Ratanlal to whom thé testator had given 
possession of the property. For that pur- 


pose the plaintiff is entitled tothe relief 


a trustee is entitled to in circumstances 


. against his co-trustee, and I think that the 


proper order to pass with regard to the 
management prior to the death of Ratanlal 
would be that the plaintiff should have 


inspection of all the papers and documents ` 


and accounts relating tothe estate in the 
hands of the defendant. 

With regard to the relief sought against 
the defendant himself, assuming that any 
property of the deceased testator has-come 
into the hands-of the defendant, that is 


' & matter which will have to be.determined 


by the Commissioner. As to whether.the 
claim is maintainable, Ratanlal died in 
1925, the cause of action, therefore, against 
the defendant accrued on his death. More- 
over, the right to inspection accrued, 
in my opinion, on the death of Ratanlal. 
There will, therefore, be a reference to the 
_ Commissioner. 


I may here state the fact that in a letter. 


written by the plaintiff during the life- 
time of Ratanlal,he purported to consider 
his duties as an executorat an end; but he did 


-not take the proper steps to be discharged 


&nd his liability, therefore, remained. Hence 


he is in 2 position to file thissuit. Some evi- © 


dence has been adduced on the plaintiff's 
part to show that Ratanlal and the defend- 
ant had assets belonging to the estate of 
the testator and that the estate was not 
wholly administered by paying for the 
funeral and marriage expenses. Jt may 
be that it was not necessary to take that 
evidence and l might have been asked 
to pass this order ‘at the outset. But I 

wanted to get a clear conception of .the 
case and, therefore, took some evidence. I 
think now that I am in a position to make 
the orderof reference. 

One other point remains. 
applied foran amendment ofthe pleading 
by adding the minor daughter of Buchibai 
as aco-plaintiff of as a defendant in the 
suit under O. F, r. 10, . I am of opinion 
that no such amendment should be allowed. 


the cases under which an amendment will be. 


allowed under that rule may be classified, 
-. firstly, as those in which an agent has filed a 
suit in his own name instead of his princi- 
pal's name; secondly, where an estate is the 
real plaintiff and by mistake the.wrong 


person is put on the record to represent. 
E: and, thirdly, where a plaintiff is added | 
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to enable a: complete adjudication of the 


' questions involved in the suit or to fully 


protect the defendant's interests, I think 
those three cases shortly summarise the 
result of the authorities on the point and 
a plaint, ff on the record cannot begiven 
a good ‘cause of astion by the addition | 
subsequently ofa: plaintiff who has a good 
cause of action. I.am referring to the. 


‘cause of action which would enable the 
beneficiary to sue for an account of the pro- . 


perty. The application for amendment is, 
therefore, disallowed. 
-[After disposing ofthe i issués, His Lord- 


ship proceeded :—] I wish it to be 


clear that.the plaintiff is not entitled to 


an account of Ratanlal's management, but ` 


the defendant is bound to account for 
any property belonging to -the deceased 
testator, which came into his possession. 
Plaintiff to pay defendant's costs occasion- 
ed by the application . for amendment. 
Costs and further directionsereserved. 
Z. K. Appa taNo disallowed. 





LAHORE HIGH COURT. 
First Cryin Aresar No. 1903 oF 1925. 
May 4, 1927. j 
Present: —Mr. Justice: Tek-Chand and 
ı Mr. Justicé Agha Haidar. 4 


r 
b 


KALI OHARAN—Daraxpayt—APrentant 


JAGAN NATH alta us "JAGQU MAL— . 
PuaIntirF anDRAM GOPAL.- AND ANOTHER 
—DasrENDANTS— RESPONDENTS, 


H indu Law—Joint . family—Manager, power of—. 


` Alienation—Necessity—I" ather's debts. 
The managing co-parcener of a Hindu joint i 


undivided estate cannot alienate’ or burden the 


estate qua manager except for the purpose of neces- | 


sity, but if he is the father and the reversioners, are 
the gons, he may, by incurring a debt, so Jong as if 


is not for an immoral purpose, lay the estate open to : 


be taken in execution proceedings, upon: a decree for ' 
I 


payment of that debt. [p. 229, col. 2] 


First appeal from & dhuh of the. Sub- - 
ordinate Judge, First-Class, Delhi, dated | 
the 23th June, 1925. 

Lala” Sardha Ram, R. S. and Mz. dab 


‘Chand, for the Appellant. 


. Messrs. Des Raj Sawhney and Behari Lal, 
for ths Respondents. 


JUDGMENT 
Haidar, J.—This isadefendant' 5 iud 


; Brij Narain Raiv. Mangla Prasad Rai -(2), fol- 
lowe ' 


258 NEC. 


certain decree passed by thelearned Sub- 
ordinate J udge of Delhi on the 25th Oeto- 
Der, 1925, in favour of defendant No. l is 
flotitious and collusive and has been obtain- 
ed fraudulently and that, therefore, it is 
null and void and ineffectual and is not at 
ali binding upon the plaintiff. It is further 
prayed that in satisfaction of the said de- 
eree the whole or any partof the family 
property, detailed at the foot of the plaint, 
` which is ancestral and undivided property 
and is owned jointly by the plaintiff and 
defendant No. 1 is notliable, to be put to 
auction and sold, in execution of the decree 
obtained by Kali Charan. The learned Sub- 
ordinate Judge: decreed the plaintiff's suit 
in respect of ith share of the house in 
suit, Defendant No. 1 Kali Charan has come 
np in appeal to this Court. The facts are 
briefly these :— , 

Undertwosale- deeds dated respectively the 
17th of August 1916 and the 27th of August 
1917 Ram Gopal the father of Jagan Nath 
or Jaggu, plaintiff-respondenteand Nikka 
the brother of Ram Gopal transferred a 
nertain house to Kali Charan, defendant 
No.1 for a consideration of Rs. 4,000. Out 
of this consideration a sum of. Rs. 2,000 
was paid to. Nikka defendant, No. 3 in the 
present suit, Rs. 1,000 was paid. to Ram 
Gopal defendant No. 2. It is further 
alleged that a sum of Rs. 1,000 was left 
with the vendee to be paid. to Jag ggu, the 
‘present plaintiff on his attaining majority. 
On the 218t of November, 1917; Jaggu, while 
he was a minor, brought a: suit against 
Kali Charàn òn the allegation tbat the 
..property iransferred to him was joint 
family property and that there was no 
: gntecedent debt and that the alienation 
was without, any valid necéssity and, there- 
fore, it was notbinding g upon him;as amember 
of the joint family. The trial Court de- 
credd the suit for possession of half of the 
house, The lower Appellate Court decreed 
the . plaintiff's suit for exclusive possession 
of the whole house. The matter came up 
in-second.appeal before this Court, and on 
. the 21st. December, 1921, a Bench of two 
: leárned Judges allowed the appeal of Kali 
Charan defendant.. This judgment is report- 
ed as Kali Charan v. Jaggu (1), The operative 
portion of this judgment is given at 
page $0 of tha report. The learned Judges 
held “that the plaintif; i.e, Jaggu, is how- 
< (1) 67 Ind. Cas. £9, 


"*I'age of 67 Ind, Cag,—j Bd.) 


; KALI GHARAN 7. JAGAN NATH. 
arising out of a suit for a declaration that a 


‘property of Nikka and in respect of 
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ever entitled only to joint, and not to exclu- 
Sivé, possession, and in this respectthe decree 
requires to be modified." They accordingly 


‘modified the decree. 


Jaggu applied for execution of this decree 
against Kali Charan, Kali Charan object- 
ed. The matter ultimately came up again 
to this Court and it was held that Jaggu 
might be putin joint possession with Kali 
TUDIN: This order is dated the 22nd May, 
192 

In the meantime on the 3lst of: August, 
1920. Kali Charan brought! a suit against 
Nikka and Ram Gopal for the refund of 
the sum of Rs. 3,000 which he had paid to 
them plus costs which he had incurred in 
the litigation. On the 23th October, 1922, 
Kali Charan’s suit was decreed fora sum 
of Rs. 3,427 odd. 

It may be mentioned here that Kali 
Charan bada money claim, independently 
of this alienation, against Nikka only. He 
obtained a decree on the foot of this money 


‘claim and in execution of that decree he. 


attached and prt up ith share in the 
house for sale and ultimately purchased it 
himself. This ith share is not now the 
it 
there is no dispute in the present litiga- 
tion. 

Now Kali Charan applied for execution 
of the decree which he had obtained against 
Ram Gopal and Nikka for the sum, of 
Rs. 3,427 cdd on the 25th of October, 1822, 
He proceeded to attach $ths of the house 
in execution of that decree. Jaggu raised 
certain objections against the attachment 
proceedings under O. XXI, r. 58 of the Code 


_of Civil Procedure. Those objections were 


overruled and Jaggu has accordingly 
brought the present suit against Kali 
Charan under the provisions of O. XXL r. 
63, Civil Procedure Code on the12th Novem- 
ber, 1923. In this suit he impleaded Ram 
Gopal and Nikka as well. The learned 
Subordinate Judge in a judgment, which 
is somewhat difficult*to understand, gave 
him a decree in respect of ith share of 
the house only. In other words he decreed 
the suit to this extent that he exempt- 
ed ith’ share of the house from the 
attachment and sale of the property in exe 
ecution of Kali Charan's. decree. 

Kali Charan has come upin appeal to 
this Court and has challenged the decree of 
th« Court below. The main points urged 
on bekalf of Jagan Nath plaintiff-respondentg 
are two, At first he eae that the debt 


Li 
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incurred by Nikka and Ram Gopal, i e, bis 
-uncle and bis father respectively, were im- 
moral and not binding upon him. Ia the 
. second place he tried to make: ont that the 
. property had cea&ed.to be the joint Hindu 
family property, because there had been a 
disruption of the co-parcenary body. — . 
On, the first.point. Mr. Sardha Ram has 
taken us through the evidence. I find that 
there is no reliable and satisfactory evi- 
dence to prove.that Ram Gopal and Nikka 
were men of immoral character or that the 
property was transferred by them in order to 
raise money for immoral purposes. I may 
also observe that the finding of the Subor- 
dinate Judge is infavour of Kali Charan and 
the learned Judge had definitely come to the 
conclusion that the debts were not ‘contradt: 
ed for immoral purposes. | | 
_As tothe second point the position. is 
very anomalous, While it was urged on 
behalf of Ja agan Nath that there was a dis- 
ruption of the joint Hindu family, we find 
in “the relief claimed by him in the plaint 
that. he distinetly says that the property 
is ‘ancestral and undivided and "is at 
. present jointly owned" by him and Kali 
* Obarán. Further his statement was taken 


before the settlement of issues by the leary- © 


. ed Judge. “It is ‘printed at page. 18 and puts 
‘the matter beyond all possibility of doubt. 
He says: “Land Ram Gopal.and Nikka con- 
stituto a joint Hindu family. Our property 
is joint. it has never been partitioned " 
We have been tekn through the evidence 
of the plaintiff Jagan Nath, his uncle Nikka 
aod his father Ram Gopal and we find that 
there is nothing to show that there has 
heen aty such disruption of the co-parcenary 
as would «amount to a partition of the 
shares belonging to the various members of 
the family. la fact there was no issue 
raised on the point and the argument 
directed to it is merely an afterthought. 


Tne law on the .subject is clearly laid - 


down by their Lordghips of the Privy Coun- 
cil in the leading case of Brij Narain Hai 
v.Mangla Prasad Rai (2) Their Lorusbips for 
the guidance of tne Courts in India, have 
laid down once and for all various can- 
nons at the conclusion of their judgment. 
The relevant portion isas follows :— 


` 


(2) 77 Ind. Cas. 689; 46 A.'95: 21 A.L, J. 934; 46 
M. L. J. 23; 5 P. L. T. 1: 28 0. W. N. 253; (1991) M. 
W. N.68; 19 L. W. 72; 2 Pat. L. R. 41: 10 O, & A. 
L. R. 85 LALER, 192: P. O. 50; 33 M. L. 7h 457, 
26 Bom. L. R. 500; 11 O. L. J. 107; 51 I, A. 129; 409 
W.N.4 7 RO ae 9) 


Matlabtü prasad b. MUHAMMAD ALI BAAN, 


"The managing co-parcener of a joint un" 
divided estité caonot alienate or burden the 
estate qu'imanager ‘exsept for purposes of 
necessity ;. but fhe. is the father and the 


reveraiónaries are the song” ‘he may, by 


incurring ‘debt, so long as it is not for 
an immoral purpose, lay the estate open to 


be taken in exécution proceeding upon & 


"vr 


decree for payment of that debt. 

Applying this principle laid down by the 
highest authority, I find that Kali Charan 
in execution of the decree, which he obtain- 
ed against the father of the plaintiff ‘could 
proceed ‘against the whole of the joint 


Hindu family property in order to satisfy, 


his decree. - 
This being our view I allow the appeal 
and setting: aside the decree ofthe Court 


below dismiss the plaintiff's guit with. costs ax 


in all the Courts. 
Tek Chand; : JarI agree, 


R, L, Appeal, allowed, 


‘ALLAHABAD HIGH COURT, ` 
s Civi Revision No. 101 oF 1927." 
May 27, 1927" °° 
Present:—Mr. J ustice Ashworth. 
.MAHABIR PRASAD AND ANOiHER— 
7 APPLIGANTS 
versus — 
MOHAMMAD ALI KHAN anp OTHERS— 


OPPOSITE PARTIES. 
Civil Procedure Code (Act V of 4908), s. 115, 
0. XXIII, r. 2—Withdrawal,of suit with leave to 


` brang fresh Suit—F'ailure . to prove document. by mig- 


take, whether sufficient ground—QOrder granting leave 


without material for exercising discretion—- Material | 


irn egularity— Revision—1 nterference. 


‘The fact that the plaintiff has-failed to prove a. ' 
particular document, through a mistaken belief that ^ 
the defendant's Pleader had admitted the document | 

‘and tbat if allowed to bring a fresh suit he could 


properly prove, the document is, not a sufficient 
ground for allowing the ‘plaintiff ‘to withdraw the 
suit with liberty to bring afresh suit on the same 
cause of action. 1f justice requires , that the plaintiff 
should be allowed to prove the dogumént which he 


229 - 


chas failed to prove, the proper course would be to , 


er to do' so in the same ‘suit. 
1&2 

A Count acts with material irfegühirity where ib 
allows & plaintiff to withdraw his suit with liberty 
to bring & fresh suit in the absence of any material 
before the,Court on which itis entitled to exercise 
the discretion allowed under O: XXIIL.a.1 ofthe 
Civil Procedure Code. [p. 230, coL. a] A 


[p. 230, cols. 


Whére a Court purports to exercise a discretion . 


which the law does not rive it; except in circum- 
stances not shown to exist, the Court must ba 
deemed ‘to have acted without jurisdiction. , [ibid] 


— 239 
Civil revision from an order of the Addi- 
tional Subordinate Judge, Jaunpur, dated 
the lith of March, 1927. 
Mr. P. L. Banerji, for the Applicants. 
. Mr. A. M. Khwaja, for the Opposite 
Partiés. : i I 
JUDGMENT.—This is an application 
` in revision under s.. 115 .of the Civil Pro- 


cedure Code against an order of the Addi- ` 


tional Subordinate Judge of Jaunpur allow- 
ing the plaintiffs-respondents to withdraw a 
suit decided against them by the Munsif of 
Shahganj (Jaunpur) under O. XXIII, r. 2. 
The plaintiffs brought a suit to redeem a 
certain mortgage. It was dismissed by the 
trial Court on the ground that Bipat from 


whom the plaintiffs purchased the equity of. 


redemption was no relation or successor-iu- 
interest of the original mortgagor Jhagru. 
'The plaintiffs set up relationship between 
Bipat and Jhagru through one Biru alleg- 
ed to be the treat-grandfather of Jhagru 
and the great-great grandfather of Bipat. 
The Munsif after a careful judgment held 
that no relationship was proved between 
Bipat and Jhagru. The plaintiffs appealed 
to tthe Subordinate Judge of Jaunpur. 
One of the grounds of appeal was that the 
trial Court had failed to take into considera- 
tion certain documents filed by the plaint- 
iffs; The lower Appellate Court passed an 
order in respect of one document that the 
lower Court had rightly refused to take 
it into consideration, because the plaintiffs 
had failed to prove it. The plaintiffs-appel- 
: lants then put in an application for permis- 
sion to wihdraw the suit with liberty to 
bring another on the ground that their 


failure to prove this document was due to a’ 


mistaken belief. thatthe defendants’ Pleader 
had admitted the document. They also 
alleged that a certain name entered in ‘the 
pedigree attached to the plaint was blurred, 
and the lower Court had misread it. They 
appear to have suggested that if allowed to 
bring a fresh suit they could properly prove 
the doeument which they had failed to prove 
. and could put in a clearly written pedigree. 
The Subordinate Judge without giving 
any reason for exércising his discretion 
under O. XXIII, r. 2 wrote an order as 
follows:—“Cause sufficient. The plaintiff- 
appellant is allowed to withdraw the suit 
with liberty to bring a fresh suit on the 
same cause of action". f 
It is clear that, assuming that the lower 
Appellate Court acted under el. (b) of 
r. 1, O. XXIII, there was in reality no suffi- 
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cient ground for allowing the plaintiffs to 
withdraw theirsuit with liberty to bring 
another, suit, lfjustice required that the 
plaintiffs should be allowed to prove the docu- 
ment, which they had failed to prove the 
lower Appellate Court should have allowed 
them. to do so. It was absurd. for that 
Court to say that the suit must fail, because 
they had failed to prove a necessary docu- 
ment and then to say that they may bring 
another suit. Again the allegation in 
the application for withdrawal.as to the 
blurring of a name in the pedigree had no 
basis. The lower Appellate Court was 
entitled to read the blurred word as it liked. 

It is urged that under s. 115 if is neces- 
sary to hold that the lower Appellate Court 
acted in exercise of its jurisdiction illegally 
or with material irregularity. The material 
irregularity.consists in the fact that there 
was no material before the Court on which 
it was entitled to exercise the discretion 
allowed under O. XXIII, r. 1. Ifthere had 
been such material, the failure of the Court 
to record its reasons might have been 
ignored. In default, however, of the récord 
showing any such material, or I should 
rather say that when the record shows that 
there was no such material, it must be held 
that the failure of the Court togive its reason 
supports, what is otherwise evident from the 
record, that there was no material on which 
the Court could exercise a discretion to 
allow the withdrawal of the suit with 
libérty to bring another suit. Where a 
Court purports to exercise a discretion 
which the law does not give it, except in 
circumstances not shown to exist, the Court 
must be deemed to have acted without juris- 
diction. For the above reasons b allow the 
application with costs. The order of the 
lower Appellate Court allowing the plaint- 
iffs liberty to bring a fresh suit is set aside, 
and the lower Court.is directed to proceed 
withthe hearing ofthe appeal. In the hearing 
of the appeal it will exercise the discretion 
allowed by law to admit further evidence to 
prove any document, butthis must not be 
construed to mean that it is bound to admit 
such further evidence. The Court must 
exercise its discretion. 

A.N A. Application allowed. 


“A decree for partition, was 


return of the crops. 
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NAGPUR JUDICIAL COMMIS 
SIONEG'S COURT. 
Figsr Civ.r APPEL No. 7-B or 1923. 
-June 17, 1927, 

Presznt: —Mr. Macnair, A.J. C. 
MOHMAD ABDUL RAHIM —Dzocnzgs&- 
"HorbsER—APPELLANT 

i VOTSUS i 

PARASHRAM ano OTHERS—J c DGMENT- 

D'&BTORS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 58, O. XXI, 
v. 100 -Declaratory order—Collector, partition by— 
Standing crops-—Possession, delivery of. 

The Oivil Procedure Code makes no provision for 
passing a declaratory order on an application under 
O. XXI, r. 100. The only order which can.be passed 
in favour ofthe applicant is a direction that the 
applicant be put in possession of the property if he 
is held so entitled. [p. 231, col. 2] 

The Collector when partitioning an estate in 
accordance with 8:23 of the Civil Procedure Code haa 
power to give the shares to the respective allottees 
and has power to deliver possesion of the standing 
crops. [p. 232, col. 1.] 


Appeal against an order of the First 
Additional District Judge, Akola, dated 
the 8th December, 1924. 

Mr. V. Bose and Sir B. K. 
Appellant. 

Messrs. Fida Hussain and d. Sen, for the 
Respondents. ` ' 


JUDGMENT.—The ders in this 
appeal will govern the- disposal of First 
Appeal No. 8-B of 1925, Mahomed Abdul 
Rihim v. Narain, as these two appeals 
have been argued together before me. 
The way in which the matter has been 
treated by the lower Court has rendered 
the position of the parties complicated. 
transferred 
to the Collector and he divided certain 
fieldsallotting one-third share to Musam- 
mat dJaburünnissa Begum, the judg- 
ment- debtor, and two-thirds share to Abdul 
Ribim, the decree-holder. Narain held 
pssession of three of the fields and 
Parashram of the remaining two as tenants 
of Jahurunnissa Begum, On the appli- 
cation of Abdul Rahim, the Collector 
gave him possession of two thirds share 
of this field with the standing crops. The 
tenants (the appellants in this Court 
applied for restoration of possession-and 
"Ther urged that the 
leases bad been granted before the parti- 
tion suit commenced and their applications 
were clearly made under O. XXI, r, 100 
of the Civil Procedure Code. 

Mr, Pande, the Judge who dealt with 


Bose, for the 


KOUMAD ADDUL RAHIM D, PARSHRAM, e 


eal 
these applications, did rot decide whether 
the: lease has been granted before the 
date of the partition suit or not. He 


‘held that the Collector had no jurisdiction 


to pass any order regarding the standing 
crops. He dismissed the applications 
for restoration of possession but passed an 
order that the applicants were entitled 
to the crop of the fields or the price 


; thereof. 


This order was objectionable for several 
reasons, The Judge did not indicate 
under what provision of the law he passed 
the order regarding the crops. It was 
necessary for him to decide whether the 
applicants as they stated held under a 
title given to them before the partition 
suit commenced, If he held that they 
were, he had to consider an application 
made under O, XXI, r. 100, Civil-Proce- 
dure: Code, and any order passed by him 
under O, XXI, r. 101, could be challenged 
by the institution of a suit under O, XXI, r, 
103. Ifhe held that the applicants were 


representatives of the judgment-debtor, |. 


avy order passed by him would bea 
decision of the question between the par- 
ties to the suit and would be subject to 
appeal. In the next place the Code makes 
no provision for passing a declaratory 
order on an application under O. XXI, r. 
100. The only order which can be passed 
in favour of the applicant isa direction 
that the applicant be put in possession of 
the property in dispute. If the appli- 
cation was treated as raising a question 
under s.47, Civil Procedure Code, the Court 
was bound to decideall qnestitns raised 
and should bave determined the value of 
the crops. A declaratory order that the 
applicant is entitled to certain relief is 
not a final decision, where the Courthas 
power to grant the relief, Iiis difficult to 
imagine, what the learned Judge im- 
egined tbe effect of hia order to be. Were 
the applicants to make farther applica- 


tions to him in order to recover the crops " 


or their value or were they to file sepa- 
rate suitser did he expect the non-appli- 
cant to file suits challenging the declara- 
tory order? 

The ‘finding of the ` -Jéarned Judge 
regarding the award. of the Collector 
appears to be incorrect: but this could 
have been set right had it been made 
clear under what piovisions of tke law 
the order was passed atid how persons 
aggrieved by that order could chellenge it, 


a 


' standing crops. 
' considered 


998. 


The appliéants subsequently made appli- 
cations for recovery of the value of the 


‘these applications treated 
them as requests that” the ‘Court should 
exercise its” inherent powers under s. 
151, Civil Procedure Code, It was held 
that the non-applicant (the appellant in 
-this Court) could not question the former 
decision that the applicants had a right 
to claim. the: value of the crops. Evidence 
was taken regarding this value and decrees 
‘were passed directing the applicant to pay 
certain sums. 

This .order has been passed on the 
assumption that the question decided 
i It appears tome then that 
an posi, “Ties, ‘The respondents have 
not urged that no appeal lies. I remark 
that-if no appeal lay, I shall “have to treat 
the memoranda of appeal as applications 


`- for révision. 


It is first urged that the order of Mr. 
Pande could not ‘preclude the appellant 
from urging that te had been given pos- 


. session. of the standing crops in a legal 
manner. As I have pointed out O. XXI,. 
r. 101 does not authorise such an’ order. 


and there was no necessity for the appel- 
lant to. institute.a suitin accordance with 


’ Ò, XXI, r. 103. Again the order is nota 


final disposal of the respondents’ claims. 
Olearly œ final disposal -of these claims 


involved the determination of the value: 


of the crops and the direction. that the 
respondente should bé put in possession 
ofthe crops or receive their value. In my 
opinion then the order of Mr. Pande cannot 
be treated as a final order binding the 
parties to this appeal. 

Itis.next urged that the Collector had 
"power to deliver possession of the stand- 
ing crops. This contention appears cor- 
rect. The Oollector ‘when partitioning 
“the estate in accordance with s. 53, Civil 


. Procedure Code, has power to give the 
- shares to the respective allottees. 


Ey e 
das Lakhmidds' v. Shankarbhai (1)]. 
stated in Nabadapusi v. Bholanath dut 


-chand (2) whatever is fixed to „the soil- 
becomes’ in the-eye -of law a part of it, If. 
..the Colleetor could’ place the appellant in 


possession - ‘of the land, he could also place 


chim in “possession of the crops attached to - 


the land. 


. ( i ^B. 662; bn pw (s. 8.) 435 
, (2) 15 O. P, L. R, 14 1, 


Kasian PANDE v, BABBAN PANDHE, | 


The learned Judge who: 
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It appears to me that the subsequent 
applications of the respondents must be 
considered as a continuation of the applica- 
tionto Mr. Pande. The appellant accedes 
tothis view. The respondents’ have all 
along claimed that they were not repre- 
sentatives of the judgment-cebtor. The 
point to consider is whether if their con- 
‘tention is .correct-s. 151, Civil Procedure 
Code,.can be invoked. In my opinion it 
cannot. The Code contemplates 4 sum- 
mary order which: may be disputed in a 
subsequent civil suit on such applications. 
Now that thecrops are not. ‘in existence a 
summary order. does .not seem  désirable. 
Section 151 cannot be invoked in order to 
give them a final order which would not 
presumably be even subject to appeal; it 
appears dangerous and useless to invoke 
s. 151 in order to enable an order directing 
payment of money. to be passed, if the 
intention is that the order is only a sum- 
mary one, liable.to challenge by a-suit. 

The: law appears to me to provide ade- 


' quate remedy for the respondent-applicants. 


'They ean filea suit for damages. Section 14 
ofthe Limitation Act will in my opinion 
apply to such a suit. 

I, therefore, set aside the orders passed 
by the lower Court. The applications for 
summary remedy will be dismissed. 
As.the proceedings with regard to these 
applieations were instituted in conge- 
quence to an unfortunate order {passed by 
the Court, the parties will bear their own 
costs in this Court and in the lower Court 
so far asthe costs mentioned inthe order 
dated 8th December, 1924, are concerned. 

G. R. D. Orders set aside. 


ALLAHABAD HIGH COURT. 
“Cavin Revision No. 139 or 1926. ` 
January LI, 1927. 
Present:—Mr. J ustice Ashworth. 
BAIJNATH PANDE arp ANOTRER— 
DEFENDaNT3—ÀPPLICANTS ` 
i versus . 
- BABBAN PANDE--PLuNTIER— 
Oprosite Paw. 
Civil Procedure Code (Act V of 1908) s. 15, 
O. XXIII, r. I—Appeal— Withdrawal of: suit with 
leave to bring fresh suit, when to be gr anted—Duty of 


Cour to state reasons—Failure to record reasons— 
Revision—Interference. 


ey permission to’ withdraw a suit with 
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liberty to bring a fresh suit susall noi ba grated 
by an Appellate Court except on cogent reasons. | 

A Court granting leave to withdraw a suit with 
liberty to institute a fresh suit should set forth the 
grounds on which such leave is granted. Where the 
QOourt fails to state the reasons and the High Court 
is consequently not in a position to judge whether 
the Court exercised a judicial discretion .in giving 
permission, the High Oourt will interfere in revision 
and set aside the order. 


Civil revision from an order of the 
Additional Subordinate Judge, Gorakhpur. 

Mr. Shiva Prasad Sinha, for the Appli- 
: cante. 

Mr. Kumuda Prasad, for the Opposite 
Party. F i 

JUDGMENT.—Thisis an application 
under s.1150f the Civil Procedure Code 
by the plaintiff ina suit brought in the 
Court of the Additional Munsif of Deoria. 
The plaintiff sued Baijnath Pande the de- 
fendant, opposite party, for possession of 
certain land by the removal of an erection 
said to have been unlawfully made thereon 
by the defendant. His suit was dismissed 
for failure to prove that the land belonged 
to him, the Munsif holding that the-evi- 
dence and maps were inconclusive. On 
appeal, in the course of argument, the 
plaintifi-appellant made an oral applica- 
tion to withdraw from the suit with liberty 
to institute a fresh suit. The order-sheet 
shows the fact of permission being asked 
but not the grounds on which it was asked 
beyond that it was “by reason of legal 
defects”. The Appellate Court’s order fails 
to set forth the grounds on which permis- 
sion was given. It is impossible, therefore, 
for this Court to judge whether the lower 
Court exercised a judicial discretion in 
giving the permission. Ordinarily per- 
mission Should not be given by an Appel- 
late Court ex¢ept on cogent grounds, 

Accordingly, I allow this application and 
direct thatthe order of the lower Court 
granting the permission to withdraw from 
the suit with libery to institute a fresh 
suit be set aside and the case will go 
back to it with directions to place the 
appeal upon the file of pending appeals 
and to dispose of it according to law. If 
the application for permission for liberty 
to withdraw from the suit with liberty 
to bringa fresh suit-is granted by the 
Oourt, the Court must state its reasons, 


The costs of this application will abide the. 


result. 


OA N.A, ‘Application allowed, 


UMAPATI MUKBRJBE V, SOLEMAN. , 


^ suit, 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELL ‘TH Decree No. 1738 or 
I . 213921. 
December 22, 1326. 
Present :—Mr. Justice Duval and Mr. 
: Justice Mitter. 
UMAPATI MUKERJEE As» OTAERS— 
—DEFENDANTS—AÀPPHLLANTS 
x versus 
SHEIKH SOLEMAN AND CTHERS— 
PLAINTIFFS — RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. ,?—Mort- 
gage-decree—Dispute as to whether certain items of 
property are, included in decree and.sale—Separaie 

whether maintainable—Applications ‘under 
s. 4?, Civil Procedure Code—Limitation—Accrual 


of right to apply—Limitation Act (IX of 1908), 
Sch. I, Art. 181. 


A question arising between the parties to a mort- 
gage-decree as to whether certain lands were included 
in the mortgage-decree and the sale under the decree 
is one which should be determined in proceedings 
undér s. 47 of the Civil Procedure Code asit isa 
matter which arises in execution of the mortgage- 
decree. [p. 234, col. 1.] 4 


Applications under s. 47 of the Civil Procedure 
Code are governed by Art. 181 of ‘Sch. I of the 
Limitation Act which gives three years from the 


a when the rightto apply accrues. [p. 234! col. 


-The right to apply for a declaration that certain 
lands are not included in a mortgage-decree and 
sale and for recovery of possession of the same from 
the auction-purchaser acerues on the date ‘of the sale. 


[ibid.] 

Appeal against the decree of the District 
Judge, Birbhum, dated March 31, 1924, 
affirmiog that of the Munsif, Suri, dated 
March 4, 1921. ' ] 

Babu Apurba Charan Mukherjee, for the 
Appellants, Mig l 

Dr. Jadu Nath Kanji Lal, (with him 
Babu Nripendra Chandra Das), for the Re- 


spondents. 
JUDGMENT. 
` Mitter, J.—This is an appeal from 
a decree of the District Judge of Bir- 
bhum affirming a decree of the Munsif 
of Suri: The appeal has been preferred by 
the defendants and arises. out of a suit 
(Title Suit No. 24 of 1920) commenced by 
the plaintiffs, who are the widow and sons 
and daughters of Milan Sheikh before the 
Munsif. Plaintiffs’ case is that plot No. 2 of 
the plaint belongs to the widow of Milan 
and that the other plots of the plaint are not 
covered bythe mortgage executed by the 
soos of Milan in favour of the father of 
defendant No.l,and werein possession of 
the plaintiffs even after delivery of posses- 
sion to defendant No. 1, but that defendants 
Nos. 210 4 forcibly took possession of them 
alleging that they took settlement of them 
: a es 


` 


4 | [e 6 
< BU 0€ 

from defendant No. 1, The defence of the 

_ defendants is thatthe disputed lands were 

"mortgaged by the sons of Milan Sheikh and 

were sold.in' executión of the mortgage« 

decree and purchased by defendant No. 1. 


Defendants Nos. 2 to 4 claim to have “taken ' 


. settlement from the decree-holder auction- 

purchaser. Defendants deny the title of 
< the widow and daughter of Milan Sheikh in 
plots Nos. 1 and 3 and they allege that the 
sons of Milan got the disputed lands (plots 
Nos. 1, 2 and 3) on partition and the widow 
“and daughters of Milan got other ande, 
" Numerous 
. which itis necessary to notice issues Nos, 4 
and 5. 1ssue No. 4 runs as follows:—Have 
the plaintiffs any title to the lands in suit? 

Issue No. 5 was to the following effect;— 
“Do the lands in suit appertain to plots Nos. 


`: 6 to 8 of the sale certificate asalleged;by the 


defendant? .' Swi 

The Munsif held that plots Nos. 1 and 3 
did not belong tothe widow and-daughters 
of Milanand further held thatthe disputed 
lands were not included in the mortgage, 
executed by. the sons of Milan, 1. e., 
Sheikh Soleman and his brothers, who 
are plaintiffs Nos, 1 to 3 in this suit and 
respondents before us. The Munsif accord- 
ingly declared the title of the plaintiffs to 
‘plots Nos. land2and a part of plot No. 3 
ofthe plaint and directed that they: will 


. recover possession from the defendants. I` 


ought tostate that the widow and daughters 
of Milan are plaintiffs Nos. 4, 5 and 6, res- 


pectively, iu the suit. The defend ants pre-' 


ferred an appeal to the District Judge; who 
affirmed the decision of the Munsif, holding 
that tbe lands decreed were outside the 
mortgage. Against the decision of the 
District Judge, à second appeal has been 
preferred to this Court and it has been 
contended before us by the learned Vakil 
for the, defendants that the suit is barred-by 
the provisions of s. 47 of the Civil Procedure 
Code and that the question whether the dis- 
ptited lands were or were notincluded in the 
mortgage decree or sale should have been 
determined ina proceeding unders. 47 of 
. Code, as it is a matter which, arises in 
‘execution of the mortgage-decreé between 
. the parties to the: suit. Reliance has been 
placed on the decision of the Judicial Com- 
mittee in the cafe of Ramabhadra Naidu v. 
Kadiriyasami Naicker (1) in support of this 
contention. Thiscontention of the appel- 


(1) 63 Ind. Cas 708; 44 M. 483; 48 I. A. 155; (1921) 
M. W. N. 374; 14 L, W. 125; 3 U. P. L -R. (P. 0) 83; 


30 M. L. T. 34;. 24 Bom, L, R. 692; A, T, R, 1922 P. O, . 


252 (P. O). 


E 


DitabitI MURRNIRE v, BOLEMAN, 
_lants is well-founded and 


issues were raised, amongst | 


- (103 I. O. 1827] 
the respond- 
ents admit that a. 47 would bar the 
suit, but the learned Advocate for the 
respondents asked us to treat the suit 88 a 
proceeding under 8.47 ofthe Code and to 
apply the provision of s. 47 (2) to the 
present case. The suit could be treated as 
a- proceeding under a. 47 subject to any 


. objection as to jurisdiction and limitation. - 


There was no objection on.the score of 
jurisdiction, as the Court trying the suit 
was competent to entertain any application 
unders.47, Theobjection as to limitation 
could not be decided when we first heard 
the appeal on the 75th November 25 the - 
records of the mortgage execution case had 
not been sent up. We, therefore, sent for 
the records of ihe execution case and we . 
have again heard theparties who were given 
an opportunity of inspecting the record. 
It appears that -the salein execution of the . 
mortgage-decree took place on the 5th 
December, 1917, and it was not conürmed 
till 3lst January, 1918. The suit was in- 
stituted in May, 1920. The Article appli- 
cable for applications under. s. 47 of 
the Oode is Art. :181 of Sch.-Iof the 
Indian Limitation Act which gives three” 
years from the date when the right to apply 
accrues. - Theright to apply. aecrued at the 
date ofsale and the suit was well within 
three years from that date. Consequently,, 
if we treat this suit as an application under 
8.47 it would be instituted in time. The 
concurrent findings of both Courts that 
the lands decreed were outside the mortgag-- 
ed lands are binding on us in second appeal. - 
Another point has been taken on behalf 
ofthe appellants, viz, that the decree in 
favour of plaintiffs Nos. 4, 5 and 6,2. e, the . 
widow and daughters of Milan cannot be 
sustained as it has been found’ by both 
Courts that they have got no title to the 
decreed lands which belong to the plaintiffs 
Nos. 1, 2 and 3. This has not been controvert- 
ed by the learned Advocate for the respond- 
ents.’ The result, therefore, is that the 
decree of the Munsif willbe varied to this 
extent, ziz, that instead of theré being a 
deeree for declaration of titleand recovery 
of possession in favourof all the plaintiffs, 
there will be a decree in favour of plaintiffs : 
Nos. 1, 2 and 3 alone, With thisslight modi- 


` fication the decrees of the Courts below are’ ` 


affirmed. The respondents will be entitled 
to get the costs of this appeal. $ 
Duval, J.—1 agree. 
A N.A. : Deerce modified, 
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LAHORE HIGH COURT. 
SEooNv Crvit Appear: No. 2272 or 1926, 
May 9, 1927. : 
Present: —Mr. Justice Zafar Ali. 
KUNDAN LAL AND oTBERS—PLAINTIFFS 
— APPELLANTS E 


versus ` a ' 
Raja BALDEV SINGH SAHIB or GULER. 


JAGIR, taevucH Tus DEPUTY COMMIS- 

MONER, KANGRA, MANAGER, COURT 

or WARDS, JAGIR GULER, AND OTHERS 
>. —DEFENDANTS— RESPONDENTS. 

Punjab Courts Act (VI of 1918), s. 41—Second 
appeal—Judgment partly based on wrong assumptions 
—Interference. E . 

Where the judgment ofthe lower Appellate Court 
has partly proceeded upon erroneous assumptions, it 
is liable to be set aside in second appeal where it is 
not clear what weight the lower Appellate: Court 
would have attached -to the rest of the evidence if it 
had avoided the erroneous assumptions, 


Second appeal from the decree-of the 
Senior Subordinate Judge, with enhanced 
powers, Kangra at Dharamsala, dated the 
7th July, 1926, reversing that of the Sub- 
ordinate Judge, Fourth Class, Kangra at 

""Dharamsala, dated the 2nd February, 1926. 
e Mr. Fakir Chand, for the Appellants. . 

Mr.. Nawal Kishore for Mr. Mehr Chand 
Mahajan, for the Respondents. . . 

dU DGMENT.—On the death of Sikhnu 
the. plaintiffs, who are sons of Lahnu, 
entered into possession of the land of which’ 
Sikhnu was adna malik and they sued for 
a declaration that they were Sikhnu's 
collaterals and reversioners. The claim 
was resisted by the ala malik who pleaded 
that the plaintiffs were not related at all 
to Sikhnu.: The plaintiffs’ case was that 
their grandfather, Rattu; and Ghasita father 
of Sikhnu, anti Budhu were brothers, sons 
of Hira. In the revenue records three 


separate pedigree-tablesare given showing: 


the descendants of Rattu, Budhu and 
Ghasita, respectively, but it is not shown 
that thesethree. men were brothers, When 
Budhu's line became eatinct on the death 
of. Faturi Sikhnu laid claim to Faturi’s 
estate and in the mutation proceedings 
that followed Sikhnu etated that Rattu and 
Budhi were brothers of his father Ghasita. 
The ala malik resisted Sikhnu's elaim but 
the Revenue Otficer found in favour of 
. Sikhnu and he succeeded to Faturi's' estate. 


Subsequently Sikhnu gifted that estate 


to Dittu son.of Lahnu stating that Dittu 
was his karibi bhai that is, near collaterale 
and the Revenue Authorities sanctioned 
he mutation of gift. The present declara- 
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tory suit was decreed by the trial Court 


. but the Senior Sub-Judge accepted the 
. ala malik's appeal and dismissed the suit, 
„holding. that the plaintiffs had failed to 
establish that they were collaterals of the 


Sikhnu,* . 

In second appeal it is argued that the 
lower Appellate Court has come to this 
conclusion on two erroneous assumptions:— 


(1) that in the mutation proceedings that - 


followed  Faturi's ‘death Sikhnu stated 


that he was theonly collateral of Faturi, : 


and (2) that the sons of Lahnu did not 
contest Sikhnu's claim to F'aturi's estate. 
As regards (1) it is: clear that ‘Sikhnu 
never asserted that he wastheonly collater- 
al of Faturi. On the other hand, a pedi- 
gree-table was given in the mutation pro- 
ceedings in which Lahnu's .descendants 
were shown to have taken their share in 
village Amb. As regards (2) Lahnu’'s sons 


undoubtedly omitted 40 claim a.share in . 


Faturi's estate, but it is not known why 


they. did so.,As against that omission ` 


thereis the fact that Sikbnu gifted that 


estate toa son of Lahnu.' Thus there can | 


be no manner of doubt that the lower 
Appellate Court proceededon wron gassump- 
tions. On the other hand, it must.-have 
taken into consideration infavour of the 


. plaintiffs, Sikhnu's statement that Ghasita, 


Rattu and Budhu were brothers. 

As it cannot be said what weight the 
lower Appellate Court would have attached 
to the rest of the evidence if it had 
avoided these - erroneous assumptions, I 
accept the appeal, set aside the order of the 
lower Appellate Court and remand the case 
to it for re-decision in the light of the 
observations made above. Costs to abide 
the event. 
. f | Appeal accepted, 

R. L. i . Case remanded. 


—— 


‘CALCUTTA HIGH COURT. 
APPEAL Paom ORIGINAL Civiu No. 129 
RET OF 1126, 
January 31, 1927 : zt 
Present:—Sir George Olaus Rankin, Kr., 
Chief Justice, and Justice Sir Charu 
à Ohunder Ghose, Kr. . > 
"SARAT CHANDRA KHANC--APPELLANT 
versus : 
UPENDRA NATH BOSH—Responpent. 
. Caleuita High Court Original Side Rules, Chap. 


ox XVI, s 


ar 


: e 

236 ? 

87— Original Side Appeal—-Limitation— 

Exclusion of time. for obtaining €opy— Calculation of 

timé— Pr 'inciples— Limitation Act (IX of 1908), 

' 8. 12. 

i The proper way for ascertaining whether. the 
appellant is in time isto look first at the date on 
which he applied fora copy. The time requisite for 
obtaining the copy begins to run in his favour 
from that date. But if he could and should 
have a^plied.to have the order drawn up before.any 
such. application was in fact made whether by him- 
self ‘or any other party or, if ‘unnecessary delay, wus 


occasioned by his conduct at any. of the other points ; 


at which time was within his control, he can get nó 
. credit for the time wasted. [p. 236, col, 2.] 

An’ order was pronounced on the Original Side of 
the Caleutta High Court on the 25th of June, 1926. 
The appellant applied for a‘ copy on the 39th of 
June. He applied-for the order to be drawn upon the 
lóth of July. He took from 12th to 16th of August to 
approve the order. The vacation commenced on the 
27th August and the appeal was filed on-the th of 
November, the, opening day : 

1 Held, that the appeal was not ‘barred. [p. 237, col. 


Appeal against the order of Mr. Justice O. 
O, Ghose?in Suit No. 692 of 1920, dated the 
25th June, 1926. 
Mr. S. C. Bose, for the Appellant, 
^ Mr. B. K. Ghosh for the Respondent. 
JUDGMENT. E 
Rankin, C. J.—The first question is 
whether this appeal was brought out of 
time, The order appealed from was pro- 


nounced on the 25th June, 1926, and the 


‘Memorandum of appeal was filed on the 
6th November, 1926, the. last day of the Jong 
vacation. 

The law. gives. to an appellant twenty 
days excluding the time requisite for obtain- 
ing a copy of the order dppealed from. 

Gases which. show how this rule is to 
be. applied to the Rules and practice of this 
Gourt,on the Original Side are Nibaran 
Chandra Dutt v. Martin & Co. (1), Pramatha 

. Nath Roy v. Lee (2), Gobind Lal Dutt v. 


Official Assignee of Calcutta (3), Kamruddin ` 


. Hyder-y. M..N. Mitter (4). 

These decisions show (i) that a* copy of 
the order must be applied for within twenty 
days of its being pronounced and (i) that 
it will be of no avail to apply for such 
copy unless within the twenty days a re- 


(1) 58 Ind. Cas. 408; 32 Q. L. J. 127. 
(2) 52 Ind. Cas. £82; 23 0. W. N. 558 on appeal f8 
Inti. Cas. 900; 49 O. 099; 31 M. L. T. 193: A.I. R. 


165; 97,0. W..N. 156; 2L A. : 
d D L. W. 56; (1023) M. W. N. 526; 49 I. A. 307 


C, i Ind. Cas. 563; 29 O. W. N. 163; A.I. R. 1925 
N^ É Ind. Cas. 277; 52 0. 342; A.L R. 1925 Cal. 
185, 
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quisition to draw up the order has been 
given either by the appellant. or by some 
other party to the cause. 

Even if these conditions are complied 
with the time to be excludéd will not 
necessarily be the whole of the time which 
im fact elapsed beiween the date of the 
application fora copy and the date on 
which the copy was furnished. Under the 
Original Side Ruler, there are.certain points 
at which the time to be. occupied “by the 
process of obtaining : a copy of the order is 
in the control of the appellant to seme 
extent. (aj The draft of the order has 
to be, approved or amended. (b) The 
fees ‘for the. copy of the order have to be 
paid in stemops. (c) The order when 
ready has tobe taken up. Any failure.in 
reasonable diligence which produces unne- 
cessary delay at one or more of these stages 
will disentitle an appellant to claim the 
whole of the time actually ‘occupied i in ob- 
taining the copy of the order. The time 
unn ecessarily occupiediis1 nottime' 'requisite" 


‘within the meaning of.s; 12 of the Limita- 


tion Act, 1908. E 

There i is, however another matter -ag to 
which. time is within the control of theag- 
pellant. 'This appears by r. 27 of Ch. XVI 
which gives to any party & right to epply 
to haye the order drawn up.if the party in 
whog3 favour it was made, does not do 80 
within four days. 

-The present case requires us to consider 
this. . Application for a copy was made on 
the. 29th June, but a requisition to draw up 
the order was not given, till 15th July, 
Meanwhile, of course, ‘the. application fora 
copy was entirely ineffective. e 

In my opinion the decisions show that 
the proper way fór ascertaining whether ` 
the appellant-is in time is to look first at 
ihe date on which he applied for a copy. 
By that date so many days out of the 
twenty given to him by Art. 15! of Sch, 
I of the Limitation Act had been exhaust d 
and he had so many left. The time requisite 
for obtaining the copy begirs to run in his 
favour from that date. But if he could and 
should have applied to have the order 
drawn up before any such application was 
in fact made whether by himself or any 
other party or,. if unnecessary delay was. 
occasioned by his conduct at any of the 
other poin{s at which time was within his 
eontrol, be can get no credit for the time 
wasted. Such time as well as thetime 
elapsing between the obtaining of the copy 
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aiid the filing of the memorandum of appeal Holders of permanent leases are -non-oceupancy 


Mic E ; : tenants. Even if they ‘are treated as thekadars they 
must be debited against the balance re-, onld Still be non-oceupancy tenants. [p. 233, col. 2.] 


maining to his credit out of the twenty: ‘Ths words ‘transferable’ and ‘transfer’ in s. 20 of 
days at the time when he applied for the the Agra Tenancy Act refer to transfers inter vivos 
copy of the order, ‘and not to bequests and'so feras this section is con- 


: i zi ahaa waa mada gh cerned there is no prohibition against a bequest of 
Now,the order in this case was. made on tenaucy rights. Buts. 22 of the Agra Tenancy Act 


25th June and the appellant applied for & overrides the personal law of the tenant and confinés `” 


copy on 29th June, so he had sixteen (if the orderof succession to that laid down by it, and 
not Seventeen) dars left to him out of the consequently a tenancy, if it has not been transferred 
“biven ty days allowed. He might and should ied laid down by s. £0 (2) cannot be bequeathed. 
KAN mr : j i g x ` 
‘have applied for.the order to be rp "P ^ Second appeal from à decree of the Sub- 
by (say) Ist July. Ha wasted fourteen days “ordinate Judge, Jaunpur, dated the 15th 
before doing so on 15th July. He took from of September, 1424. 
Tth to 16th Augast to approve the order Mr, Haribans Sahai, for the AD ag 
but that périod indluded'a week-erd: I see Mr. N. P. Asthana, for the Respondents 
nothing else against him, though there was , QUSE ME QUE i DM E 
'8omie delay: between 3rd September when : d UDGMENT.—This is a defendants’ 
hé paid the feéS dnd 14th September when appeal arising out of a suit for declaration of 
' He‘ got the: Gopy. Bài ia any case if we : title and joint possession, fhe properties 
go back & fortnight from 3rd September ‘have been given — different .nomenclatures, * 
‘that oily fakes us to 20th August. As: I, however, „adopt thosə given in tbe lower 
45 that “date the appellant had sixteen Appél.ate Courts judgment. The plaintifis’ 
days still to run out of the twenty allowed case was thatJaipal, the comon antestor, was 
to him, Hé-was not therefore out of time joint with his four sons and grandsons and 
“When on -27th Augüst the long vacation while the family was joint, properties in lists 
‘Gomméiiced. and as the memorandüm. was A,B,O,D and E were acquired under perma- 
: filed by the opening day in November nent leases and were jointfamily properties 
` pe is mot barked by the Statute, — and that later on property in list F was ac- 
‘Ta these’ circumstances, an order may quired out ofthe joint family funde, though’ 
"be made approving of the index as set forth in the name of Deo Narain defendant, The 
in para, 6 of tle petition. and giving plaintiffs allege that "Jaipal.died in 1892, 
fourtéér: ‘days from to-day as time in which while still joint, and they have, therefore, an 
to file thé paper-book, , . . . interest in all the properties in suit. 
| Oosts of this application to be respondent's . Deo Narain Singh and. others contested 
-costs in the appeal, » the claim on the ground that Jaipal sepa- 
The judgment, if any, to be included rated from his sons before 1916, that pro- 
in. thé-páper-bock. perties in lists A, B, O and D. wêre the ex- 
Ghose, J.—1 sgree. . 'elusive properties of Jaipal, and that under 
oe Order accordingly. a Willdated the 10th of February, 1915, he 
. gave properties in lista A, B, O and D to 
‘the defendants who have acquired exclu- 
sive title thereto. It was further pleaded 
that properties. in list E were not covered 
. - , by the.leases but were subsequently ac- 
ALLAHABAD HIGH COURT. quired ‘by the defendants under another 
Soonp Ort APPBaL No. 1472 or 1924. lease of 1919, and that properties in both | 
"May 27,01997. i the lists E and F were the self-acquired 
Present:—Mr. Justice Bulaiman. properties ofthe defendants. With regard 
‘DEO NARAIN SINGH AND ormERS— to the: Will, the plaintiffs.replied thatall the 
DEFENDANTS—AÀ PPRLLANTS properties were non-2¢capancy tenancies 





D 


io versus : s .and were not transferable and the Will was 
JAGAT NARAIN SINGH AND orümgs— invalid. ° Loy MES 
. PualNTIFFS— RESPONDENTS. > The lower Appellate Court has found dis- 


Agra Tenancy Act (II of 1901), ss. 20, 22—Bequest  tinctly that the properties acquired under 
of permanent lease, vali lity of— Transférable and , the permanent leases in the time of Jaipal 
‘transfer’ whether include bequest—Succession, to . were not his separate: properties but w 
tenancy —Statutory provisions, whether can be modifigd s; a e aaa ti h ] ere 
by Will -Permanent lessee, whether non-occupancy JO 1amby' properties, yi as bhus held 

` genant, < that all the mambers of Jaipal's family had 


aig l 
` `" an interest in the properties acquired under 
- ‘the permanent leases. ‘The lower Appellate 


~ fendants. 


' when-the family was joint. 


` Narain wasacosharer. ,, 


‘os us 


Courthas also found that Jaipal had ac- 


‘tually separatéd from his sons in 1915,-that. 


ig. some time befor& the execution of the 


Will of 1916. He has also found that’ the 


Will was genuine and was executell out of 
free will and without: any undue influence. 


' “The learned Judge, however, has held that 


dhe plots being non-occupancy tenancies 
Jaipal had no transferable interest in them 
and that his: Will is, therefore, invalid. - As 
regards properties in list E he has re- 


‘marked that they are covered by the lease 
‘and are not the self-acquisitions of the de- 
As regards the-properties in list . 


F he has found that they are the self-ac- 
quisitions of defendant No. 1. ' 
Oneof thelearned Vakils forthe'appellants 


:*, examined the record and certified that “ the 
'. plots detailed in list E were not acquired 
` prior to 1919.” 


On this certificate being 
"brought to the notice of Mr. Asthana he has 


‘pointed out that-some of the plots in list E, - 
- which constitute its first group were re- 


corded against the names of Deo Narain in 
the khewat of 1319 F and that even though 


. they do not appear to have been acquired 


under the permanent leases they were ac- 


` quired at a time when the family was joint. 


The certificate was, therefore, misleading to 


| this extent.: As regards the remaining plots 
' of list E, namely, the last six plots mention- 
- ed there and measuring 5:57 acres Mr. As- 
` thana is not if a position.to say that the 
' certificate is in any way wrong. I must, , 
' therefere, 


accept that there is no evi- 
dence on the record ‘that these last men- 
tioned six -plots were acquired at a time 
Asa matter of 
fact these are included in the subsequent 
lease of 1919 in favour of the contesting de- 
feridants. The plaintiffs’ claim with regard 
to these six plots must, therefore, fail. 

As to properties in lists A, B, Ó and D, 
the position is clear. These were joint fa- 
mily properties up to the year 1915 when a 
disruption tock place although there was no 
division by metes dud bounds. In'the eye 
ofthe law Jaipal and his four sons became 
co-sharers of 1/5th share each in all these 
‘properties.. There is, therefore, fo doubt that 


if Jaipal made a gift of his ]/5th share in all” 
. these properties in favourof Deo Narain the 


‘gift would have’ been valid because - Deo 


“Phe learned Vakil for thé appellants has 


^ first argued that the law governing the Will 


> a E E * en ^ " " x f 
^: *DEO NARAIN SINGH V, JAGAT NARAIN SINGH. 
“should be taken to be the Rent: Act of 1881. 


Iam, unable to acceptthis contention. The 
question whether the Will was valid or in- 
valid must beanswered on the provisions of 
the Agra Tenancy Act of 1901, which was 
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in force at the time when the Willwas made. . 


Holders of permanent leases must be class- 
ed as non-occupaney tenants. Even if 
‘they were treated as thekadars they would 
still be non-ozcupancy tenants. There is no 
express provision in the lease which autho- 
rises a transfer, The rights of the lessees, 
therefore, were not transferable unless the 
transfer was in compliance with the provi- 
sions of s. 20 of the Agra Tenancy Act. 


the word ‘‘transferable” in.s. 20 only 
means tranferable inter vivos and that, there- 
fore, thereis no prohibition as regards a Will 
which is not a transfer inter vivos. That 


The first point urged before mə is. that 


section mentions the words “not transfer-. 


able" and “voluntary transfer." . The 
word “ transfer " implies that the interest of 
the tenant is being assigned to another. In 
its ordinary meaning it applies to transfer 
inter vivos. A bequest, strictly speaking, is 
nota transfer at all. 'lhelegatee is a suc- 
Gassor but not a transferee. Iam, therefore, 


-of opinion that the words ‘“' transferable®’ 
and “ transfer’ in the section refer to trans- . 


fers inter vivos and not to bequests. It 
follows, therefore, that so far as this section 
is concerned there is no express prohibition 


. against a bequest. ; 
Section 22, however deals with succession .: 


to a tenancy when a tenantdies. It provides 


that when he dies his interest in the hold- . 


ing shalldevolve in the way prescribed. Sec- 
tion 22, therefore, overrides the personal law 
of thé tenant and confines the orderof suc- 
cession to that laid down by it. It was 


clearly intended that no devolution other , 


than that mentioned would come into effect. 
In my opinion this section excludes succes- 
sion as & legatee. The learned Counsel for 
the parties have not been able to cite any 
case deciding one way or the other whether 
the interest in a tenancy can be bequeath- 
ed. .I am nevertheless of opinion that all 


. other forms of succession have been totally 


abolished and the personal law or common 
law abrogated. In my judgment a tenancy if 
it has not been transferred in the way ‘laid 


“down by s. 2U (2) cannot be bequeathed. 


No other point has been pressed before . 


me. I would, therefore, allow the appeal in 
art and modifying the decree ofthe Court 
below dismiss the plaintifis'suit as regards 


E 
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the last six plots measuring 5'87 acresin . 
the fifth- list called L appended to the ' 


plaint which has been designated as list E. 
by the lower Appellate Court. "The decree 


dismissing the claim as regirds list F will, | 


of course, stand. Ths cross objections are 


accordingly dismissed. The parties are to" 


receive and pay costs in proportion to their. 
success and failure throughout. | 
A. N. A. Appeal allowed in pa't; ^: 
: Cross-ubjections dismissed. , 


‘of their niece, 


JUBGMENT, - 
Viscount Haidane.—The appellants 
are- two of the- plaintifis in an action in 


‘the Supreme Courtof the Straits Settle- 


ments (Singapore Settlement) which they 
brought against the respondents. The 
first Tespondent was sued as administra- 
trix of the appeéllants' nephew, Hadji 
Muhammad Said, deceased and the second 
respondent was sued asthe administrator 
Htendir Binte Laplamni, 
deceased. The claim was to set aside an 


' assignment, dated 19th September, 1221. 


PRIVY COUNCIL.. 
APPEAL FxOM THE SuPa4EwE-COURT OF: < 
ies STRAITS SETTLEMENTS. | ; 
x March 29, 1927. . . 
: Present : — Viscount Haldane, Lord Philli- 
UU < more aud Lord Darling. . 
~- DAING SOHARAH BINTE DAING- 
-TADALEH AND ANOTHER—PLAINTIEES — 
| APPELUANIS:. ` ; . 
versus - : 


. CHABAK BINTE LASALIHO AND ANOTZE& 


- —tDEFENDANIS—RESPONDENTS. - 
„Undue  influence—Gift to person standing -in 
relationship of authority or influence—Burdem of 
proof of absence, of undue inftuence—EQquitable relief, 


i 


- ‘nature of—Contract AcL(IX 0f-1872), s. 16: . 


An agent in management of properties of a 
Muhammadan lady is bound,before taking anything.in ` 
the nature of a gift from her to make it clear that she . 
knew exactly what she was doing and acted of her . 


-towa free will. |p. 241, col. 1.] e 


Ths relief given by a Court of Equity is a second- 


' ary consequence of the principle tliat a person, stand- 


ing ina eelationship in which authority or influence 
may be suppoged to exist, cannot hold a mere gift . 
without making it clear that the intention to make it 
was not the result of his influence, The relationship. 


: itself does not necessarily preclude the making of the 
. gift, but the burden lies on the donee toshow that 


there was no such 


, influence as to the source of the 
gift. [ibid.] j 


- " Buthe can discharge the burden incumbent on him | 


, duty is less definite. 


by showing that the redationship notwithstanding, : 
the donor knew completely what he was doing, and: 
acted of his own completely free wil. With certain 
‘kinds .of fiduciary relations, such as that of a solicitor 
taking a gift from his client this is obviously much 
more difficult to establish than in others where the: 
Qourts of Equity have, there- 
fore, exercised a certain freedom in their decisions 
as to where and how the principle must be applied, . 
[p. 241, cols, 1 & 2.] b a 4 

Messrs, H. B. Vaisey ard H. C. Bischoff, : 
for the Appellants, -`` 

Messrs. W, Greene and Ceci: 


W. Turner, : 
for the Respondents, i 


under which the appellants and a deceas- 
-ed sister, who: was originally to be their 


| co-plaintiff, had assignelto Hadji Muham- 


mad Said and EHtendir- Binte Laplamni 


all their interest’ in- lease hold property 
.belonging to, them at Singapore, and for 


an account of all moneys received by Hadji 
Muhammad Said since the 30th December. 
1919, the date on which he had been appoint- 
ed as the plaintiffs’ attorney in regard 
to the lease-hold property in dispute, 


‘The only question in this appeal is whe- 


ther in the circumstances, and having 


' regard to the alleged fiduciary position of 
-the attorney, the assignment was binding 


on the plaintiffs. Tte first respondent as 
admiinistratrix of Hadji did not dispute 
her liability to account for the rents re- 
ceived by him down to-the date of the 
assignment. f é 

‘The action was tried before the Chief 
Justice of the Straits Settlements, Sir 
Walter Shaw, in March, 1925. He de 
cided that there was'no undueeinfluence 
and dismissed: the claim. The Court of 
Appeal in June; 1925, affirmed the dis- 
missal. . . - . : 

It is important to see what the claim: 
was as originally launched. "The plaintifis 
were old ladies over 70. They lived 
mainly in Borneo and were alleged to have 


. been acquainted neither with English nor 


with Malay. The assignment -was drawn 
up in English. The statement of claims 
charges ‘a fraudulent misrepresentation 
made by Hadji that the assignment was 
merely adocument enabling him to take 
over the administration of the property 
after thé deaths of the’ pleiütiffs There 
was expressed .in the document, as con- 
sideration for the grant init, a covenant 
to maintain the plaintiffs for the rest of 


- their respective lives. . The allegation in, 


the statement of claim- was that this econ- 


. Sideration was à mere: pretence to -which 


2-15 


^. how or by whom 
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effect was never given. The defence denied 
the. alleged fraudulent. misrepresentation 


and the unreality of the consideration ex- 
‘pressed. A à 


The trial J udge held that there was 


no proof of fraud. .The case before him ' 


had algo been put on the ground of undue 


influence and he dismissed it-in so far 


as concerned this ground also. The Court 
of Appeal agreed. The jadgment in the first 
Court dogs not go into the circumstances 


' jn detail and it is necessary, in order to 


appreciate their bearing, to re-state them. 
The plaintiffs were three Bugis ladies, 


two of them married and the third a 


widow. Theylived in Borneo, along way 
off, where they had other property, and they 
also. owned the property .in question in 
Singapore. This was looked after for them 
by their nephew, Hadji Muhammad, who 
lived in Singapore, aud who used to 


:, collect the rents and was allowed, tem- 


porarily at least, to keep them in his own 
"hands. In 1919 the ladies had given Hadji 
Muhammad a power-of-attorney to "adjust 
all affairs respecting our hoüses and pro- 
perty. <." and to receive payments and 
give receipts. In 1921 the ladies “who 
were Muhammadans and, as already stat- 


M ed, of advanced ages, decided. to . make 


the pilgrimage to Mecca. They landed 


- in Singapore en route, and tcok the op- 


portunity ofarranging their affairs. They 
appéar to have ‘consulted a Mr. Bazely; 
a Solicitor ofthe firm of Allen and Gled- 
hill at Singapore. He and his assistant, 
Mr. James, gave evidence very fairly. 
They prepáred the deed and Wills to be 
presently referred to, and acted for all 
parties, but there is nothing to show 
they came to be em- 
ployed or who paid their costs. In 
1919 they appear to have acted for the 
ladies in recoveringfrom a previous agent 
Hadji Samsudan, the title deeds ‘of. the 
property.. That agent appears to have 


` been indebted tothe ladies in a large sum 


for arrears of rent, and this had to be 
deducted from the value of ao interest 
"which he had in the ‘property. Hadji 
Muhammad appears to have been appointed 


. in his place, and Allen and Qlethill were 


jin communication with him. 


^. "Mr. Bazeley, their partner, prepared the 
;. assignment of the 19th September, 1.21, 


and also Wills for the two: appellants and 
the husband of.one of them. Under the 


. Wills of the ladies Hadji Muhammad and: 
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hissister, Etendir, were to take the pro- 
perty. The Wills: were executed on the 
26th Saptember but the assignment was 
executed seven days previously, on the 
19th. ; ` 

Mr. Bazeley and Mr. James stated that 
they could not recall precisely what hap- 
péned, but they had no doubt that they 
explained to the ladies the character of 
the assignment. In the books[of the firm 
there is an entry showing thatthey attend- 
ed'on the 21st September at the house of 
Hadji Muhammad, where the Wills of 
these two ladies were translated to them 


-and executed. Mr. Bazeley was not versed 


in the Malay language, but Mr. James 
was. There is no evidence of any entry 
in the books about the execution of the 


‘assignment on the 19th. The appellant, 


Daing Tadaleh, asserted thatshe did not 

iknow Malay, but that;Hadji Muhammad 

‘explained to her that under the documents 

which she signed the property would be ` 
distributed after the deaths of the three 

sisters. She says that she did not know 

what the nature of her Will wes. Her 

husband, Abdul Siraj, also gave evidence, 

He said that Hadji Muhammad told them 

that the: document was a Will. He is 
a. Bugis and gays that he does not know 

Malay. wis 


It was on. the footing of the alleged 
misrepresentation by Hadji Muhammad 
that the assignment was only a Will, that 
this action was launched. The Courts 


.below have found concurrently that there 


was no, such misrepresentation: | The 
Chief Justice, in deciding this case at . the ' 
trial, said. " 
“I do not accept the evidenee of the first 
plaintif and her husband taken out of 
Oouri de bene esse as to the alleged fraud . 
perpetrated by -Hadji Muhammad on the 
execution. They are very old and infirm 
people, and their memories are, obviously, 
defective as to what.took place, and they 
are probably confusing the execution of 
the assignment with the execution of the 
Wills of the three plaintiffs, “which the 
defendants’ evidence satisfies me tock place 
not onthe date when the assignment was 


executed, but on another day about the 


same time. I was satisfied that both the 
husbands of the first two plaintiffs under- 
stood Malay—one of them even signed in, . 
Malay characters and that the alleged mis- 
interpretation of the Solicitcr’s description 


. not’ the result of his influence. 
tionship itself does not necessarily pre- 
but the. 
‘burden lies on the donee to show that 
there was no such influence as to the 
. source of the gift. 
,ed.to enumerate exhaustively the: 
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‘of the effect of the document could not have 
"been successfully carried out." É 


The Court of Appeal: concurred in this 
finding, and it has: not been challenged 


.in the argument in the present appeal. 


The fact that the case was put af the trial 
on this footing has a material bearing on 


(the form of the evidence given. It accounts 
.to a considerable extent for the deficiency 


in the sort of evidence which would natural- 
ly have been: tendered for the defendants 
had the case presented been. one simply of 


.the burden on an assignee who stands in 
„a fiduciary position of giving full details 


of the circumstances under which the 
assignment to him was made. It- was 
a case of, this second kind that was the 
only one opened. in: that appeal. It was, 
in their Lordships' opinion, open to the 
appellants to make it, although it had not 
been distinctly stated in that form in the 
statement of claim. But the appellants 


‘have to bear the responsibility of not. hav- 


ing brought forward in the Courts below 
evidence, for instance, as to the position 
of. the Solicitors, which ought to have been 


before thé, Judicial Committee when such 


a case -was made. Hadji Muhammad was 
the agent’ of the ladies inthe management 


of the property, and he was bound, before” 


taking anything in the. nature. of à gift 
from them to make it clear that they knew 
exactly what they were doing and acted 
of their own free will. The relief given 
by a Court of Equity is a secondary con- 


" sequence of the principle that a person 


standing in a relationship in which authori. 
ty or influence may be supposed to exist, 
cannot fold a mere gift without making 
it clear that the intention to make it was 
The rela- 


clude the making of the gift, 


he Courts have refus- 
cases 
in which the presumption of undue in- 
fluence will -prima facie be made. Réli- 
gious influence -is included, and so are 


“many other classes of influence in which.. 
the donee may from his position be pre-. 


sumed to be likely to have exercised special 
influence over the mind of the. donor. 
But he can discharge the burden incum- 
bent on him by.showing that, the rêla- 
tionship notwithstanding, the donor knew 


. and 


the gift for about three years. 


to set it ‘aside. " 
parties, the desire, naturally to be inferred | 
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completely what he was doing and acted - 
of' his. own completely free Will. With 


certain kinds of fiduciary relations, such 
‘as that ofa Solicitor. taking a gift from 


his client, this is, Obviously, much more 
difficult : to establish than in others where 
the düty is.less definite. Courts of Equity | 
have, therefore, exercised a certain freedom 
in their: decisions as to where and how 
the principle must be.applied. This appears 
to their Lordships to be the outcome of 
numerous authorities which they.have ex- 
amined, < ; 


“With ikes gaen ih their Lord- 
ships turn to the character of the assign- 


.ment itself of the 19th ‘September, 1921. 
After. reciting the title to the property in 


qu4stion of the three ladies, it -states that 
they are desirous of assigning it to Hadji 
Muhammad and Etendir, and that the pre- 
mises to be assigned. are of the value of 
$90,000. It assigns, in consideration of. 
natural love and affection for their relatives, 


"and ofthe latter having maintained them 


for some time past, and oftheir agreeing 
to maintain them for the furture during 
their respectivé lives, the premises, as to 
two-undivided-thirds for Hadji Muhammad 
as to one-third for ' Etendir, 
absolutely. There follows a covenant 
for the maintenance, in the future in the 


game way asin the past, of the assignors 
.by the assignees. 


‘This assignment was 
in English, and, as already stated, the. 
solicitors, although.'they cannot recall the 
circumstances, are certain that it was trans- 
lated to the  assignofs, 

No proceedings were taken to question 
Under the 
circumstances, and having regard tò the 
fact that the aetion, when launched, was 
launched on a basis that has been dis- 
proved, their Lordships think. that the. 
Courts below were justified in refusing 
The relationship of the 


of the ladies to make a disposition of their 
affairs before going away on along jour- 


.ney to Mecca, and the opportunity. afforded. 


by the flying visit to Singapore, where 


.the property was but where they were not 


resident, all render it-probable that the 
transaction bad been ‘considered and re- 
presented the deliberately epnceived' inten 
tion of the assignors. 

Their Lerdshipa will hombly advise His 


4 


+ 
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Majesty that this appeal should. be dis- 


'- missed with costs. 


A. N. A. Appeal dismissed. 
Solicitors for the Appellants t—Messrs. 
;Speechley Mumford & Craig. 
Solicitors for the Respondents :—Messrs. 
E, F. Turner & Sons. . 


— — 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
Seconp Civit APPEAL No. 405-B or 1925.. 
) April 12, 1977. 
Prevent:—-Mr. Macnair, A. J. C: 
RAMCHANDRA—P anti FF—APPELLANT 


D 


versus * 
RUPCHAND AND ornEsg—DsFENDANTi—. 
RESPONDENTS. ` 


Berar Land Revenue Code, 1896, Chap. XVIII, ss. 205, 
209 (2), 210—Pre-emption in Berar—Allahabad High 
Court rulings, how far applisable—Code, whether ex- 
haustive--Vendee becoming co-sharer before date of. 
suit—-Right of pre-emption, whether lost. 

A co-oceupant in Berar has a subsisting right of 
pre-emption even if the stranger purchaser becomes 
before the date ofthe suit, a purehassr of a share 
in the property sought to be pre-empted. [p. 243, col. 


Seri Mal v. Hukam Singh (2), Bhagwan Das v. 
Mohan Lal (3), distinguished. ` 


The decisions of the Allahabad: High Court on 


-- pre-emption have little bearing on the interpretation 
"of the provisions of the Berar Land Revenue Code 


relatingto pre-emption. [p. 242, col. 2. 

: The Berar Land Revenue Code should be treated as 
exhaustive on the matters in respect of which it 
declares the law. (p. 213, col. 1.] - 


Appeal against a decree of the First 
Additional District Judge, Akola, dated the 
bth October, 1929., ' 

Messrs. Atmaram Bhagwant and S. A, 
Ghadgay, forthe Appellant. 

Mr. M. B. Niyogi, for the Respondents 

JUDGMENT.—The plaintiff, Ram- 
chandra, brought a suit for pre-emption with 
regard to one acreoutof Survey No 1,10 pot 
hissa 1 of Mouza Chaware. Daulat, Defendent 
No. 3, had sold this 1 acreto the other de- 
fendants. The suit was brought under the 
provisions of s. 211 of the Berar Land Re- 
venue Code; 1896. * 

Three defences were put forward. The 
first was that plaintiff had been offered the 
field and he declined to buy. The next 
refers to the market price. The third was 
that the defendants had become co occupants 
before the suit was filed. There arefindings 
of fect in fay our of the plaintiff with!regard 
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to first two defences, and these findings 
were notattacked before me. 

The facts found with regard to the third 
defence are as follows :—A decree was ob- 
tained against Musammat Bani, the widow of 
Balkishen a co-sharerin field No. 10 pot 
hissa 1. On this decree the share could have 
been validly attached and sold, but before 
execution, Musammat Bani re-married and 
lost her rights in this share. In the execu- 
tion proceedings, Musammat Bani was im- 
pleaded as legal representative. The share 
was sold and was purchased by the defend- 
ants. 

At the date of the suit then the defend- 
ants had atitle to a share in the field, but 
this title was open to attack by the legal 
representatives of Balkishen. 

The first Court held that the -defeadants 
could not be considered as co-sharers on the 
date when the suit was filed. The lower 
Appellate Court held that the plaintiff had 
ro right to impeach the auction-sale or to 
question the title of the auction-purchasers, 
and for this reason the defendants must be 
considered to have enjoyed the auctioned 
share ag co-occupants of the property when 
the present suit was filed. 

The lower Appellate Court held that the 
plaintiff had to prove that a right of pre- 


.emption exists hot only at the date of the 


sale but also at the time when the pre- 
emptivé suit was filed. As the defendants 
were co occupants, at the latter date, 
the suit was dismissed. The plaintiff 
appeals, 


On ground 5, itis urged that the plaint- | 


if'ssuitis based on the specific provisions 
contained in Ch. XVIII of the Berar Land 
Revenue Code and that according fo these 
provisions, the plaintiff still, retains his 
right of pre-emption even if the defendants 
become co-oceupants before he files the 
suit. 

I consider that the appellant’s Pleader is 
correct in saying that the decisions of the 
Allahabad High Court have little bearing 
on the interpretation® of the provisions of 
the Berar Land Revenue Code. The Allaha- 
bad High Court was really concerned to dis- 
cover what the custom regarding pre- 
emption was. 
ul. are of a village will seldom be exhaustive 
or provide for exceptional cases. The learn 
ed Judges of the Allahabad High Court 
were Clearly at liberty te come to the con- 
clysion that it would not in reality be in 
accordance with this custom to allowa co- 
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The provisions in the wajib-. 
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sharer to obtain a decree for pre-emption, 
unless at the date of the decree he was still 
a co sharer and the original vendors were 
still.strangers:a3 I shall point out the 
conclusion to which they did come is not 80 
general as this. AEN : 
"1 understand that Drake-Brockman, J. O. 
.took the view I have taken in Raijai v. 
Trbhan (1) On page 140* he states 
that the principle on which certain Allah- 
abad decisions proceed is applicable: to 
cases under the -Berar Code.. But he 
concedes’ the correctness of-Mr. Stanyon’s 
proposition that the Code should be.treat- 
ed as exhaustive on the matters in respect 
of which it deelares the law. 
, Now,acarefulconsideratio nofthe Allahabad 
rulings shows that they do not really support 
the view taken by the first Appellate. Court. 
In Seri Mal v. Hukam., Singh (2), the head- 
noteis as follows:—"In cases Of pre-emption 
based upon a wajib-ul-arz the right-of pre- 
‘emption does not survive, if the land, which 
- is subject to pre-emption, having been sold 
. toa stranger, is subsequently resold by 
‘the stranger vendee before suit to a co-sharer 
having equal rights with those seeking pre- 
< emption." The ratio decidendi appears 
clear. One co-sharer files a guit for pre- 
‘emption and another instead of filing.a suit 
takes a sale-deed from the vendee. For 
practical purposes the right of pre-emption 
has been exercised. ln this connection 
s. 209 (2) of the Berar Land Revenue 
Code may be noted. Where two or more co- 
occupants are equally entitled to the right, 
‘the matter musb bə determined by lot. 
When thers is no better method of deter- 
mining which of two persons shall pre-einpt 
a plot, iff seems proper that when one of these 


persons has been able to exercise his right. 


without recourse toa suit, the other should 
not be allowed to sue. . 

. Similarly in Bhagwan Das v. Mohan Lal, 
(3) the decision is that a purchaser originally 


a stranger, who, by. a separate transaction ` 


becomes a co-Sharer, gannot be ousted "by 
any ‘co-sharer ‘not having superior pre- 
emptive rights to himself.” . PT 

Now inthe present suit, it is admitted 
that the plaintiff, a brother of the vendor- 
defendant, had under s. 203 of the Berar 
Land Revenue Code a prior right to -pre- 


(0 3 Ind.-Cas. 923; 5 N. L. R. 130. 
9) 20 A. 100; A, W. N. (1891) 208; 


24. 
(3) 25 A, 421; A. W:N. (1903) 89: ^— .- e 
oko N: L. RABU 


Ind. Dec. (Nn. 8.) 
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empt. :It is thus’ clear that the rati? 
decidendi of the cases I. have cited does no“ 
apply to the ease I am considering. 

The provisions of the Agra Pre-empticn 
Act of 1922 appear to have been founded on 


"the rulings ofthe Allahabad High Oourt. 
. Section 19 of the Act states: 


| “No: desree 
for pre-emption ‘shall be passed in favour 
of any person unless he.has a subsisting 
right-of pre-emption at thé time of the 
decree" and 8. 20 is as follows: "No 
suit for pre-emption shall lie where the-pur- 
chaser ' hag, prior to the institution of such . 
suit, transferred the property in dispute to 
a’ person, having a right of pre-3mption, 
equal or superior to that of the plaintiff, or 
has acquired an indefeasible interest in the 
mahal which, if existing at the date of the 
sale‘of foreclosure, would have barred the 


' guit." “This clearly indicates that a plaintiff 


is considered to have a subsisting right of 
pre-emption even ifthe stranger purchaser 
has become a co-sharer: otherwise s. 20 
would have been unnecessary. ` 

I proceed toconsiderto what extent the 
Berar Land? Revenue Code has declared 
the law which is to be applied to the present 


.case. Under és. 205 and ‘210 the plaint- 


iff obtained a right of pre-emption when 
his brother sold one acre to the other de- 
fendants who were not already co-occupants 
in the Survey Number. The Code might: 
have stated that thia right of pre-emption 
would cease if the vendees subsequently 
became co-occupants in the Survey Number, | 


< but it"does not, although s. -210--contains 


the words "already a co-oceupant". ~ 

_ I ean find: nothing in the Góde which 
indicates. that the plaintiff lost “his right 
when the vendees subsequently. became 
co-occupants. I remark that a provision of 
this nature would renderit easy to’ nullify 


“the provisions of .the Code. 'lhe vendees 


bought oneacre. They might have followe 

this up by buying 1/10th or. 1/i00th of E 
acre at intervals. Whenever asuit for prè- 
emption was fled the defendants could 
plead a subsequent purchase ' before the 


-suit was instituted. When pre-emption 


with regard. to the subsequent purchase 
waa'claimed, the defendants in addition to 
reliance en legal difficulties could plead 
still another purehaee. i ors 

` The Agra Pre-emption Act contains special 
provisions dealing with a subsequent pur- 
chase of. ashace by-the person against whom 
pre-emption is claimed. It is sufficient to 


say that the Berar Land Revenue Code cona 


244. 


tains no provision corresponding ‘to s. 
20 ofthe Agra Pre-emption Act. That Act 
-assumes that but..for these special pro- 
visions a plaintiff would have a subsisting 
right to pre-emption against a vendeé who 
subsequently acquires a share: it avoids the 
-difficulty=:which--I have pointed eut by 
' insisting that the right acquired must be 
indefeasible, that is, I understand, one in 
respect of which a. suit for -pre-emption 
could not be brought. RE 
It is unnecessary for me to decide whether 
the decisión in Bhagwan Das v. Mohdnlal (3) 


.' . would: apply to & suit under the Berar Land 


, Revenue Code. That decision would not 
: help the respondents since at the date of the 
guit the plaintiff had a superior pre-emptive 
right to the defendants. Itis sufficient for 
me to say that in the absence of:any pro- 


. vision inthe Berar Land Revenue Code 


corresponding to s. £0 of the Agra Pie- 
. emptio Act, the plaintiff appears to have a 
right under the provisions of the Code to 


pre-empt the defendants even assuming that | 


: the defendants at the date of the suit are 


co-sharers with indefeasible*inferior pre- 


emptive rights. . x . 
:  [ mention: that s. 211 says that every 
.60 occupant having a right of pre-emption 
may bring a suit. I concede that the right 
of pre emption.must exist when the suit is 
brought, but I find no reason to hold that 
the right of preemption ceased when a 
stranger-vendee, as in this case, became. & 
‘eo-sharer. , . EDD 
The appeal, therefore, succeeds. The -de- 
cree of the lower Appellate Court will beset 
aside and the decree of the first Court will be 
-restored, Costs in all Courts will be borne 
"by the defendant-respondents. 
G. R.,D, Appeal allowed, 
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“ALLAHABAD HIGH COURT. 
ExucvTion First APPELL No. 349 or 1926. 
.May ‘25, 1927. : 
Present:-- Mr. Justice Dalal. 
Lala MANMOHAN DAS AND oTnErs— 
DECKER HÓLDERS—APPELL:NTS | 


' (02.0 versus ` e 
RABBIDUDDIN AND o1HERS— ÜBJECTORS 
: . RESPONDENTE, | | ' 
Limitation Act (IX of 1808), Sch. I, Art, 182— 
Application to substitute heirs ef deceased judgment 
debtor— Steg-i1 -aid of execution— A prlicaticn to Lring 
in comc.crly ef kara, whether savca limitation egainst 
RH i . i Su 


e MANMOHAN DAS 7, RASHIDUDDIN. . 


. The application 
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An application by a decree-holder to bring o% 


` record the heirs ofa judgment-debtor who dies dur", 


ing the continuance of an application for execution 
is astep-in-aid of execution. [p. 214, col. 2.] 

Where a decree-holder applies within time for the 
substitution of such of the heirs of a deceased 


. judgment-debtor as he believes td be in existence, the 


application for cxecution will take effect for the pur- 


‘poses of limitation against allthe leyah, representa- 


tives, [p. 245, col. 1.] . l : 
Ram Anuj Sewak Singh v. Hingu Lal (1) and Shib 


: Dutta Singh v. Karim Bakhsh (2), followed. 


Execution first appeal from a decree of 
the Subordinate Jndge, Allahabad, dated 
the 28th of April, 1926. ; 


Syed Majid Alt, for the Appellants. 

JUDGMENT.—It is to be regretted 
that the respondents are not represented 
here. Syed Majid Ali has argued the appeal 
very thoroughly and put before the Court ' 
all the law on the subject. This was nct 


„done before the Executing Court, aud that 


is why its attention was not drawn io 
facts which would bring the last appli- 
cation for execution cí 17th December, 
1925, within time. The decree was origin, 
ally passed on 13th April, 1920, for 
money. There were two applications for 
execution. one of 20th May, 1921, and the 
other of 18th May, 1:22. The judgment- 
debtor Mohammad Junaid died duringe 
the continuance of the second application, 
and on 6th January, 1923, the deeree- 
holder ‘applied to have the names of 
Mohammad Junaid’s heirs substituted, 
It was not known who the heirs ‘of 


. Mohammad Junaid were, but fortunately . 


for ihe decree-holder one of the admitted 
heirs, Najmul Huda, was desired to be - 
made a party. That application of 6th ` 
January, 1923, wasastep-in-aid of execu- 
ction, because under the Code «of -Civil 
Procedure there is no separate action 


.provided for bringing the heirs of a 


judgment-debtor on the record, but under 
O. XXI, r. 22, the application has to be 


‘one for execution against the legal repre- 


sentatives of a deceased judgment-debtor. 
of 6th January, 1923, 
must, therefore, be taken to be astep-in- 
aid of execution and the present appli- 
cation of 17th December, 1925, having been 
filed within three years of that date was 
within time. The attention of the lower 
Court was drawn coly to the applicaticn ` 
for execution sgainst Sultan Alam of 2rd 
Febiusiy. 1925. Ee was alleged to bé a 
tcn, of Mckarmad dJinaid. This alle- 
gaticn, Lowever, was not conect, ard’ co 
ike applicaticn would not save time, as: 


à 


i 
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Saltin Alam was nota lagi reoreseititivo 
of Mohammal Junaid, Tals 


last application was that of lsth May, 1922, 
that is of a date more than three, years 
prior to the present. applicatión,. In fact, 
however, there is an intermediate appli- 
cation of 6th January, 1923, as described 
above, and ‘that application will save 
limitation. | a EE 

The question then arose whether, if 
limitation, was saved agáinst one of the 
legal ,representatives Mohammad .Ishaq 


(son of Najmul Huda): it would be saved: 


against all “the legal  respresentatives 
who are objectors to the application for 
execution, This point was decided as far 
back as 1881 bya Banch of this Court in 
the case of Ram Anuj Sewak. Singh v. 
Hingu Lal (1) which has been recently 
followed by the Patna High Oourt in Shib 
Dutta Singh v: Karim Bakhsh (2). It was 
decided in these Bench rulings that 
where a decree holder applies within 
time for the substitution of ‘such of the 
heirs of a deceased judgment-debtor as 
he ba3lieves to’ .be in existence, the appli- 
eations for execution will taks effect for 
the ourposes of limitation against all the 
legal representatives. This being the 
case law on tha’ subject, the application 
for execution dated 17th Dacember, 1925, 
was within limitation with respect to all 
the persons against whom execution was 
"Bought. f 
[athe result I set aside the. decree of 
the lower Court and remand the application 
for execution. to it for action according 
to law. * : frs 
This ord^r is passed ex parie under 
O XLI, r. 23, Civil Procedure Code, The 
appellants will receive ex parte dosis here, 
A. N. A. , Case remanded. 
(U 3 A. 517; 2 Ind-Dec: (N. 8) 268, 4 
' . (2) 89 Ind. Oas, 230; 4 Pat. 324; A. I. R. 1925 Pat. 
551; 7 P. L. T. 186. ane l : 


being 
‘granted, the lower Court held that the” 


in E.P. No. 25 ot 1925, 
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“MADRAS HIJA COURT, 
i Laergma; Parast Aesai, No, 37 op 1527, 
vos AND 
‘APPEAL AG INST Ogone No, 338 og 1923, 
February 25, 1927, — 
, Present; —Mr. Justice Wallace and 
. Mr. Justica Jackson. - 
Sri Rija SATRUCHERL SIVASKANDA 
RAJAH BAHADUR GARUC-—PLAINTIFE 
f ^7 eA PPBLLANT 
ay versus : 
- Sri Sri Sri RAMOHANDRA DEO 
MAHARAJULAMA, RAJAH or JEYPORE 
—Dara«pDixT —Rag3PONDSNT. ; 


Civil Procedure Code (Aci V of 1908), se. 21, 87, 150 
—Morigaze-decree ~Jurisdiction taken away between 


‘date of preliminary decree and date of final decree— 


No 'objestión raised for passing final decree—Objec- 
tion: in execution. proseedings—Court which passed 
decree, whether retains right to sell. ` 
. Where batwe2n the date of the preliminary decree 
in a mortgage-suit and the final decree, the local 
arsa in which the mortgaged property lies is taken 
away from the jurisdiction of the Court, the Court 
which-passes the decree has no jurisdiction to sell 
the property which has passed out of its jurisdic- 
tion in execution ‘of the final decree. [p. 216, col. 2.] 
The’ Civil Procedure ‘Code does not authorise the 
idea that a Court which originally passed a decree 
never loses its jurisdiction to execute it. f ibid.] 
When the territorial jurisdiction of the Court which 


.pass2d the decree ‘is taken away between the stage 


of ths decree and execution, it has power to entertain 
an execution application for transmission to the Court. 
having territorial jurisdiction but has no power to sell 


: the property. [p. 247, c21. 2; p. 248, col. L] 


Waivar of a right to object to jurisdiction before 
the passing of the final decree does not imply a 
waiver of.the right to object in execution proceedings 
to a sale of the property: on the ground that it is not 
withia ths territorial jurisdiction of the Court. [p. 
218, col. 1.] °.: 

In the case of a mortgage-decras, the Court which 
passed the decree doss not retain its jurisdiction to 
sell the mortgaged properties in execution where 
they wholly, csase to ba withia its -territorial jurisdic- 
tion. [p. 248, col. 2; p, 219, col. 1] 

[Case-law discussed ] f 

; Letters Patent appeal against the order of 
Mr. Justice Curgeuven, in O. M. P. No. 3718: 
of Lugn, dated the 6th January, 1*27, in Q.M; 
A. No. 363 of 1926 on the fie of the High 
Court and appeal against that of the Court 
of the Snbordinaté Judge, Vizagapatam, 
1 . in O. S. No. 22 
of 19!3 on his file. , s 7 : 

Messrs: T Fangachariar and. Y. Surya- 


` “narayand, for the Appellant; 


Messrs. A. .Krishnswa mi'Iyar and P, 
Somasundaram, for the Respondent.. 
JUDGMENT.: 
_ Wallace, J.—This Letters Pátentappeal 
is against the decision of Gurgenven, J., in 


- the matter of ai order by him on-O, M. P... 


1 


Meer 


0, 3718 of 1926, dated the 6th January 1927 
`- refusing to set aside a Court-salq in exe- 
~ cution of mortgage-decree against the 
appellants. The -chief point raised is. a 
; question ‘of the jurisdiction of the Sub- 
. -Qourt, Vizagapatam,ito sell the property in 
execution as the property is not within 
its territorial jurisdiction. The learned 
‘Judge has not’ dealt with this point, 
but has merely dismissed the petition for 
stay. iM a 
Jt is not in dispute that between the date 
of the preliminary decree in the mortgage 
„suit and the final decree the local area in 
which. this property lies-was taken away 
„from the jurisdiction of the Sub-Court. 
The question for decision is whether ~in 


execution of the. final decrée. the Court | 


- which passed the decree retains jurisdic- 
_tion to sell the property which has passed 
out of its jurisdiction. This is a vexed 
question witich has been the subject of a 
large number of decisions in this Gourt 
. and in the Calcutta High Court. It is 
quite clear from the  autliorities in 
these rulings that there are two main 
principles of decision which are inherently 
‘irreconcilable. The first is that a Court 
which ordinarily has no power to sell pro- 
perty outside its local jurisdiction cannot 
gain ‘that power’ merely because it has 
-passed the decree against that property 
while. it, was within its jurisdiction; thatis, 
there is no reason why a Oourt - should 
.have greater powers over property at a 
later stage of a suit than it had at the 
beginning; and the second principle is that 
` when a Court has once got jurisdiction 
over property it cannot lose-it. I incline 
to the former principle in view of the 
practical difficulties which willattend the 
acceptance of the latter. The latter view, 


clearly to my mind, implies that the Court: 


. which passed the decree never loses its 
jurisdiction. to execute that decree and the 
learned Vakil-for the respondent goes so 
far as that. I shall consider the effect of 
that proposition from two points of view, 


first, whether the provisions of the Code: 


bear it out, and setond, as to the practical 

_ difficulties in working. . > 
_As tothefirst point, if the Court which 
passes the decree never loses its jurisdiction 
to execute it, then the contingency pro- 
vided for in s. 37 (b), Civil Procedure Code, 
of the Court of first instance losing its 
jurisdiction to execute a decree could not 


V Ci  gATRÜOBERDA BIVISKANDA v. RAJA OF'JEYPOLDE. 


: have been contemplated at all, The phrase. 
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“Court of first instance” there is obviously 
used in the sense of the Court which 
originally passed the decree—compare the 
use of the same phrase inel. (2)—and was 
probably used to avoid employing: in the 
definition of the phrase ‘“Qourt’ which 
passed the decree” the very phrase which 
was being defined and also perhaps to 
exclude by using. that, phrase, a Court of 
intermediate appeal. The respondent's Vakil 
argues that s. 37 (b). is only ancillary to 
(a) and is brought into operation only when 
there has been an appeal and a decision by 
the Appellate Court. I cannot accept that 
contention which would amount to saying 
that the Code has made no provision for 
the. case of the execution of a. “decree, 
which has not been appealed against 


‘when the Court which originally passed 


the decree has ceased to exist. The learned 


-Vakil refers usto 8.150 to explain this 


lacuna. But apart from the improbability 
of - the Legislature relégating to a different 
part of the Code-one aspect of the problem 
which was before them when s. 37 was 
drawn up, 8.150 in terms only applies to 
cases of transfer from a Court and not to 
eases ofa Court eeasing to exist. I “am 


-of opinion, therefore, that the Code does 


not authorise the idea that a Court which 


.originally passed a -decree never loses its 


jurisdiction to execute it. Pressed to its 
logical: conclusion, this argument would 
mean that the Oourt to which territorial 
jurisdiction has been transferred has no 
jurisdiction to execute, because the con- 
tingency which gives it jurisdiction te 
execute, namely, the ceasing of jurisdic- 
tion tn the Court which originally*passed 
the decree willnever occur. It has never 
been yet held, so far as I know, that the 
Court to which territorial jurisdiction has 
been transferred does not have jurisdiction 
to execute the decree. A~ ruling which 
might be cited tothe contrary, viz., Kali Pado 
Mukerjee v. Dino Nath Mukerjee (1) has 
been explained in Jaharv. Kamini Debi 
(2) to be nota real case of transfer of 
territorial jurisdiction. In most of the 
reported rulings under this s. 37 (b) it 
has been taken almost for granted that 


.theusual caseto' which the phrase “has 


ceased to have jurisdietion to execute it" 
applies, is the case where between the date 
of decree and the date of execution appli- 
catien territorial jurisdiction over the 
(1) 25 C. 315; 13 Ind. Dee. (s. 8.) 211, 
(2) 28 O. 238; 5 C. W. N 150. 
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(103 L 0.1987]. nevavomMArA GIVeBEANDU ò R opor siyani d. 


property his pasel from tha. Court of 
origiau trialto another Court: ^ ^. 
Tas prastisil dificilties of holding the 
Proogsition are that, by force of s, 37 itself 
aid s.38, two Oourtsat least would have 
G»icurrent powers to .execute the same 
de^ree, and simultaneous executions, simul- 
ta1eous sales, simultaneous enquiries into 
ehin petitions, and so on, under the sàme 
de»rae would’ bs going oa in:diffarent 
Cauris, Ths diffisulties of that procedure 
‘far’ outweigh any hardship in asking 
the decres-holder to go for’ execution and 
Court sale toa Oourt. which has territorial 
. Jurisdiction over-the property even when 
it was not the Oourt which originally 
‘passed thedecree. Theproposition gene ally 
laid down in ths reported authorities is that 


a Oourt- has no power to sell proverty out- . 
side its territorial jurisdiction. Territofial - 


jurisdiction is a condition precedent to the 
Court selling the property—ses: Prem Chand 
„Dey v. Mokhoda Debi (3), Subbiah Naicker v. 
Ramanathan Chettiar (4), Venkatasawmi 
Naik v. Sivanu Mudali (5), Veerappa Chetti 
v.,Ramaswami Chetti (6), Monna Gurusamy 
« Naicker v, .Muhammadhu Rowther (7), 
Kasi Viswanatham Chetty v. Murugappa 
Chetty (8) and Maharajah of Jeyporé v. 
Likshminarasimha (4) and thesame con- 
ception underlies the Full Banch decision 
in Suni Nadan v. M uthuswamy Pillai (10). 
See also the Full Bench decision in Prem 
Chand Dey v. Mokhoda Debi (3) and Begg 
Dunlop & Co. v. Jagannath Marwari (11). 
| Some inroad on that general proposition has 
no doubt been made by rulings which have 
hell that where the Court is executing a 
mortgage decree for sale, and the property 
under mortgage is partly within and partly 
- without ita territorial jurisdiction, the Court 
has power to sell all the property. That 
has been allowed on the footing that the 
: (3) 17 O. 699 at p. 703: 8 Ind. Deo. ^. 5.) 1093. 
(4) 22 Ind Oas 899; 37 M, 462 at p. 472; 26 M. L.J, 
189; (1914) M. W. N. 225; 1®L. W. 251. 


(5: 51 Ind. Oas. 102; 42 M. 461; 38 M. Ln J. 198; 10 L.: 


W..370. ' 


(6) 53 Ind Cas. 579; 43M. 135; 28 M. L. T. 271; 37- 


M. L; J. 442; 11 L. W. 932, 
„ (7)-86 Ind. Cas: 630; 46 M. 83; 16 L. W. 748; (1922) 
x W. N. 743; 43 M.L. J. 713; A.L R. 1923 Mad. 


LC s ios 
(8) 43 Ind. Cas. 79; (1918) M. W. N. 132; 33 M. Iz. J. 
750;.23M. L. T 24 EC 


(9) 76 Ind. Oas.269; 18 L. W. 747; A- I. R. 1994 . 


Mad. 134, v A 
(10) 53 Ind. Oas 213; 49 M. 821; 37 M. L. J. 284; 26 
M. L. T. 223; (1919) M. W. N. 610; 1l'L W. 63. 


(LD 11 Ind. Cas, 417; 39 Q. 104; 14 O. L. J, 223,18 l 


0. WAN, 402, 


'Baach. 3 
~ Ramanathan Chettiar (4), thərefere, remains 


gi 
execitlon of à mortgiga-daares for sale ia 


analogous. to a decree for spacio. perform- 


ancs—see Tincouri Debya v. Shib Chandra 
Pal Chowdhury (12z)'and a ruling. of the 
Patna High -Court reported as Abdul Hadi 
v. Kdbultunnissa (13), So far, however, that 


proposition has not been Jaid down in any - i 


ruling by this Oourt,ʻand no ruling has . 
gone so far as to lay down that when the 


property in the mortgage-deoree lies wholly 
` outside. the territorial jurisdiction of the 


Court, the Court can:sell thé property in 


‘execution of ths mortgage-decree for sale, 


and [am not, asat present advised, pre- 
pared to make this further inroad on the 
general, principle. Section 37, however, 
does not forbid the view laid downin the 
Full Bench ease in Sunt Nadan v. Muthu- 
swamy Pillai (10) that, though the Court. 
which originally passed -the 
no jurisdiction to execute it because of. 
the transfer of territorial jurisdiction, it has 


power to entertain an execution application : 


and transmit it to the Courthaving territorial 
jurisdiction to execute it. “On this point 
respondent's Vakil contende, first, that, if 
that is what the Full Bench decides, the 
decision” was otiose, because no oné doubts 
that the Court which passed the decree 
has power to transmit it for execu- 
tion to the Court having jurisdiction. to 
execute, and second, that the Full Bench 
case really implies. thatthe Court which 
originally passed the decree, has not lost 
its power to execute it; that is, if it has 
power to transmit, it must also have the 
power.to execute. As tothe first conten- 
tion, the decision was necessary because a 


-decision in Subbiah Naicker v. Ramanathan 


Chettiar (4) had laid down that, if the 
Oourt which originally passed’ the decree 
had lost territorial jurisdiction it could not 
even entertain and transmit an execution 
application. As to the second contention, 
while the judgment of the late Chief Justice 


' may ,be taken to góso faras the learned. 


Vakil wants, those of the other two Judges 
quite clearly do not. and itis noteworthy 
that '"Subbiah Naicker, v. - Ramanathan 
Chettiar (4) was not-overrnjed by the Full 
The case in Subbiah ^"Nuicker v.. 
good law except; in sn faras it has been 
modified by the Full. Baneh ruling. That 
is, the net result is that when. the terri-. 
(12) 21 C, 639; 10 Ind. Dec. (x. s.) 1087. 
(13) 80.Ind. Cas. 901; 6 P. L. T. 71; AIR. 1925 
Pat 130. . $t E 


> 
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‘torial jurisdiction of the Court which passed 


‘the decree is taken away between the stage: 
of. the :décree and execution, it has power to ` 


` entertain . an, execution -application for 
transmission .to the Court having- territo- 
rial. jurisdiction: but has no power to sell 
the’ property. - It isto the convenience of 


decree-holders, and. there is nothing in. 


the. Code: to prohibit it, that they should 
be able to apply in execution to the Court 
, where they obtained their decree, and. 
should not have to hunt about to find out 
whether or, not the territorial jurisdiction 
hasbeen’ in the interval taken away from 
“that Court. The latter Court will. know 
: best whether or not it has territorial juris- 


diction and, if ithas not, will transfer the. 


decree for execution. to the Court having 


such territorial jurisdiction. The Full Bench . 
. view has been taken by a Bench of this Court | 


in -Manavikroman Vv. .Ananthanarayana 

Aiyar (14),and this is.also the ratio deci- 

. dendi: of. Jahar v. Kamini Debi (2), see 
also Udit Narain Chowdhury v. Mathura 

Pershad Mahata (15). I, therefore, in this: 

ease follow the Full Bench view'as I under- 

stand it to be and as I have set it-out above. 

The, next. point. urged by’ the respond- 


ents relates to the application of s. 21, Civil: 


` Procedure .Code. That the -principle of 
' g,2Lapplies- also to execution proceedings 


‘has been laid. down in several rulings of 


this. Court—see Mariavikroman v. Anantha- 
narayana. Aiyar (14), Ramani v. Narayana- 
sami Aiyar (16) and Chokkalingha, Pillai 


v. Velayudha Mudaliar (17).: The argu-; 


‘ment here, is that,-as the transfer of terri- 
toriàl jurisdiction was between the passing 
of.the preliminary decree and the passing 


of the final decree, and as the appellant. 


“made no objection to-the passing of the 


' final. decree, he has waived his right to: 


object to the jurisdiction. - Such conten- 
tion might be upheld if it was a matter of 


law. that the Court which originally pdssed ` 


‘the üecree always hasthe right to execute. 
it. ButI. have held that that is not the 
law. Waiver ofa right to objectto juris- 
diction: before the passing of the final 
decree will not, therefore, imply a waiver 
‘of the right to.objebt in execution proceed- 
ings to a. sale of the property. The appel- 
(14): 19 Ind. ‘Cas. 806; (1924) M: W. N. 38; 19L. W. 
'16; 46 M. L. J. 250; A. I. R. 1924 Mad. 457. 
' (18) 35 C. 974; 12 O. W. N. 859. 
(16).87 Ind. Cas. 341; 47 M. L J. 192; 20 L. W. 467; 
» A. I. R. 1924 Mad, 697; 34 M. L. T. 275. > 
(17) 87 Ind..Cas. 152; 47 M. L. J, 448; A. I, R, 1925 
Mad A17, et E" f ` ; 
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lant is, no doubt, barred from pleading. i2 
execution proceedings that the final -decre® 
was . passed without jurisdiction—se° 
Zamindarof Ettiyapuram v. Chidambaram 
Chetty (18); but in my view the is not 
barred from pleading that'the Court has ' 
novight to sell in -execution property 
which’ is not within its-territorial juris- 
diction. The view of oneof the learned 
Judges in Rajagopala Pandarathar v. 
Tirupathia Pillai (19). has been pressed 
Now in that case the 
transfer of territorial jurisdiction was 
made while the execution proceeding was 
pending, and the objection regarding 
this jurisdiction was not taken in these 
proceedings at the earliest opportunity. 
Hence s. 21 was applied and it was held tbat : 
the judgment-debtor could not take such 
objection .at a later. stage. This is the 
ground on which Madhavan Nair, J., 
disposed of the case. But Venkatasubba 
Rao, J., while giving that ground also as 


_one of the grounds for dismissal of the 


appeal, in itself a sufficient ground for ' 
doing so, went into other grounds, namely, 
that the rule about territorial jurisdiction 
does not apply to the execution of mortagage 
decrees, and he relied on certain Calcutta 
cases; without, however, considering the 
Full Bench case in Prem Chand Dey v. 
‘Mokhoda Debi (3) which is alsoa case of a ' 
mortgage-decree. So ' that the obser- 
vation of the learned ‘Judge that the 
decisions ofthe Calcutta High -Court on 
this point have been uniform does not 
‘appear to be just. Thecases in Maseyk 
v. Steel & Co, (20), Gopi: Mohan Roy 
x. Doybaki Nundun Sen (271) and 
Tincouri | Debya v. Shib Chandra Pal 
‚Chowdhury (12) on which he relies are cases 
in which part of the mortgaged property 
still remained under the jurisdiction of 
the Court which originally passed the 
decree, and Kartick Nath Pandey v. Tiluk- 
dhari Lall:22) on which he also relies was 


‘practically overruled hy the Full Bench in 


Prem Chand Dey 
am not, therefore, 
learned „Judge in 
mortgage-decrees, 


v Mokhoda Debi (3). I 
prepared to follow the 
holding that in cases of 
not merely the cases in 


(18) 58 Ind. Cas. 871; 43 M. 675; (1920) M: W. N. 


À ro ji M. L. T. 75; 124L. W. 217; 39 M. L. J. 203 
` . (19) 95 Ind. Cas, 12; 49 M. 746; 50 M. L.J.161; ALI... 


R. 1926 Mad, 421. . 
(20) 14 C. 661; 7 Ind. Dec. (N. s.) 439, 
..: (21* 19 C. 13: 9 Ind Dec. (N. 8.) 455. 
(22) 15 C. 667; 7 Ind. Dec. (N. &.) 1028. 
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which part of the property is still within 
the jurisdiction of the Court but also 
cases in which the property is wholly ‘out- 
side its jurisdiction, the Court which 
. originally passed the decree’ retains juris- 


diction to sell. in execution. I am of 
opinion that ' .Subbiah  .Naicker v. 
Ramanathan Chettiar (4), so far as 


it lays down the opposite of this propo- 
sition, has not been overruled by the Full 
Bench case in Suni Nadan v. Muthuswamy 
Pillai (10). I hold, therefore, that the 
lower Court has no jurisdiction to sell 
the property in execution and that the 


sale cannot go on. : 


I would set aside the order of the learned 
Judge and direct that the galebe stayed, 
The appellant will get his 

appeal. 
^ Jaekson,J.—lagree. | : 
Y. N. Y. : Appeal allowed. 
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. ' BOMBAY HIGH COURT. 
. Frest Orvis AePEAL No. 113 or 1925. 
February 22, 1927. — 
Present: —Mr. Justice Fawcett and 
Mr. Justice Patkar. l 
GANGADHAR BALVANT OKE— 
PLAINTIFF—ÅPPELLANT 
vOTS18 . 
Tas COLLECTOR. or NASIK— 
DErFENDANT— RESPONDENT. 

Bombay Act (II of 1868), ss. 4, 16 (B)—Sharakati 
jnam—Decision of Inam Commissioner that revenue 
should be shared between inamdar and Government 
in certain proportion—Subsequent issue.of sanad; 
effect of-- Construction of sanad—Decision of Imam 
Commissioner, whether affected—Income from pasture 
lands-—Respective rights of inamdar and Government 
—Sharaketi inam, nature of. : 4 y 

With respect to a village held by the plaintiff's 
ancestors in sharakati inam, the Inam Commissioner 
had decided in 1860 that. the net revenue of the 
village was to be divided batween the inamdar and 
the Government in a certain proportion and that the 
remaining ammals were to be resumed as khalsa. 
In 1893, a ‘sanad was issued to the plaintiff's 
father under ss, 4 and 16-(B? of Act II of:1863 which 
provided that the inamdar ‘shall pay a fixed annual 
sum of Rs. 22-14-0 as nazrana’ in addition to any 
judi or other tax heretofore payable. The plaintiff? 
sued fora declaration that certain survey numbers 
in the village which were pasture waste land and 
described in the Revenue Records as ‘Government 
waste! were his private property and that the Govern- 
ment was not entitled to share in the income derived: 
therefrom : ‘ : 

Held, (1) that 


eosts in this: 


"under the Inam Commissioner's , 


200.248 
decision, which not having -been appealed from, was 
final,. the revenue in dispute was ‘also divisible be- 
tween the inamdar and the Government in the pro- 
portion fixed in that decision; .[p. 251, col. 1.] i 
(2) that the sanad issued in 1893 did not confer 
full, inam rights in the village subject to the restric- 
tion that the ordinary land revenue was to be divided 


‘in a cerfain proportion, and did not modify the 


decision of the Inam Commissioner as regards the 
division of revenue. [p. 255, col. 1.] 

Per Fawcett, J.—In an ordinary case where there 
is an inamdar who has sole inam rights over a 
village, it has been frequently held that he has a ', 
right to dispose of the uncultivated land, and if he 
gets any extra revenue from that source, he is entitled 
to appropriate it, while Government, in fact, oan 
only recover: the authorised assessment. But in 
applying the rule to the case of a sharakati dumala 
village, it has to be remembered that the holder is 


‘not in the position ofa sole inamdar, but shares the 


inam rights with Government. [p. 253, col. 1]. 

‘ Appeal against a decision of the District 
Judge at Nasik, in Suit No. 2 of 1922, . 
Mr. D. R. Patwardhan, for the Appellant. - 

Mr. P. B. Shingne Government Pleader, 
for the Respondent. . 
: JUDGMENT. 

Fawcett, J.—This is a suit relating to 


the village of Pimplegaon-Bahula in the . 


Nasik District. The plaintiff sues for a de- 


.. claration against the Secretary of State. that 


he has the right of receiving the income of: 
two survey numbers in the village, . Nos, 
103 and 106, which are described. as waste 
pasture land, and for a permanent injunc- 
tion restraining the defendant from taking 
the income of the suit lands. His suit hag 
been dismissed by the District Judge of 
Nasik and :hé appeals from that decision. 
Undoubtedly, the plaintiff has certain inam 
tights in this village. The main ditpute is 
as to the extent of those rights. Ithink the 
case really rests in a narrow compass. The 
plaintiff's case is based upon a sanad that-wag 
issued to him, under Bombay Act II of 1863 
in 1893. The contention is that, whatever may 
have been his rights under a certain adjudi- 
cation by the Inam Commissioner in 18:0, 
he has by virtue of that sanad full inam: 
rights in this village, subject to the restric. 
tion that the ordinary land revenue from 
the village has to be divided between him 
and Government in thé proportions laid. 
down by the Inam Commissioner's decision. 
On the other land, the contentjon put for- 
ward for the Secretary of State is that that 
samad in no way affects the decision of the 
Inam Commissioner, exceptthatit extends 


' the right of succession by the limited male 


descent that wasallowed by. the Inam ‘Com- 
missioner's decision to the larger rights of 
succession that are mentioned in Bombay 


= . 
à 
4 - 


‘Act II of 1863, This, i in my opinion, covers 
the main question which arises. ' 
.. The decision of the, Assistant Inan Osm- 
missioner was confirmed on appeal by the 
`. Inam Commissioner, That decision .had, 


under Act XI of 1852, a final effact by virtue ' 


of the provisions of rule No. 2 of Schedule 
Atothat Act. Under that rule, the pro- 
ceedings of the Inam Oommissioner were 
: subject only to modification, reversal or 
. &unulment by the Governor of Bombay in 
Council, whose ordersin every case were 
declared to be final. .It has been ruled in 
Ramrao Govindrao v. Secretary of State (1) 
. that this also implies the finality of the Inam 
Oommissioner's order, if there has been no 
such modification, etc, by the Governor. 
That being 80, we have to consider what 
was the effect of the issue of the sanad. in 
1833. There is some evidence to show that 
in factthe*ssanad of 1893 was not the 
first sanad that was issued under the Actof 
` 1863, and that another sanad had been 
issued i in about the year 1872.* For instance, 
Ex. 43, an extract from the Land Alie- 
nation "Register of 1887-88, mentions that an 
entry in the sanad which had been issued 
seemed to be erroneous, and that the matter 
of correcting it was under correspondence. 
That would clearly imply that a sanad had 


been actually issued. Also there: are some ` 


statements in.a petition made by the plaint- 
iff that confirm that supposition. But there 
is nothing in the evidence which suggesis 


that that particular sanad was in any, way. 


differen? to the sanad that was subsequently 
issued, except that, possibly, the area of pot 
inam entered in that sanad was shown as 
210 acres and 10 gunthas instead of the 210 
“aeres and 11 gunthas that are shown in the 

sanad, Ex. 45. Therefore, the question, 


whether or not there wasa previous sanad,. 


does not really affect the case, . 


Thesanad itself states that it was issued 
‘with reference to the provisions of s. 4 and, 
s. 16, cl. (B) of Bombay Act II of 1863; and, 
therefore, in eonsidering the circumstances 
under which this partieular grant was made, 
itis first, in my’ opinion, essential to see 
‘exactly what's, 4 of the Act cottemplated 
"being done. The preamble to the Act 
makes it perfectly clear that the Act was 
passed mainly to provide for the final ad- 
justment, summarily, of unsettled claims to 
exemption from the payment of land-reve- 
nue ; and that i isaloa matter of history, 


^ (Èi4 Ind. Cas. 932; 34 B, 232; 11 Bom. L. R. 1333, 
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bazausa there is plaaty. of evilsnce that 
the Ast was mainly dus t» the delay that 
hil takea place ia adjudications’ by the 
{nam Commissioner under the pravious Aat 
XI of 1853. Accordiagly, s. 2 of the Act 
provides for thecise of parsons whose title 
to exsmption had not already bean formally 
adjadicated, and provides for the lands 
baing vir:ually granted as private property 
in perpetuity suojedt to certain annual pay- 
Those piymenta 
were, in ordinary : circumstanoss, first, 
a fxel &anuil nazrana of oae anna in 
the rupee of assessment, and, secondly, a 

quit-rent equal t» oas- fourth of the assess- 
mont. Oartain rules were laid down for as- 
certaining the amount of assessment on 
which thoss annual paymants . should be 
calculated. Then we come to s. 4, which 
deals with the other case of lands held par- 
tially or wholly exempt from the payment: 
of land revenue and already formally ad- 
judicated to be so continuable- hereditarily 


-in perpetuity. In thas case, it séems clear 


that the saction contemplated a variation of 
the formal adjudication only in respect of 
one particular matter, namely, the devolu-* 
tion ofthe lands so exempt from paymént’ 
of land-ravenue not only to the actual de- 
scendants of the holder, to whom inherit- 
ance may have been limited by the terms of 
the adjudication, but also to all his legal 
successors by inheritance, including heirs 
by collateral succession and heifs by adop- 
tion, and their.assigns. That is made.clear, 
in my opinion, by the first paragraph of the ` 
section. The second paragraph is also on 
the same basis. It abrogates the eight of 
Government or its officers to question the 
title to possession or to'exemption from the 
payment of land-revenue on a particular 
grouad, and that ground is that the person 
in possession does nct belong to the family 
to which title was restricted by the adjudi- 
cation. Thus, take the case of the plaintiff 
himself. He was adopted iato this family. 
Under the adjudication of the Inam Oom- 
missioner, he would have had notitle what- 
ever to holi this land exempt from the pay- 
ment of land-revenus, but by virtue of the 
provisions of this 8. 4 he became entitled to 
them as heritable and transferable property: 
in the ordinary way. Then we come to the 
third paragraph, and that provides for what 
is,probably the consideration for this ex- 
tended right of devolution. It says that. 
the lands in question are henceforth to. be 
held subject to the payment to Govern- 


> 
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mentof an anual nazrana calculated at the 


rate of one-anna for each rupee of assess- 
ment of the land, and that that nazrana is 


. to be in addition to the partial assessment, 


if any, ordered by the terms of the formal 
adjudication under which the land has been 
declared to be continuable. It will be seen 
that the payment that is to bs given is con- 
siderably less than the payment that has to 
be given under s. 2. It provides for the 


_.nazrana at.the rate of one-anna in the rupee, 


but it omits the liability to. pay a portion 


_of the quit-rent equal to one-fourth: of the. 
, assessment, 


That supports the view I take 


: of this section, because if it had been in- 


. ready mentioned, refers to cl: (B) of s. 16, : 


. landed estate of every description." 


tended that {the sanad under s. 4 should 
have' the same effect as a sanad under s. 2, 
then why should less payment be taken in 
& case under s, 4 than is required ina 
ease under s,2? The sanad, a8 I have al- 


which: 


says that "the word ‘lands’ 
shall, 


for the purposes of this Act, be 


, understood to include villages, portions of 


villages, shares of the revenues thereof, and 


definition is-in some ways ‘more extensive 
than what the word “lands” would ordi- 


. narily imply ; in another directionsit is re- 


stricted. So far as the word "lands" can 
cover a whole village, it has an extensive 


. meaning. On the other hand, so far as that 


word ean beused merely to cover shares of 
the revenue of lands, it has a restricted 
meaning. "Therefore, in the present case, 
though the inamdar under the, Inam Com- 
missioner’s decision had only a right to a- 


share in the land-revenues of the village, ' 


this deffhition makes s. -4 applicable, al- 
though what was in issue were not actual 


'Jands, but merely a share in the revenues of- 


those lands. " 
Those being the circumstances under 
which the sanad was issued, I certainly 


think the presumption would be that. the 


. Collector of Nasik, whe issued it, intended 


to carry out what is contemplated by this s. ` 
-4, and that some elear evidence would be 


necessary to establish that he had any.inten- 
tion,such as is alleged by the plaintiff, of 


. deviating from the decision of the Inam 


Commissioner to a greater extent than that 
section authorized,him to do. , No doubt, if 
the language of the sanad is such that that 
is the clear construction: that ‘must be put 
upon the words actually used, then, of course 
itmust be held that, whatever may have 


‘been contemplated by the provisions of -s 
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:4,^the Oolleetor, in fact, did purport to 


confer a greater estate upon the grantee. In 


-thatcase the question might arisa as to how 


far his act, in going “bayond what he was 
authorized to do by the provisions of s. 4 
of Bombay Act IT of 1883, should be held to 
bind the-Secretary of State. That, however, 
isa question which; in my opinion, need 
not be considered in the present case, be- 


` causs I am not satisfied that the sanad does 


really confer anything more than what is 
contemplated by s.4 of the Act. No doubt 
there are expressions which support the 
contentions that have been put before us, : 
It starts, for instance, by saying “ whereas 
the village of Mouje Pimplegaon-Bahula ig | 
held as a hereditary inam," and it does 
contain in the main declaration the words 
“the said villaga shall be continued for 
ever by the British Government as ‘the pri- 
vate: property. of the persons ,who shall 

from time to time, be  its.lawful holders,” 


-On the other hand, the first expression in the 


preamble is qualified by the words “under 
the authority of the British Government as 
shown below,” and in the description of the 
present-holder of the village, the area of 


.the village and the deduction that had to 


be made, there is inserted a sub-colu 
headed "authority. for hereditary france 
ance," in which is put “Inam Commissioner's 
letter No. 620 of March 31, 1859." That ig 
a reference to the decision of the Assistant 
Inam Commissioner, which was -confirmed 
on &ppealby the Inam Commissioner, Tt 
is noteworthy that that particular column 
does not appear in the ordinary form of a 
sanad that is granted under s. 2 of Bombay 
Act If of 1863. In that case the columns are 
merely:—name of the holder, area of the 
village, assessment of the village, and the 
various deductions. That’ will be seen for 
instance, from theform given in ‘Appendix B 
to Joglekar's Alienation Manual at page. 63 
Therefore, there is some ‘significance ‘to be 
attached to the mention of this authority 
and that significance detracts very consider- 
ably from.the wide expressions that are 
otherwise used. Then again, the declara- ` 
tion that I have mentioned also contains a 
qualificatfon that the village is to be con- 
tinued for ever “under s. 4 aud' s, 16, cl. (B),” . 
of the Act of 1863, and the reference to s, 4 
in my ‘construction of it, does very, seriously 
qualify what otherwise the words used 
might be held to grant. It, in effect says 
that the .continuance of the village "there 
mentioned is a continuance of the kind men- 


`~ 


|  ggsessment, 


i H : ^. 
. $59 2d 
- tioned in s. 4 of the Act. This ‘construction 

is further supported, in my opinion, by the 
first condition that is contained in the sanad, 
namely, that the “said holders shall con- 
‘tinue faithful subjects of the British, Gov- 
ernment, and shall pay to thesamea fixed 
annual gum‘ of Re. 22-14.0 as mazrana in 


addition to any judi or other tax bereto- 


fore payable." “That isin accordance with 
the provisions of s. £ of the Act. It pro- 


„vides for the payment of the fixed annual: 


mazrana atoné-anna in the rupee of the 
On the other hand, it con- 
tains no provisions for the' payment of 
chauthai or quit-rent such as would have 
" to be made, if the grant was one of the kind 
coming vader s. 2 ofthe Aot, Mr. Patwar- 
dhan's contention that the amount shown in 
. the column “Amount payable to British 
Government as judi or other tax,"— 
Rs. 289-14:7—was-settled by the sanad as a 
fixed payment, instead of any amount that 
might be payable according to fluctuating 


conditions, is, in my opinion, entirely oppos- 
ed to the language of the sanad and to other - 


` evidence in the ease. if it had been intend-, 
' ed that judi should bea fixed future pay- 


^. ment, then why is it not entered in the first: 


condition? In the case of sanads issued 


under s. 2, the first condition contains a 


place for entering not only the nazrana, 
but also the settled chauthai; see the same 
form in Joglekar's Alienation Manual at 


page 04. If, therefore, the Collector had. in- 
'"' tended anything of the kind, it is extra- 


ordinary that he did not show this amount 
of Rs. 289 odd in the first condition. Again, 
in the part of the sanad just above the ex- 
ecuting clause it is said: “Ia consideration 
of the fulfilment of which conditions, the 
gaid village of Pimplegaon-Bahula shall be 
continued for ever, without inórease of. land 
tax or nazrama over the said fixed amount, 
and without objection or question’ on the 
part of the Government as to the rights of 
any lawful holders thereof, whether such 
.rights shall have accrued by inheritance, 
adoption, assignment or otherwise,” That 
-is the same thing agin the form under s. 2 of 
' the Act, but “the said fixed amount” that 
is there referred to is clearly the said fixed 
' amount of Rs, 22-14-0, and not any other 
amount such as the sum of Rs, 289-14-7 
mentioned in the descriptive details of the 
village. fe ae ta: 
I have referred to there being other evi- 
' dence, and in particular I would mention 
2 Ex. 43, the extract from the Land Alienas 
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tion Register, which distinctly says that the 


amount of Rs. 239.14 7. shown in column 
16 asthe amount of Judi payable to Gov- 
ernment, fluctuates every year. That is 
shown to be correct by some of the Tharav- 
bands, that have been put in, whereit varies 
according to the actual amount of revenue 
collected. The first condition, therefore, 
which requires the nagrana to be ‘in addi- 
tion to any judi or other tax - heretofore 
payable", implies that that fluctuating 
amount should ba paid as well as the 
fixed nazrana. Ia my opinion,, there is 
nothing substantial to support the conten- 
tion that is put before us: that the samad 
altered the terms of the adjudication, apart 
from the point about the devolution that I 
bave already mentioned; and if this isto, the 
main basis of the plaintiff's case goes out. 

I do not agree with what the District 


Judge has said in para. 8 of the judg-. 


ment, namely, that “if the sanad is consider- 


‘ed byitself alone, there is no doubt that 


the lands in the village vest in the grantee.” 
That is a conclusion for which he gives no 
reason, and which seems to have been 
arrived at without properly considering the 
provisions of s. 4 and cl (B) of s. 16 of Act 
Tl of 1863. i i 

In my opinion, itis not, material to con- 


‘sider in detail what was the previous practice 


in the village. It appears that.prior to the 
adjudication, and probably, even some 
years after it, the revenue obtained by 
letting out lands for grazing in this village 
was not brought into the divisible revenues 
of the village. It goes- to show that the 
inamdar took the whole amount of that 


„revenue and it was not divided in the pro- 


portions laid down by the sdjudication of 
On the other 


clear tbat this particular revenue has been, 
in fact, divided according to the adjudica- 
tion of the Inam Commissioner. lf the 


sanad could properly*be construed in the . 
way that the plaintiff suggests it should be, . 


then I do not think that this practice would 
suffice to deprive him of his rights -under 
the sanad, unless it were shown ‘that. there 
kad been adverse possession of Government 
to an extent that would defeat his claim. 
Again, I do not think we can go behind the 
Inam Commissioner's ‘adjudication. That 
adjudication is expressed ina very clear and 
decisive manner, which is quoted in para. 10 
of the District Judge's judgment, namely, 
“The Assistant Inam Commissioner accord- 
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ingly decrees that only the jahagir ammal of 
Mouza Pimplegaon-Bahula, in the Taluka 
Nasik, of the Ahmednagar Collectorate, cal- 


culated at Rs, 55-110 per cent. of the net. 


revanue of the village, after deducting the 
rights of hakdars, ancient inamdars and 
autho izad village expenses be continued in 
inam, and that the remaining ammals now 
held by the claimant beat once resumed as 
, khalsa." 
decree of a Civil’ Oourt: and it is, in my 
opinion, irrelevant to go: into the question 


whether this particular revenue would come - 


under the head of ammals that were resum- 
' ed, or not. lt certainly does come under 
the description of net revenue of the village. 

No doubt, in the ordinary case where there 


isan -inamdar who has sole inam rights. 


over a village, it has been frequently held 
that he has right to dispose 
uncultivated land, and if hegets any extra 
revenue from that source, heis entitled to 
appropriate it, while Government, in fact, 
can only recover the authorised assessment., 


„But in applying that particular rule to the 


case of asharakati dumala village such as 


this is, it.is to be remembéred that the 


plaintiff! is not in the position of a sole 
"inamdar. Practically he shares theo inam 
rights with Government, and, therefore, the 


ease is not. on the same .footing asif this: 


was an ordinary imam village. That this 
difference is a material one is, for instance, 
shown by. the provisions of s, 216 of ‘the 
Bombay Land Revenue Code, which lays 
down that, whereas the -provisions of 
Chaps..: VIII to X of the Code -about 
surveys in villages are not to be applied to 
any alienated village except for specified 
purposes, yet the provisions, of those 


Chapters shall be applicable, among other. 


cases, to alienated villages: the holders of 
which ara entitled toa certain amount of 
the revenue, but of which the excess, ifany, 
above such amount belongs to Government. 
That is a category of: cases which covers 
. this particular village, and the ordinary 
rule in such cases is that the’ land.revenue 
is first collected by the village officers 
„and then divided between the inamdar and 


Government in the proper proportion. 'See,. 


for iustines, .the .rulings referred to in 
para 170 at pags 142 of Joglekar's Aliena- 
tion Manual. fam willing to concede that 
before, or even some time after, the 
adjudication of the Inam commissioner 
that partienlar rule may not have been 
followed, In-fact, there ia evidence ‘that 


That is just as effective as a 


of the’ 


.to the assessment in 


$53: 
the inamdar used to sell these lands by 


auction and appropriate the produce. But 
the practice was altered in later yéars; and 


-the Govérnment have assumed the right to 
. auction these lands, 


If this were an ordinary inam villaga, it 
mighf legitimately be contended that, in 
any case, Government could not recover 
mora than the assessment fixed on these 
lands, Bat, in the present cage, I think 
that that contention fails. The lands, Ex. 
38, arə showa in the village form No. 1 
as "Government waste land". That, of 
course, is not a description which can be 


said to bind the plaintiff and I discard it. 


But the form also shows some other facts 
which are useful in considering’ this ques- 
tion. Tae total area of Survey No. 103is 
28 acres and 25gunthas. Out ofthat area 
8aeres.and 11 gunthas have been: assessed 
as cultivable land, the assessment thereon 
in the year 1416-17, according to this form, 
is the amount of Ra. 4---0. The remaining 
arad, of 2)acres and 14th gunthas is shown 


“as uncultivable and unassessed, Similarly, 


in the casae of Survey, No. 106; the total 
area is 25 acres and 37 gunthas, of which 
ll acres and 21 gunthas are assessed ‘as 
cultivable landat the sum of Rs, €-4.0, 
and the rest of the land, namely, l4aeres 
and. 6 gunthas is shown as uncaltivable and 
unassessed land. "Therefore, there has been 
in these particular numbers a clear demarca- 
tion of the cultivable from the uneultiv- 
able land; and it is the revenue from the 
latter with which we are concerned. Sup- 
posing that this was a Government village, 
the Collector could auction thé right to 
pasturage of these particular portions of 
the survey numbers, and the revenus so 
accruing. would be credited to Govern- 
ment. That is,for instance, covered by 
r.33 ofthe formsr Land Revenue Code 
Rules given at page 407 of Sathe's Land 
Revenue Code,and that is authorizad’ by 
the provisions of s. 52 of the Bombay Land: 
Revenue Code In the present case 
Government are,no doubt, entitled only ` 

] regard to` the 
particular portions of the land,’ on which 


that assessment has been fixed, ButI do 
not think. that, in the particular .circum- 
‘stances of this case, it can be said that 


Government's right underthe Inam Oom- 


missioner's adjudication is restricted only 


to that assessment, seeing that. there are 


‘specified portions of the land on which 


assessment has not; in fact, been fixed, and 


254 
in respect of which this extra revenue 
is obtained. This extra revenue is in fact 
part ofthe land revenue ofthe village. It 
is all along so shown inthe Tháravbands 
and there is no ease here for saying that 
the adjadication does not cover that parti- 
cular revenue. , 

Therefore, in my opinionthe plaintiff's 
ease for the declaration and injunction that 
he seeks, has not been made, out,and I 
‘would dismiss the appeal with costs. 

Patkar,d.—The question in this case 
is whether ths lands in suit, Survey Nos. 103 
and 106, are the properties ofthe plaintiff 
and not liable to a contribution to Govern- 
mentin respect of the income of these 
lands. There was a Settlement with regard 
to this inam village of Pimplegaon-Bahula 
after the decision of theInam Commissioner. 
On March 31, 1859, the Assistant Inam 
Commissioner decrzed that only the 
jahagir ammal of Mauza Pimplegaon- 
Bahula inthe Taluka Nasik, calculated at 
Rs. 55-11-0 per cent. of the net revenue 
ofthe village, after deducting the rights 
of hakdars and ancient inamders,and au- 
thorized village expenses, to be continu- 
ed in inam,'aud that the remaining 
ammals now held by the claimant were to 
be resumed as khalsa. The decision of 
the Assistant Inam Commissioner- was. 
confirmed by the Inam Commissioner: on 
June 30, 1860. lt appears that a sanad 
was issued to the ancestor of the present 
plaintiff in the year.1872 butthe sanad is 
not on therecord of this case. In the 
subsequent Tharavbands for the years 
1873-74, 1874-75 and 1892-93, Exs. 40, 39 and 
41, the income of the plaint lands was 
entered with that of the rest of the village 
and was divided between the plaintiff and 
the defendant in the proportions fixed 
by the Inam Commissioner. The fact that 
‘these Tharavbands bear the signatures 
of the plaintiff's predecessors-in-title would 

: prove the knowledge and acquiescence 
of the signatories. The sanad, Ex. 45, 
dated March 18, 1893, was issued under 


ss 4 aud 16 (B) of Bombay Act II of 1863. 


The first condition ofthe sanad is that 
“the gaid holders shall continue faithful 
subjects of the British Government, and 
shall pay tothe samea fixed annual sum 
of Rs. 22140 as nazrana in addition to 
any judi or other tax heretofore payable.” 
The amount of the nazgrana is‘fixed at 
Rs. 22-14-0 but the amonntof the judi and 
other taxes is said to be as “heretofore pay- 
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able.” This is in accordance with s.4 cf 
Bombay Aot II of 1863, according to which 
the amountof the nazrana is fixed and 
the amount of the judi is in accordance with 


the settlement which has been already . 


arrived at. The amount of Rs,’ 283-14-7, 
mentioned inthe sanad, Ex, 45,is not a 
fixed amount accordiug to the sanad. Ifthe 
amount of Rs, 289-14-7 had been'a fixed 


amount actording to the sanad, it would ' 


have excluded the right of Government to 
claim anything over that amount and 
would necessarily exclude their right of 
claiming a share inthe income of the lands 
insuit. The amount of Rs. 289-14-7 is taken 
from the Alienation Register, Ex. 43 which 
shows that the amount is fluctuating every 
year. The plaintiff has not shown 
that Survey Nos. 103 and 106 belong to 
him otherwise than as an inamdar. The 
fact that the lands are not entered in the 
name of the inamdar in the Revenue Re- 
‘cords may not be conclusive proofof any 
absence of right in him, butit raises the 
presumption that the plaintiff is not entitl- 
ed to these lands otherwise than as an 
inamdar of the village. In.Ex. 38 the 
lands are entered as "Government waste” 
and in the Recordof Rights these lands 
are not -entered in the name of the 
plaintiff but are described as forming part 
of Kuran. The plaintiff has led no other 
evidence to show that he is entitled to 
thé ineome of this village otherwise than as 
an inamdar, and on his behalf it is 
argued that the plaintiff is entitled to the 
income of these lands as inamdar onthe 
ground thathe is entitled to bring into 
cultivation other waste lands and to retain 
the produce of the lands which he brings 
iato cultivation. The lands,Survey Nos. 103 
and 106, have not been brought into cultiva- 
tion by the present plaintiff. In Ram 
Chandra Mantri v. Venkairao (2) it was held 
that an inamdar was entitled to deal with 
unoccupied lands for the purposes of 
revenue because he isentitled to realise 
as much revenue as.Ée can and not be- 
cause he has a grant of the soil of unoccupied 
lands. The village in suit is a sharakati 
inam village &nd Government are entitled 
to ashare ofthe revenue. In the case of 
` Vishvanath v. Mahadaji (8) the inamdar's 
right toenclose-a piece of land used as 
pasture land by the villagers was negatived, 
The plaintiff's rights to the landsin sui; 


(99 6 B. 598 at p. 608; 3 Ind. Dec. (s. 8.) 854. 
(3) 3 B, 147; 2 Ind, Des, (x. s.) 98. 


[103 L. O. 1927] 


are restricted to his rights a3 an inamdar. 
According to the decision ofthe Inam 
Commissioner, the plaintiff is entitled to 
Rs. 55-11-0 percent. of the revenue of the 


village and the Government are entitled to. 


the remaining portion, namely, Ra. 41 5-0 per 
cent, of the revenue. The decision of the 
Inam Commissioner is final as regards the 
land ‘and interests concerned in the 
decision: Ramrao Govindrao y. Secretary of 
State (1) and Vasudee Pandit v. Collector of 
Puna (4). It. is not shown that the decision 
of the Inam Oommissioner hasbeen modi- 
fied either by any order of the Governor 
‘of Bombay in Council under r. 2 of Sch. A 
of Act Xlof 1852 or by the sanad granted 
under Bombay Act II of 1803. Ifthe sanad 
had been issued under s..2 of Bombay 


Act II of 1863, different considerations. 


would prevail. The sanad is issued in this 
case under s. 4 of Bombay Act II of 1863, and 
the amount of judi mentioned as being pay- 
able to Government is not a fixed amount. 
The plaintiffhas not shown that he is ex- 
elusively entitled to retain the income of 
the lands in Survey Nos. 103and 106. In 
‘fact, Government have been recovering 


` the income of the plaint land for the last. 


,etwenty-five years, and the plaintiff hasad- 
mitted in his evidence that he has not 
geen any record after 1873 74 showing that 
Government were not given a share of the 

“income of the plaint lands realised by. the 
inamdars. I think, therefore, that the 
decision of the Inam, Commissioner is not 
in any way modified by the sanad which 
has, been granted to the plaintiff in thé 


year 1893, and both under the decision of ` 


the Inam Commissioner and the. sanad, 


Ex. 45, the plaintiff has not: shown that he 


is entitled to exclude Government from 
participation in the income of the lands, 
Survey Nos. 103 and 106. 


T, therefore, agree that the decision of 


the’ lower Court should be: confirmed 
and the appeal should be dismissed with 
costs, 

A. N.A, 


* Appeal dismissed. 
(4) 10 B. H. ©, R. 471. ie 
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ALLAHABAD HIGH COURT. 
. Ssconp CIVIC APPEAL. No. 1437 os 1994, 
P I . May 26, 1927. . E 
Present:— Justice Sir Cecil Henry Walsh, 
Kr.. and Mr. Justice Kendall. 
PUTTU LAL AND aNOTHER—DREFENDANTS 
oe —~A PPELLANTS 
versus : 
RAM CHANDAR —PLAINTIFF AND 
JAFAR HUSAIN—DszrFsNDANT— 
; RESPONDENTS. ' 
Limitation Act (IX of 1908), Sch. I, Art. 184— 
Applicability of Art. 134, tests of—Transfer by mort- 
gagee—Deed of transfer ambiguous—Presumption of 


transfer of mortgage right alone—Construction of 
deed, when question of law. 


. Article 131 of Sch. I ofthe Limitation Act is not 
applicable where no title adverse to that of the 
original mortgagor has been set up by the deed of 
transfer concerned. [p. 256, col. 2.] 

Per Walsh, J.—Although the mere interpretation 
ofa doeument standing by itself, is rarely, if ever, a 
question of fact, yet where a document leaves part of 
the subject-matter ambiguous, evidence may be given 
on both sides to remove the ambiguity and the ques- 
tion becomes one of fact. [p 255,coLl] 

Venku Shettithi v. Ramachandrayya (1, followed. 

Per Kendall, J.—When a deed of transfer 
executed by a mortgagee is ambiguous as to whether 
only the mortgagee rights or the full proprietary 
rights are transferred, the natural presumption is 
that only the rights possessed by the transferor, that ' 
is, the mortgagee rights are transferred. [p. 256, col. 2.] 

Second appeal from a decree of the Ad-' 
ditional Subordinate Judge, Farrukhabad, 
dated the 22nd of September, 1924, 

Mr. Benod Behari Lal, for the Appel- 
lants. d 

Mr. N. P. Asthana; for the Respondents, 


FACTS appear from the judgment of 


Kendall, J. ; 

f JUDGMENT. ° 
Walsh, J.—This case has been refer- 
red tothe decision of two Judges, For 
my own part, I think it is concluded by 
the findings of fact. It is quite true that 
the mere interpretation of a document 
standing by itself is rarely, if ever, a ques- 
tion of,fact, but it is equally true that 
where a document leaves pari of the sub- 
ject-matter ambiguous, evidence may be 
given on both sides to remove the ambi- 
guity, It is not: disputed that the decu- 
ment in this case is ambiguous in the 
sense that a stranger regding it, knowing 


. nothing about the parties or the property, 


, ‘might thihk, and reasonably think that it 


‘dealt with the proprietry rights -of the 


property, whereas persons concerned in the 
transfer might show to the stranger, or any 
other third party including the tribunal 
that that inferenée was not well-founded, 
because before the transfer and after the 


M 


"(m 
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transfer, they themselves, by their conduct 


. Bhowed that they never intended to deal 
. with the ownership but with. a.limited 


1 


BH 
Bl 


interest. ‘Che foregoing statement, I think, 


- fairly accurately represents. the circum- ` 
>. gtances under which the construction of.a , 


document may be a question of fáct and 
those. under ,which it must be treated as 
a mere question of law 
Having regard to thé circumstances in 
this case that the document on the face of 
ib is capable of justifying either inference, 
the Courts below were right in considering 
the evidence and the Munsif has expressed, 
as wellas any body could do, the. reasons 
for finding that the parties merely dealt 
with and intended to deal with the mort- 
gagee rights only. That is a finding of 
-fact, which we cannot interfere with even 
if ‘we disagreed with it. It seems to me 
‘that the. law applicable to.the various con- 
-tingencies of fact which’ may arise in a 
matter of this sort is well and compendiously 
‘summarised on pages 35 and 36 of 49 Mad. 
[Venku Shettitht v. Ramachgndrayya (1).] 


-Having regard to the findings which 1 
- ‘have mentioned, this case comes within 


class: 2 of the four classes tthere sum- 


‘ marised. 1t, therefore, follows that Art. 134 


does not apply-and that the Courts below 


- wera right and that this appeal must -be 


dismissed with costs.. 


Kendall, J.—I agree. The 


question 


we have had to decide was whether Art. 
134 of the Indian Limitation Act- would: 


‘apply to this case or not, That depends 
on whether the transfer by. Musammat 
‘Radha in 1891, in favour of the predeces- 


. sors of the ‘present appellants. purported 


to bea transfer of a mortgagee right or of 
a full proprietary right. It appears to me 


that what hasto be determined in a case 


where- Art:'134 is relied on by one of the 
parties is whether any title adverse to that 
of the original mortgagor, has been set up 


a by the deed. of transfers concerned. 


; [n the present case one Mir Ali executed 


“a usufruetuary. mortgage in 1679 in favour 


of one Param Sukh. In ' 1891 Param 
Sukh's widow Musammat Radha hypothe- 
cated certain property including that which 
was the subject ‘of. mortgage fn 1679 to 
Puttu Lal and Madho Ram, who in 1899 


' "obtained a cceree fcr the sale ofthe pro- 
' perty hypothecated to them in the deed of 


(1) 92 Ind. Cas.242; 49 M. 29° 49 M. L. J. 634; 22 
W, 885; (1925) M. W. N. 860; A.I R. 1920 Mad. 


' 
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1891, They obtained possession of the 
property by auction-sale in execution of 
‘their own decree.- The successor of the 
original mortgagor Mir Alithen sued for 
redemption. : 

If in 1891 Musammat Radha really in-' 
tended to transfer the full proprietary 
right in the property in suit to her trans- 
feree, she would “besetting up a title ad- 
verse to that of the original mortgagor 
Mir Ali, &nd the result would be that Art. 
184 would apply. The appellants have 
relied on the deed of 1891, in order to 
show that the intention of both parties was 
that the full proprietary right should be 
transferred. There is no passage in the 
deed itself that definitely purports.to con- 
vey a full proprietary title. All that can 
be said in favour of the appellants is that 
no mention is made of the fact that Musam- 
mat Radha only possessed a mortgagee 
right in the property. The question being. 


‘whether she was transferring a mortgagee's 


right or mortgagor's right, and that ques- 
tion finding noanswer from the wording 
of the deed itself, it would appear to be a 
natural presumption that what she trans- 
ferred was the right which she possessed,, | 
namely, the mortgagee's right. It has been 
shown ‘in -evidence that her transferee was 
subsequently recorded as the mortgagee 


and this is a definite corroboration of the 


presumption which I tbink can fairly be 
made from the document itself. In these 
circumstances it appeárs that Art. 134 can- 


not be. applied and the -appeal must be 


dismissed with costa. i 
AN, A. , Appeal dismissed, 





BOMBAY HIGH COURT. 
- First Orvip ArPzaL.No. 362 or 1926. 
jn March 7, 1927. 
Present :—Mr. Justice Crump and 
E: Mr. -Jusgice Baker. 
NATVARLAL TRIBHOVANDAS— 
APPELLANT ! 


versus d 
E. D. SASSOON & Oo., Lrp—RzsPoNDENTS, 

Civil Procedure Code (Act V of 1908) O. XXI, 
T. 00,0. XXX, v. 2— Suit by firm—Counter-claim—  . 
Disclosure of names of partners by firm's attarneys— 
Decree against  firm—Ezxecution—EHight of person 
whose name was disclosed to show he is not partner.- 

In asut by a firm a .counter-claim was made 
agaizst ihe firm and the defendants applied for dis- 
covery of the names of the partners of the firm. 
The attorneys of the firm disclosed the names of the 


atop UR JE 
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partners and a decree was pasied against the firm. 
One of the persons whose name was so disclosed and 
against whom the decree was sought to be executed 
contended that he was not a partner of the firm : 
Held, that he was entitled to prove that he was 
not a partner. [p. 258, col. 1.] . 
_ The whole scope of O. XXI, r. 50, isto provide 
that no person shall be held liable in the execution 
ofa decree against a firm unless his position as a 
partner of the firm has been in some way established. 
` Clauses (b) and (e) of the first paragraph lay down 
“certain cases in which it may be safely said that a 
party knows the suit has been launched against him 
on the allegation that he is a partner in the firm. 
In those cases nothing further remains to be 
decided as regards his liability, but in the absence 
of any decision or any basis for execution against 
him, the case put forth under sub-r. (2) of r. 50 
arises, and in those cases the party who desires 
execution against any person must, apply to the 
Court for leave, and if the liability is not disputed, 
the Court grants leave; if the liability is disputed 
the issue as to partnership has to be tried. [ibid.] 
Order XXI, r. 50 of the Civil Procedure Uode is 
wa by O. XXX, r. 2 (3) of the Code. 
ibid. 
Order XXX,r. 2 of the Code deals with the case of 
plaintiffs. [ibid.] i 
Appeal against an order of the First 
Class, Subordinate Judge at Broach, in 
` Application in Darkhast No. 136 of 1:26. 
Mr. A. G. Desai, for the Appellant. . 
- Mr. Kanga, (with him Mesers.. Payne & 
Co), for the Respondents. 


: JUDGMENT. 
. Crump, J.—There were certain deal- 
ings between the firm of Chunilal Lallu- 
bhai and the firm of E.D.Sassoon, which deal- 
ings were referred to arbitration. Anaward 
followed upon that arbitration, and the firm 
of Chunilal Lallubhai sued to set aside the 
award. The plaint was filed on December 
2, 1993. The defendants counter-claimed 
on the footing of theaward, and called 
upon the plaintiffs’ Solicitors to disclose the 
names of the partners in the firm. That was 
presumably done under the provisions of O. 
XXX, r. 2.In reply on February 4, 1924, the 
plaintiffs’ Solicitors gave fivenamesincluding 
the name of Natvarlal Tribhovandas who is 
now the appellant before us. Thesuit was 
dismissed with costs “nd. the counter-claim 
was allowed with costs. The decree was 
against the firm of, Chunilal Lallubhai. 
This decree was then transferred for 
execution to the Court of the First Class 
Subordinate Judge of Broach, and defend- 
ants. Messrs. E. D. Sassoon & Co, who 
were the decree-holders, moved the Court 
for execution. The appellant Natvarlal 
Tribhovandas contended that he was not a 
partner, but the Court decided that by 
reason of the terms of O, XXX, r, 2, sub-r.(3) 
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that point was not open to him, and directed 
that execution should proceed against the” 
appellant personally, Against that order 
he now appeals. : 

The decree was a decree against a firm, 
and he provisions of O. XXI, r. 50, are, 
therefore, applicable. In such cases execu- 
tion is permitted asa matter of course 
against the property of the -partnership or 
against any person who is within the terms 
of el.(b) or el. (c) of the first paragraph of that 
rule. Now it cannot be said here that the 
appellant appeared iu his own name under 
r.6orr.7 of O. XXX, or that he. has 
admitted on the pleadings that he is a 
partner, or that he has been adjudged to be 
a partner. There is no appearance by him 
in his own name, and no admission made 
by him, and no adjudication. His case is 
that he, never authorised the plaintiffs’ 
Solicitors to state that he was & partner in 
the firm, and in the absence of proof of 
any such authority there is clearly no 
admission. Clearly again he'is not a person 
who has been individually served with 
sümmons as & partner, and, therefore, he 
does not come withincl. (b) or cl. (c) of the 
first paragraph of r.50. But itis argued 
-before us, and that argument has found 
favour with the lower Court, that by virtue 
of certain words in O. XXX, r. 2 (3), this 
question of partnership is in some way 
concluded. Referring to the disclosure 
made of the names of the partners the sub-r, 
(3) runs as follows: “ The suit shall proceed 
in the same. manner, and the same con- 
sequences in all-respects shall fdllow, as if 
they (that is, the persons whose names are 
disclosed) had been named as plaintiffs in 
the plaint.” Taking those words as they 
stand, I should be inclined to hold that 
they refer tothe proceedings in the suit 
and they have no application to anything 
that follows after the suit has reached the 
stage of adecree and has thus been 
completed. It is well-known that O. XXX 
is based upon O. XLVIIIA of the Rules and. 
Orders of the Supreme Court, andthe only 
substantial difference is that what isr. 8 
in O.XLVIIIA has been taken out of that 
Chapter efor the purposes of the Civil 
Procedure Code and re-appears as O. X XI, 
r. 50, but that cannot in any way affect the 
consideration of the relevant rules. If 
O. XLVIIIA ofthe Rules of the Supreme 
Court.is read, itis extremely difficult to 
suppose that r. 8 was intended to be 
controlled in any way by O, XLVITIA, r, 2, 
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Had that been so, undoubtedly apt words 
^ would have been chosen to express that 
result. Similarly, therefore, there can be 
no reason to hold that O. XXI, r. 50, is 
controlled by the words whichI have cited 
from O. XXX, r. 2 (3), even supposing that 
those words have any application to any- 
thing beyond the progress of the suit itself. 
The whole scope of O. XXI, r. 50, asi 
understand it, is to provide thatno person 


shall be held liable in the execution ofa 


decree against a firm unless his position 
asa partner of the firm has been in some 
way. established. And cls, (b) end (c) of the 
first paragraph lay down certain cases in 
which it may be safely said that à party 
knows the suit has been launched against 


MAUNG KYAW v. KO AYE. 


[103 1. C. 1927] 
of the presumed object of the Legislature, 
end having regard to that presumed object ` 
the conclusion is as I have stated. We 
allow the appeal with costs in’ the lower 
Court also, and direct that the darkhast 
be dismissed asagainst the present appellant. 
This order wil in no way affect the 
darkhast as against those persons who have 
not appealed against the order of the lower 
Court. 

Baker, J.—1 agree. 


A. N. A, Appeal allowed. 


him on the allegation that he isa partner . 


in the fifm. In those cases clearly nothing 
further remains to be decided as regards 
his liability, but in the absence of any 
decision or any basis for execution against 
him, the case put forth. under sub-r. (2) of 
r. 50 arises, and in those. cases the party 
who desires execution against» any person 
must apply to the Court for leave, and if 
'.the liabihty is not disputed, the Court 
grants leave; if the liability is disputed the 
issue as to partnership has to be tried. 
That is the general scope of O. XXI, r. 50, 


and, as I have said, to make itin any way . 


. subject to O., XXX,r.2 (3), as the lower 
Court has done, would be to make the 
provisions of O. XXI, r. 50, to a large extent 
nugatory. It must also be pointed out with 
reference to the particular case before us 
that O. XXX, r. 2, deals ‘with the case of 
plaintiffs, and in so faras we are concerned 
with the counter-claim is must be remem- 
bered that the counter-claim is a cross-suit, 
“and that the firm of Chunilal Lallubhai 
were defendants forthe purposes of that 
cross-suit, and, therefore, upon that ground 
also it would be difficult tohold thatO. XXX, 
r. 2(3), had any application to this matter. It 
does not appearthat any action was taken 
"under O. XXX, r.1,which appliesto the case 
of plaintiffs and defendants alike. Uponthese 
grounds I am of opinion that the decision 
of the lower Court is incorrect and cannot 
be upheld. I do not refer to cgses that 
have been cited including that which is 
relied upon in the lower Court’s judgment 
because they do not really touch the ques- 
tion before us. No cases have been cited 
bearing upon the inter-relation of O. XXI, 
r. 90, -and O. XXX, r. 2, and that being so, 
ye mustinterpret those rules in the light 


RANGOON HIGH COURT. 
Civit Revision No. 377 or 1920. 
February 18, 1927. 
Present:—Mr. Justice Brown. 
MAUNG KYAW.AND ANOTHER— 
APPLICANTS 
versus 
KO AYE snp ANOTBER— RESPONDENTS. 

Cwil Proçedure Code (Act V of 1908), O. XLVII, 
“y. 1—Review—Parties agreeing to abide by decision in 
another suit—Decree—Heversal of latter suit in appeal 
—Application for review of former suit, competency 
of—Appellate decree, effect of. 

Where a Court has passed a decree ina suit in 
accordance with the decision in another suit which 
the parties had agreed to abide by, it has got the 
powerto review the decree passed by it and to set 


it aside, if the decision in the latter suit is set aside 
in appeal. > 

Waghela Raisangji v. Shaik Masludin (2), fol- 
lowed. > 


Kotaghiri Venkata Subbamma Rao v. Vellanki. - 


Venkatarama Rao (1), distinguished. 

The passing of an appellate decree has the effect 
of yoiding the original decree from, its inception. 

Mr. Kyaw Zan, for the Applicants. 

JUDGMENT.—I do not think that 
there is any substance in this application. 
The petitioners filed’ a suit in the Small 
Cause Court, Rangoon, for ejectment of the 
respondents froma house. The case was 
kept pending until thé decision of another 
case on the Original Side of this Court, 
This Court in that suit finally passed orders 
in favourof the plaintiffs, and the Small 
Cause Court in the suit now under revision 
then passed orders decreeing this. suit. 
This was said to be in accordance with an 
agréement by the parties that the decision 
in this caseshould be governed by the 
decision in the case by this High Court. 
SuBsequently the decision of the Original 
Side of this Court was set aside on 
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appeal. The defendants then filed an 
application’in review and their application 
was granted and the decree against them 
set aside. ‘ 

It is contended that no sufficient ground 


for review was made out, and I have been ` 
referred to the cage of Kotaghiri Venkata ` 


Subbamma Rao v. Vellanki Venkatarama 
Rao (1). In that case it was held that 
something. which did not exist at the 
passing ofa decree could not be a good 
ground for review. Buta review had been 
asked for then on the ground of an agree- 
ment eame to by two of the parties after 
the decree Inthe present case itis true 
that the decree of the High Court on appeal 
was passed after the decree sfthe Small 
Cause Court. But the effect of that appellate 
decree was to set aside the original decree 
of the High Court. Thé decree sought to 
bs reviewed was based on the assumption 
that the original decree ofthe High Court 
was valid and binding. That assumption 
was subsequently proved to be wrong. The 
passing of the appellate decree was not 
, merely an event subsequent to the decree 
sought to be reviewed. It had the effect of 
- voiding the original decree. from its 
inception, That such circumstnnces do 
afford a good ground for review was the 
view taken in Waghela Raisangji v. Shaik 
Masludin (2) and in that view l concur, It 


does not seem to me that that decision was: 


or was intended to be, overruled by the 
decision .of their Lordships of the Privy 
Council in the Madras case. I would 


further note that one of the grounds of 


review inthe present casa was that the 
judgment sought to be reviewed was 
passed without any evidence being recorded. 
In this ground also there would appear to 
be some force as I cannot find on the 
recordsan agreement to be bound by the 
Hight Oourt decree whether it were set 
aside on appeal or not. i 

I dismiss this application. 

A. N, A. Application dismissed. 


A. 197; 4 O. W.N. 725; 10 M. L. 
111; 7 Sar. P. O. J: 678 (P. O.). 
Ind. Jur, 391; 7 Ind. Dec. (N. 8.) 


; 27 1 
. L. R. 
330; 13 
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NAGPUR JUDICIAL COMMIS- 
I5 SIONER’S COURT. 
First Crvit ArPEAL No. 56B or 1926. 
. April. 14, 1927. | 
Present :—Mr. Hallifax, A. J.C. 
SITARAM-MADHOJI AND ANOTHER 
: —PLAINTIFFS— ÁPPELLANTS i 
2 ] versus f ! 
MAROTI AND oTB8EsSS—DEFENDANTS— 
RESPONDENTS. 

Hindu Law—Alienation by widow—Suit by rever- 
sioner—Reversioner's election to avoid, how' made— 
Peaceful demand for possession or attempt’ to take 
forcible possession, whether sufficient—Alienee’s posses- 
sion, when becomes wrongful—RHeversioner's right to 
mesne profits. , 

The election of a reversioner to treat an alienation 
by a widow as a nullity, so as to make the possession 
of the alienee wrongful and'entitle the reversioner to 
claim mesne profits can be expressed not only by the 
filing of a suit, but also by an oral peaceful demand 
for possession, which, if refused, converts the posses- 
sion of the alienee to that of a trespasser. The 
intention of the reversioner to avoid an alienation by 
a widow can also be communicated to the alienee by 
an attempt to take possession forcibly. [p. 260, col. 
1 E . . ~ 


"Bijoy Gopal, Mukerji v: Krishna Mahishi Debi (1), 
distinguished., ` 


Appeal against a decree of the Subordi- 
nate Judge, First Olass, Ellichpur, dated the 
13th July, 1926, in Civil Suit No, 58 of 1925, 

Mr. N. B. Niyogi, for the Appellants. 


JUDGMENT.—The last male owner of 


"m 


the property in question was Lakshman’ 


. Kunbi, who died in 1889. "The first plaint- 


iff Sitaram-Madhoji inherited his property 
when his widow Balambi died on the 15th 


of September, 1919.-On the 30th of October, 


1920, he executed in favour of the second 
plaintiff, Sitaram-Hambirji, a champertous 
sale-deed of half the property that Balambi 
had alienated during her lifetime, and the 
present suit isone of at least two instituted 
by them to recover possession of that pro- 
perty: from different alienees. In the plaint 
which was filed on the 28th of March, 1925, 
in addition to the claim for possession, 
which has succeeded, there was also a claim 
for the mesns profits of the fields in ques- 
tion for the year 1922-23 and the two follow- 
ing years. The net income from the fields 
during those three years has been found 
and is admitted by both ‘parties to have 
been Rs. 1,500. V 

. The present appeal by the plaintiffs 
is against the refusal of a decree for that 


aX e 
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v. Krishna Mahishi Debi(1) and bas epparent- 
ly read'it to mean that in a case of this kind 
the election of a reversioner to ireat the 
alienation by the widow as a nullity, so as 
to make the possession of the alienee 
wrongful, can only be expressed by the fil- 
ing of a suit. That is obviously incor- 
rect; as econ as the reversioner demands 
possession and it is refused the alienee is a 
trespasser. 

-In the judgment itis stated, almost in- 
cidentally that the learned Judge dces not 
believe the story put forward by the plaint- 
iffs of a demand for possession in the 
summer of the year 1921. That question, 
which is one of fact, isthe only question 
remaining for decision. In the plaint it is 
stated that the plaintiffs demanded posses- 
Bion and it was refused, but the time at 
which this was done is not defined further 
than by saying that it was after the death 
of Balambi. 

The defendant Maroti, who forthe most 
part conducted liis own eese in the lower 
Court as he did hese entirely, made no men- 
tion in his pleadings of eny demand for pcs- 
session and the matier is not expressly 
mentioned in any of the issues framed. The 
third of them is “whether the plaintiffs are 
entitled to get tLe profits claimed ", and 
itisapparent from the evidence that was 
led, that the parties understood this to in- 
clude the question whether the plaintifis 
had intimated their intention of avoiding 
the transfer at any time before the institu- 
tion of the suit, and if they did when this 
happened. * 

The evidence on this question is as fol- 
lows. The first plaintiff Sitaram-Madhoji 
(P. W. No. 2)saysthat about a year and ahalf 
after Balambi's death, that-is about March 
1921, he endeavoured to take possession by 
way of the usual formality of taking ploughs 
to the land and attempting to plough it but 
the defendant Maroti would not allow him 
to doso. TillujiKunbi (P. W. No. 4)speak- 
ing in January 1926 fixes the time as "about 
four years and some months ago during 
summer," which is the same. He says that 
both plaintifis hired a plough from him 
and another from one Rajaram Sjmpi for 
the purpose of asserting their rights in the 
conventional way; he did not go with 
them to the fields, but before they went 
there (apparently on the same day, though 

(1) 34 0. 328; 5 C. L. J. 334; 11 C. W. N. 494; 9 Bom. 


L H. 602; 17 M. L. J. 154; 2 M. L, T. 133; 4 A. L. J. 
39,241 4.87(B.O) - | 
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this is not certain) they told the defendant 
Maroti in his presence what they were about 
to do ard he "replied tkat he would see 
how they would send wakhars to the 
fields.” 

Shiamrao Kunbi (P. W. No.5), Patel of the 
village, speaks of the same conversalion 
as Tilluji, which both say took place “under 
a combined nim and wad tree," and he 
says it wasin the summer of 1921. His 
version ofit is this. “About five years ago 
both the plaintiffs.demanded possession over 
the fields in suit from the defendant Maroti 
and the latter declined to give possession. 
Defendant Maroti remarked that his farther 
had purchased the fields from  Balambi. 
This was the only dispute between. It was 
in the year 1921 during summer. Witness 
Tiluji was present there in his gaiwada 
and 1 was in my house." The whole of this 
except the first sentence was eliciled in 
crogs-examination. 

Simila: ly the second plaintiff Sitaram- Ham- 
birji (P. W. No. 8) said nothing about the de- 
mand for possesrion till he was questioned 
about it in cross-examination. Then he said: 
“About one year aiter the sale in my favour 
I bad gone to take possession of the fields 
in the summer of 1921. I donot remember 
the month of my purchase.” The sale-deed 
in his favour was executed on the 30th of 
October, 1920. No evidence on this or any 
other point was given by the defendants. 

The learned Judge of the lower Court: 
disbelieves this evidence because ,there is 
nothing in the plaint beyond the usual 
formal statement of a demand for possession 
which had been refused, and because the 
story of the attempt to take possessjon, in 
addition to the peaceful demand for it, 
appears to him to be “ an afterthought to 
bring the case within the rule laid down 
by their Lordships” in the Privy Council 
case previously mentioned. This story is 
also considered disproved by the deposition 
of Shiam Rao Patel (P. W. No. 5) who says 
there was no attempt t take possession but 
only & demand and refusal, 

This is based on misconceptions both of 
the principlestated in the Privy Council case 
and also of the evidence in the present case. 
The intention of a reversioner to avoid an 
alienation by a widow can be communicated 
to the alienee by peaceful wordsas well as 
by an attempt to take possession forci- 
bly, and perhaps better, and the wit- 


-nesges do not give contradictory versions 


of asingleincident but versions of two in 


ae 
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cidents-which agree in respect of each. Fur- 
ther the suggestion that an attempt to take 
possession forcibly would“ bring the case 
within the rule laid down” whereas a peace- 
ful demand would not, is incompatible 
with the view that nothing but the in- 
stitution of a suit could do that. 2 


‘It is proved beyond doubt by .thisevi- . 


DOOPLY V. MOOLLA. 


dence that in the summer of the year 1921. 


the two plaintiffs together told the defend- 
ant Maroti thatithey hadino intention of 
allowing the alienation by Balambi to 
hold good after her death, and demanded 
possession of the land, which he refused. 
Another fact making this still more certain, 


which seems to have béen left out of sight. . 


is that it was in October of the previous 
year that Sitaram-Madhoji had sold half his 
rights in the alienated land to Sitaram- 
Hambirji. Itisin the last degree im'prob- 
able that either of them would wait. very 
long after that without at least asking 
the defendant to hand over the property to 
them peacefully. | i 


The plaintiffs are clearly entitled to get 


Rs. 1,500 from the defendants, but their. 


own delay in bringing the suit cuts them 
off, not only from claimingany profits for 


the year 1921-22, but also from getting in- 


terest for the period before ‘the institution 
of the suit and indeed no interest was spe- 
cifically claimed in the plaint. They are, 
however, entitled to interest from the date 
on which they did come to Court.  . 
The decree of the lower Court will accord- 


ingly be modified’ by the addition to it of 


an order that the defendants shall pay to 
the plaintiffs the-sum of Rs. 1,500 with 
compound interest thereon at 6 per cent, per 
annum “from the 28th of Mareh 1925 till the 
date of payment. 


The defendants willalso ' 


be ordered to pay the whole ofthe costs of: 


the plaintiffs and their own in both Courts. 


The Pleader's feein this Court will be seven-" 


iy five rupees. 


|G. Ri D. Decree modi fied. 


no 
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RANGOON HIGH COURT, 
'.— CIVIL MiscELLANEOUS APPEAL 
No. 150 or 1926, 
d February 21, 1927. 
Present:—Sir Guy Rutledge, KT., 
Ohief Justice, and Mr. Justicé Brown. 
C. E. DOOPLY AND oTRERS—A PPELLANTS 
: ` versus i 
M. E. MOOLLA AND OTHERS 
_ RESPONDENTS. ; 
Civil, Procedure Code (Act V of 1908), s. 92—' 
Addition of party as defendant—Sanction of Advocate, 
General, whether necessary—Order refusing to im- 
plead as party, whether ‘judgment’—Appeal, main-, 
tainability of—Decision in suit under. s. 92, whether 
operates in rem. : " 
A person can be impleaded as a defendant in a suit 
under s. 92 of the Oivil Procedure Code, without the 
sanction of the Advocate-General. Lp. 261, col. 2,] 
An order refusing to implead a person as a party” 
to a suit under s. 92 of the Oivil Procedure Code, 
finally adjudicates.or concludes the matter so far as 
that person is concerned and is, consequently, a 
‘judgment’ within the meaning of cl. 18 of the Letters 
Patent of the Rangoon High Court. [p. 262, col. 1.] 
E Commercial Bank of India, v. Sabju Saheb (i), 
followed. ` 
The decisiqn in a suit under s. 92, Civil Procedure 
Code, operates in rem. [abid] 
Mr. Ormiston, for the Appellants, 
Mr. Munsht, for the Respondents. 


"JUDGMENT.—This is an appeal by 
five persons who sought to be joined as de- 
fendants in Civil Regular No. 28 of 1995, a 
suit brought by the first three respondents 
against the 4th respondent under s. 92 of the 
Civil Procedure Code. Ifthe learned Judge 
had refused to join the appellants by 
reason of the lateness: of their application 
we consider that he would have been 
probably amply justified, seeing that the 
suit was filed on the 19th January, 1925, 
and, from the diary, was ripe for hearing 
in the beginning of 1926 and the Advocates 
were -getting successive adjournments to 
postpone its hearing in January and 
February of that year, while the application 
of the present appellants was not filed 
until the middle of July. The learned 


^ Judge, however, has not proceeded upon 


that ground, but states that the provisions 


.of s. 92 seem to insist on persons who -are 


^ made parties to a suit ‘of this kind first 


obtaining the consent in writing of the, 
Government- Advocate and this is clearly in- 


- correct, as it has never been held, nor does 


the section warrant the Court holding that -, 


'^. defendants to become parties to a suit 


require any consent from the Government- 
Advoeate. “Plaintiffs, no doubt, do. The 
learned d udge then referred the appellants 


« 


^ 


Jag 7 57 
Adyocate to obtain his 


Disce da 


to be plaintiffs and in view of the pro- 


` visions of O. T, r. 10, sub-r. (3) of the Civil 
Procedure Code in such circumstances we. 


„consider that the Courtis not competent to 
join a party asa co-plaintiff without his 
consent. The order appealed from virtu- 
ally amounted to a refusal to join them 
as parties at all, . 


:. The first point for our consideration is 
. whether in such a case-an appeal lies. In 
Jan ordinary suit in personam a refusal to’ ` 


join a party might very well be not appeal- 
ableas the party might not be bound and 
probably: would not be bound by the decree 


. that might be passed. But a suit under 
s. 92 operates in. rem and an order tanta- 


mount to refusing to join persons'as par- 
ties, in our opinion finally adjudicatés or 


concludes the matter so far as,those per-: 


sons are concerned. It is consequently; in 
our opinion, a judgment within the mean- 
ing of cl.13 of the Letters Patent. In this 


view we are supported by the opinion ofa |." 


‘Bench of the Madras High Court in the 
Commercial Bank of India v. Sabju Saheb 
(1) That, no doubt was a suit in personam. 
The principles there acted upon apply with 
even greater -force in the present case. 


We. accordingly must treat the order as 


appealable. 


. A poiht"has been urged on behalf of the 
respondents that when thesuit was filed they 
were the-only trustees of-the Suratee Jumma 
Masjid, Mogul Btreet,and that the first two 
appellants only became trustees during the 


. they refused, that the will of the majority 


of the trustees must prevail and, that the 
first two appellants should not be heard - 
by the Court. There would be considera- 2 


ble force in this argument if we’ could 
regard this as a suit by the trustees as 
a corporation but it seems clear to us 
that we cannot so regard it and if- not we 


. ‘see no reason why the minority trustees, 


if they differ (as apparently they do) on 


"some question in connection with this.suit 


should not be allowed to put their views 
before the Court. 


(1) 24 M 252 


eu 


The fact that they dre - 
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trustees, in our opinion, shows that they 
areintimately interested in the matters in 
issue. 


...With regard to the other three appel- 
lants, they stated that they are members 


of the Rander Punchayat and as the trusts 
in question are concerned with schools 
apparently for the edueation of Randerias, 
they seem to be persons interested in the 
matters in issue. There ‘is no suggestion 
in the order appealed from that the appel-' 
lants were not interested in the subject- 
matter of the suit and in fact the learned 
Judge's willingness to join them as plaint- 
ifis, if they obtained the consent of the 


-Government-Advocate, rather negatives the 


idea that they were notso interested, 
In these circumstances, the appeal isal- 


‘lowed-and the order appealed from set 


aside‘and itis directed that the appellants ' 

be joined as defendants. Costs three ‘gold 

mohurs. ee . 
ANA. Appeal allowed, 


ed 


. : BOMBAY HIGH COURT. 
. SEconp Crviz Aprzat No. 167 or 1926. 
^s March 8, 1927. 
Present: —Mr. Justice Crump and 
'. Mr. Justice Baker. 


DHONDU NARAYAN SHET—Derrspant 


APPELLANT ` 


: ; versus : 
VAMAN GOVIND PATVARDHAN 
AND OTHE&S—PLAINTIFFS—RESPONDERTS. 

Civil Procedure Code (Act V of 1908), 8.el05—Ex 
parte decree —Ordér setting aside decree; whether can 


7 . be attacked in appeal from subsequent decree on merits. 
pendency of the suit, that the plaintiffs ` 


invited them to join as co-plaintiffs, but. 


The. propriety of an order accepting an application 


_to-set aside an ex parte decree, cannot be attacked in 


an appeal from the decree subsequently passed on 
the merits of the case, inasmuch as the order does 
not 'affect the decision of the case' within the mean- 
ing of s. 105 of the Civil Procedure Code. (p. 203, col. 


"Sundar Singh v. Nighaiya 
Banke Behari Lal (3), followed. 

Nand Ram v. Bhopal Singh (4), not followed. 

Motilal Kashibhai v. Nana (1), distinguished. 

Second appeal against the decision of the 
District Judge at Ratnagiri, in Appeal 
No. 233 of 1924, reversing that of the Sub- 
ordinate Judge at Devrukh, in Civil Suit 
No. 367 of 1921. i : 
Mr. V. D: Limaye, for the Appellant. . 
Mr. G. B. Chitale, ior the Respondents. 
JUDGMEN'T;-—ln this case the suit 


(2) and Babu Ram v 


[10310,1997] - 


wasin the first instance decided in favour of 
the plaintiffs, a decree being made ex parte 


.'owing to the non-appearance of the defend- ' 


ant. Subsequently, on the defendant's 
application that ex parte decree was set: 
aside, and there was a hearing on the 
. merits with the resultthat the plaintiffs’ 
suit was dismissed. The plaintiffs appealed 
from this decree of the Subordinate J udge 
to the District . Court, and made it a: 
ground of their appeal . that the -lower 
Court acted wrongly in setting aside the 
ex parte decree. The learned District Judge 
considered the grounds on which the ex 
parte decree was set aside and held - that 
they were not such as to justify the lower 
- Court in setting aside the decree, and,. 
therefore, allowed theappeal and restored : 
. the original ex parte decree. The case 
now comes before us in second appeal, 
aad thefirst point raised for determina- 
_tion is whether the District Judge could 
consider the propriety of the order setting 
aside the ex parte decree. That’ order was 
. made under 0. IX, r. 13, and under 
'O. XLIII there is an 'appeal provided from 
an order under r. 13 of O. IX rejecting 
an application for an order to set aside a 
decree passed ex parte and Ho appeal is 
provided against an order setting aside 
such decree. Now under: s. 105, cl. (1) 
where a decree is appealed from, any error, 
defect or irregularity in any order affect- 
ing the decision of the case may be set 
forth as a ground of appeal in the memoran- 
dum of appeal, and’ the question before: 
us is this, whether the words, “error, 
defect or irregularity in any order, affect- 
ing the decision of the case”-are sufficient- 
ly wide to cover an order setting aside an 
ex parte decree. There appears: to have 
been considerable difference of judicial 
opinion upon this point, and a number of 
- gases have been' cited before us. There is 
only onecase of.this Court which in any 
way bearsupon the matter, and that is 
Motilal Kashibhai v. Nana (1: In that 
case, however, the point did not arise 
directly for decision in the way in which 
it has arisen before us. The question there’ 
was whether in & particular ‘case it was 
proper to exercise the. revisional powers 
of the High Oourt under s. 622 of the Oode - 
' of Civil Procedure. The order sought to 
‘be revised was no doubt anorder setting 


aside an ex parte decree, but the question ` 


(1) 18 B. 35; 9-Iud. Deo. (N. 5.) 5323: . 
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whether in an appeal under s. 591 such an 
order can bs made a ground of objection 
against the final decree was not consider- 
ed. It was assumed that such order could be 
made a ground of objection, and. therefore, 
that case is hardly a decision directly in 
point upon the matter now before us, 
There are several decisions of the other 
High Courts beariug upon this point, and 
among them we findiu Sundar Singh v. 
Nighaiya (2) that the majority of the, 
previous 
‘That wasa case strictly’ 


order accepting anapplication to set aside 
an.ex parte decree did not affect the deci- 


-sion on its merits and that seems. to me: 
to be a correct view of the. section in. 


question.: A similar view was taken in Babu 
Ram v. Banke Behari Lal (3). The decision 
itself was not on the question of an order 
setting aside an ex parte decree; never- 
theless a qrevious.decision of the Allahabad 
High Court upon that very point was 


cited by the learned Judges with.approval.: 


It is true that there was an earlier deci- 
sion of the Allahabad High. Court in 
Nand Ram v. Bhopal Singh (4) where a 
contrary view appears to have been ex- 


pressed, but that.again was a case under: 


s. 115, and not acase where the propriety 
of an “order sefting agide an ex parte 


decree was sought to be challenged in an’. 


appeal from the decree itself. In our 


‘opinion, in.the absence of any direct decision 


of this Court upon the matter. we should 
follow the decisions in Sundar. Singh v. Mi- 
ghaiya(2) and Babu Ram v. Banke Behari Lal 


(3): In that view ofthecasethe District Judge 


had no power to question the propriety of 
theorder of the lower Court setting aside’ 
the ex parte decree, and, therefore, his deci- 
sion -cannot be supported. The result must 


be that the decree of the lower Appellate. 


Court must beset aside and the appeal 
remanded toit for decision on the merits. 
'The appellant must have his costs ofthe 
appeal in this Court. The other costs 


will be. in the discretion of the District. 


Court. * 


AN. Decree set aside. 


“= (2) 88 ind. Cas. 920; 6 Lah. 94; A. I. R. 1925 Lah, 


6. 

(3) 87 Ind. Oas. 211; 47 A. 555; A da L. J. 444; L, 
R. 6 A. 297 Civ.; A. I. R. 1925 All. 4 

(4) 18 Ind. Oas. 1; 34 A. 392; 10 Hi L J. 130. 


decisions of the various High 
Courts are set out. 
in point and ‘the ground on which the 

decision was.based was that an erroneous . 
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ALLAHABAD HIGH COURT. 
BeGOND OrvıL APPRAL No. 1859 or 1924. 
May 25. 1927. 

Present :—Mr. Justice Boys. 
Musammat FAIYAZI BEGAM— 

PLAINTIFF—APPELLANT " 

versus i 
SABIR HOSAIN AND OTHERS— DEFENDANTS 

' —RESPONDENTS. 
, Civil Procedure Code (Act V of 1908), O. XXXIV, 
Y. 6—Mortgage suit—Personal decree for balance due 
after sale against persons not parties. to original suit, 
validity of. à 

A Court has no jurisdiction to pass a decree 


“under O. XXXIV, r. 6 of the Civil Procedure Code: 


agams persons who were not parties to the original 
suit. : 
Ramratan Lal v. Bhuri Begam (1), distinguished. . 

Second appeal from a decree of the Dis- 
trict Judge, Allahahad, dated the 24th of 
April, 1924. : 

Mr. Mukhtar Ahmad, for the Appellant. 

JUDGMENT.—This is a plaintiffs 
appeal in a suitfor a ‘declaration that a 
. certain decree under O. XXXIV, r. 6 
was not binding on the plaintiff.as having 
been obtainad by fraud. The circum- 
stances must be briefly set out. A father 
executed a mortgage ofcertain property. 
Subsequent to his death his four sons 
executed another mortgage in fevour of a 
different mortgagee and covering part of 
the same property and partly an additional 
property: The father mortgagor left be- 
bind him besidessons certain daughters. 
The subsequent mortgagee finally paid off 
the: prior mortgagee and. then brought 
a suit on Both mortgages. To that suit he 
only made: the sons defendants. In the 
event he wanted a decree under O. XXXIV, 
r. 6, and he applied for and obtained such 
a decree. He, however, applied for and 
obtained this decree not only against the 
four sons, who had been defendants in 
the suit, but against the two daughters. 
It has been found asa fact that the two 
daughters were duly served, though they 
deny service of the summons. . In any case 
they put no objection, and the decree was 
passed. It isto set that decree aside that 
one oftbe daughters brought the present 
suit making the other daughter a pro- 
forma defendant. The suit was brought 
on the allegation that the decree had been 


obtained by fraud. -It may or may not have - 


been so obtained, but it appears unneces- 
sary to enterinto that. The decree under 


y. 6 was as made manifestly beyond the 


. jurisdiction of the Court; It could only 
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have been' made against the defendants 
in the original suit. The trial Court dec- 
reed the plaintiffs claim, but the lower 
Appellate Court allowed the appeal and ' 
dismissed the plaintiff's suit relying on the 
decision in Ramratan Lal v. Bhuri Begam 
(1). That case is, however, clearly distin- 
guishable. In that case the plaintiff, who 
desired to get the decree set aside on the 
ground that it had been obtained by fraud, 
was one or more of the original defend- 
ants-judgment-debtors in the suit. Allow- 
ing the appeal I set aside the deeree of 
the lower Appellate Court and restore that 
of the Court of first instance. The &ppel- 
lant will have his costs. : 
A. N. À. Appeal allowed. 
(1) 30.Ind, Cas, 792; 13 A. L. J. 901; 38 A. 7. 





RANGOON HIGH COURT. 
First Civi, APPBALS Nos. 218 AND 219 
or 1925. 

i February 28, 1927. 

Present :—Justice Sir Benjamin Herbert 

Heald, and Mr. Justice Cunliffe. 
MA KIN—APPELLANT 
TOETSUS 
MA BWIN—ReEse0NDENT. 

Administration suit, nature of—Doctrine of lis 
pendens, whether applicable—Suit to set aside sale by 
administrator—Limitation—Limitation Act (X of 
1908), Sch I, Art. 91, applicability of—Probate and 
Administration Act (V of 1881) s. 90—Succession 
Act (XXXIX of 1865), s. 307—Transfer of Property 
Act (IV of 1882), s. 52. i 

‘A suit in which one of two co-heirs sues the other 
heir who is administrator of the estate for his share 
of the estate and asks for the profits of the esgate, in 
which a preliminary decree was given declaring that 
the plaintiff was entitled to a half share of the estate 
and directing that the usual accounts and enquiries 
be taken and made, in which a Commissioner was 
appointed to take those accounts and enquiries, and 
in which a final decree was given for the half share 
in the estate as found by the Commissioner 1s In fact 
an administration suit, whether or not if is such a 


‘suit in form, and the doctrinegof lis pendens does not 


apply to such a suit. [P. 265, col. 2.] 
A suit under s. 90 of the old Probate and Ad- 


ministration Act corresponding to 8. 307 of the new 
Suecession Act, by a person interested, te avoid a sale 
by an administrator is governed by Art. 91 of Sch. I 
of the Limitation Act and must be instituted within 
three years from the time when the facts entitling the 
plaintiff to avoid it become known tohim. [p. 265, 
col. 2; p. 266, col. 2.] 

Mr. J. R. Chowdury, for the Appellant. 

Mr. Rahman. for the Respondent. 

. JUDGMENT. 
Heald, J.—In Suit No. 26 of 1918 of 


‘ 
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the District Conrt of Myaungmya&, which 
was instituted by an application for leave 
to sus as a pauper on the 13th of Septem- 
ber, 1917, and was finally decided on the 
7th of August, 1922, Ma Bwin, the present 
respondent who was one of Shwe Aung’s 
two widows, sued Ma Me O, who was the 
other widow and was administratrix of 
Shwe Aung's estate to recover her half share 
of thatestate and she obtaineda decree for 
her half share. 

In Suit No. 51° of 1924 of the District 
Court of Pyapon, which is one ofthe two 
suits now under appeal, Ma Bwin sued the 
present appellant Ma Kin to recover posses- 
sion of half of holding of paddy laud 
which formed part of the estate, on allega- 
tions that she had been put into possession 
of that half of the land ‘in execution of 
the decree in the suit mentioned above and 
that the appellant had forcibly ousted her. 

Appellant pleaded that she was not 
bound by the decree.in Suit No. 26, and 
that she had bought the whole holding, 
of which the land claimed by Ma Bwin 
formed half, from Ma Me O, administra- 
trix of the estate, with the permission of the 
Administration Court, 

Ia Suit No. 57 of 1924 of the District 
Court of Pyapon, which is the other snit 
now under appeal the appellant Ma Kin 
sued fora declaration of her title in res- 
pect ofthe other half of thesame holding 
which the respondent Ma  Bwin had 
attached in execution of the decreas which 
she had obtained against Ma Me O in Suit 
No. 23. She said that she had bought the 
land from Ma Me O as administratrix with 
the parmission of the Court, 

Ma Bwin admitted the conveyance by 
Ma MeO but said tbat it was invalid. 

The two suits were heard together, the 
matter in dispute in them being Ma Kin's 
title to the holding which was conveyed to 
her by Ma Me O. 

It appears that in March 1915 Ma MeO 
applied to the Court, which had granted 
Letters of Administration to her, for per- 
mission to sell the holding which is now 
in dispute but that, although the Court gave 
her such permission she did not avail 
herself of it. Iastead in May, 1917, she again 
applied to the Court, this time for permis- 
sion to mortgage the land, and she obtained 
permission to mortgage it. 
it at once to a Chetty for Rs. 1,000 with 
interest at Rs. 2 per cent, per mensem. 
This was before the institution of Ma Bwin’s 
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She mortgaged - 
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Suit No. 26, On the 7th of June, 1919 
she sold it, without further permission from 
the Court to the appellant Ma Kin. 

Two questions arise in the cases, (1) 
whether the sale by Ma Me O to Ma Kin 
is void as having been made pendente 
lite, an§ (2) whether Ma Bwin is entitled 
to avoid the sale as having been made 
without the permission of the Administra- 
tion Court. 

On the'first of these questions the lower 
Oourt found that the doctrine of lis 
pendens applied. The learned Judge 
distinguished the case of A. L. A. R. 
Chetty Firm v. Maung Thwe (1) cited 
in the ease of Lee Lim Ma Hock v. Saw 
Mah Hone (2) on the ground that Suit 
No. 26 was not an administration suit. I 
do not accept this view. A suit in which 
one of two coheirs sues the other heir 
who is administrator of the estate for his 
Share of the estate and asks for the profits 
of the estate, in which a preliminary 
decree was given declaring that the plaint- 
if was entitled to a half share of the 
estate and directing that the usual accounts 
and enquiries be taken and made, in which 
a Commissioner was appointed to take 
those -accounts and enquiries and in 
which a final decree was given for the 
half sharein theestate as found by the 
Commissioner is in fact an administration 
suit, whether or not it is such a suitin form, 
and on therulings in the cases cited and 
the authorities mentioned therein I have 
no doubt that the doctrine of lis pendens did 
not apply, and that the sale by Mg Me O 
to Ma Kin was a vaild sale. 

It was nevertheless voidable under s. 90 of 
the (old) Probate and Administration Act at 
the instance of any person other than the 
administratrix who was interested in the 
property and Ma Bwin was undoubtedly 
interested in the property. The only question 
which arises is, therefore, whether or not 
Ma Bwin is still entitled to avoid the sale. 
That question involves the question which 
Article of the First Schedule to the Limi- 
tation Act applies to the avoidance of 
such sales. On this question there seems 
to be a remarkable scarcity of authority. 
We have* been referred to the case of 
Eastern Mortgage and Agency Co, v. 
Rebati Kumar (3) but that case merely 


(1) C. M. A. No. 14 of 1921. 
(2) 79 Ind. Cas. 729; 2 R. 4; A.I. R. 1924 Rang. 


221. 
(3) 3 O. L. J. 260. 


36 . d 


avoid a transaction ought not to be allowed 
todo soin such a manner as to recover 
property which would otherwise be lost to 
him and at the same time to keep the money 
or other advantages which he has qbtained 
under it, 

This view we may note was accepted 

in the case of Dwjendra Mohan Sarma v. 
` Monorama Dasi (4) where it was said “when 
the person affected by such a transaction 
seeks to avoid its consequence, he is in the 
position of a person who seeks equity and 
must do equity. Thus, not only can he not 
ignore the transaction ‘but he must offer to 
reimburse the prior transferee.” I have no 
doubt that this principle applies, to such 
‘cases asthe present. But we have not been 
referred to any casein which the period 
of limitation within which such a trans- 
action must be avoided has been laid down. 
It seems clear that the conveyance is good 
until it is avoided, and that until it has 
been avoided Ma Bwin can have no title to the 
property and, therefore, would not be able 
either to recover from Ma Kin the half which 
she claims to have acquired by reason of 
the execution or to attach the other half as 
belonging to Ma Me O, whether as adminis- 
tratrix or as the other heir to the estate. 

Tt is, therefore, necessary for us to decide 
whether or not Ma Bwin is still entitled to 
avoid the conveyance. 

It seems to me that in terms Art. 91 
: of the First Schedule of the Limitation 
Act applies to such acase. I have not 
been abie to find any case in which that 
Article has actually been applied to sucha 
case, but,on the orher hand, I have not 
found any other Article which has been so 
applied or anv case in which it has been 
held that Article v1 does not apply to a case 
of this nature. It has been said that Article 
yl applies to suits of the kind mentioned 
in s. 39 of the Specific Relief Act and a suit 
to set aside a voidable conveyance would 
undoubtedly lie under that section. Pollock 
and Mulla in their Commentary on that 
section say that the period of limitation 
is three years as provided by Art. 91 of the 
Limitation Act but the cases which they cite 
a8 authority for this proposition are none 
of them cases similar to the present case. 

In these circumstances it seems to be 
necessary for us to decide for ourselves 


- (4) 70 Ind. Cas, 990; 49 O. us A. I. R. 1922 Gal. 150; 
M O: L.J. 326; 28 g. WN. 5 
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which Article is applicable and in view" of 
the fact that no provision seems to be made 
for a suit to cancel or set aside such a con- 
veyance, other than that contained in Art, 
91, I am constrained to hold that that Article 
applies, and that the conveyance can only be 

-avoided within ‘three years from the time 
when the facts entitling Ma Bwin to avoid 
it became known to her. 

The question of limiiation was not 
put in issue in the lower Court and I 
would, therefore, frame the following issue 
and would refer it to the lower Court 
for trial. “When did the facts entitling Ma 
Bwin to avoid conveyance of the 7th of June, 
1919 first become known to her?" 

The District Court will proceed to try 
that issue and, will return the evidence ' 
to this Court together with its finding 
thereon and the reasons therefor. 

‘Cunliffe, J9.—1 agree. 


A. N.A Case remanded, 


LAHORE, HIGH COURT. œ 
Frasr Orvin, APPEAL No. 2162 oF 1922. 
April 27,1927.  ' 
Present: —Mr. Justice. Broadway and 
Mr. Justice Skemp. 
Musammat ALO AND oTHERS—-DEFENDANTS— 
——APPELLANTS 
versus 
SHER AND OoTHE«S — PLAINTIFFS — 
— RESPONDENTS. 

Punjab Land Revenue Act (XVII of 1887), s. 44— 
Settlement Records—Conflict—Presumption of correct- 
ness —Settlement Record of 1892-93 of Gurat District, 
value of. 

The presumption of correctness that attaches to 
Revenue Records must attach to the later record in 
preference to the earlier one unless it could be shown 
to be wrong. [p. 287, col. 2. 

The Settlement Record of 1892-93 of the Gujrat 
District is more reliable than that of 1857. [ibid.] 


First appeal froma a decree of the Senior 
Subordinate Judge, Gujrat, dated the 29th 
June, 1922. 

Mr. Nanak Chand, for the Appellants. 

Messrs. Devi Dayal and N.C. Mehra, 
for the Respondents. 


JUDGMENT. 
Broadway, J.—This appeal has arisen 
‘out of a suit brought by Bahawali and 
others against Musammat Alo and Mus- 
aħmmat Rajo for possession of 654 kanals 
l9 marlas of land situate in Mauza Ohof 
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in the District of Gujrat: The parties are 
Gondals and the plaintiffs allege that the 
property in suit had belonged to one Khaja 
who had died without male issue and’ that 


they were entitled to’ succeed to the said . 


land in preference to Khaja’s married daugh- 
ters, Musammat Alo and Musammat 
Rajo. 
alleging that the pleintiffs were not col- 
laterals of Khaja; that the, property 
was not ancestral; that their hüsbands 
. had been resident sons-in-law or khana 
-damads and thatin any event if the pro- 
perty were shown to be ancestral and the 


plaintiffs proved that they were collaterals . 


in the 8th degree, daughters were not ousted 
from succession by them. The trial Court 
came to the conclusion that the plaintiffs 
were collaterals, that the property was an- 
cestral and that husbands of the two daugh- 
. era were not khana damads. Holding further 
that collaterals in the 8th degree excluded 
married daughters .the plaintiffs were, 
granted a decree for.pessession as prayed. 
The daughters have come to this Court 
in appeal and the first point for decision 


is whether the plaintiffs have.proved that ` : 
- have failed to prove tha 


they were collaterals of the deceased Khaja. 
Tn order to. establish this they produced 
two witnesses, Salabat and Salam, who in 
general terms say that the plaintiffa are 
collaterals of Khaja and P. W. No. 3, Khushi 
who says that heie the family bard and 
that the plaintiffs were Khaja's collaterals. 
At the same time'he does not attempt to 


recite the pedigree-table. This evidence . 


has been disregarded by the -Court below 
and I think rightly. Oral evidence of 
this vague nature, in my judgment, would 
_not afford any proof of the relationship. 

The trial Court has, however, based its 
decision on a pedigree-table which has been 
proved by the Special Kanungo. This 
pedigree-table has been compiled. by the: 
Special Kanungo from the Revenue Records 
of the Village Sattlements of 1857, 1892-93, 
and 1915-16. It appears that according 
to the pedigree table as drawn up in 1847 
the plaintiffs would be collaterals for they 
are shown to be descendants of one Saida 
a brother of Mairu from whom the deceased 
. Khaja was descended. It appears, however, 

thatin 1892-93, the Settlement was carried out 

under the orders of Sir James Wilson and 

it is a well-known fact that that officer was 
. always very thorough in the preparation 


of all revenue records. At this Settlement: 


ALO v, SH2R — oe 


‘and, therefore, as the son of Bahlo 
. apparently" shown separately and against 


. property by purchase. 


The defendants contested that suit: 


‘of the Court below that the 
„really worthless. 
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but is 


his name it is entered that he had acquired 


This pedigree a 
to hava been repeated in 1915-46, in “which 


year there was another Settlement of thi 
vilags. under the ' Supervisi 5 
Re dut Pervision of Mr, 
It has been urged that preferenci 
be given to the earlier pedigree tatis Dua 
this contention appeara to be erroneous 
having regard to the remarks of Kensington 
and Johnstone, JJ. in Ishar v. Dalip 
Singh (1) a ease to.be found reported 
as 215 P. W. R. 1919. I consider that 
there can be no doubt that the Settle- 
ment of 1892-93 was carried out with 
greater accuracy than the old settlement 
of 1857. This correction was probably de- 
liberately. made and in my judgment the 
presumption of correctness that attaches to 
Revenue Records must’ attach to the later 
record in preference to, the earlier one unless 
it could be shown to be wrong. The evi- 
dence on this record does not rebut this 
presumption and I would, therefore, hold 
that the plaintiffs on whom the onus lay, 


t they are collater- 


als of the deceased K haja. Further, Y would 


‘add that .even assuming that the pre- 


sumption for correctness a i 

Revenue Records attached to es 
the result would be that they -would bon 
have to be setaside as rebutting one an- 
other. This would leave the plaintiffs still 
in the position of ‘having to prove their 
relationship and, in my opinion, thegvidence 
on this record falls far short of the proof 
that is requisite as I agree with the view 
oral evidence is 


t In these circumstance 
do not thinkit necessary to deal with ai 


remaining ‘questions, i.e., whether, the pro- 
pen D gles a muse. collaterals in 
the egree would sueceed i 
E daughior. 4 n preference 
I would accept this appeal and_ 
the plaintiffs’ suit. with pes = 
. Skemp, J.—I concur 


R. L, ` "A | 
are . Appeal accepted, 


ismiss 


1) 18 Ind; Cas: 218; 215 P. . 
2 1913. k i BW. R. 1912; IU P. L, 


Mairu is not shown as the brather of Saida .. 


1 


N 
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_ALLAHABAD HIGH COURT. 


' SSscoxD Civin APPEAL No. 507 or 1925. 
| May 26, 1927. - 


S Present;--Justice Sir Oecil Henry Walsh, 


_. Ka, and Mr. Justice Kendall. 

.Babu KANHAIYA LAL-—DEFENDANT— 

. APPELLANT, 2 

HN "versus 
Munshi RAMJAS DAS AND ANOTHER— 
. © PriNTIFES— RESPONDENTS. 

U. P. Land Revenue Act (III of 1901), ss. 110, 111, 
288 (kj—Partition proceedings, finality of —Co-sharer 
not served with notice, whether bound—Civil suit by 
such co-sharer .to challenge . proceedings, whether 
maintainable. 


The prohibition contained in s. 233 (k) of the’ 


U.P. Land Revenue Act applies only to suits in 
respect of partition proceedings by persons who: had 
an opportunity of having their objections considered 
under s LLL of the Act. A suit for declaration of 
title by a co-sharer who. had no notice under s. 110 
and who was nota party to the partition proceedings 
is not, therefore, barred under s. 233 (X). "n 


Khasay v. Jugla (1), followed.. * l 
Second appeal from a decree óf the 
Additional District Judge, Meerut, dated th 
22nd of November, 1924. - 2 
Mr. P. L. Banerji, for the Appellant. 
. Dr. K. N. Katju, for the Respondents. 


- *"'JUDGMENT. —This appeal arises out 


ofa suit by one Munshi Ramjas Das fora 
declaration that two plots’ Nos. 152 and 425 
in the village of Shahpur Bamhna are his 
property and are in his exclusive possession, 
and also for mesne profits. ' 

There was & partition in the village, and 
io the course of that proceeding in the 
Revenue Court the two plots iu suit were 
awarded to the contesting defendant, the 


. appellant Babu Kanhaiya “Lal. The only 
“point for decision in second appeal is 


whether the present suit was barred by cl. 
(k) .s. 233 of the Land Revenue Act. Under 
that clause of that section a decision of the 
Revenue Courtin a partition proceeding car- 
not be challenged in a Civil. Court. In the 
present suit, however. it appears from the 
finding of the trial Court, which was up- 


. held by the lower Appellate Court, thatthe 


plaintiff, although a co-sharer in the mahal, 
was no party to the partition proceedings. 
Under 8.110 of the Land Revenue Aot, 
when tlie application was made for partition, 


the plaintiff together with the other co-. 


sharers in the mahalshould have had notice, 
but the trial Court has found, and the trial 
Court had the original record of the parti- 
tion ease before it and presumably examin- 
‘ed it, that Ramjas Das was not made a 
party to the proceeding.- That is a decision 
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of fact, and we are, therefore, bound to con- 
clude that the plaintiff had no notice and- 
was no party to the partition proceedings. 
The learned Judge in his brief order has 
stated: "I do not think that it would ba’ 
equitable to hold that the present claim is- 
barred. by s. 233 (k) of theLand Revenue 
Aot". There is the authority of a Bench of. ` 


‘this Court in the case of Khasay v. Jugla (1) 


for holding that the prohibition contained. 
in s. 233 (k) of the Land Revenue Act applies 
only to suits in respect of partitions in which 
the plaintiff has had an opportunity of 
having his objections considered under s. 
lll. Ia this ease the plaintiff had no such 
oppuriunity because he had had no notice 
unders. 110. We are fally justified in follow- 
ing that decision, which is clearly a just and : 
equitable one.. The, result is that this 


‘appeal fails and is dismissed with costs. 


A. N. A. : Appeal dismissed. 
(1) 28 A. 432; A. W. N. (1908) 79. 





NAGPUR JUDICIAL. COMMIS- 
SIONER’S COURT. * 
First Orvin AeeEan No. 76 or 1926. 
April 11, 1927. 
Present:— Mr. Hallifax, A.J. O.. 

HARIHAR RAO-—PLAINTIFF—APPELLANT 
versus 

SALU BAI AND ANOTHBS8R—DESFENDANTS — 


RESPONDENTS, , . 
Court-fees—C. P. .and Berar Judicial Commis- 
sioner's ‘Circular, II-8—Suit for declaration- of 
invalidity of adoption—Valuation for Court-fees and 
jurisdiction—Proviso to circular, whether anomalous- 


‘Civil Procedure Code (Act V of 1908),-s. 415 ~Order 


relating to Court-fees—Revision, whether lies—Order 


rejecting plaint for insufficient Court-fees—A ppeal— 


Court-fees payable. . 

A suit for a declaration that an adoption is valid 
or invalid should be valued at Rs. 400 under the rules 
made by the Court of the Judicial Commissioner, 
O.P. and Barar, and published in Oivil Circular 
11-8, unless it affects a title to any property exceed- 
ing Rs. 400 in value, in which case the market value ` 
of the property should be deemed to be the value of 
the subject-matter of the suit and the suit should be 
valued for the purpose of Court-fees and jurisdiction 
accordingly. [p. 269, col. 2.] ; 

'The proviso to the circular fixing the value of the 
suit at the value of the property, the title to which 
is affected by it, is anomalous but has to be followed. 
{p. 271, eol. 1] i 

A demand for further Court-fees is within the 
terms of-s. 115 of the Oivil Procedure Code and an 
application : for revision is maintainable against an 


-order. about payment of enhanced Court-fees but . 


such application must be made before the plaint is 
rejected for insufficient Court-fees, [ibid,] : 
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An order rejecting a plaint for insufficient Court- 
fees is a decree and the appellant must puy ad valorem 
Court-fees on the value of the subject-matter of the 
suit and not merely on the further fee demanded in 
the lower Court. jibid.) 


Appeal against an order of the Subordi- 
nate Judge, First Class, Betul, dated the 
m February, 1926, in Civil Suit No. 54 of 
1925. 


Messrs. M. B. Niyogi and H. D. Mulak, for 
the Appellant. 

Sir B. K. Bose and Mr. P. N. Rudra, for 
the Respondents. 

JUDGMENT.—The first defendant 
Salu Bai is the widow of one Ganpat Rao 
Brahmin, who apparently was commonly 

. known as Munshi Bhat, and the plaintif 

Harihar Rao is his third cousin and his 
nearest living agnate. In the present suit 
he claimed a declaration of the invalidity of 
the adoption which Salu Bai purported to 
have made of Bhaskar Rao, the son of her 
own brother, who is ths second defendant. 
On the plaint the Court fee paid was Rs. 15 
the sum then prescribed as a fixed fee under 
cl. (v) of Art. 17 of Schedule II of the 
Court Fees Act in place of Rs. 10 by a! tem- 
porary local amendment of the Act which 
ehas now expired. With the want of 
thought almost alwaysshown in this matter 
the plaintiff described the value of the suit 
for the purposes of Court-fees as Rs. 15, 
which is absurd, though the more commen 
and perhaps more absurd mistake is to take 
the fixed fee as an ad valorem fee and say 
that the value of the suit is Rs. 150 because 
that is the sum of which Rs. 15 is 10 per 
cent. 

For determination of jurisdiction the 
suit was valued at Rs, 5,000. Thatis ap- 
parently the value put by the plaintiff on 
the immoveable property that passes from 
the first to the second defendant if the 
adoption is valid, not the value of his in- 
terest in it, that is his chance of getting it if 
the adoption is invalid, which is, of course, 
less. The defendants,as usual, raised the 
shortsighted plea thaten ad valorem Court- 
fee had to be paid on the value of the pro- 
perty, which they asserted and endeavoured 
to prove was Rs, 15,000. . 

On enquiry it was found that the value of 
the immoveable property that belonged to 
Munshi Bhat, now in the possession of the 
defendants, is Rs. 6,800 and that of the 
hereditary office of Joshi held by him is 
Rs. 5. The annual income of that office is 
said in this Courtto be between Rs. 50 asd 
Rs. 75, it may be less than that, but it can- 
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not be less than one rupee, which it would 

have to be for the office to be worth no 
more than five. Also, there is no mention 
of moveable property of which there is pre- 
sumably some. However, the value of Mun- 
shi Bhat's property now held by one or 
both of the defendants Salu Bai and Bhas- 
kar Rao, is, for the purposes of this case, 
Rs. 6,805. 

In accordance with the rules made by this 
Court under s. 9 of the Court Fees Act and 
published in Civil Circular II.8, it was held 
that the proper Court-fee was that calculat- 
ed on Rs. 6,805 ad valorem. The plaintiff 
refused to make good the deficiency within 
the time allowed by the Court and his 
plaint was accordingly rejected. Against 
this rejection, which is a decree, he is now 
appealing. The petition of appeal sets out 
the contention that the proper Court-fee is 
the fixed fee of Rs. 15, not an ad valorem fee 
on Ra. 6,805, without stating any reason to 
supportit. The reason firststated in argu- 
ment was that the making of the rule in 
question went beyond the powers of this 
Court, but that was abandoned as obviously 
untenable; it was admitted that the rule ig 
& rule of law and applies to this ease, but 
contended that under it theamount payable 
is an ad valorem fee on Rs. 400, not on 
Rs. 6,805. No clear reason was stated to 
support this contention, but what seemed 
to be suggested was that the proviso to the 
rule gives rise to so many anomalies that 
itcannot be followed. 

The rule in question says: "Suits of the 
following classes shall...be treated æ if the 
subject-matter of such suits were of the 
value of four hundred rupees :— 

(1) Suits for the restitution of conjugal 
rights, for declaration of the valid- 
ity of a marriage, or fora divorce ; 

(2) suits for the custody or guardianship 
ofa minor; | 

(3) suite for a declaration that an 
tion is valid or invalid: 

Provided that if a suit for a declaration 
that an adoption is valid or invalid affects 
a title to property, then the value of that 
property, if it exceeds Rs. 400, shall be 
deemed to be the value of the subject-mat- 
ter of the suit.” 

Any attempt to interpret or apply this rule 
shows that it does not express the meaning 
it was intended to convey. If we take el. 
(3) and the proviso alone, it will appear 
in the first place, that the proviso refers ta 
the title affected.by the suit, whose ever ig 


adop- 
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may be, not to the plaintiff's title, which is 
' the subject-matter of the dispute between 
the parties. With some straining of the 
.meaning of words, if might be said that 
the title of which the rule speaks is the 
' plaintiff's title, but then it goes on to say 
that thevaluation ie to bethatof the property 
of which the title is affected, not that of the 
title which is affected. 
It is hard if not impossible to imagine a 
guit for a declaration that an adoption is 
“valid orinvalid, (oreven one for a declaration 
of the validity of a marriage or one for a 
divorce) that does not “ affect” atitle to 
property. The only case mentioned as 
of that kind is Kalova v. Padapa (1), 
decided by the Bombay High Court in 
1876. But an examination of the judg- 
ment shows that the declaration sought 
would affect property precisely to the same 
extent and in the same way as it will here. 
But even if such a suit not affecting a 
title to property had ever been filed or could 
even be imagined, it can be taken as fairly 
certain that no such suit affecting property 
has ever been or ever will be filed in which 
-the property is worth less than Rs. 4t0. 
The wholeeffect of clause(3) and the pro- 
viso thenis thatthe value of such a suit 
shall be the value of the ‘property affected, 
with a minimum so low that in practice it 
has no meaning at all. If that had been 
what was intended, the rule would certain- 
ly not have been framed in that way. 
Another anomaly arising out of this part 
of the rule, so great that it is hardly pos- 
sible ittould have been intended, is this. 
In its effect on property the present suit is 
exactly the same as one for a declaration of 
the invalidity after the death of the widow 
ofa gift made by her. Butinthis case the 
Court-fee has to be ealculated on the value 
of the property held by the widow at present, 
with a minimum of Rs. 400, and the value 
for jurisdiction is the same, whereas in the 
other there is a fixed Court-fee of Rs. 10 
which was Rs, 15 at the time this suit was 
filed), and the jurisdiction is governed by 
the plaintiffs estimate of the value of his 
chance of succeeding to the property, 
which is considerably less than the value of 
the property itself. 


Further and even greater difficulties 
arise out of the application of the.rule in 
the only permissible way, that is according 
to the plain meaning of its words; if we 
take the case of an adoption made by a 

] 1-B, 248; 1 Ind, Dec, (uw...) 165, 


HARIHAR RAO V. SALU BAL. 


[103 L. O. 1927) 
Hindu himself, not by his widow. If a 
Hindu sued his father, who said he was 
illegitimate, for a declaration that the 
adoption made by the father was invalid 
because he was legitimate, Court-fees 
would have to be calculated on the whole of 
the-father's property, including his half 
share and his self-acquired property.. That 
is obviously unjust as the father could give 
his half share and his self-acquired pro- 
perty to the person he had adopted on the 
day after the adoption was declared in- 
valid. 

Another minor difficulty arises from the 
fact that the words of the proviso include 
moveable property. That is in practice 
usually, if not always, left out of considera- 
tion, as was done in this case, but the omis- 
sion is clearly a breach of the rule as it 
stands. "E . 

Still further anomalies become apparent 
if we consider the whole of the rule. All 
suits of the firsttwo classes, whether they 
affect a title to property or not and however 
directly they affect it, are to be treated as 
of the value of Rs. 400 for the calculation 
of Court-fees and also, under s. 8 of the 
Suits Valuation Act, for the determinatione 
of jurisdiction. The result is that suits of 
the first two classes must be tried by a 
Court of the lowest jurisdiction, unless they 
include a prayer for consequential relief, 
whatever the value of the property or of 
the title affected by them may be. It might 
well be argued even that the proviso by 
necessary implication lays down that the 
value of any consequential relief claimed. 


“shall not be taken into consideration for 


eitherpurpose. Butevenifthis ig not so, 
the effect of the whole rule undoubtedly is 
that if the admitted son of the owner of the 
largest impartible estate in the Central Pro- 
vinces by a lady not admitted to be his 
father's wife, sued that father for a declara- 
tion of the validity of his mother’s mars 
riage, the case would be tried in a Court of 
the lowest jurisdictién.  , 

The fact that the three classes of suits are 
included in a single rule puts it beyond 
doubt that the intention was to. make one 
rule for all three, with some differentiation 
of the third, though the reason for that 
differentiation is not apparent. But it has 
been shown that the rule for the third class 
is entirely different from that for the rest 
in every way. The only point of similarity 
between them is that à sum of Rs, 400 ig 
mentioned in both, In one that sum is q 
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minimum for a valuation depending on ‘ill- 
defined property andin the other a definite- 
ly fixed valuation. : 
Buthowever many anomalies and apparent 
' Injustices may arise out of the rule as it 
stands, and however difficult it may be to 
apply it to a particular case, we are not con- 
cerned with the law as we think it was in- 
tended to be or ought to be, We are con- 
-cerned only with the law as it is, and the 
law, as it is, lays down that this suit is to be 
treated as of the value of Rs. 6,805 both for 
the claculation of the ad valorem Court-fee 
payable and for the determination of juris- 
diction. -Indeed, even that valuation is 
probably too low, according to the rule, 
because there is almost certainly a good 
deal of moveable property no less “affected” 
than the immoveable, but that must now be 
disregarded for the purposes of this case. 

Instead of asking for an extension of time 
for the payment of the Court-fee demanded, 
during which he could get the correctness 
of the demand tested by an application for 
revision, the plaintiff has followed the usual 
course of refusing to pay, allowing his plaint 
to be rejected, and appealing against the 

Order of rejection.” That would be unwise 
even if it appeared fairly certain that the 
demand for the extra Court-fee is‘wrong, as 
the finding that it is not means that the 
rejection of the plaint was right and indeed 
inevitable. It has recently been held in the 
Allahabad High Court that a demand for 

. further Court-fees is not within the terms 
of s. 115 of the Civil Procedure Code. The 
contrary view has, however, been held in 
this Court for many years, and applications 
for revision of such orders have always 
been accépted as a matter of course, 

The appeal must, therefore, be dismissed 
for the reason that the decree of the lower 
Court is correct. It must also, like the suit, 
be rejected for deficiency in Court-fees, 
Under the mistake that the appeal was 
against the demand for further Court-fees, 
not against the decree gejecting the plaint 
it was ordered that payment should be made 
of an ad valorem fee on the further fee de- 
manded in the lower Court, The appeal 
was, however, against the decree, and the 
fee should have’ been ad valorem on 
Rs. 6,808. For all these reasons it will be 
dismissed and the appellant will be order- 
ed to pay allthe costs of the respondents, 
which will.inelude & Pleader's fee of thirty 
rupees, 
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ALLAHABAD HIGH COURT, 
“FULL BENCB. - | 
MiscELLANEOUS Cass No. 89 or 1927. 
May 17, 1927. ; 
Present:—Mr. Justice’ Lindsay,sMr. Justice 
Sulaiman and Mr. Justice Mukerji. 
MOHAMMAD MUSLIM AND OTHERS— 
APPLICANTS ', 
versus: : 
Musammat MAHRANIA AND OTHERS— 
OPPOSITE PARTIES, : 

Agra Tenancy Act (III of 1926), ss. L4, 280, 278— 
Suit relating to agricultural. holding—Plaintiff alleg- 
ing that defendant is trespasser—Defendant setting 
up tenancy—Jurisdiction of Civil Court—Procedure 
—Duty of Civil Court to remit issue to Revenue 
Court. 

The original as well as the appellate jurisdiction 
of the Revenue Court to try a suit under s. 44 of the 
Agra Tenancy Act, UI of 1926, is subject to the pro- 
visions of 8.273 of the Act. [p. 273, col 1.] 

A suit relating to an agricultural holding in which 
the plaintiff does not'admit that the defendant is his 
tenant, but the defendant pleads that he is the 
plaintiffs tenent, falls within the purview of 8. 273 of 
the Act and is cognisable by.a Civil Court. Where 
the Court in such a suit is satisfied that the property 


.is an agricultural holding it must frame an‘issue on 


the defendant's* plea. of tenancy and submit the 


. record tothe appropriate Revenue Court for deci- 
“sion of that issue only and ultimately decide the 


suit accepting the finding of the Revenue Court on 
the issue so referred. The jurisdiction of the Civil 
Court to entertain such a suit ig not barred under 
ss. 44 and 230 of the Act. [p. 273, col. 2.] 

Debi Sahai v. Daulat (1), approved. 


Reference under s. 267 of the Agra 
Tenancy Act III of 1926 made by the Mun- 
sif, Fatehpur. : 

Mr. K. C. Mital, for the Applicant. 

Mr, Rudra Narain Srivastava, for the 
Opposite-Parties. : . 

JUDGMENT,—This is a Reference 
under s, 267 ofthe Agra Tenancy Act (III 
of 1926), and arises out of a suit brought 
in the Munsif's Court, Fatehpur, by Mano- 
har Singh to eject the defendant Sheo 
Saran, The plaintiff's case was that he wag 
the proprietor of the land, which was in the 
occupation of a tenant, Ram Sahai, who 
died on the 20th of June, 1926, without 
leaving any heir, with the result that the 
tenancy reverted to the plaintiff. He alleg- 
ed that the defendant had no right to occupy 
the land, but he took wrongful possession, 
as a trespasser at the beginning of the rainy 
season preceding the suit. The defendant, 
on the other hand, pleaded that he was a 
tenant of the plaintiff, that from him rent 
had been accepted and that under s. 44 of 
the new Tenancy Act (III of 1926) the 
suit was not entertainable in a Civil Court, 
The learned Munsif considered that the 


2/9 


question of law whether the Qivil or Revenue 

Court was the correct forum, was one of 

difficulty and has accordivgly made this 
. Reference. 

The allegations in the plaint make out a 
case of trespass, pure and simple, A tres- 
pass on land amounts to an infringement of 
a civil right and a remedy prima facie 
should be sought in a Civil Court. Unless, 
therefore, the new Act expressly ousts the 
jurisdiction of the Civil Court to try such 
civil cases, it would be difficulty to hold 
"that the Munsif has no jurisdiction to enter- 
tain the suit. | 
. The contention on behalf of the defend- 
ant is that a suit for ejectment of a tres- 
passer comes under s. 44 of the Act, and in 
view of the provisions of s. 230 read with 
the Fourth Schedule, such a suit is exclu- 
sively triable by the Revenue Court. On 
theother hand, reliance is placed on behalf of 
the plaintiff on the provisions of s. 273, and 
on the judgment in the case of Debi Sahai 
v. Daulat (1), decided on the 17th of Janu- 
ary, 1927, by a learned Judge of this Court. 
The last mentioned case, though it should 


have been decided by a Bench of two: 


Judges, does contain an expression of 
opinion in favour of the plaintiff on the 
main ground that on a contrary view s. 273 
would become superfluous. It was a case 
under the Act of 1926, though by a slip the 
Act of 1901 was mentioned. 

We have to see whether the intention of 
the Legislature was to oust the jurisdiction 
of the Civil Court completely in respect of 
suits resating to agricultural land, or "whe- 
ther the object merely was to remove the 
uncertainty as to which tribunal the ag- 
grieved party should go. 

If it be held that as regards all agricul- 
tural land the Civil Court has no jurisdic- 
tion to entertain any suit, the consequences 
may befarreaching. Partofan area may 
be agriculturalland and another part of it 
non-agricultural. Are two separate suits to 
be necessarily instituted in the Civil and 
the Revenue Courts, neither of which can 
be stayed under s. 10, Civil Procedure Code, 
and in both of which the same question of 
title mày have to be fought out? Similarly 
apart from contests between rival claimants 
to the proprietary interest there may be a 
defendant denying the plaintiff's title and 
pleading jus tertii. Can the jurisdiction of 


(1) 100 Ind. Cas. 471; L.R.8A.104 Rev; ALR 
1927 All, 346. 
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the Civil Court be barred as regards all 
such cases? 

Under s. 34 of the old Act a person oc- 
cupying land without the consent of the 
landholder was liable to pay rent. There 
was no express provision in the section that 
he could be ejected. The Courts used to 
treat him as a tenant from yearto year and 


-eject him under s. 58. Section 44 of the new 


Act cures the omission-to a certain exteat 
by expressly declaring that such a person is 
liable to ejectment. The words "and in 
contravention of the provisions of this Act” 
are also new and cause some difficulty by 
implying that a mere trespasser has taken 
possession in contravention of the provi- 
sions of the Act. Probably these words 
mean nothing more than that such posses- 
“Another 
material differance between the new and 
the old sections is that instead of a liability 
to pay rent there is now aliability to eject- 
ment and to pay damages, buta maximum 
limit of four times the annual rental value 
is fixed for the damages, In view of the 
express provision for ejectment itis not now 
absolutely necessary to say that the plaint- 
iff must treat the defendant as a tenant, 
although the expression "on the suit of the’ 
landholder” supports such a view, for a 
landholder under s 3 sub-cl. (6) can be 
only such person to whom rent is, or but for 
a contract express or implied, would be pay- 
able. If, therefore, it be the case of both 
parties that the defendant is a trespasser, 
it would be difficult to describe the suit as 
one by alandholder. The important point 
to consider, however, is that there is a 
maximum limit prescribed for the amount 
of damages which can be claimed® whereas 
no such limit can be fixed for mesne pro-. 
fits. The plaintiff ina suit under s. 44 can- 
not claim more than four times the annual 
rental although if he were suing ina Civil 
Court, he might under special circumstances 
get mesne profits much larger in amount, 
Could it have beeg the intention of the 
Legislature to take away thecivil right of a 
proprietor to claim the full amount of 
mesne profits from a trespasser who has 
entered upon his property wrongfully? We 
are of opinion that no such intention in the 
mind of the Legislature can be inferred. 
Section 44 was probably enacted in order to 
allow facilities to an owner of agricultural 
land in seeking a speedy remedy through 
the Revenue Court if the defendant has 
taken possession without hisconsent and if 
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 maximura prescribed. 


Section 230 corresponds to the old s. 167. 


It confers exclusiva jurisdiction on the | 


Revenue Court as regards suits and appli- 
cations of the nature specified. in the 
Fourth Schedule 'in respect of which ade- 
quate relief can be obtained in that Court.: 
It certainly follows that where a suit is ex- 
pressly provided for as being cognisable by 


. the Revenue Court, the Civil Court would 


" Revenue Court: 


The Fourth 


have no jurisdiction to try it. 
a heading, 


Schedule, however, contains’ 


. which is ‘undoubtedly a part of it, showing 


that the jurisdiction both original and ap- 
pellate specified i in each group is subject to 
the provisions of ss, 241, 271 and 273. A 
suit under 's. 44 falls in group B (serial 
No. 2) and is, therefore, apparently subject 
to the provisions of's., 273. That in our 


„opinion nieans that the premal. .a3 well as 
appellate jurisdietion o 


the Revenue Court 
to try a suit under s. 44 is subject to the 
provisions of s. 273. 

‘Now s. 273 eortesponds to the old s. 202 
aud provides that if in any suit relating to 
an. agricultural bolding instituted in a 


. Civil Court the defendant pleades that he 


holds such land as.the tenant-of the plaint- . 
iff or of.a person in possession holding from 
the plaintiff, the Civil Court shall frame an 


_ issue on the plea oftenancy and submitthe 


récord to the appropriate Revenue Court: for. 
the decision of that issue only.. Under the’ 
old law the defendant used to be called upon - 
to institute a suit in the Revenue Court. 
Now an-issue only is to be sent. Section 273 
really contemplates a suit.filedina Civil 
Court, which relates to an agricultural hold- 


‘ing, but in which’ ithe plaintiff does not admit, 


that the defendant i is his tenant and the de- 
fendant pleads that he’ is the plaintifi’s 
tenant, and in which, therefore, the plea 
of ` tenancy ` is to be .determined-by the 
If it were to be held that: 


. all suits relating to land over which the- 


defendant has obtained possession without 
consent, fall under s. 41, and'that s. 230 con-: 
fera exclusive jurisdiction in respect of it on 
the Revenue- Court, then ‘the provisions: of 
s. 273 would become altogether superfluous, 
for it would be difficult to imagine any ease, 
which would be covered by this section and 
would not fall under’s. 44. No doubt, the. 
word “‘holding’ in the -section is’ an -un- 
happy expression, because under its very 
definition it implies à parcel or parcels*of 


‘land held under one tenure or one lease, 
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engagement or:grant. Ifthe plaintiff does 


. not admit the defendant to be his tenant, he 


certainly does not' admit that the land is 
held by him under ane tenure, lease, engage- 
ment or. grant. This word is, however, 
borrewed:.from the old s. 202 and the same 
technical difficulty arose even' under the 
old Aét. -Butin all cases where the pro- 


‘perty in dispute was agricultural land and 


the Civil Court found that it was so, it 
used to pass.an order under s. 202, although 
the plaintiff did not admit that the. defend-. 
aut was holding the land from him, Whenthe 
agislature has copied out part of the langue 
age of theold section, it may be presumed: 
that it accepted the interpretation put upon? 
those expressions by. the Courts under the’ 
old law. ‘Section 273 would, therefore, be; 
applicable:to a case where though the plaint- 
iff does not admit that the defendant is 
holding under any tenure, lease, engage-., 
mentor grant from him, and the defend- 
antis pleading that ‘he is the’ plaintiff's: 
tenant, the Court is satisfied that the -pro- 
perty in dispute in the case is an agricul-- 
tural holding, that is to say, a parcel or 
parcels of land let or held for agricultural 
purposes. When the Civil Court is satisfi- 
ed that the property is of this kind, it' has 
no option but to frame an issue on the de-- 
fendant's plea.of tenancy and refer the same: 
to-the Revenue Oourt. The jurisdiction of: 
the Civil Court to refer buch an issue is. 
expressly provided. by 8. 273, and is ‘not’ 
intended to be barred by the’ provisions of: 
s. 230. f 
On this interpretation of 8. 273 We are of! 
opinion that the present suit clearly falls 
within its four corners, and that the Civil. 
Courthas jurisdiction toentertain it. Butif it 
is satisfied that the suit relates to'an agricul- 
tural holding, it must frame an issue on the 
defendant’ 8 plea of tenancy and: submit the 
record to the appropriate Ravenue Court 
for the decision of that issue only and: 
ultimately decide the suit accepting the 
finding of the Revenue Court on the issue. 
so referred. : ; 
This is our answer to the reference. 
A. N.a, Reference answered accordingly, 


= Bae o 


Bas: > 
* LAHORE HIGH COURT. 

. First Orvin, APPEAL No. 801 or 1922. 

" May 3, 1927. ; 

` Present: —Mr. Justice Harrison and Mr. 
i Justice Dalip Singh. ' 
MOHAMMAD AKBAR AND OTHERS 
. —PLAINTIFFS—APPELLANTS 


i g versus - 
DHARAMSALA BABA SIDQI DAS: 
THROUGH Mahant BALRAM DAS .. 
AND OTEHERS—DREFENDANTS— RESPONDENTS. 
Custom (Punjab)—Succession—Proprietor in village 
dying heirless—Proprietary body, rights of, as heir.. . 


` 


: The proprietary body is not entitled to succeed to ` 


the estate ‘of a deceased proprietor in a village 
dying heirless where it consists of heterogeneous 
collection of various tribes none of whom.can show 
.&ny connection or relationship zwhatsoever with the 
.founder of the village or with any member of the 
- original proprietary body.. A . 
- First appeal from a decree. ‘of the 
Senior Subordinate ‘Judge, Gujranwala, 
dated the 24th November; 1921.. 

Messrs. Durga Das and Maya Dass, for 


“~ the Appellant. 


- Diwan Mehr’ Chand and Mr. D. S. Chand, 
for Mr. Des Raj Narang, for tite Respond- 
ents. SLM | 

. JUDGMENT,—The plaintiffs in this 
case being membersof a proprietary body 
of Chihanwali . brought a suit against 
Mahant Ishar Das and others members of 

. the proprietary body for possession of 1,118 
kanals 16 marlas of land, which the Mahant 
ia holding in virtue of an alleged giftin 
his favour by two men Jawala and Diala, 
These men Jawala and Diala were the last 
of their race and kind in this village, they 
being Sidhu Jats and the plaintiffs came 
to Court resting their claim on the fact 
Oftheir being members of thesame pro- 
'prietary body as the deceased donors. The 
trial Court has held that they arein no 
sense the heirs of the’ donors, that the land 

. should haveescheated to Government, but, 
‘as Government has not exercised its right 
they, the village proprietary body, have a 
right to oust a perfect stranger or in other 
words, a trespasser can oust another. 
trespasser. In support of this finding 
Counsel has referred us to Umra v. Karim 
.Bakhsh (1) and Jotu v. Lehna (2), both of 

. which are quoted by the trial Court, 

Neither of these help the plaintiffs’ case in 

any way. In Umrav. Karim Bakhsh (D, 

| the plaintiffs relied successfully on an entry 

' * (1) 14 Ind, Cas. 492; 16 P. R. 1912; 140 P, W. F. 

1912; .86 P. L. R. 1912. ^ f 

(2) 18 Ind. Oas, 832; 18 P. L. R, 1913; 216 P. W.R. 


3, 
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in the riwaj-i-am which was in their favour, 
and in Jotu v. Lehna (2) they belonged to : 
the'same gotand had descended from the 
original founder of the village. In this case 
neither of thése circumstances exist. The 
"plaintiffs are a heterogeneous collection of 


. Muhammadans and Bikhs none of whom can 
. show any connection or relationship what- 


soever with the founder of the village or 
with any member of the original proprietary 
body. In thesé circumstances the plaintiffs 
have wholly failed to establish their locus 
standi and it is not necessary to go into 
the question whether the finding of the . 
trial Court is correct or not as to the 
genuineness and validity of the gift: 

We dismiss the appeal with costs. 

E. b. 4 Appeal dismissed. 


— 


MADRAS HIGH COURT. 
Civi. Revision Petition No. 687 or 1926, 
ie January 19, 1927. 
Present:—Mr. Justice Curgenven. 
VELLACHAMY-—DEFENDANT No. 1 
^0 Q5o4 -PETITIONER 
£ versus 
K. P. A. N. M. MUTHIAH CHETTIAR AND 
OTHERS—COMPLAINANTS—RESPONDENTS, 

Civil Procedure Code (Act V of. 1908), s. 10—One 
issue common between two suits —Other issues peculiar 
to each suit—Stay of suit, whether can be granted— 
‘The matter in issue’, meaning of. . 

Section 10, Civil Procedure Code, cannot be applied 
by force of the circumstance that both suits comprise 
a common issue, which, ifthe earlier suit had been 
decided, would operate as res judicata between the 
parties. The section requires that ‘the matter in 
issue' in tlie latter suit should be directly and sub- 
stantially in issue in the earlier and the rule will 
not apply where only a matter in issue’ is common 
and there are other issues peculiar to each ofthe ' 
suits. [p. 275, col. 2.] s 

The expression ‘the matter in issue'in the section 
denotes ‘the entire subject in controversy between the 
parties'. [ibid. : 

Sriramulu v. Sreeramula 41), Bepin Behari Mazum- 
dar v. Jogendra Chandra Ghosh (2) and Kuberan Nam- 
budri v. Koman Nair (4), relied on. : : 

Petition, under s. 115 of Act V of 1908, and 
s. 107 of the Government of India Act, 1915, 
praying the High Court to revise the order 
of the Court of the District Munsif, Siva- , 
ganga, dated the 11th August, 1926, in I. A. 
No. 559 of 1926, in O. 8. No. 17 of 1925. 
` Mr. V. Ramaswamy Iyer, for the Peti- 
tioner. f ' 


Mr. K.S. Narayana Ayyangar, forthe Res. 
spondents. 


to ior s 


“ JUDGMENT. —The petitioner, with cer- . 


tain others, was in occupation of land which 
was formerly a charitable inam. On the 
ground that the charity was not being pro- 
perly served, the Government resumed the 
` inam and directed the issue of ryotwari 
pattas. A. rough patia was accordingly 
issued to the petitioner, among others, but 


` upon an appeal by the former inamdars to. 


the Settlement Officer this issue was can- 
celled, and the inamdars themselves secured 
the pattas. The.petitioner, with his com- 
panions, then sued for a declaration that he 
was entitled to the kudivaram interest, and 
this issue was decided by thé District 'Mun- 
sifin his favour; but the Court found 
against them on the question of limitation 
and dismissed the suit, An appeal against 


that decision is now pending. Meanwhile . 


the pla'ntiffs, who are purchasers from the 


inamdars, have brought suits against the - 


individual occupants, one of whom is the 


Petitioner, to recover rent from them for: 


the period of three years before suit. The 
petitioner and the other defendants have 
filed applications for thestay of these suits 
under s. 10 ofthe Civil Procedure Code pend- 
ing the disposal of the appeal in the other 


proceedings, and it is against the dismissal: 


of one of these applications that the present 
revision petition is presented. 

The ground upon which the learned 
District Munsif has dismissed the applica- 
tion is that whereas in the earlier suit the 


petitioner and his co plaintiffs asked only. 


for a declaration of their kudivaram right, 
with what he terms the auxiliary relief of 


the setting aside of the. Survey Officer's... 


order granting patta tothe inamdars, in the 
. present suitfar larger issues are invólved. 
From an earlier passage in his order the 
‘larger issues’ appear to comprehend a 
claim by the inamdars to both the melva- 
ram and the kudivaram interests. It is 
true thatthere are some statements in the 


pleadings which, read without reference: 


to indisputable faats, would make it a 
matter of difficulty to ascertain precisely 


what the parties were claiming. But itis. 


clear that, upon the resumption of the inam 
the melvaram interest passed to the Govern- 
ment and the only question could be in 
whom the kudivaram interest, 
pancy right, vested. That was the fanda- 
mental issue raised in the petitioner's suit, 


aod the same issue must arise in these rent. 


suits. If the plaintiffs in those suitseare 
entitled to rent, it must be ag holders of 
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the occupancy rights, and not as melvaram- , 
dars. I agree, therefore, with the petitioner's 
Vakilthatthe issue which inquires which 
party enjoys rights of permanent occu- 
pancy is common to, indeed: the primary 


- issue in, each suit. - 


But although there is'acommon issue, each 
suit hasother issues peculiar to itself; in the 
petitioner's suit the question of limitation 
and of the validity of the Settlement 
Officer's order, and in the respondent's suit: . 
the questions of.the petitioner’s tenancy 
and of the rent, if any, due. The point of 
decision accordingly is whether s. 10- 
can be applied by force of the circum-. 
stance that both suits comprise’ a common 
issue which, if .the earlier suit had been. 
décided, would operate as res judicata -be- 
It is-to be observed that 
the section requires’ that ‘the matter in: 
issue’ in the latter suit should be directly 
and substantially in issuein the earlier and. 
the use of the definite article suggests that 
the rale will not apply.where only ‘a mat-, 
ter in issug’iscommon. The Code of 1882 
made the scope of the section clear by re- 
quiring that the twosuits should be framed 
for ‘the same relief’ but the omission of 
these words from the section as it now 
stands, although it must have been done 
with the object of widening the -rule's ape 
plication, still only renders it certainly ap- 
plicable to two suits of which the matter in 
issue is identical, although the reliefs 
asked for may differ. That it does not ap- 
ply to two suits merely because they have 
one issue in common has been held by Ven- 
katasubba.Rao, J. in Sri ramulu v. Sreera- 
mula (L), following a Calcutta decision 
Bepin Behari Mazumdar v. Jogendra Chand- 
ra Ghosh (2), in which the words ‘the matter 
in issue’ were deemed to denote ‘ the entire 
subject in controversy between the parties.’ 
Adopting this test here, the matter in éon-- 
troversy in the former suit was whether 
the petitioner or the respondents were en- 
titled to have patia, and in the latter, whe- 


ther the respondents are entitled to recover 
rent. 


In Ramachandram Pillai v. Neel- 
ambal Achi (3) the statement of facts is not. 
sufficiently explicit to render it clear whe- 
ther the” ease would have answered. the 
above test, although the learned Judge 


(1) 70 Ind. Cas. 682; 15 L.-W. 646; A. I. R. 1999 ` 
Mad. 304; 31 M: L. T. 360. É e 
(2) 36 Ind. Cas. 641; 24 O. LJ. 514. - . 

(3) 70 Ind. Oas. 5; 16 L. W. 607; A, I, R, 1923 Mad, ' 
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O bgerves that “the disposal of the issue in 
the first suit will practically dispose of the 
second suit. But. Koberan .Nambudri v. 
“Koman Nair (4) is another authority for 


. the ‘position “that community of a single 


issue—in that case the question of adoption 
—will-not attract the provisions of s. 10. I 
"would prefer ‘not to rely upon Jamini Nath 
Mullick v. .Midnapur Zemindary Co. (5), 
because there the later suit was for 
cesses which fell due after the former suit 
' had been brought, and different considera- 
tions may arise. Following, however, the 
construction consistently placed upon the 
section by this High Court, in the few' re-. 
ported cases available, I must hold that the 


learned District Munsif had jurisdiction to. 


refuse to stay the suit. 
The civil revision petition is dismissed 
with costs. 
VIN. V Petition dismissed. 
9 (j 38 Tnd. On Cas. 431; 48 M: L. J. 251; A. I. R. 1925 


7 
A 75 Ind. Cas, 231; 27 0. W; N. 
al. 716. : 


RANGOON HIGH COURT. 
Oivit MISCELLANEOUS Appraise Nos. 116 
AND 117 or 1996, - 

March 8,1227. < 

Present: —Sir Guy Rutledge, Kr., Chief 

' Justice, and Mr. Justice Brown, 
‘MOE. MOOLLA & SONS; Lip , AND 
“ANOTHER —Á PPXLLANTS 
versus í 
THE OORPORATION or RAN GOON. 
|—RESPONLENTS. 

City of Rangoon Municipal Act (VI of 1922), ss. 8, 
80; S6— Assessment of buildings—Machinery fixed by 
tenant, whether can. be taken into account—Owner's 
liability for assessment. 

Machinery and plant fixed bya tenant can be taken 
into account in ascertaining the annual value of a 
building for purposes of assessing tax under s. 80 of 

| the City of Rangoon Municipal Act, and the owner of 


'. | the premises can be rated in respect of them. 


Chetty Firm of R. M.P. V.M. v. Corporation of 
Rangoon (1) and Ko Po Yee v. Corporation of Rangoon 
(2), followed. - 

Mr, Young. for the Appellants. 

Mr. N. M: Cowasjee, for the Respottdents.. 

JUDGMENT. 

‘Rutledge, - ‘©. - J.—These appeals 

‘have been brought from the judgments of 


confirming- the Commissioner's order on 
thha syest ment ‘of ihe  nprellante' premiceg, . 


772; A. I. R. 1923. 
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The main ground ‘raised by both appel- - 


lants is that machinery and plant cannot 
be taken into account in ascertaining the 
annual value of the premises. Mr. Young 
admits that this question has already been 
decided by this Bench in the Chetty Firm 
of R. M. P. V. M. v. Corporation of Rangoon 
(1),. and Ko Po Yee v. Corporation of 
Rangoon (2), but urges that neither of these 
decisions has taken into consideration the 
definition of “Building” in the Rangoon 
Municipal Act, 1922, 5.3 (iv) I was a 
party to the decision in both cases, and 
the definitions of both "Building" and 
“Land” were presentin t e Court's mind 
when construing s. 80 of the Rangoon 
Municipal Act. The learned Chief Judge 
of the Small Cause Court has rightly fol- 
lowed. those decisions which are binding 


: on. him as wellas on us until they sre 


i uin or overruled by & superior tribu- 
na 

A further point has been raised on be- 
halt.of the appellants in Civil Miscella- 
neous Appeal No 1!6 of 1926, namely, that 
the machinery belongs to the tenant and 
not totheappellants, and that they, con- 
sequently, should not berated in respect 
of it. Section 86.f the Rangoon Munici-. 
pal Act seemsto be conclusive on this point, 
as sub-s, (1) lays down:— 

“Property taxes in respect of any buil- 
ding or land shall be leviable jointly and 
severally from all persons who have been 
either owners or occupiers of the building 


or land at any time during the period in . 


respect of which any instalment ‘of such. 


. property taxes is payable under this Act.” 


It may be that the Corporation mighthave 
recovéred the taxes from the tenant, but 
they were under no liability:to do so, The 


, Corporation were within their rights in” 


fixing the annual value of the premises 
BB they stood; whatever machinery or plant - 
necessary for carrying on the business may 
have been on the premises, and they were 


-under no obligation. toemake any further 


-that machinery and plant. 


enquiry as to who was the actual owner of 
Itis for the 
appellantsto make their own arrangements 
with their tenant as to who should pay the 
extra rate due.to the premises having: 
machinery and plant thereon. 

A further objection has been made . that 


. the valuation is on a wrong basis and exces- 
the Chief Judge of the Small Cause Court ` 


4 


(1} ? Ind. Cas. 238; 4 R-178 A: I, R. 1926 Rang. 
* (8) 103 Ind, Ces. 40; 5 R. 161, 


J 
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sive, This Court will only interfere on a quas- 
tion of principle. Ia Ko Po Yee's case (2), 
already referred to, this Court has discussed 
the application of ths contractor's test as a 
meang of discovering what rent a hypothe- 
tical tenant would give for the premises 


„as they stand, and Ido not propose to go 
< which we have to deal, was made on the 


bevond what was said in that case. 

From a pərusalof the Commissioner's’ 
order and a consideration of the materials 
before him, I donot consider that the 
basis of his valuation was wrong. I am 
consequently of opinion‘ that the judg- 
ments appealed from ‘are correct, and that 
the appeals must be dismissed with costs, 
fivs gold mohurs in each case. 

Brown, d.—I concur. 2 4 

ANA. Appeals dismissed. 





ALLAHABAD HIGH COURT. 
Execution SEcowp Oivi APPRAL No, 1018 
oF 1926. 

May 19, 1927. 

Present :—Mr. Justice Mukerji and 

Mr. Justice Ashworth. ' 
AMBIKA NAIK—Decrss HOLDES 
— APPELLANT. 
versus 
RAM RAJ TEWARI AND OTHERS— 
JUDGMENT.- DEBTORS —RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 48 (2)— 
Execution application—Exztension of  limitation— 
Fraud as basis for extension—Fraud, what constitutes 
CSI ERES DM of litigant to take up all available 
pleas. 

The period of limitation for an execution applica- 
tion cannot be extended under s.4B (9), Civil Pro- 
cedure Code, unless the fraud complained of has 
Bree the execution ofthe decree. [p. 278, cols. 


Per “Ashworth, J.—Fraud as used in s 48. Civil 
Procedure Code, includes not merely deceit but, ex- 
cept with reference to contract, circumvention also. 
[p. 278, col. 2.] 

A party is not absolved from the necessity of 
taking up all available rounds for resisting a con- 
tention of the other side merely because atthe date 
he has authority of the High Court which, if followed, 
would relieve him of resisting that contention on 
any but one ground. [ibid.] 

Execution:second appeal from a decree 
ofthe Second Additional Judge, Gorakh- 
pur, dated the 20th of February, 1926 

Messrs. Haribans Sahai and S, S. Sastry, 
for the Appellant. ` 

Mr. Shiva Prasad Sinha, for the 


ents. 
i JUDGMENT. | 4 
Mukerji, J.—Thisis an appeal in an 


Respond- 


AMBIKA NAIR v. RAM RAT Tir, 


: 9n 


exeniion ama by tha daaraehaller, the 
&uplication fur exesution having ban dis- 
missed on the ground of limitation. : 
It &0p»ira that & decres for. sala was 
passed and an order absolute for sale was 
made on the 13th of March, 1907. The 
last application for execution, the one with 


lithof Dacsmbsr, 1920, Some of the judg- 
ment-dsbtors came forward with the objec- 
tion that the application was time-barred 
having been made b2yond 12 years from 
the date of the makingof the order abso- 
lute for sale. The Court of first instance 
overruled this objection on the strength 
of the case of Konsilla v. Ishri Singh (1). 


“The judgment-debtors appealed, While the 


appeal was pending a Bench of this Court 
dissetted from the earlier case in Konilla 
v. Ishri Singh (1) and held that the 12 years’ 
rule of limitation enacted in 8.48 of the 
Civil Procedure Code, applied equally to 
all decrees, irrespective ofthe fact whether 
the decres,was passed before the passing 
of the Civil Procedure Code of 1908 or after 
it. This decision is reported as Begam 
Sultan v. Sarvi Begam (2). In view of this 
later ruling, the learned Distriet Judge 
upset the judgment of the first Court and 
dismissed the decree-holder’s application 
for execution, In the lower Appellate 
Oourt the decres-holder having found that 
his application was likely to be thrown 
outin accordance with sub-s. lofs.48 of 
the Oivil Procedure Code, relied on cer- 
tain facts as bringing the case within sub- 
s. 2 of 8.48. The learned Appellate Judge 
considered all those points rdised before 
him and was of opinion that those facts 
did not amount to acts of fraud on the 
part of the judgment-debtors and did not 
prevent the execution of the decree at any 
time within 12 years immediately before 
the date of the application. In this view, 
the appeal was allowed and the execution 
application was dismissed as time-barred. 
In the course of the judgment the lower 
Appellate Court did use the following 
language :— oe 

“It is only to-day for the first time that 
the plea of fraud has been t&keü, I thiak 
Icannot entertain it. The‘ décres-holders 
ought to have pleaded fraud, and given evi- 
dence on it and proved for how, long the 
effect of fraud continued om;fhem: In my 

. Org. 188; 32 A. 499; 7 AUS. 490. 

(D Stud, Ore 1: 32 a. 499 TA S AR 

Civ.;A. I. R. 1926 All. 93; 48 A. 121. i 


` 
Y 
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' Opinión the ‘decree-holders should not 
* -be allowed to raise the plea of fraud.” 
In.view ofthisobservation,it has been: 


urged. that the. lower Gourt should have: 
allowed and this Court should allow the. 


- decree-holder an opportunity to find ‘out 


whether there are any acts of the judg- - 


'ment-debtors which would amount to fraud 
within the meaning of sub-s. 2 of s. 48. 

Besides the abovecontention a particular 
objection taken by ‘the judgment-debtors 
has been put forward as constituting fraud 
on their part. It would be logical to take 


' up the second contention before the first 


' One. 


-It appears that. three objections were — 


taken by a petition filed on the 24th of 
June, 1915. These objections were ulti- 
mately dismissed by the Subordinate Judge 
on the 11th of September, 1915, Whatever 
might bethe view as to the bona fides of 
these objections, it is abundantly clear on 
the record, that the preferring of: these ob- 


- jections did not inany way interfere with | 


- the execution of the decree. The order- 

sheet is before us and it shows that the 

decree-holder was busy in serving notice 
-on the numerous judgment:debtors in the 
.. gage. .Onee the objectors’ Counsel request- 
ed the. Court. to postpone the hearing of 
: the objection till notices had been served 


'.. on all judgment-debtors. This request was, 


-not granted. The result was that the hear- 


. - ing of the objection in no way delayed the 


execution of the decree. This is a suffi- 
cient answer to the contention that the 
preferring of the objection mentioned 
above prevented the execution of the dec- 
ree. NE A . 
Coming back to the contention that time 
` should be given to the decree-holder to 
“find out whether there are or notany acts 
of the judgment-debtors which prevented 
the decree-holder from execuling the dec- 
ree, it is sufficient. to say that no such 
request was made either to the Court 
below, nor was any such request made 
in the memorandum of appeal filed in this 
Court.. Thé decree-holder apparently be- 
lieved, when the case was before the lower 
Appellate Court and when he fiked «his 
memorandum of appeal, that he had ex- 
.hausted all theacts of the judgment-debt- 
- ors which he could put forward as amount- 


ing to fraud preventing him.from execut-. 


ing the decree. In this view we are ‘not 


: prepared to grant him any further oppor.. 
.. tunity to hunt the record and find out 


5 


AMBIKA NATOK t; RAM RAJ TAWARI, 


[103 1. o. 1927] 


whether there are any. other acts of the 
judgment-debtors which would amount to 
fraud and, which prevented him from exe- 
cuting the decree. S- n 
The result is that the appeal fails and is 
hereby dismissed with costs. NE j 
Ashworth, J.—1 concur in the decision 
and order passed. The appellant urges as 
aground for the case being remanded in 
order that he may furnish further evidence - 
of fraud on the part of the judgment-debt- 
ors which prevented himfrom executing 
his decree within 12 years, the fact that 
‘when the case was tried by the first Court 
there was a two-Judge decision ‘of this 
Court according to which, the Civil Pro- 
cedure Code of 1908 not , being retros- 
pective his application for execution would 
have been within time. I cannot conceive 
that a party is absolved from the necessi- 
ty of taking up all available. grounds for 
resisting a contention of the other side 
merely because at the date he has authori-- 
ty ofthe High Court which, if followed, 
would relieve him of resisting that con- 
tention on any-but one ground. There 
would bs something to be said for this 
contention if the decision of this Court, 
on which he:relied had. been a Full Bench 


decision, but it was only a two-Judge 


decision, Moreover, the judgment-debtors 
clearly took up at the beginning of the 
hearing,of the case the position that they 
intended to resist the effect of that deci- 
sion. In these circumstances I'consider 
that in this particular case at any rate the 
appellant had no justification in not being 
ready with his evidence to establish that 
he. was prevented from executing thé dec- 
ree by fraud. .It has been argued in this 
case that the application referred to by, 
my learned brother was sufficient evidence 
of fraud on the part of the judgment- 
debtors. Iam disposed to hold that this 
is correct. Lalta Prasad v. Suraj Kumar 
(3) in effect lays down that fraud as used 
in 8.48 of the Oivil Procedure Code will 
include not merely deceit but will also, 
except with reference to contract, include 
circumvention. There is a considerable 
and consistent body of cases in support of 
this. I may mention that the American , 
writer Bigelow in his work on Fraud has. 
one section dealing with deceit and the 
second section dealing with circumvention. © 
At the same time-I concur with my learned 


(8) 65 Ind. Cas. 877; 20 A. L. J. 185; 44 A. 319; A. E: - 
Ri 1922 All. 145; . 
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brother thatin this particular case although - 


this application of the judgment-debtors 
may have amounted to fraud it was not a 


. fraud which -prevented the execution of the’ 
decree.‘ : : 


R, L. 


—— | >. è 4 


NAGPUR JUDICIAL COMMIS- . 
. ^ SIONER'S COURT. . | 
Frest Orvin Apprat No. 68 or 1926.- 

“April 27, 1927. 
Present :—Mr. Kinkhede, A. J. O. ` 
RAMCHANDRA AND ANOTBER— ' 
J UDGMENT-DEBTORS—APPELLANTS- 
: versus — . 
. UKA AND oTHERS—DEOREE HOLDERS— : 
| . RESPONDENTS. 
. Limitation Act (IK of 1908),. Sch. T, Art. 182 (5)— 


Application to bring heirs of: judgment-debtor on 


record, whether ‘in accordance with law’ and step- - 


in-aid of execution. k H 
An d nin by a decree-holder to bring the legal 
representatives of a deceased judgment-debtor on the 


-yecord is an application, in accordance ‘with law for | 


taking a step-in-aid of execution within the meaning 
of ol 05): of Tart, 182 of Sch. lof the Limitation Act. 


. 280, col. L} ` ; M : , 
IP ogendra Nath Roy v. Rasik Chandra Banerjee (3), 


. followed. : : E ; 
°F anardän Govind Karguppikar v. Narayan Krishna- 


ji, Karguppikar (2), applied. 


Article 182 of the Limitation Act should receive a 


fair and liberal and not too technical construction, : 


so asto enable the decree-holder to obtain the fruits 
of his decree, and the language ofthe Article should 


- not be strained in the judgmient-debtor's favour. [p.. 


279, col. 2.] 


Varadaraja Mudali v. Murugesam Pillai-1), fol - 


lowed. | 
j Appeal against an order of the Subordi- 


nate Judge, First Class, Bhandara, dated 
the 26thJune, 1926, in Civil Suit No, 44 of 
1918. 
- Mr. P. S. Deo, for the Appellants. - 
Mr. Kolte, for the Réspondenta.: 
JUDGMENT.—This is an appeal 
against an order passed under s. 47, Civil 
Procedure Oode, holding that the application 


for execution dated 21st December, 1925, was _ 


within time by reason of the intermedi- 
ate application for, substitution of legal 


representatives of the deceased judgment-, 


debtors Birbal and Yado made on 30th 
September, 1924. The suit'which was institut- 
ed by Birbal, Yado and Balajiagainst Uka 
and others for possession of .certain im- 


moveable property, was dismissed by an 
ey 


first Court on 7th May;. 1920, and’ t 


.BAMCHANDRA t. UKA, 


k ` Appeal dismissed, ` | 
i ^ ' “which is dated 21st December: 


“decree, L 
, case the application dated 30th September 


‘plication for execution 


. manner would be hypercritical. 
“we must look to: is the 


0915) M; W; N. 769; 30 M. L. J. 460; 


* 270 
were made liable ‘for defendants’ costs. 
Their appeal was also: dismissed in this 
Court dn 9th January, 1922. Thus the ex- 
ecution of the decree would be barred after 
the lapse.of three yéars from. the date of the 
appellate decree. The present application 
1925 is, 
therefore, prima facie barred by time. It 
would be in time ‘only if the previous - 
application dated 30th September, 1924 is 
treated as" an application for execution or 


‘to take a step-in-aid of execution. The 


lower Court took this view -and held that 


' -the present application is within time, The 


judgment-debtors have appealed. 

It is argued on behalf of the appel- 
lants that under Art. 182, cl. (5) of Sch. I 
of the Limitation ‘Act, an application 
which could save limitation must be 
one which is in accordance with law, and 
it must be for. execution or to take 
Some stepin-aid of execution of the 
and that in this particular 


1924 does not satisfy any of these condi- 
tions." ~ "AE. ; 
Varadaraja Mudaliv. Murugesam Fillai 
(1) holds.that Art. 182 ‘should receive a 
fair and liberal and not too technical a 
construction, so as to enable the decree- 
holderto obtain’ the fruits of his decree. 
It has-been held in numerous casés that 


-the language of the Article ought not to 


be strained in the judgment-debtor’s 
favour. 'It is said on -behalf of the appel- 


‘lants that the Civil Procedure Code no- 


where -Jays down that an application to 
bring the. legal representatives of a 
deceased judgment-debtor is a necessary 
preliminary step to the making of an ap- 
of the decree 
against the legal representatives of the 
deceased 'judgment-debtor . under s. 50 
read with O. XXI,r. 22 ofthe Civil Pro- 


-cedure Code, and that consequently an 


application whose sole-purpose is the sub: 
stitution-of the legal representatives is not 
an application according to law within the 
meaning of cl.: (5) of the Article, much less 
could it be treated as an application to 


‘take some step-in-aid of execution. To. 


construe*the words of the Article in this 
. What 
sense and sub- 
not’ merely. the 
must certainly 


23;.18 M. L. T. 313; 


stance of a thing and 
latter. The application 


(1) 30 Ind. Cas. 707;° 39 M. 9 


: 90. 2 54 e 
‘accord with law, . The Article does not. 


: Bay - ‘that it should be one prescribed or 
"required by law... There is nothing in the 


“Civil Procedure Code which prohibits a Court. 


-from entertaining an 'applicationfor substi- 
E “tution of the legal representative in place of 
“deceased decree-holder or judgment-debtor. 
. ‘The application for. substitution dated 30th 
" Beptember, 1924, was, therefore, certainly a 
B Btep which did not contravene any express 
` provision of the Statute ' ‘Law or ‘conflict 
with, any principle of law,merely because 
. ‘the ‘Court is not expressly empowered 
‘by the Statuteto have the recourse to that 
-extraneous assistance. In Janardan Go- 
vind Karguppikar v. Narayan Krishnaji 

Karguppikar (2) an application made to 
a British Indian Court to transfer a 
‘decree from it to a Court in the Native 
‘State between whom and the British 
i . Government there éxisted an agreement 
to. exécute each other's decrees, was treated 
‘as .a_step-in-aid of execution within the 
meaning of ‘Art. 182-of the Indian Limita- 
tion Act of 1908. In my opinion, there is 
mo difference in principle so far as the 
Saving. of, limitation-is concerned between 
"an. ‘application | for execution drawn up 
‘strictly in accordance with ‘the require- 
ments of.r. 1l of O. XXI, and an appliea- 
tion to: take | ‘gome step in-aid’ of . execu- 
tion, o or for the matter of that between | an. 
‘application which .asks. for transfer of a, 
‘decree. from one. Court to another, or an 
‘application . which prays for the completion 
‘of the. array of. parties by repairing - -the 
breach, which death has ‘caused therein. 
“Whatever. step aids the satisfaction’ of a 
decree, aides, its execution even though 
ihe latter word would' be used strictly in 
technical sense, Merely. becaure the decree- 


"holder instead of asking the Court which | 


;passed the decree to execute the, decree 
against the legal representative afier 
service of notice under r. 220f O: XXI of 
‘the Civil Procedure Code, asks that Court 
to first completé the ‘array of parties.and 
thereafter makes an application for exe- 
-cution of the. ‘decree, he. cannot be said 
to have acted in a manner which does 
not accord with . law. He cannot .te 
“penalised. for having displayed reasonable 
diligence in getting in, the fruits of his 
‘degree. `The step of „substituting the 
‘legal. representative of the deceased judg- 
- ment- debtor anes taken a3 per application 


(2) 46 Ind. Cas, 56; 42 B. 420; 20° Bom. L. R. 421, 


LABHA RAM v. RAMAN, 


- 
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dated 30th September, 1924, was & step 
which must be treated as one in accord-- 
ance with the spirit. as well as the 
letter of the law, for it must ultimately 
assist in therealisation of the decree and 
facilitate the actual execution of the decree 
when it istaken out. If this step had: 
not been taken” earlier the Court whose 
duty it was to execute the decree , would 
have necessarily been required to take it 
in’ execution as.contemplated by r. 22 
aforesaid. I, therefore, overrule .the con- 
tention of the appellants and uphold the: 


-order appealed against, which’ finds some 


support in Jogendra Nath Roy v. Rasik 
Chandra Banerji (3) where it is laid down 
thatihe Codeof Oivil Procedure does not 
prescribe any. substantive application for 
the substitution of the. legal representatives 
of the deceased ` judgment-debtor and 
the application made for such substitu- 


_tion isin substance an application for 


execution within the meaning ofs. 234 of 


the Oivil Procedure Code ‘of 1882, and 


Art,173'0f the Limitation Act of 1877 


which respectively correspond to O, XXI, 


r. 22and Art. 182 ofthe new Civil Pro- 
cedure Code and the. Limitation Aet of 
1908. : 
A minor poinf which was urged on be- 
half of Balaji individually that limitation 
‘is not saved as against him is amply 
covered by cl. (7), Expl. I of Art. 182 of 
the Limitation Act. The ¢ appeal, there- 
fore, fails and is dismissed with costs. 
Pleader's fee Rs, 25. 


‘hoped dismissed. 
| à 20 LJ. 544: NG 


LAHORE HIGH COURT. 
First Civin APPEiL-No. 1172 or 1921. 
. May 9, 1927. 
Present: —Mr. Justice -Fforde and 
Mr. Justice Addison, 

LABHA RAM wixor THROUGH Musammat 
KISHEN KAUR AND ANOTuER — 
DEFENDANTS—A PPELLANTS 

< versus 
RAMAN-—Pr1NTIEF- RESPONDENT. 
" Custom—Adoption—Adoption of daughter's son— 
Sansi Jats of. Gujranwala District. 


There is no special custom among Sansi Jats of 
Gujranwala District permitting adoption of a daugh- 


- ter’s son unless the person adopted is a collateral or 
~. of the same got as the adoptor. 


Labh Singh v. Manga (1), followed. 
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First appeal from a decrees .of the Senior 
Subordinate Judge, Gujranwala, dated the 
31st March. 1921. : E : 

Messrs. Jagan Nath Aggirwal and Bashe- 
shar Nath, for the Appellants. - . ^ 

Lala Moti Sagar, R.B., and Mr. Mehr 
Chand, for the’ Respondent. ot 

"T JUDGMENT. AM 
| Fforde, J.—The plaintiff brought this 
Buit fora declaration that the adoption of 
the defendant Labha Ram by his maternal 
grandfather Devi Ditta, is not valid and 
shall not affect the plaintiff's reversionary 
interests in the lands which Labha Ram 
. would succeed to were his adoption valid in 


law. The trial Court has held that tlie: 


adoption is not valid. : 

. "The defendant in order to show that this 
adoption is sanctioned by the special custom 
of Sansi Jats of the. Gujranwala Tahsil, to 
which the parties belong, has produced a 
certain number. of witnesses who have 
given evidence of succession of daughters’ 
sons’who had been similarly adopted. But 
none of these alleged instances are of the 
tribe to which the parties belong, with the 


-exception of two which are based on hearsay.. 


The plaintiff, on the other hand, relies on 
the Riwaj-i-am of the Gujranwala District of 
1914, and on the Riwaj-i-amof the Tahsil and 
District of Gujranwala of 1892. In both 
these records, under the question “ean a 
“maternal grandfather adopt his daughter's 
son.” the answer is ‘only if the person 
adopted is a collateral or is ofthe same got 
as the adoptor’. 


of the same gotas the person who adopted 


him. The entry in the riwaj-i am is, there- . 


fore, Against the custom sought to be 
established. No attempt has been made 
to attack the value of these public records 


and, accordingly, following the decision of : 


a Division Bench of this Court in Labh Singh 
v. Mango (1), we are bound to hold that the 
special custom relied upon by the defendant 
has not been eStaklished. This was the 
only.issue which it is necessary to try in 
the present suit. 

This case, however, was remanded ‘to 


- the trial Court for decision as: to whether . 


the lands left by Devi Ditta ware ancestral 


or self-acquired. Itis now agreed that it: 


is noi necessary to determine this issue in 
the present suit, and accordingly, I do not 
think that we should express any view as 


. (1) 100 Ind. Cas. 924; 8 Lah. 281; A. I. R. 192% Lah. 
LE z E 


AHOBILACAARIAR v. THULASIAMM2L.* 


‘dismiss the appeal with costs. 


3 In the present case the 
person adopted is not a collateral nor is he’ 


"980b. 
to-the correctness or otherwise of the trial 
Judge's decision upon the nature of these 
lands. ‘Should it. become necessary to have 


_that matter determined in subsequent pro-. 
' ceedings it will be dpen to. the parties to 


contest this question. Mr. Jagan Nath hag 
also dsked us fora decision as to whether 
or not the document of adoption may not : 
operate 28.8 testamentary disposition in 
‘favour of Labha Ram as persona designata, 
This. again is an issue which does’ not pro- 
perly arise in the present suit, as it was 
neither pleaded nor tried. In my judgment 
we cannot consider this question but leave 
it to be determined if and when the matter 
requires judicial decision. KW 

Agreeing with the trial Court that the 
adoption is not valid by custom I would 
The.parties 
to bear their own costs of the -reman 
proceedings. : 

Addison, J.—1 agree. 

RL - Appeal dismissed, 
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MADRAS HIGH COURT. 
Szcoup Civin ApePEiíL No, 426 or 1994, 
January 10, 1927. 

Present :—Mr. Justice Ramesam. 
AHOBILACHARIAR AND OTHE&S— 


` Derenpants Nos. 1, 2 AND 4—APPELLANTS 


no ` versus ` . 
THULASIAMMAL AXD 0TABRS-— 
PraiNTIFFS AND DEFENDANTS Nos. 3, 5, 

_ 6, 7 AND 8—RESPONEENTS, 

. Hindu Law—Joint family—Properties . inherited 
from maternal grandfather—Mixing with joint family 
properties, effect of—Partition—Dwision-of status— 
Partition deed inadmissible in evidence—Proof of 
division—Partition acted upon for long years— 
Doctrine of part performance. 

Evidence tothe effect that two brothers belonging 
to a joint family regarded the properties ‘derived 
from their maternal grandfather as joint’ family pro- 
perties and mixed them up with thé ancestral pro- 
perties, raises a legitimate inference that the’ pro’ 
porties were thrown into the common stock. !p. 283, 
col LẸ} : ; 

` Rajanikanta Pal v. Jagamohan Pal (1), followed. ' 

The fact of a division in status can always be 
inferred ftom the conduct of the family, and there ig 
no reason why a division in status cannot be inferred 
from such conduct merely because a deed of partition 
executed between them is inadmissible in evidence. 
Such conduct’ is evidence of’ a division in status by 
reason of the conduct itself and not by reason of the 
partition [p. 283, col ..2.] f 
. Chhottalal Aditram v. Bai Mahakore (3), fol- 


a lowed. 


ES 

Where ‘a deed of partition’ is ‘inadmissible;- ho 
Becondary evidence. can be given as to the terms of 
the partition and, therefore, it is not open to the 
‘Court to consider what were the properties that fell 
. tothe share ofthe members in their partition. But 
. this does not prevent the Odurt from finding whether 
‘or not certain properties were being enjoyed by one 
„ofthe members as separate properties. [p. 283, col. 


- "Where a partition deed is inadmissible in evidence 
. on account of want of registration, but as a matter 
of fact the partition has been acted upon for several 
years by distinct and separate enjoyment so that one 
can infera partial performance of the contract of 
partition, the doctrine of part performance applies. 
[p. 285, col. 1.] . 
Appeal against the decree of the Court 
of the Subordinate Judge, Dindigul, in A, 
S. No. 7 of 1922, preferred against that 
. of the Court. of the District Munsif, 
Periyakulam, in O. 8. No. 850 of 1919. 
' Mr. Watrap S. Subramania Iyer, for 
-the Appellants. 
Mr. C. V. Ananthakrishna Iyer, for the 
Respondents. ; i : 3 
JUDGMENT.--The facts of the second 
appeal may be stated first. The lst defend- 
ant, Abhobilachariar the 2nd defendant 
Vedavyasachariar, and the plaintiffs hus- 
band Padmansbhachariar were brothers, 
They had certain ancestral properties. 
Their maternal grandfather Alagarappacha- 
riar executed a Will dated 26th December, 
1878, dividing his property .into two parts 
and giving oneshare to his elder daughter 
Thulasi Ammal and her sons, t` e, the 
“above said Ahobilachariar, brothers and the 
other share to his younger daughter and 
her sons. - We are now concerned with the 
first shane, The plaintiff's case is that the 
two defendants and her husband took that 
share andin 1910 they divided the whole 
property: consisting. of the ancestral pro- 
' perty and the property derived from their 


B .maternal grandfather and in such division 
the suit items fell to the share of Padma-. 
nabhachariar who enjoyed them from 1910 


to 26th October, 1918, when he died aud 
that.they were trespassed upon by the de- 
fendants. She, therefore, sues to recover 


their possession. The defendants admit 


that there was an attempt at partition but 
deny. that there was a completed partition. 


"They say that they refused to give a share 


in the maternal grandfather's ‘property 
and this was why the partition fell through 


` and that there was no division of the pro. . 


. perty. "Two issues were framed;— 

. (1) Whether the plaintiff's husband and 
- defendants Nos.l and 2 became divided as 
. alleged by the plaintiff? PENNE: 


4 
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(2) Whether the plaint properties are the 
ancestral propwrties of the plaintiff and de- 
fendants Nos. 1 and 2, and did the plaint- 
iffa husband get the A schedule properties 


: for his share ? 


Both the Courts below gave a decree to 
the plaintiff and the defendants have filed | 
this second appeal. : 

The learned Vakil for the appellants, Mr. 


. Subramania Iyer, argued that there is a`. 


change in.the plaintiff's case. Hecontended 
that her allegation in the plaint was “the 
properties specified in the schedules. A, B 
and C hereto were derived by thelate Padma- 
nabhachariar and the defendants Nos. 1 and 
2 through their maternal grandfather ;" 
that this allegation being obviously errone- 
ous the suit ought to be dismissed, that, 
Padmanabhachariar not having been born 
in 1879, when ‘the maternal grandfather 
‘died he got no share under the Will with . 
reference to the rule of Hindu Law laid 
down inthe Tagore case as to unborn 
devisees, that Padmanabhachariar, there- 
fore, got nothing from his maternal grand- 
father, that there is no reference in the 
plaint to his getting the maternal grand- 
father's property by reason of its, baing 
thrown into the common stock by defend- 
ants.Nos. l'ánd 2 and that this was really 


the case considered by the Courts below 


and it ought not to have beenallowed. A. 
perusal of the District Munsifs judgment 
and the evidence adduced in the case shows 
that the parties went to trial on the point 
whether the properties in suit were treated 
as part of the family properties and were 
included in the partition and: allotted to’ 
the plaintiffs husband's share in 1910. 
‘The second issue was wide enough fo cover 
it and ‘it is obvious that the parties under- 
stand itin that sense. The Subordinate 
Judge observes in para. 8 ' in spite of the 
defects in the pleadings the parties appear 
to have gone to trial after correctly under- 
standing the situation.” I agree with this 
Observation of the Subordinate Judge, and 
I see no reason to allow this purely tech- 
nical plea on the part of the appellants 
after a very elaborate trial of the case 
and consideration of it by the Courts . 
below. : s : 

The maternal grandfather died in 1879. 
Defendants Nos. 1 and 2 were then minors, 
Their father must have taken charge of 
his father-in-law's: properties and managed 
them. His wife, a daughter of the téstator 


-was entitled to a share under the Will on 


| this they wére right. 


1031. ©. 1927]: 
& strict construction of the Will. He died 
in 1899, and itis said that his wife died 
a few years beforehis death. The Ist de- 
fendant attained majority in 1881. Whe- 
ther the father managed the father-in-law's. 
properties between 1879 and 1881 on be- 
half of his sons only oron behalf of his 
wife andsons we cannotsay ; and whether 
after 1881 the lst defendant who must 
have participated in the management and 
his father managed it on. behalf of the 
brothers only or on behalf of their mother 


also there is nothing to show, Pad mana-. 


bhachariar was born in 1891.' The 2nd de- 
fendant must have attained majority at 
about the same time. Both the lower 
_Oourts find with reference to. the admis- 
sions made in the depositions of the defend- 


ants Nos. land 2 that at the time of the. 


partition in 1910, the attitude of the defend- 
ants ‘Nos, 1 and 2 was to regard the mater- 
nal grandfather's properties also as joint 
‘family properties. The. evidence is “that 


they made no distinction between the in-, 
. come of the ancestral properties and the in- 


comeofthematernal grandfather'sproperties. 
Mr. Subramania Iyer contends that this 


was not evidence from which it can be inferr-, 


ed that the properties were thrown into the 
common stock. In my opinion it is good 


-evidence from which such an inference can. 


be madeand the Courts below ware right, 
in making such an inference. If from 


1891 to` 1910 ‘a period of 19 years the; 
' whole family regarded the proparties deriv- 


ed from the maternal grandfather as joint 
family properties and mixed them up with 
the ancastral properties, it is good evidence 
that they were thrown into the common 


stock. Vide Rajanikanta Pal v. Jagamohan ` 


‘Pal (1). Here it is not an isolated fact 
like'a purchase but the treatment for 19 
years. 

' The next question is what happened in 


/'1910. Both the Courts below found that . 


there was acompleta partition in that 
year, In arriving at this conclusion 
they excluded from consideration an 
unregistered deed of partition Ex C. In 


missible as evidence of a partition or of 
the terms ofthe partition. But the fact 


of a partition can be found with reference 
¿+ partition and that the suit properties were 


(1) 73 Ind. Cas. 252; 50.0. 439; A. I. R. 1923 P. C. 
57: 44 M. L.-J 561; 32 M. L. T. 149: 25 Bom. L, R. 
683; 37 C. L. J. 515; (1923) M. W. N. 438; 18 L. V: 


:387; 27 C. W. N. UP EAN R. 805; 50 LÀ. * 
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(2. The fact ofa division in status can 
always be inferred from the conduct of the 


` family, andif from 1910 to 1918 there is 
unimpeachable evidence to show that the 


brothers lived as divided brothers, I do 
not see why a division in status cannot be 


‘inferred from such conduct merely be- 


cause- the deed of partition is inadmissible 


‘in evidence Chhottalal Aditram v. Bai Mah- > 


kore (3. In my, opinion the fact of a 
division in status is not a term of the 
partition. Even if it were so, such conduct 


"is evidence of a division in status by reason 


of the conduct’ itself and not by reason of 
the partition, andin this view it could cer- 
tainly be considered. Both the lower 
Oourts - in. this case found that the brothers 
were clearly divided in status. "There is 
overwhelming evidence in support, of this 
conclusion. 

The next question is whether one can 
ascertain what were the shares that fell to 


` the brothers in the partition of 1910. The’. 


deed of partition itself being inadmissible; 
no secondary evidence can be given as to 
the terms ofthe partition and, therefore, 
it is, not open to the Courts to consider 


“what were the properties that fell to the 


share of Padmanabhachariar in the parti- 
tion of 1910, But this does not prevent the 


‘Court from finding whether or not all the 
< suit properties were being engaged by 


Padmnabhachariar as separate properties 
at the time of his, death.. and this is 
énbugh to sustain the plaintiff's suit, 

The Courts below have found that Pad- 


i manabhachariar was in possession of the 


suit properties as his separate properties 
at the time of his death. Again I think: 
there is overwhelming evidencein support 
of this conclusion. The plaintiff as his 
widow isentitled to à decree for the suit 
properties on the footing of the bare pos- 
sessory title of her husband unless de- 
fendants Nos. land 2 can displace the title 
which has been inherited by the widow 
[vide Gobind Prasad v. Mohan Lal (4)] by a 
superior title, They can displace it only 
by showing that, in the partition these 
propertiese were not allotted to Padma- 
nabhachariar. If they .are to prove what 
properties were allotted to him in the 


` (2) 70 Ind. Cas. 953; S5 21; 20 A. L.J. 777; AL 
R. 1922 All. 493; 90. & A. L-R 5. 

(3) 40-Ind. Cas. 83; 41 B. 406; 19 Bom. L. R. 322; 
( 94 AIST. - 


[$a 


.the terms of the partition. 
R of fact the evidence shows not mere- 


' exclusively by Padmanabhachariar ‘at the 
time of his death but also that they were 
-enjoyed by him ashis separate properties 
from 1910 to.1918. There are lease deeds 
' filed in respect of two items and there is 


'. oral evidence forthe third item, and both 


the lower Courts have unanimously acted 
upon such evidence, If it is permissible, 
' I think, the evidence is strong enough to 
even: infer, that the suit properties were 


allotted to the share of Padmanabbacharior , 


in the partition of 1910, But as I have 
already said this is not permissible ; but 
it is unnecessary forthe plaintiff to succeed 
in this case to show that they were allot- 
ted in partition. It is enough for her to 
show that the suit properties were enjoy- 
ed by her husband as separate properties, 
To allege and prove this is not the same 
thing asto prove the terms of the parti- 
- tion of 1910, for the enjoyment of any item 
of property by Padmanabhachariar as sepa- 


_rate property is consistent not only with’ 
its being allotted to his share in partition 


but also with its being allotted to another 
Sharer and afterwards its being given to 


Padmanabhachariar by somé later arrange-: 


ment. ‘I do not mean to say that there is 


such evidenvein this case of any of the: 


suit items falling te the share of some 
other skarer at first and then coming in 
possession of Padmanabhachariar in the 
years following 1910 by some later arrange- 
ment. All that I mean is that to find 
Beparate enjoyment by Padmanabhachariar 
in the years following 1410 is not identi- 
eal with saying that they fell to his share 
in: 1910, and it does not amount to proving 
the terms ofthe partition. In this view 
the case strongly relied on by Mr. Subra- 
mania Iyer, bamely, 
Narain’ (2) does not help us in this case. 
In that case it was held that the fact of- 
partition can always be proved by oral 
evidence even if there be an unregistered 
deed, but the actual terms of thë partition 
cannot. be proved by oral evidence: It 
does not appear that in that case there 
. was any evidence of any later enjoyment 
as separate property. Tf 80, I have noth- 
i ing to.say against that case. The decision 

in Maung-Po Lun v. Ma E Mai (5) carries 
- (5) 74 Ind. Cas; 47; A, L R, 1923-Rang. 57, 
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» nob allotted: to him, they are coafronted by 
m game difficulty: as the plaintiffs in prov- 
' AS &. 


Jai Ram Das.v. Raj. 
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the matter no further and does not re- 
quire any discussion. . This substantially 


-was the view taken by my brothers Kamara- 
' swami Sistriaad Venkatasubba Rao, JJ., in 
ly that the suit properties were enjoyed. 


Ramu Chetty v. Panchamvmal (6). lt ia 
unnecessary for me to hold that Es. O 
is evidence to show the character of the 
possession as they seem to have held with 
reference to a similar unregistered deed 
of partition ia that-case, I dànbt whather 
the decisions of the Privy Council in 
Rajingam Ayyar v. Rajangam Ayyar (7) 
and Varala Pillai v. Jeevarathnammal (8) 
enab'e one to go so faras that. I am in- 
elined toazree with Jackson, J. ia Neelam 
Venkatratanamma. v. Vinjamoori Varaha 
Narasimhacharu (9). The unregistered 
deed of partition Kix. Cis certainly evidence 
that there was a talk of partition on that 
date. But I doubt if it is admissible to 
prova anything more than that. In the 
Privy Council case of Varada Pillai v. Jee- 
varathnammal (8) the document that wad 
actually- used to show the character of the 
possession was a document that did not 
require to be registered, It was merely a 
petition reciting the fact -of prior gift ande | 
did not require registration. In the pre- — 
sent case tlie document did require regis- 
tration and it is inadmissible for any pur- 
pose affecting the immoveable properties. 
But as I have already said, it is wnneces- 
sary to use Ex. C. . There is clear evidence. 
that Padmanabhachariar was enjoying the | 
suit properties asseparate propertiés and 
I have already observed that to prove that 
is not necessarily to prova the terms of the 
partition. x 
The above view is enough to dispose of 
the second appeal. But itseems to me one 
might go even a step further. Even if 
the terms of the partition cannot be prov- 
ed, if there is later enjoyment of certain 
items as separate property, such enjoyment 
amounts to partial pepformance even though 
the terms of the partition as it took place 
atthe time cannot be proved. On thesame . 


(6) 92 Ind. Cas. 1028; (1995) M. W. N.45; ALR. 
1926 Mad. 402. 

(7) 69 Ind. Cas. 123: 46 M. 373; 31 M. L. T. 136; 4 U. 
P L. R. (P. 0.) 85; 16 L. W. 615; A. I. R. 1929 P. O. 
966; 27 C. W. N. 561; 44 M. L. J, 145; a7 C. L. J. 435; 
21 A. L. J. 460; 50 I. A. 134 (P. 

(8) 53 Ind. Cas. 901: 43 M. Pu. “(1919) M. W. N. 724; 
10 L. W. 679; 24 O. W. N. 346: 38M. L. J. 313; 18 

A J.J. 274: 46 I. A. 285; 2 U. P. L. R. (P. 0) 64; 22 
‘Bom. L. R. 444 (P. O). 

(9) 92 Ind. Cas. 470; 49 M. L, J, 756; (1926) M. W, 
N. 44; A. I, R. 1926 Mad, 191, P 
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principle, itisnowestablished by Full Bench 
decisions of this Court that "Courts ‘can 
give effect to a sale which has been acted 


upon by transference of possession and . 


payment.of purchase-money though the 
gale deed itself has not been registered. 
I am unable to see any difference between 


the two cases. Even if a partition as op- 


posed toa partition deed requires registra- 
tion as is contemplated by fresh legisla- 
tion, ifstems tome that,as a matter of 
facta partition when acted-upon for seve- 


ral years by distinct and separate enjoy-. 
ment so that one can infer a partial per- 


formance of the contract of partition stands 
on-tbe same footing as un unregistered 
sale-deed ‘partially carried out. ‘The re- 
gistration law in one case stands on the 
same footing as the registration law in tLe 
other case. At present it is unnecessary 
to pursue this line of argument farther. 


I agree with the conclusion of the Courts: 


below which were arrived atapartfrom Ex. 
C. i . 
-In the result the second appeal fails and. 
is dismissed with costs. The defendants 
will he allowed two months’ time for 
paying the balance of the amount of. mesne: 
‘profits. i 
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ALLAHABAD HIGH COURT. 
SzcouD C.viL APPEAL No. 809 or 1924, 
July 16, 1926. 

Present:—Mr, Justice Boys. 

' SRI. NIWAS—DSRFENDANT —APPELLANT 
F versus : 
AZIZULLAH AND OThERS —PLAINTIFFS— 
RESPONDENTS, ! 
Jurisdiction--Landlord and tenant--Plea of pro- 
prietary right by tenant— Revenue Court referring 


tenant to Civil Court—Civil Court's jurisdiction to. 


determine question of proprietary right. . 

`S who had obtained a* rent-decree against A 
sued to eject him in the Revenue Court. A pleaded 
proprietary right, whereupon the Revenne Court 
referred him toa Civil Court. A filed a suit fora 
declaration of proprietary right in the Civil Court. 


On objection by S as to the jurisdiction of the Civil. 


Court : 1 j " 
. Held; that the jurisdiction of the -Civil Court to 


determine the question of proprietary right was not , 


ousted inasmuch as the Revenue Court had definitely 
refused to exercise its jurisdiction and had’ specific- 


ally referred the plaintiff toa Civil Court. [p. 2&6, . 


col. 1.) ] ` e 
; Lal Singh v, Khaliq Singh (1), distinguished, ' 


SRI NIWÀS P. AzIZULLAH... — '* vs 265 
Second appeal against a decree of the 


District Judge, Pilibhit, dated the 13th of 
February, 1921. > i 
; Mr, Saila Nath Mukerji, for the Appel- 
ant. - "8 < 

Mr. Peary Lal Panerji, for the Respond- 
ents. ° 
' JUDGMENT.—This is a defendant's 
appeal. 
that he was proprietor of acertain grove. 
His ‘claim has been decreed by both 
Courts. | ] ; 

The facts dre that one Sadullah on the 
25th of July, 183”, sold some of his pro- 


: perty to one Lala Baburam, whose son 


Bri Niwas is the present defendant-appel- 
lant. From that sale-deed radullah's share 
“in No.415/2 was expressly excluded: This 
.share. has descended now to the present 
plaintif-.espondent Azizullah, his son. It 
appears from the judgment of the lower 


Appellate Court and from a copy of the ^ 
decree that has been filed (there is no copy - 


of the judgment) that Sri Niwas sued Sad- 
ullah for rent and the suit was undefended 


andSri Niwas*got & decree. Subsequently. 


Sri Niwas sued inthe Revenue Court to 
eject Azizullah. Azizullah pleaded pro- 
prietary right whereupon the Revenue Court 
referred him to a Civil Court. Hence the 


- present suit. . - 


The first outstanding fact is ihat Sri 
Niwasdid not in that suit for ejectment; 
in order to counter Azizullah's plea of pro- 
prietorship, raise the plea that such “a 
defence was barred by res judicata by: the 
judgment obtained for rent agains Aziz- 


: dllah's predecessor, Sadullah. In view of 


the laterhistory of the caese Sri Niwas may, 


for all the information that is now before | l 


me indicates anything to the contrary, 
.have bad no grounds really for raising 
suchaplea, Bethatasitmay, he did not 
raise it. f F r 
When Azizullah filed the present suit in 
the Civil Court for a declaration of his 
title, Sri. Niwas again failed to raise any 
plea of rés judicata in his written statement; 
nor was avy issue framed on this point. 
When Azizullah’s suit was decreed Ly 
.the trial Court, Sri Niwas did not raise 
aby plea véres judicata in the grounds of 


- appeal . : 


The point appears to have been argued in 
the lower Appellate Court which set out 
‘as-one of the points for determination; 
“Does the fect of Sri Niwas having obtained 
a decree.for arrears-of rent of the plot in 
< : | 


Plaintiff" sued for ù declaration : 


` cise jurisdiction. 


* 
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dispute against ` Azizullah operate: as res 
judicata to bar Azizullah's present claim ?" 
The learned District Judge deals with this 


‘point in a few lines by holding "though 


the decision of the Rent Court is a final 


rent decision of Azizullah's liability to pay 
‘rent for thé plot to Sri Niwas, itis only 


final until a Civil Court décided the ques- 


tion of title.” In the grounds of appeal 


to this Court the plea of res judicata has 


. beenspecifically taken. 


. The other plea relating tos, 233 (k) of 
the Land Revenue Act was not specifically 
pressed. It formed the subject of an issue 
in the trial Court but it was clearly 


also not pressed in the lower'Appellate. 


Court. 


Two points have, however, been pressed 


before me." wirst, that the Civil Court has 


no jurisdietion to try this question of . 


proprietary right, in that by coming to a 


' decision thereon in favour ofthe plaintiff 


it would in fact be overruling the ` deci- 


-sion of the Revenue Court, and reliance is 


placed on Lal Singh v. Khaliq Singh (1) 
and certain other cases notso directly in 


point but based on a similar principle. . 


Those cases are clearly distinguishable. from 
the present in which the Revenue Court has 
definitely refused to exercise its jurisdic- 
‘tion-in the matter and has specifically, 


‘by referring the present plaintiff. to the - 


Civil Court, invited the Civil Court to-exer- 

The second point urged is that the plaint- 
iffs suit is barred by res judicata, I 
have already pointed out that the defend- 
ant Sri Niwas did not raise this plea when 
he could have done so in the Revenue 


“ Court and even refrained from raising it in’ 


his written statement, from asking for an 
issue to be framed in regard to it, or from 
making it a ground of appeal, He was 
allowed to argue itin the lower Appellate 
Court, but it was there rejected. I should 
in any case havehad very great doubts as 
to whether I ought to allow him to raise 


.. it now in second appeal, butin any case 
‘the appellant Sri Niwas has not provided 


the Court with any such material as would 
justify me in giving effect to the plea. 
‘There is a copy of a decree on the file 


"obtained by Sri Niwas against Sadullah, but 
` thereis no copy of the judgment, and it is, 
therefore, quite impossible to tell under, 
exactly what circumstances the previous. 


suit was brought and decreed. For both 
(1) 3 Ind, Cas. 218; 6 A. L, J. 259; 31 A, 323, 


vc 
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these reasons I reject the plea here in second 
appeal. 

The result is that the appeal must be 
dismissed and is dismissed accordingly with 
costs.including Counsel's fees on the higher 
scale. . . 

B. L. "LT Appeal dismisssd: 
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ALLAHABAD HIGH COURT. 
Oivit Revision. No. 58 or 1927, 
`- May 6,1927. - 
Present:—Mr. Justice Lindsay. 
GIRWAR LAL—P.aintier— 
APPLICANT 


, Versus 
^ KALLAN-—DEFENDANT—OPPOSITE 
of Party. > 
. Agra Tenancy Act (11 of 1901), s. 180—Suit for. 
rent—Dispute as to right to recover rent, whether ques- 
tion of proprietary title— Second. appeal to District 
J'udge, whether lies. 

A mortgaged certain property to B and took it 
back on lease. He then made a second mortgage to 
C. Csued to redeem B and obtained formal pos- 
session in execution of his decree.: B sued A for 
arrears of rent. A contended that B was not entitled 
to rent after the date on which formal possession was 
delivered toi C : 

Held, thatthe question whether B or C was entitled 
to recover rent from A was a question of proprietary 
titleand an appealto the ‘District Judge from an 
appellate order of the Collector was competent under 
8. 180 of the Agra Tenancy Act. - [p. 287, col. 1]. 

Civil revision from an order of the Addi- 
tional District Judge, Agra, dated the 3rd 
of December, 1926. a 

Mr. Panna Lal, for the Applicant. 

Mr. S. N. Seth, for the Opposite Party, 

J UDGMEN T.—I think this application 
must fail. The principal ground taken is 
that the lower Court, namely, the Additional 
Judge of Agra, had no jurisdiction to enter- 


` tain an appeal, That appeal was an appeal 


against the appellate order of the Collector 
and it was filed in the Distriet Judge's Court 
apparently on the 10th February, 1926. It’ 
was an appeal under the Agra Tenancy 
Aet, U. P. Act II of 1901 and admittedly 
was a competent appeal under s. 180 of that 
Act provided that there had been in issue 
in the first Appellate Court a question of 


‘proprietary title which had also become a 


matter of issue in the appeal The Judge 
was of opinion.that the appeal was com- 
petent and that there had been an issue 
raising a question of proprietary title ín. 
the first Appellate Court, namely, the Court 
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“of the Collector. I think the J udge was 
right. The contest arose in this way.’ One 
Kallan who owned certain property made 


a mortgage of it to Girwar and afterwards | 


became thetenant of the mortgagee.” Kallan 
then made a second mortgage in favour of 
Radha Gobind. Badha Gobind, the second 
mortgagee, brought a suit to redeem the 
first mortgage and gota final decree on the 
23rd of February, 1922. He got formal 
possession on- the 29th April, 1922, and got 
mutation effected on lst September, 1923. 
Girwar, the first mortgagee, brought.the 
guit out of which these proceedings have 
arisen against Kallan for arrears of rent for 
1330 Fasli, i. e., from Ist June 1922 to 30th 
. dünel923. He apparently considered him- 
self entitled to sue for arrears of rent for 
that period on the ground that the mutation 


order in favour of the second mortgages- 
had not been made until Ist September, 
“1923. Kallan disputed the right of Girwar : 


to recover rent from him and this matter 
was in appeal before the Collector. Kallan's 
contention was that he was. not liable to 
pay rent to Girwar after Girwar had beén 
made to suffer redemption. . The Collector, 
ehowever, upheld the decree of the first Court 


-which was in favour of Girwar.. When the- 


case came up before the District Judge in 
second appeal hereversed the decree of the 
Collector holding that after redemption the 
second mortgagee was the right person to 
recover the rent and that Girwar could 
not recover. i a R ot 
He alao found that Radha Gobind's title 
^ to recover rent accrued from ihe date of 
formal delivery of possession of the land 
in suit. br 
' On these facts Tageee with the Court 
below that there -was a question of pro- 
prietary title raised. The question as to 
whether Girwar or Radha Gobind was entitl- 
“ed to recover the rent from the defendant 


was, in my opinion, a question of proprietary | 


title. The jurisdiction of the District Judge 


' was as I have said governed by s. 180 of the. 


U. P. Tenancy Act, Act II of 1901. Mr. 
Panna Lal in the second ground of his 
application refersto the new Tenancy Act 
111 of 1926, which came into force on the 


7th September, 1926, and he lays stress on ' 


‘the provisions of s, 243 of that Act, his 
-contention being that there is no question 
. of proprietary right raised in cases like this 
unless the parties to the suit are each claim-. 
ing proprietary right. Whatever mayə be 
the proper interpretation ofe, 243 all I need 
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say is that this Act III of 1926 -was not in. 
force when the appeàl was filed before the 
District Judge and consequently having 
regard to, the provisions of the. General 
Clauses Act, U. P. Acl I of 1904, s. 6, the 
District Judge was bound to decide the cage 
under fhe terms of the old Act and not: 
under the terms of the new. It was a fact 
that his decision was given after.the new 
Act came into force but that does not touch 
the matter.. The case is clearly covered by 
s. 6 (e) of the U. P. General Olauses Act of 
1901. I thus find that there is no merit 
in this application which I dismiss with:costs. 
including fees on the higher scale. 

A, N.A = Application dismissed. 


M — 


LAHORE HIGH COURT, 
Civil ArPzaL No. 2925 or 1994, 
May 12, 1927, 
- Present;—Mr. Justice Tek Chand 
. and Mr. Justice Agha Haidar: 

. Tue EAST INDIAN RAILWAY 
COMPANY Lr», CALCUTTA. AND 
Tus SECRETARY or STATE ror 
INDIA zm COUNCIL-—DzrENDANTS ' 
. —APPELLANTS 4 


versus - À 
MOHAMMAD SHAH —Prarnttp 
| — RESPONDENT. ; uid 
Railways Act (IX of 1890), s. 76—Risk Note B and H 
—‘Loss of consignment’, meaning of—Deterioration of 
goods, whether loss—Wilful neglect—Onus of proof. 
When goods in the’ custody of the Railway become 
rotten and are destroyed under the orders of the 
Railway Authorities it must be held that the owners 


have suffered ‘loss ofa whole consignment’ within 


the meaning of that phrase as used in Ri 
H. [p. 288, col. 2] E used in Risk Note B or. 


Firm Jagan Nath-Baij Nath 
(1) and Madras and Southern 
Mattai Subba Rao (2), followed. 


In & suit for d i i 
of proving wilful neglect lies upon ake ees oa 
J : 
Appeal against a decree of the Subordi- 
nate Judge, First Class, Laho 
"n October, 1924, : i dn 
essrs. C. H. Cardan Noad- and 
Kis M aha, us forthe A Dela AU 
Méssrs. agan^ Nath  Aggarwal: and 
Parduman Das, for the Bedbondent- ipa 
; JUDGMENT. 
- Tek Chand, J.—On the 30th of J uly, 
1921, a large quantity of potatoes was booked. ' 
in two wagons Nos. 13907 and 2237 at 
Patna Oity Railway Station on the East 


v. Secretary of State 
Maharatia Bo Ve 
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Indian Railway, by one Modan Mian consign- 
ed to Lahore the consignees being Chaudhri 
Nizam Din and Mohammad Shah respective- 
ly. It has been found „and the finding has 
not now been controverted by Mr, Jagan 
_Nath for the respondent, that the goods 
were consigned under Risk Note B. Nizam 
Din sold the contents of wagon No 13907 
to Mohammad Shah, who was the consignee 
of the other wagon, and endorsed the 
relative Railway receipt in his favour, 
Thus Mohammad Shab, plaintiff, became 
entitled to receive both the wagons. Wagon 
No. 2237 arrived at Lahore on the 18th of 
August, 1921, with its contents ina partly 


rotten condition and the consignee (plaintiff) ' 


took delivery of it. The other consignment 
which was in wagon No. 13907 reached the 
Amballa Railway Station on the 20th of 
August, 1921, and arrived at Lahore on the 
15th of August. On opening this wagon it 
was discovered that the potatoes had 
entirely got rotten and were unfit for human 
consumption. The Railway Authorities 
instead of making delivery ofthe contents 
in that condition to the consignee handed 
them over to their Sanitary Inspector for 
destruction. 

After serving the required notice on the 
Agent of the Hast Indian Railway and the 
Secretary of State for India through the 
Agent of the North Western Railway, 
Lahore, the plaintiff Mohammad Shah on 
the 15th of July, 1922, instituted the suit, 
out of which this appeal’ has arisen, for 
recovery of Rs. 7,750 as compensation for 
"loss and injury to the goods” consigned 
in both wagons. In his plaint he-did not 
admit that the goods were booked under 
. Risk Note B. 


> `The main defence put forward was that. 


the goods had been booked at reduced rate 
under Risk Note B, and as the alleged loss 


or damage had not been caused by the 


wilful neglect of the respondents or their 
employees, they are not in any way liable to. 
pay compensation to the plaintiff. 

The learned Subordinate Judge upheld 


the defendants’ plea with regard to the: 


goods that had been despatched in wagon 
No, 2237 and „disallowed the - plaintiil's 
claim to that extent. He, however, found 
that-the defendants were guilty of wilful 
neglect with regard to the consignment 
despatched in wagon No. 13207 and passed 
a decree for Rs, 2,809-6, 

The defendants have appealed and the first 
point urged on their behalf by the learned 
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Government Advocate is that the ‘loss’ of a 
'complete consignment’ has not been proved 
and, therefore, the plaintiff has got no 
cause ofaction. He argues that all that is 
established is ‘deterioration’ and not. ‘loss’ 
of the goods. After carefully considering 
his arguments on the point, I am of opinion 
that they are devoid of all force. The 
point is covered by the 
Campbell, J, 
Nath v. Secretary of State (1) where it was 
held that when goods in the custody of the 
Railway become rotten and are destroyed 


under the orders of the Railway Autherities,- 


it must be held that the owners had suffered 
‘Joss of a whole consignment’, within the 
meaning of that phrase as used in Risk 
Note Bor H. To the same effect is the 
decision of the Madras High Court reported 
as Madras and Southern Maharatta Ry. Co. 
v. Mattai Subba Rao (2). These authorities 
eompletely meet the learned Government 


judgment of' 
in Firm Jagan Nath-Baij- 


Advocate's contention, and following them, - 


I would overrule it, i 

The main point for decision, however, is 
whether the defendants have been rightly 
held by the lower Court to be guilty of 
wilful neglect. The proposition of law is 
now firmly established that. the onus of 
proving wilful neglect lies upon the 
plaiatif and Mr. 
respondent has not sought to controvert it. 
The question, however, is whether the facts 
on the record are sufficient to prove wilful 
neglect on the defendants! part. After care- 
fully going through the record and giving 
due weighttothe arguments of both;Counsel, 
] have reached the conclusion that before a 
definite finding 
question itis necessary to determine what 
is the time normally taken for a consignment 
despatched by goods train from Patna to 
arrive at Lahore. The evidences on this 


can be given pn this- 


Jagan Nath for the . 


point is very unsatisfactory and neither ` 


party seems to have realised its importance 
during the trial. Both Counsel are agreed 
that the materials of the record are very 
scanty and it is not possible to come to a 
satisfactory decision. In these circumstances 
the only proper course is to remit an issue 
under O. XLI, r. 25/of the Civil Procedure 
Code for the determination of this question. 
I,would,therefore, if my learned brother 
agrees, send back the case to the lower Court 
for trial of the following issue:— 

14,94 Ind. Cas, 173; A. I. R. 1926 Lah. 614. 

(es tnd. Cas 154; 43 M. 617; (1920) M. W. N. 108; 
11 L. W. 358; 38 M, L. J. 360; 28 M. L. T.49, 


4 
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"What was the usual time taken in 1921 
by tho Railway to carry a wagon of potatoes 
from Patna to Lahore by goods train ?" 

Both parties will be allowed to produce 
fresh evidence on this point. It will be 
desirable if the books of the East Indian 
Railway and the North Western Railway are 


. examined with a view to ascertain the time 


actually taken by similar consignments to 
come from Patna or other places in its 
neighbourhood to Lahore in 1921. Return 
will be made within three months, 

Agha Haidar, J.—I agree. 

B. I. Case remitted for finding. 





ALLAHABAD HIGH COURT, 
Civin Reviston No. 91 or 1927. 
May 27, 1927. 

Present :—Mr. Justice Ashworth. 
NAIPEL-—PLA4INTIFF—APPLICANT 
versus 
BANS GOPAL SINGH AND ANOTHER— 
DgrENDANT3—OPPostrTE PARTIES. 

Contract Act (IX of 1812), s. 69— Liability to pay 
under the section, nature of —Suit by mortgagor against 
mortgagee for rent paid by the former to landlord, 
maintainability of. 

Section 69 of the Contract Act should not be so read 
as torestriot the liability to pay referredto in the 
section to a mew existing between the person 


Pound to pay the person to whom the mohey is 
paid. | i 

A suit by a mortgagor agaiast his mortgagee for 
recovery of a sum of money which the former had 
paid to his landlord but which under the terms of the 
mortgage was to be paid by the mortgagee, is com- 


petent under s. 69 of the Contract Act and the fact? 


that the mortgagor could have asked for an account t 
be taker and the defendant debited with hat sum 
under O: XXXIV, r. 7, Civil Procedure Code, ina 
suit for redemption is no bar to such a suit. 


Civil revision from an order of the 
Judge Small Cause Court, Benares, datad 
Me a Pho Sh 1927. 

r. Gadadhar Prasad, for the Applicant. 

Mr, A. P. Pandey, for the Opposite 
Parties. ; 
| JUDGMENT .—This is an application 
1n revision, against an order of a Judge of 


, Small Cause Court, dismissing the plaintiff- 
applicant's suit. The plaintiff mortgaged ` 


his holding to the defendanton the 16th 
of July, 1874. Under the terms of the 
mortgage, which was usufructuary, the 
defendant, was bound to pay to the zemin- 
dar the rent due for the holding but feiled 


.to do so, In,1926 the zemindar brought 
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a suit for arrears of rent against both the 
mortgagor and the mortgagae. A decree 
was obtained on the 9th September, 1926. 
The plaintiff paid up the mortgage-money 
on the 30th of September, 1926, Ha then 
brought this suit to recover the payment 
from his mortgages. It appears that on 
the 27th of July, 1926, before the zemin- 
dar got. his decree for arrears of rent, the 
plaintiff had sued the defendant for re- 
demption of his mortgage: Issues in that 
ie were struck on the 27th of November, 
The lower Court has held that under 
O. XXXIV, r.7 the plaintiff could have, 
in the mortgage suit asked for an account 
to be taken which would debit the defend- 
ant with this sum in suitin this case. He, 
therefore, held that he could not realise it 
by this separate suit. 

The present application for revision is 
resisted On various grounds but none of 
them appear to me to be of any weight. 
The first ground is that the lower Court 
was right., There is nothiog in law to 
prevent the plaintiff from treating the 
cause of action as one arising under s. 69 
ofthe Contract Act. His mortgage suit 
was brought before the plaintiff paid the 
zemindar the arrears of rent. Even if it 
had notbeen brought before it was open 
to the plaintiff to say that he preferred to 
realise this sum by a separate suit based 
on s. 620fthe Contract Act rather than 
by complicating the mortgaga account. 
Three other arguments have been raised by. 
the Counsel fer the applicant. Ose is that 
the plaintiff did not wait long enoughto see if 
defendant would pay the arrears of rent. A 
cause of action arose under s. 69 immedi- 
ately the payment was made by the plaintiff, 
The plaintiff was entitled to make the 
payment immediately it became due 
from the defendant. Again it is said that 
liability to pay on the part of the defend- 


-ant. referred to in s. $9 of the Contract 


Act is a liability existing between the 
person bound to pay and the person to 
whom the money is paid. There is no 
such restriction to be read into s. 69, 
A third, reason, which was also, I find, 
invoked by the lower Court, was that a 


. payment, to attract s.. 69, must be volun- 


tary. The lower Court seemed to think 
that the payment was not voluntary because 
the plaintiff could have waited until execu- 
tion was.taken out bythe z:mindar. This 
is entirely to misunderstand the meaning 


 990- ; 


of the word. “voluritary”. A payment is 


-. voluntary when it is made by a person in 


proper, command of his senses. In my 


-~ opinion the decision of the lower Court was . 


n 


M. 


unjustified by the reason given’ by that 
Court or by reasons set up ‘by Counsel *for 
the opposite party. The lower Court had 
no right to-dismiss the suit. on the ground 
stated. Accordingly I set aside the order 
ofthe lower Court, and direct that Court to 
proceed with the case on the ‘merits. 
R L, ` Application allowed. ` 


le 
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make every presumption against him if he fails. Ib 
is wrong to expect the plaintiff to prove the profits 
Which the defendant might have received and to 
grant-him nothing beyond what hecan manage to 
prove. [ibid.] ` 
Appeal ‘against a decree ofthe District 
Judge, Hoshangabad, dated the 23rd Febru- 
ary, 1926 in Civil Appeal No. 60 of 1926. 
Mr. S. B. Gokhale, for the Appellants. . 
Mr. N. G. Bose, R. B., for the Respondents. 
SUDGMENT.—AH references: to. the 
various intermediate transfers of interest 
that took place may well be omitted as 


irrelevant. Without them the facts are these. . 


The plaintiffs mortgaged a village with the 
defendants for Rs. 1,500, agreeing that the 
defendants should hold possession in lieu 


-of interest, and the mortgage should ‘be 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Szoonp Civit APPEL No. 365 or 1926. 
April 30, 1927, E t 
Present:--Mr. Hallifax, A. J. C. ` 
Seth ZAKI-UL DIN AND oTaEns— 
"PLAINTIFFS— À ePRLL3NTS 
i - versus E E 
OHUNNILAT AND orgERS—DEFENDANTS— 

. RESPONDENTS. ' ; 
Mortgage-—Redemption suit— Claim for surplus profits 
—Decree to be passed—Uivil Procedure Code (Act V 
of 1908), O. XXIII, r. 1—Withdrawal of claim—No 
application by plaintiff — Permission, whether cam be 
grunted-— Limitation Act (IX of 1908), Sch. I. Arts. 105, 
J48— Suit for surplus profits —Limitation—W rongful 
possession Profits, determination of. . . 

In a suit for redemption, the plaintiff is entitled, as 
also bound by law, to joina claim for mesne profits, 
which “the mortgagee made out of "the mortgaged::. 
property after the date on which he refused to allow 
redemption. . [p. 291, col. 1. p Eus 

Thé proper decree in such a buit is to allow 


: redemption for the amount due to ‘the mortgagee 


' for any reason the Judgé directs the mortgagor to 


minus the amount of profits which the.mortgagee may. 
be found to have made. Itis wrong to direct the 
plaintiff to file another suit for the surplus profits. [p. 
290, col. 2.] . 

Order XXIII, r. 1 of the Civil Procedure Code con- 
‘templates the passing of an order by the Court of its. 
own motion without any application from the plaint- 
iff and such an- order is not without jurisdiction mere- 
ly because there was no application by the plaintiff 

beforeit was passed. [p 291,col. 1] 

A claim to recover surplus profits made by a: 
mortgagee is part of the redemption suit and is 
based on the same cause of action. Such a claim 
ought to be tried in the redemption suit. But where 


file a separate suit for the same, this does not alter `` 
tho nature of the claim or the cause of action on 


, Which it is based, and limitation is governed by . 


Art. 148-and not Art, 105 of Sch. Ito the Limitation 
Act. [p. 291,001. 2] | ^a ] 
The proper course is to compel the person in. 


a.. wrongful ponseseion to give and to prove a full 1 ] 
^ geagut of the profita which he has recovered and to to February, 1921, when they were formelly 


‘profits made ‘by 


' redeemed on payment of Rs. ),500. The 


moitgagees were in possession when the 
mortgogors deposited Rs. 1,800 in Court on 
the 25th of March,.1918 in satisfaction cf 
the mortgage. This tender was refused, and 


` the mortgagors accordingly filed a suit for 


-redemption, in which it was spparently 


.held that the payment of Rs. 1,500 on the 


25th of March, 1918 had redeemed the 
mortgage. - Nevertheless, a preliminary 
decree was issued on the 2ist of May, 1920 
allowing six thonths for redemption, and 
a final decree declaring the mortgage re- 
deemed. was passed on the 25th of January, 


.1921.. The mortgagors were formally put in 
possession by the Court on the 23rdof Febru- 


ary; 1921. 

The want of thought and care revealed by 
this meaningless procedure had appeared 
before the preliminary decree was. passed. 


In their plaint the mortgagors claimed such : 


profits as the mortgagees had made ‘out of 
the village^after the date on which they 


had refused to allow redemption on payment 
_of Rs. 1,500, that is the 25th of March, 1918. 
It was then the duty of the Court io as- 


certain what these profits were and to pass 


.& final decree for redemption on payment 


to the mortgagees of the Rs. 1,500 in deposit 
minus: the amount of these profits. Instead 
of doing that the learned. Judge. said at the 
end of his judgment. ‘ Plaintiff is given 


permission to file another suit for his sur- 


plus profits if any." 


|» In accordance with this the mortgagors on 


the 11th of January, 1924, filed the suit cut 
of which this appeal arises claiming the 
the defendants’ during 
their wrongful possession from March, 1918, 
when they deposited the Rs 1,500 in Ccurt, 


- 
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put in possession of the-village in execu- 
tion. ] : e ` 
In the firat Court it was found that the 
profits of each of the first two of the three 
years amounted to Rs. 600, and: that the 
defendants were not liable to fpay those of 
the third year, because the plaintiffs had act- 
ually taken possession of the village shortly 
after the passing of themeaningless prelimi- 
nary decree for redemption in May, 1920, and 
had themselves realised the profits of that 
third year, though they had gone through the 


formality of getting themselves put in pos- 


session by the Court in February, 1921. 
‘They contest the correctness of this last find- 
ing in this. Court, whichit is open to them 
to do, as there is no decision on the point in 
‘the judgment of the lower Appellate Court. 
Butthe evidence against them is ‘overwhelm- 
lug, consisting mainly of the statements of 
their own witnesses, and it is now found on 
that evidence that they took possession of 
age ees property inorabout June, 
1920. ` 


Their suit was dismissed in appeal on 
the ground that the order in the redemp- 
tion suit, which is correctly regarded as one 
passed under r. lof O. XXIII of the Civil 
Procedure Code was in exéess of the powers 
of.the Court. The reason for this view is 


hard if not impossible to discover in the very” 


confused judgment of the lower Appellate 
Court. Many rulings zre cited in support of 
the proposition, which is discussed at length, 
that the plaintiffs were bound to includea 
claim for excess profits in their redemption 
suit. But no body could doubt that, and 
in fact they did, . 

-There is some indication of the reason 
for the view of the Court having no juris- 
diction to pass an order under'‘r..1 of O. 
XXIII being the fact that the plaintiffs 
never applied for such an order. But there 
is nothing about any such. application in 
the rule mentioned, which clearly contem- 
plates the passing of an order by the Court 
. on its own motion® It is certainly most 
unlikely that a Oourt would ever do this, 
‘but it is, therefore, equally unlikely .that 
there was no application in this case, . . 

Apart from that the reasoning, as far 
as can be seen, seems to be this. The 


plaintifis were bound by law to include the ' 


claim for surplus profits in that suit and, 
therefore, could not withdraw it, even with 
the permission of the Court. But r.lof 
O. XXIII says they could, aid anyhow it 
is hard to see how any. part of the claimin 
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-a suit could be withdrawn, with permis- 
sion to put itforward 'ágain on the sam- 
cause of action; unless it had been properly 
put forward in that suit. The order ought 
not to have been passed bat itis a perfectly 
legal order and gave the plaintiffs the right. 
to sue for the surplus profits.in a separate 
suit, .. ` : 

It hasalso been held that the claim is 
time-barred as limitation is governed by. 
Art. 105 of the Schedule of the Limitation ' 
Act that provides a period of three years 
from the time when the mortgagor re-enters 
on the mortgaged property, for a suit by a 
mortgagor, after the mortgage has been, 
satisfied, to recover surplus collections re- 
ceived by the mortgagee; the mortgagors re- 
entered, in 1920 andthe suit was filed in . 
January, 1924. But the suit is a part of 
the redemption suit and based on the 
sanie cause of action. It ought to have - 
been tried in that redemption suit, but for 
some reason was ordered by the Judge to 
be tried .separately. That however does 
not alter jts nature nor: that of the cause of 
action on which it is based, and limitation 

‘is governed by Art, 148. The suit is, there- 
fore, well within time. ‘ 

The finding that the-profits realised by 
the defendants were Rs. 600 in each of the 
two years during which' the defendants 
were in wrongful possession is no longer 
contested by them. It could not anyhow be 
contested successfully asthe proper courseof 
compelling the persons in wrongful posses- 
sion to give and. prove & full account of 
the profits they had received, amd of making 
every. presumption against them if they 
failed, was not followed, but the usual and 
obviously wrong course of expecting the 
plaintiffs to prove the profits the defendants 
had made and granting them nothing be- 
yond what they could manage to prove. 
The decree of the lower Appellate Court 
wil be set aside and that 'of the first 
Court will be restored. The defendants 
wil be ordered to pay the whole of the 
costs of both parties in all three’ Courts. > 
The Pleader's fee in this Court will be 
one hundred rupees. 

G. RD. 


Decree set aside, 
IN. BH. ; À 


ips HM 


RPE AU. 


^ 
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4 LAHORE HIGH COURT. 

‘Stconp Civit Aperan No. 577 or 1996, 

mE April8,1927. | 

__ Present:—Mr. Justice Jai Lal.. 

KHUDA YAR AND oTRERS—PLAINTIFFS- 

——ÁPPELLANTS ES 

KA e versus ° 

IMAM DIN, Venpor, ALLAH LOK anp ` 

KESAR SHAH vENpEE—DEFENDANTS— 
^. RESPONDENTS, + 

Custom—A lienation —Ancestral immoveable property 
-—Alienatiou by father —Consent by son—Reversioners’ 
Might to challenge—Consent for’ consideration, effect 
of—sS peculative suit, what is. 

The consent ofa son in the case of an alienation 
by ‘tha father of ancestral immoveable property 
validates the alienation and the reversioners have no 
right to challenge it whéther that consent is given 
at the time of alienation or after it and the fact 
that such consent was given on receipt of considera- 
tion does not affect its validity. [p. 293, col 1] 

Intervention, of one life between the alienor end 


the plaintiff-reversioner doas not make a suit specala- - 


tive. Ip. 292, col. 2] 
Second.appeal from a decree of the 
District Judge, Sialkot, dated the r5!h 
ovember, 1925, affirming that of the Senior 


Subordinate Judge, Sialkot, dated the 11th 


February, 1925. ji 


Dr. Sir Mian Muhammad. Shafi, Kt., and 
Mr. Muhammad Rafi, for the Appellants. 
Mr. Shamair Chand, for the Respond- 


- ents. 


` JUDGMENT.—One Imam Din sold 
his ancestral land-for Rs. 9,400 onthe 6th 
of November, 1978. His son Allah Lok 


instituted a suit for a declaration that the 


Bale, was without consideration and 
necessity and shall not affect his reversionary 
rights. After issues had been framed the 
dispute was referréd to an arbitrator, but 
before the arbitrator. gave his award the 


‘parties compromised the matter and filed 


& written compromise before him. In 


‘this compromise Allah Lok on receipt of 


Rs. 600 abandoned his suit and admitted 
the validity of the sale of the land in 
dispute to the defendant Kesar Shah. 
The following passage appears in the 
compromise:—Afan muddai iski jawaziyat 
ko durust qabul karta hai aur Kesar Shah 


mudaaleh ko jaiz mushtri qabul karta hai 
intiqal ki jawaziyat par ab muzhir muddai | 


ko, koi bhi ihtaraz bagi nahin. Kesar Shahi 
mazkur ab. arazi mutdawiya ka “malik 
jaiz tassawar^ hoga. According to the com- 
promise, the arbitrator gave his award that 


` the plaintiffs suit be dismissed and -he 


Oourt'granted a decree accordingly. The 
regent suit’ was then instituted by the 
plaiatiffs, who have been found to bs the 


KHUDA YAR 9, IMAM DIN. 


‘provides that the 
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reversioners of Imam Din, claiming a 


- similar relief as was claimed by Allah 
': Lok in the previous suit. . The trial Court 


and the District Judge have both dis- 
missed the ‘suit and the reversioners 
have presented a second appeal in. this 

Court. ` 
- The learned Counsel for the appellants 
has streneously contended before me that 
the findings of the learned. District Judge, 
that (a) the compromise in the previous 


‘suit between Allah Lok and the vendee 


was abona fide’ one and that (b) the 
present suit. is speculative one on the 
ground that there is no possibility for 
the plaintiffs to sueceed to the alienor in the 
near ‘future in the .presence of his son 
are erroneous. Having regard to the' 
view that I, have taken as to the locus 
standi of the plaintiffs to institute the 
present suit, I do not consider it 
necessary to discuss these matters, though 
it appearsto. me that the intervention of 
oné life, as in . this case, can hardly make 
the suit& specultative one and also that 
the finding ofthe District Judge that the 
compromise was a bona fide one isa fiad- 
ings of fact in this sense that, according 
to the learned Judge, its object was not 
to defeat the “possible claim by the 
reversioners. Counsel cited a number of 
authorities on the question of the effect 
of assent by one, reversioner on the rights 
of the remaining reversioners and also 
on the question of the speculative nature 
ofa suit. The present case, however, is in 
my opinion governed by the rule laid down 
in Art. 59 of Rattigan’s Digest of Customary 
Law which so farasit applies to this case 
is asfollows:—''Ancestral immoveablé pro- 
perty is ordinarily inalienable except .for 
necessity or with the consent of male- 
descendantsor in the case of a sonless: 
proprietor, of his male collaterals.” Itis 
to be observed that the consent of the male 
descendants is sufficient to validate a sale 
of ancestral immoveable property. Article 67 
proper person to object 
to an alienation is the nearest reversion- 
ary heir but when itis shown that heis 
in collusion with the alienor or that he 
has .refused without sufficient cause to 


‘institute proceedings or ‘has. precluded 


himself by his own act cor conduct from 
suing or has concurred in the alienation, 
the next reversioner is entitled to maintain 
the agtion,, Counsel for the appellants 


-Telies upon this Article and contenda 


B. 
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that the vendor's son Allah Lok having i 


` concurred ia the alienation, his clients, 
tha next reversioners, were entitled to 
maintain the action, In my opinion, how- 
ever, the substantive law onthe subject is. 


eontained in Art. 59, according to which, 


, theconsent of a son in the case of an 
alienation by the father of ancestral immove- 
ble property validates the’ alienation. 
Article 07 merely lays down the order 
and the circumstances in , which the 
saveral persons entitled to institute a suit 
can: maintain it. It does not override the 
provisions of Art. 59 but is to be read sub- 
ject thereto. : ; 

The next question to be considered is 
. whether the consent by the male descend- 
ants such as is contemplated by Art. 59 is 
to be given at or beforethe alienation, 
or can be given afterwards. In my opin- 
ion there is nothing to preclude the male 


discendants from giving the consent after’ 


the alienation and the fact that such. 
‘consant was given on receipt of considera- 


' ‘tion does not affect its validity. The-pro- 


visions of the Customary Law relating to 
the right of male. proprietors to alienate 
ancestral immoveable property are restric- 
tions oa the ordinary right of freedom of 
contract andshould not be extended beyond 
` what they expressly lay down. lam not, there- 
fore, prepared to restrict the meaning of con- 
sent to consent given at or before the aliena- 
tion. Under the cireumstancesthere is no force 
ia the contention of the learned Counsel 


that the District Judge should have given ` 


a finding as tothe existence or otherwise 
of necessity for the sale in question. 
The sale has been found to be for full 
coosideration and though the. District 
Judge has not gone into the question of 
necessity, he has found thet the alienor 
and his son were both anxious to leave 
tue village in which the land in suit is 
situated, aid to migrate to another. village 
where land can bead .at acheaper rate. 
"This may possibly be an act of prudent 
management butit is not necessary for 
meto give any opinion on the matter. I 
hold that the sale being by a proprietor who 
had a son existing at the time,of the 
alienation and having been consented to’ 
by that son was valid aécording to the 
Customary Law. 
I dismiss this appeal with costs. 
El c Appeal dismisgéd. 
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' ALUABABAD RIGA GOURT. 
CIVIL MisQ4LUANSOUS3 APPLIC TION 
No 300 ur 1927, 

E ^ ' Mag 27, 1927, ' 
Present: — Justice A Oeil Henry Walsh, 


: T. i 
BANK or UPPER INDIA vro, MEERUT 
UNDER LIQUIDATION — AP2LIOANT 
- l versus 
: FANNY SKINNER alias NASIRA 
BEGAM ano. OTHER3 ` 
Companies Act (VII of 1918), ss. 179, 215—Wind- 
ing up—Leave to Liquidator to bid at Court sales— 
* Proper Court to grant leave—Purchase by Liquidator 
with leave of.Executing Court, validity of ~Winding 
up Judge, powers of—Civil Procedure Code (Act V of 
1908), 0. XXI, r, 72. 

A'dudgs in winding up has no jurisdiction to make 
an order granting to the Liquidator leave to bid for 
properties which may be put up for sale in execution 

_proczedings under  mortgage-desrees which the 
liquidator may obtain on mortgages given to the 
Company in liquidation. The granting or refusing of 
Such pormission to bid at asale isa matter for the 
Executing Court. [p. 294, col. 1] ` 

A purchase in execution by a Liquidator decree- 
holder with the permission of the Executing Court is 
not invalid merely by reason of the fact that he is a 
Liquidator. Where a decree-holder has obtained the 
permission of the Court to bid, it does’ not matter 
for the purposes of the validity of the sale who the 
decree-holder is and whether the Liquidator has or 
has not approached the Court exercising winding up 
jurisdiction. fp. 294, col. 2.] P s 

Under ss. 179 and 215 of.the Companies Act, a 
winding up Judge has jurisdiction to sanction the 
Liquidator’s applying to the Execution Court either 
in a particular case, or generally in all cases in which 
he thinks desirable, for leave to bid as a decree-holder 
under O. XXL,. r. 72, Civil Procedure Code, (p. 295, 
col. 1.] i - : . 

Mr. Ram Nama Prasad, for tha Applicant. 

JUDGMEN T.—This is an application 
by thesole Liquidator of the Bank of Upper 
India asking ms, as the Judge in winding 
up, to issue an order sanctioning the 
Liquidator bidding for all properties which 
may be put up for sale at any future time, 
under execution proceedings taken for the 
sale of properties uader mortgage-decrees, 
which the Liquidator may obtain on mort- 
gages given to the Bank now in Liquidation, 
and álso asking for sanction to..bid in the 
case of those properties whith have already 
been put up for sale, and in which.the eales 
have been set aside, and in which the.proper- 
ties have to be put up for gala) again. In 
the first place lam asked o issue notice 
to all whom it may concern. » Who-is meant 
by that very general phrase J. haye: not the ' 
slightest idea, nor has the learned. Counsel 
making the application. He suggests that 

Ishould issue notice to all alleged mort- 
gagors, who may be parties to pending 
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be granted, or who may hereafter become 
parties tosuits brought by. the Liquidator as 
mortgagee: Iam certainly not going to do 
anything of the kind. I have. never heard 
before of a roving notice to a large class of 
persons, who' are not parties at. all, merely 
on some hypothetical contingency, which 
' may or may ‘not become a question of 
practical importance. In the second place. 
Iam of opinion that I have no jurisdiction 
to make any order giving the Liquidator 
leave to bid. I can, of course, give any direc- 
tion to him to take such legal steps as he 


desires to take, in accordance with the. 


'general provisions of the law, in a matter 
“in -which he is a litigant like any other 
ordinary - litigant, but the granting or 
refusing of permission to bid ata sale is 


. . clearly a matter for the execution Oourt. 


Rule 72 of O. XXI, provides, as origin- 
ally enacted, that "no holder of a decree in 
execution of which property is sold shall, 


without the express permission of the Court, 


bid for or purchase the property". But 


^ these rules in Sch. I are subject to the 


respective High Courts’ powers of amend- 
ment,and in these Provinces sub-r. 1 of 
r.72 no. longer exists. Permission is not 
necessary to à decree-holder in these Pro- 


vinces, but as the Execution Court in which . 
this question has been raised is not in’ 
these Provinces, this point is not very” 


material. Whatthestate of this rule may 


be in the Punjab,I do not know, because I 


haye no information as towhat amendments. 
have been made in the first schedule in the 
Punjab, but a little reflection will show 
that the matter must be solely in the 
_ jurisdiction of, and governed by, the Exéen- 


tion Court, which isseized of the matter. 


In the first place a Liquidator who becomes 
a litigant, either as plaintiff in a mortgage 
suit to enforce a mortgage, or in any other 
capacity, while he still remains a Liquidator 
and an officer of the Court of companies 
winding up becomes in his capacity as 
party to the suit, an ordinary litigant. In 
the case said to be pending “in appeal in the 
Punjab High Oourt, he isa mere decree- 
holder, with rights and obligations no 


different from those of an ordinary litigant . 


who is a decree-holder, and, therefore, 
O. XXI, r. 72 applies to him, and the Ex- 
ecution Court can giveor refuse permission 
to him to bid ata sale if the original form 


- ofthe rule is in. force and permission ig 
. necessary to a deoree-holder, It would bea. 


K . s; i i i > 
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strange thing if, in a simple administrative 
matter like permission to bid at a sale, there 
should be two Courts with concurrent juris- 
diction to give or withhold permission, and 
it certainly would be extremely embarras- 
sing, and itis unlikely that the Legislature 
everintended any such contingency, that a 
Courtin one Province may give permission 
while in another Province the Execution 
Court may refuse it or, vice versa. I under- 
stand that whereas the Execution Court in 
the matter now pending gave permission, a 
Subordinate Judge in a declaratory suit 
has held that the sale is null and void, > 
becausethe deeree-holder who got the per- 
mission was a Liquidator. With all respect 
it seems to me that that consideration is 
totally irrelevant. It doesnot matter who 
the decree-holder is, and it does not matter, 
for the purpose of the validity of the sale, 
whether the Liquidator has, or has not 


-approached, the Oourt exercising winding 


up jurisdiction. If the Liquidator has done 
as a Liquidator anything improper, that isa 
matter between him as an officer of the 
winding up Court and the Judge in winding 
up, and has no bearing upon his rights as 
a litigant and decree-holder, and if con- 
siderations of this kind have operated upon 
the mind of the Court in setting the sale 
aside, it seems to ms that it is a matter 
which demands the re-consideration of an 
Appellate Court. I mention this -matter 
because it is made the foundation of this 
application by the Liquidator. The Liqui- 
dator réasonably appeals to this Oourt for 
assistance because he says that although he 
obtained permission to bid from the Execu- 
tion Gourt, it has been held that because he 


. isa Liquidator the sale is invalid, and that, 
therefore, he is liable, so often as he obtains 


permission and sucessfully bids and pur- 
chases the property, to have the sale set 
aside by aconstant succession of declaratory 

decrees. He has, therefore, asked me to give ` 
him a general authorijv to bid hoping that 
this will cure defect. 'To'my mind it will 


“do nothing of the kind. His right to bid, 


ornot to bid must be adjudieated upon 
as any other decree-holder is adjudicated 
upon, under O. XXI, r. 72, and cannot 
be affected by anything whichI can say, or 
do. In order to prevent, if possible, the 
embarrassment and misfortune of conflict- 
ing decisions, I venture to suggest that it 


. might be as well if the Liquidator, in the 


heafing of the appeal before the Punjab 
High Oourt, applied to the High. Court for 
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permission to report what his happenad to 


; no ‘jurisdiction, and that the jurisdiction. . 


the matter in this Court.and to read this 
order, holding definitely as {do that I` ‘have 


is vested under the Code in, the Execution 


Court. 
-On the other hand I have jurisdiction, 


' under ss. 179 and 215 of the Companies Act 


“hotels. 


to sanction any reasonable step which .the 
Liquidator may desire to take in the interests 
of the winding up, in which of course the 


primary concern is the interest of the oredit- . 


ors and the share-holders, and, therefore, I 
have power to sanction his applying to the 
Execution Court either i ina particular case, 
or generally in all cases in which he thinks 
it desirable, for leave to bid as a decree- 
holder under O, XXI, r. -72.° It is 
clearly covered by cl. (a), which deals 
with the institution of any suit in the name 
of a company, and cl. (b),, which deals with 
the carrying on ofthe business of the com- 
pany so far.as it may be necessary for the 


‘winding up. In the application before me | 
the Liquidator makes out'a very strong case. 
In the particular instances in which the 


difficulty has arisen the properties are 
Everybody. knows thatin India; at 
any rate, hotel property, particularly outside 
the large capitals, is a very spécial. class of 
property, and the business or good-will of a 
hotel is not one which readily finds & mar- 


ket among the general public, and inasmuch - 


as the Liquidator, having been in possession 
of some of these properties and having had 
the business under his control, had derived 
experience therefrom, and is not only a 
likely buyer but probably one of the most, 
if not, the mos, likely buyer, it seems to me 
essential for the satisfactory conduct of the 
winding up, that he should take every 
possible step to realise the assets, 
and if the asset is one like a hbtel, 


-which may become unsaleable unless he is 


able to purchase it himself, he ought in 
the interests of the share holders and 
ereditors do his best to purchase it, and to 


‘do so ata reasonable figure, and as.a means 


to that end, to apply to. the Execution Court 


,88 & decree-holder for permission to bid. 


. (Thé reasons seem to me to be overwhelm- 
ing, and as a Judge in the winding up I. 


sanction his making the necessary appli- 
cation from time to time as a decree-holder 


for permission from the Execution Conrt to’ 
bid at any such sales, leavingitin his discre- - 
tioi not to doso if he is satisfied War no 


benefit would accrue, at a 
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-Oollector, 


. 50h 


-T ought to ‘mention one other "matter 
Inasmuch as I am oniy acting in winding up 
for a short timein the absence of Mr, Justice 
Mukerji and inamuch as this application has 
already been before him and has been ad- 
journed from time. to time at the request of 
the parties apparently pending the decision 
of the Punjab High Oourt, I'think it right 
to mention that in bis absence and without ` 
the opportunity of consulting him, I thought 
it right not to delay the matter further by 
another adjournment, but to give the neces- 
sary direction to the Liquidator without. 
delay, so that he may take such steps as he- 
considers right, with regard to future sales, 
and if the High Oourt of Lahore during the 
hearing of the appeal permits, to mention to 
the High Court what has been done in the 


' winding up Court. The matter seems to me 


one of urgency, and I have, therefore, dealt 
with it to-day in order to put the Liquidator 
in a position to do. what is right in the 


` matter., 


A.N. 4. Order desordingly. 


—— 
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THE SEORETARY o Es STATE ror INDIA~ `` 


OPPOSITE PARTY. œ 

Land Acquisition Act (I of 1894), 
under— Limitation Act (, IX of 1908), .8. 5, whether . 
applies. - 

The Land Acquisition Act gives exceptional 
powers to the Collector, and s. 5 of the Limitation Act 
has no application we A E T under the Land’ 
Acquisition Act. [p. 236, cdl. 2.] 

Oivil revision against the or-lers of the 
Land Acquisition, | Manbhum, 
dated the 27th July and 30th July, 1926. 

Mr. S. C. Mazumdar, for the Petitioner, 

The Goverament Pleader, for the Oppo- 


-site Party. 


JUDGMENT. - these applications are 
directed aginst the orders of the learned 
Collector, declining to make a, Jéterence to 


the Oivil Court under s. 18 of. ther Land Ac- 


qnisition Act. 
The petitioner is the mokadrat ili of a 
mouzah a portion of which has-been-acquir- 


‘ed by the Government ` under the Land 
ae Aet. He: was served with. & 


proceedings ^ ' 


280. 
: notice under 6. 9, cl. (3) of the Land Ac. 


‘quisition Act and he appeared and preferred 
'a'claim. 


One: Gopinath ‘tae opposed the claim. 


“of the applicant’ and’ put forward a 


-olain on his behalf on the 8th June, 1926. 


The learned. Deputy Collector took up the 
: matter, dismissed the claim- of. Gopinath 


Laya and made an award,awarding Rs. 1,710. 


.to the petitioner. This order was made in 
, one of the cases before him., In the other 
. ease the. award was made on thé 9th June; 
-1926. -The order sheet shows that the peti- 
tioner was present and was informed of 
. the award and that he did not accept the 
“gum awarded. On the 9th June, 1926, 
` notices under s. 12, cl. (2) were ordered to 
“be served. upon the petitioner and he was 


asked to make an application to the Collect-. 


-or in. accordance with law if he did not 
accept the award.of the Colleetor." On the 
l6th July the petitioner was actually pre- 


sent in Chandil Camp from which the, 


notices were issued to him with a petition 


praying that the matter shouldbe referred - 


: to the Civil Court under s. 18. The Court, 
however, was no longer sitting in Chandil 
and the petitioner was informed that the 
Court would be sitting in Thulin on the 
27th July, 1926. The petitioner actually 


presented’ his application: under s, 18 on. 


the 27th July, 1926, asking the Collector 
to make a reference to the Civil Court. 
“The Collector has refused the application 
. on ‘the ground that it‘is barred by limita- 
"tion. 


Now s. 12, cl. (2) of the Land Acquisition i 


"Aet provides as follows :— ' . 

. “The. Oolleetor shall give mediate 
‘notize of his award to such of the persons 
„interested as are not present personally 
or by their representatives when the award 
is made.” 

' Section 18 deals with the question of re- 
ference to a Civil Court and it provides 
that "every application shall be made (a) 

' if the person making it was present or 
represented before the Collector at the time 
when “he made ‘his award; within six 
weeks from the date of the Collector's 
award and(b)in other cases, within sjx weeks 
, of the receipt of ‘the’ notice from the Col- 
“lector ‘under 8. 12, subs. (2), or within six 


'. months from ‘the. date of the Collector's 


. award; whichever period. shall first expire." 
'". The petitioner before me relies upon cl. 
(b) and upon the fact that notices were 
PEOR served upon bim under 8. 12, c]. (2) 


D 
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of the Land Acquisition Act. He has also 
sworn toan affidavit, stating that.he was - 
not present when the award was made. In 
Support of his statement on oath, he relies 
upon thé fact that the Court, undoubtedly 
proceeded on the hy pothesis that he was 
not present .when the award was made 
because the Collector acted under s. 12, 
el. (2) and gave notice of the award to the 
petitioner. He, undoubtedly, makes a strong 
ease in favour of the view that he was not 


.present when the award was made; and if 


it was possible : for him to “accept this 
case, the Collector should have acceded to : 
the application made to him under s. 18 

of. the Land Acquisition Act. But it is im- 

possible for me to ignore the order-sheet 

of the Collector which shows that the peti- 

tioner was present and was informed of 

the award. .The learned Vakil, appearing 

for the petitioner, states that the order- - 
sheet is not correct and that there is some 

misapprehension which he is. in & position 

to remove. 

Nów this question has hot really been 
considered by the Collector who has pro- 
ceeded on his order-sheet. In my opinion 
the question of fact as to’ whether the 
petitioner was present when the award was 
made should be investigated by the learn- 
ed Colleetor and he should take evidence 


“on this point. If he is satisfied, upon the evi- 
` dence, thatthe petitioner was present when 


the award was made then, of course, he will 
refuse to makes a reference to the Oivil 
Court.. But if, on the other hand, he comes . 
to the conclusion that. the petitioner was- 
not present when the award was made, he 


‘must accede to the application of the peti- 


tioner and make a reference to the Oivil 
Court. 

It was contended before me that the 
petitioner was misled by the notice served 
upon him requiring him to make his ob- 
jection to the award in Chandil Camp 
on the 16th July, 1926. . The learned Vakil 
contends that on .reofipt of that notice he. 
got his petition ready and was actually 
present in Caandil Camp on the 16th July, 


. when he learnt that the Collector was no 


longer in Ohandil but had gone away to 


Hazaribagh. There is no doubt that the , 


petitioner r has some grievance in the matter, 
But we are dealing with a Statute which 
gives exceptional powers.to the Oollector, 
and in my view s, 5 of the Limitation Act 
has Ao application to proceedings under the 
Land Acquisition Act, This being so, itig . 
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order on any other ground. - : 

I would, however, allow these applications 
and remand the cases to the learned Colleot- 
or for disposal of the question of faet 
raised ja the affidavit before me, namely, 


' whether the petitioner was actually pre- 
' gent when the award was made. 'If the 
. learned Colleetor answers this question in 


the affirmative, then he will reject the ap- 
plieation of the petitioner, If, on the other 
hand, he- answers the question in the 
negative then I direct him to make a refer- 
ence to the Civil Court. 

B. K. P, - Application allowed. 





. ALLAHABAD HIGH COURT. 
Fresr Civin ArpeaL No, 399 oF 1922. 
May 23, 1927. 
Present :—Sir Grimwood Mears, Kr., Ohief 
. Justice, and Mr. Justice Lindsay. 
: - GREAT INDIAN PENINSULA 
RAILWAY-—DEFENDANT—ÀPPRLLANT 
. versus. 
RAM ADHIN AND orBERS-—PLAINTIFFS 
AE — RESPONDENTS, . i 


Fatal Accidents Act (XIII of 1855)—Compensation, 
amount of—Death of decree-holder during pendency of 


- appeal—Légal representatives’ right to benefit of decree. 


Where a young man of 23 years earning Rs. 40 
a month leaving behind him a father, mother, a widow 
anda child as surviving dependant dies in conse- 
quence of a Railway accident, a cómpensaiion of 


Rs. 10,000 cannot be considered to be excessive. [g." 
- 997, col. 1.1 í 


Where a decree has been given under the Fatal 


Accidents Act, and the decree-hólder dies during the: 


pendency pf appeal, the benefit of the decree enures to 
the legal representatives of the deceased decree- 
holder. [p. 298, col. 1] e 


‘First appeal ‘from a decree of the 


Additional Subordinate Judge, Banda, 
dated the 10th of May 1922, 
Mr. K.N. Laghate, for the Appellant. 


.* Messrs. P. L. Banerji and U. S. Bajpai, 


for the Respondents. , 
JUDGMENT.—This appeal arises out 


.of a suit which was brought. in the Court cf 


the Subordinate Judge of Banda under 
the provisions of the Fatal Accidents Act 


'"XUI of 1855. The. plaintiffs, in. the case 
-were the father, mother, widow and minor 


ehild of one Ganpat Lal who was killed 
on the G. I. P. Railway in a Railway acci- 
denton the 10th of May,1921. - nU 

The plaintiffs claimed Rs. 10,000 dam- 


ages. The, defendant Railway Company. 


put into Oourt Rs. 4,500 stating that that 


Eo : ' us 
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impossible for me to interfero with the. 


Bs 1,000 to the first plaintiff, Ram Adhin 


' below on an 


297. 


“was an adequate amount of compensation. 


The Court below after examining witnesses 
on behalf ‘of the plaintiffs gave a decree 
for Rs. 10,000. Thé Subordinate .Judge 
was. of opinion that having regard to the 
circumstances of the family, the earnings 
of the deceased man, the fact that he waa 
only 23 years ‘of age at the time of his 


'death and his prospects ,of. suecess in 


life, the amount claimed was, not exces- 
sive. Rupees 4,500 having been ‘paid into 
Oourt'he made an order for payment 
by the defendant Railway Company of the 
balance of Rs. 5,500. ` ` 

In his judgment the learned Subordi- 
nate Judge, as he was bound to do, appor- 
tioned: the sum of Rs. 10,000 between the 
various plaintiffs. allotting: a sum of 
who: was the father of deceased. 

As to the merits of the case it seems 
to us thatit would be quite impossible to 
interfere with the judgment of the Court 
of the grounds set forth 
in the petition of appeal. It is said that 
the amount awarded is-far in excess of 
what the deceased .could have earned had 
he lived. It is also suggested in the peti- 
tion of appeal that the evidence relating 
to the amount of earning by tuition by 
the deceased was vague and unreliable. 
There is nothing vague or unreliable about 
the evidence given by the witness Babu 
Ishwar Sahai or the witness Jugul Kishore, 
and we have no doubt whatever that the 


` Court below was right in finding that in 


addition to his salary of Rs. 22a month 
which he. earned as a clerk in the Sub- 
ordinate Judge's Court the de:eased man 


-Ganpat Lal was earning about Rs. 18 or . 


Rs. 20 a month by giving tuition. : 
Having regard to all the facts we think 
the Subordinate Judge -was justified in 
holding that the proper amount of compen- 
sation was Re. 10,000. ' oA: 
A new point has been raised here in 
argument. Since the appeal was filed in 


.the year 1922 the first piàintiff-réspondent, 


Ram Adhin, has died. According to the’ 
affidavit’ which was sworn he died on 12th 
Novembe?, 1925, leaving two sons Binda 
Prasad ‘and Badri Prasad who have been 
made parties to the record. It is argued 


_that as the relief in the form of compen- 


gation which Ram Adhin was entitled to 
obtain in the Court, below was. in the 
nature of personal relief the right to de- 
mand this money does not survive tothe. 


e. 

d 

legal répresentatives of "Bon: Adhin. We 
are not disposed .to accept this argument. 
We have to decide, whether the .decree 
which was passed .by the Subordinate 
Judgé on the 10th May, 1922, was a good 
and. proper’ decree. We are of ‘opinion 
that it was and that under that decree Ram 
Adhin, became entitled as against the 
. Railway Company to the payment ofa sum 
. of Rs. 1,090; If Ram Adhin has died since 
the decree-was made in his favour we do not 
think that is any reason why his legal 
representatives should not be entitled 
to the benefit of the decree which was 
passed in favour of Ram Adhin. 
| We, theréfore. dismiss this appeal with 
costs including x on the higher scale. 

R. L. - Appeal URS 


à 


LAHORE HIGH GOURT. . 
O:vit Revision Perrtion No. 839 oF 1926. 
. April 7, 1927. 
Present :—Mr. J ustice Jai Lal. 
SHER MOHAMMAD-—PLAINTIFE 
Cue 


MIAN AHMAD Aes ANOTHER— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XLI, v. 23 
—-Dismissal of suit on inadmissibility of document, 
whether disposal on preliminary point. 

Wherg a suit is dismissed on the ground of inadmis- 
sibilityin evidence ofthe document relied upon by 
the plaintiff without deciding other issues in the suit, 
the suit must be deemed to have been disposed of on 
a preliminary point within the meaning of O. XLI, 
r. 23, Civil Procedure ‘Code. 


Patition for ‘revision of an order ofthe ^ 


District Judge, Shahpur at Sargodha, dated 
the Ist July, 1926. 
Mr. M L. Puri, for the Petitioner. ; 
JUDGMENT.—The suit was for pos- 
session of immoveable property The plaint- 
iff relied. on. an alleged agreement to sell 
in his favour in support of his claim. 

. The ‘trial Court dismissed the suit hold- 
ing that the agreement was inadmissible 
in evidence for want of registmation. The 
District Judge held that the document was 
admissible and remanded:the case to the 
trial Court for decision- on the merits-but 
omitted to pass an order for the refund of 
the Court fee stamp as required by s: 13 
of the’ Court Fees Act. Onan application 


= ihe refund of the Court fees i ae 
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app3llant the learned Judge -held that the 
remand was not under O. ALI, r. 23 and 
deelined to grant the refund, x 

It appears to me that the remand in this 
ease was clearly under O. XLI, r.:25 as the 
‘trial Oourt had decided the suit oa a pre- 
liminary point, 7, e, the want of admissibility. 
of the docoument relied upon by the plaintiff 
and’ had not decided the othér issues in the 
ease, laesept this petition and direct the 
District Jadge to refuad to the petitioner 
the Court fee paid by him on the memoran- 
dum of appeal. No orderas to costs. 

R, L. Petition accepted. 


om—Ír 


PATNAHIGH COURT. 
PATH REVISION Oase Nos. 557, 560 anp 569 
oF 1926: ` 
May 4, 1927. 
Present:—Mr. Justice Sen. 
BAIJU RAL AND OTHERS—PLAINTIFPS3— 
PETITIONERS ` 
versus 
HISABI RAI AND OTHERS —DEFEN: DANTS— 6 
-ir OPPOSITE Panty, 
Decree—Decree in conformity with judgment— 
Amendment— Jurisdiction of Court. 
A Court has no jurisdiction to amend a decree 
which is in conformity with the judgment. 


Appeal against an order of the. Subordi- , 
, nate Judge, Bhagalpur, dated the 28th | 
^ August, 1926. 

‘Messrs. Hasan Imam, I. N. Singh and 
K. P. Sukul, for the Petitioners. 

-Messrs. S. M. Mullick; S. C. Majumdar 
and P..B. Ganguli, for the Opposite Party. 

JUDGMENT.—The petitioners are 
decree-holders in a mortgage-suit against the 
opposite party. The: property mortgaged 
underthe deed is a certain estats called 
Fatehpur Gouripur, Touzi No 187. Accord- 
ing to the plaintiffs, it consists of two asli 
villages Fatehpur dnd Gouripur and three 
dakhli. villages, namely, Gouripur Ohour, 
arazi Fatehpur and Karanpar. The peti- ' 
tioners, in tha schedule annexed to their 
plaint, 'get out all the five villages a3 comp- 
rised within the Touzi No. 187. The learn- 
ed Subordinate Judge passed a decree in 
“the mortgage suit in which the dakhli 
villages -were specifically mentioned by 
name. There was, an application by 
the opposite party for the amendment of 
the decree on the ground that the decree ag 


tios 1.6. i927} 
it stood was not in conformity with the 
judgment. Thereupon the learned. Sub- 
ordinate ‘Judge passed an order which is 
the subject-matter of the present applica- 


tion The order is dated the 28th August, . 


1926. By that order the learned Subordi- 
nate Judge varied the decree deleting the 


names of villages set out iu the original 


decree and thereby, as he thought, bringing - 


- it into conformity with the judgment. 


: with the judgment or not, 


The petitioners before this Court contend . 
. that the learned Subordinate Judge acted . 


without jurisdiction in making this order 
of amendment. -It is contended, however, 
on the other side that inasmuch as the 


| original decree was really not in conformity 


with the judgment it was quite proper on 
the part of the learned Subordinate Judge 
to vary it aud to bring it into conformity 


with the judgment by this order, às he has 


done, 

It is necessary, therefore, to. inquire whe- 
ther the original decree was in conformity 
In para. 7 of 
the plaint the plaintiffs had asked for a 
mortgage-decree in respect of "half anna 
pokhta share of Mauza Watepur Gouripur 


as per details given below." The details 
. referred to areto be found in the schedule 


annexed to the plaint which "set out all 
the villages above mentioned. Looking at 
para. 13 we find that in the prayer portion 
of the plaint the usual mortgage-decree is 
asked and in default of the payment.of the 
amount of the mortgage, the “sale of the 
property "is prayed for. The -question is 
what is the property which is ‘referred to in 
the plaint. Now it is perfectly clear that, 


as the plaintiffs apprehended it, the pro-  . 


perty mortgaged was Touzi No. 187 consist- 
ing of the villages set out in the plaint, 


and:.it was of that property that sale was. 


asked for in the plaint. There was no 
objection taken in the written statement 


to this description of the property... Conse- ` 


quently.there was no' issue raised and the 
matter was not gone into in the trial, 
The learned Subordinate Judge proceeded 
tojudgment. Dealing with issue No. 9 he 
observed, "the suits be all three decreed 


with costs... een and that: 


in ease of default the mortgaged property 
ba sold for satisfactioa of the decree." 


Now,asI understand it, this judgment . 


gave all the reliefs that the plaintifis had 


asked for in their plaint in their entirety.: 
-That being so, the decree, as it origin@lly 
stood, must be deemed ‘to have been in 
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conformity with this judgment, and in view 

of that fact it cannot -be' said . that he was 
sting within hisjurisdiction in amending 

the decree as he has:done subsequently. 
The learned Advocate for the opposite 

party .has contended that no plea in the 


“written statement could: be taken on ac- 


count of the fact that the copy of the plaint 
that was served upon the opposite party, 
defendants in the. case, contained. no sche- 
dule at all and, therefore, they had no 
notice ofthe-fact that several villages were 
being described inthe plaint'as comprised 
within the Touzi. Idonotthink I am in & 
position to'go into that question at this stage; 
but it should be noted- that the opposite 
party concedes that the villages mentioned 
as the dakhli villages are indeed the dakhli 
villages of Touzi No. 187. That being so, 
I certainly think that there is no point in : 
the objection which is now being set up by 
the opposite party. 

The applications are, therefore, granted. 
The order amending the decree is vacated 


.and the decree as originally framed is to 


stand. . Costs.allowed to the applicants. 
R. L. Applications granted, 


LAHORE HIGH COURT. 
Sgcoxp Crvi APPEAL No. 2022 or 1926. 
February 3,1927. ° 
Present:—Mr. Justice Tek Chand. 
RAHMAN-—DEFENDANT—À PPELLANT 
versus - 
DILLU AND OTABRS—PLAINTITPS— 
RESPONDENTS | 


Contribution—Expenses incurred by co-heir in 


litigation--Other co-heirs, whether bound to con- 


tribute. 8 ; 

There is no provision of law- which ‘entitles a co- 
hair to claim contribution from his co-heirs for ex- 
penses incurred in litigation against third parties, 
even if such co-heirs have incidentally benefited by 
the result of that litigation. [p. 301, col. 2.] $ 

Second appeal from the decree of the 
District. Judge, Montgomery at, Lahore, 
dated thee22nd May, 1926, modifying that of 
the Subordinate Judge, Fourth Class, Pak- 


‘pattan, dated the 20:h January, 1925. 


Mr. Noor Muhammad, for the Appellant. 
` Mr. Anant Ram Khosla, for the Respond- 
ents. ; ` 4 

SUDGMENT.—The relationship of 
the parties will appear from the following 
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' pedigree- table:— 
FATTEH em AMMAD 
jl ) 
Mam Raj Roshan, . 
Langar 


Rabmiun = Musammat Suban and 
Musammat Zainab (whose QI 
is now in dispute). 


o —M—M—— 

















Satya’ Salamat , 
el i 
Mosab 
Bhinjs Himmat 5 7| y 
l : Rahman, : 
| d defendant. 
f NG 
` Ahmad Bhanari 
A u. 
pad T MR 
Mohammad, Dolu, . Dulla, 
plaintiff ' plaintiff. plaintiff. 
d 
} 
Malyam is 
. Bahadur Bl 
: Lakhwir ^ f ` 
Jowaya. Alam 
Paa , 4 
, daughter o£ 
Lakhwira. 


.  Rahmun M" of Langar died in 1891 leav- | 
ing him surviving two widows Musam- 


mat Suban and Musammat Zainab. On 
Rahmun's death his estate was mutated in 
"favour of the two widows in equal moieties, 
` Subsequently Musammat Suban made an 
.oral.gif& of her half share in Rahmun's 
. land: to her nephew Mubara who. was a 
stranger to the family. Similarly, the 
other widow Musammat Zainab gifted her 


half share in her husband's land to her 


Rahmun's collaterals were 


nephew Dara. 
his: Bas in the, following 


entitled to 
igBatescs 


` Lakhwira son of Baia .. $th, 
Jowayaand Alam sons of Nadir qth 
errr šon of Himmat defend-  . 

ith. > 
Ka M of Ahmad ith and 


Mohammad, Dolu and Dulla, 
plaintiffs sons of Bhapan .., jh 
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On Musammat Suban's death a suit was 
instituted on the 38lst Marcb, 1919, by 
Rabmau, sun of Himmatand Lakhwira, son 


. of Bahadur, and Alam and Jowaya, song of - 


Nadir, for possession of the whole of the 
land which had been gifted by her to 
Mubara. The present plaintiffs, Dolu, Dulla 
and Mohammad who were minors at that 
time, were impleaded as pro forma defend- 
ants. This suit was decreed with costs on 
th 27th April, 1914, and mutation of the. 
lasd then in suit was effected in favour of 
all the collaterals of Musammat Suban's 
husband, including the plaintiffs, in 
proportion to their shares. acnording 
to the pedigree-table. Later on another 
suit was filed by the same four; 
collaterals, namely, Rahman, Lakhwira, 
Jowaya and Alam, against EDara, with r.s- 
pect to the gift that had been made by 
Musammat Zainab in bis favour. The 


: present plaintiffs, Dolu; Dulla and Mobam- 


mad, who were still minors, were made pro 
forma defendants. This suit was decreed 
on the 18th July, 1917, with costs. But 


, instead of mutation. being effectedin favour 


of all the collaterals of Musammat Zainab'e* 
husband, according to their ancestral shares 
the Revenue Authoritiesin the absenceofany 


. of the present plaintiffe, who were, as stated 


above, minors, mutated the land in favour 
of Rahman 4 l'and Lakhwira, Jowaya and 
Alam 4. Two of the plaintiffs, Dolu and 
Dulla, having attained majority and Moham- 
mad their youngest brother being still a 


'minor have now brought a. suit against 


Rahman for possession of their share in the 
land which was gifted by Musammat Zainah 
to Dara. They contend that according to 
the pedigree-table Rahman defendant would 
be entitled to 1th share only and not to 4 
ashe got under the mutation, This suit 


‘was resisted by Rahman, delendant on 


various pleas none of which js now pressed 
except one, namely, that i of the land 
decreed against Dara was given by him and . 


‘his other co plaintifs in that suit to one 
. Lal Khan, who had financed the litigation . 


which resulted in that decree, The plaint- 
iffs did not admit the existence of any such 
agreement and averred that, in any case, 
tkey were not bound by it. They further 


. stated that whatever costs had been incurred 


by Rahman plaintiff in that litigation had 
been recovered by him from the then defend- 
aft Dara. The Subordinate Judge who tried 
the suit found’ that any agreement that 
might have been made with Lal Khan was 
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that case on their own behalf only and that 
the present plaiutitfs: 
minors), were not bound by it. On issue 
No. 2, the Subordinate Judge found that 
only Re. 400 bad been spent by the defend- 


ant Rahman in prosecutiog the suit against ` 


‘Dara and that as against this Rahman had 
recovered Rs. 386-7-0 as costs from the 
latter in cxecution of that decree, The 


contention of Rahman that he Lad received. 
only Rs. 200, from Dara and had given up. 


the remaining costs’ was nof accepted by 
the Subordinate Judge. In spite of these 
findings, however, the Subordinate Judge 
proceeded to hold that as 4 4 of the land had 
passed to Lal Khan the plaintifis were 
equitably bornd to surrender one-half of 
their share to. the defendant. .He accord- 
ingly passed a decree for 1/16th sharo and 
dismissed the 
1/16th. 

The defendant Rahman acquiesced in 
this decree and preferred no appeal to the 
District Judge. The plaintiffs, however, 
not being satisfied with the Subordinate 
Judge's decree in so far as ib was against 
them- appealed to the Distriet Judge, who 


held : that the minor plaintiffs were no ' 


parties to the agreement with Lal Khan, 
that Rahman and others did not enter into 
the agreemént bona fide for the benefit of 
the minor plaintiffs but had ‘been actuated 
by selfish motives. . He accordingly accept- 
ed the plaintifis’ appeal and decreed the 
suit in full, 


Against this judgment and decree of the, 


District Judge: Rahman defendant has pre- 
ferred a second appeal to this Court and 


J have heard Mr. Noor Mohammad on his 


behalf. The learned Counsel has contend- 
‘ed that the agreement in favour of Lal 
Khan was entered info on behalf of the 
present minors also and that asthe result 
of the litigation was beneficial to the 
minors they must be held to be bound by 
the agreement or, in any*case, they should 


be equitably made liable to. pay one-half of - 


the amount which had been scent. by Lal 
Khan in the litigation with Dara. 

After considering the arguments of the 
learned Counsell am of opinion that the 
judgment of the District Judge is correct 


and must stand. There is no written agree- . 


ment between Rahman, Lakhwira, Alam 
und Jowaya on one side and Lal Khen on 
the other, The transaction is evidenced by 


B 
PPM 
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(wbó were then. 


suit qua the remaining 
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26th Deceinber, 1918.. “Th the mutation pro- 
ceédings Rahman, etc., purported to act on 
their own-account and ‘there, is no mention 
whatever of the plaintiffs having any share 


in the land.which was being transferred or . 


of the transferors acting on .behalf of the 
minors. The transaction, therefore, cannot 


be said to have been entered into on behalf ° 


of the minors. Even if Lal Khan actually 
financed the litigation against Dara, I fail 
to see how the minors can be said to have 
in any way benefited by, ‘it. The gift by 
Musammat Zainab to her nephew was ob- 
viously unauthorised and as the widow died 
in- 1911 when the present plaintiffs were all 


minors, they could bring a suit on attain-: 


ing majority. They did not, therefore, 
derive any benefit from the suit which was 
instituted by Rahman, etc., against Dara. 
Moreover, it is quite clear that i in, the liti- 
gation against Dara, Rahman, etc., did not 


purport- to act on behalf of the plaintiffs, : 


Ranman etc., had impleaded the plaintifis 
as merely pro forma parties, they had got 
a decree for ‘plaintiffs’ share passed 
their own favour and subsequently entirely 
ignoring the minors in the mutatión pro- 
ceeding had got the whole land entered in 
their name. Under the circumstances, 
the litigation cannot be ‘said to have 
been conducted either on behalf of the 
minors or for their benefit. Moreover, 
as bas been found by the trial Judge 
himself the amount of costs incurred 
in the litigation against Dara was recovered 
from him by Rahman,. ete., and thus 
they had been fully reimbursed. There was, 
therefore, no necessity to alienate any land 
to Lal Khan. Further, there is no provi- 
sion of law which entitles a co-heir to claim 
contribution from his‘co-heirs for expenses 
incutred in litigation against third parties, 
even if such co-heirs have incidentally bene- 
fited by the result of that litigation, See 
Abdul Wahid Khan v. Shalukha Bibi (1), 
Dulla Singh v. Khazana (2) and other rul- 
ings collected at page 381 of the 5th Edition 
of Pollock and Mulla's Indian Contract Act. 

- As a last resort Mr. Noor Mohammad con- 


tended that the case of his client is a very `` 


hard one ashe has parted with the whole 
of his share to Lal Khan. But for this, he 


_ has only himself to thank, as it was he who 


(1) 21 C. 496; 21 T. A. 26; 6 Bar. P. O.-J. 399; Rafique 
aan Jackson's P, O. No. 134; 10Ind. Dec. (N. s.) 961 


in . 


P, 02. 
V 19) 95 Ind, Cas, $42; 61 P, R 1914; 207 PUL. Ro- | 
a mutation which was sanctioned on the au Diet . f ' 


watered into this arrangement with Lal 
‘Khan behind the back of the plaintiffs in 
proceedings. which were obviously collusive 
and were intended to defeat thejust rights 
of the plaintiffs, | 

For the foregoing reasons I maintain the 
. judgment and decree of the Distiict Judge 
and dismiss the appeal with costs. 

R. L. Appeal dismissed. 

A. N. A. Í gni 


MADRAS HIGH COURT. 
Sgconp Civiu APPBAL No. 71 or 1924, 
January 20, 1927. 
‘Present:—Sir Victor Murray Coutts Trotter, 

Kr. Chief Justice, Justice Sir ` 
Kumaraswami Sastri, Kr., and 
` Mr. Justice Reilly. E 
TANGELLA NARASIMHASWAMI 
DHARMAKARTHA or Sri 
KODANDA RAMACHANDRA 
MOORTHY-DsFrENDANT No. 1 
` “—ÅPPELLANT 
. > versus 
MAMIDI VENKATALINGAM 
. AND OTHERS —PLAINTIFFS 

; — RESPONDENTS. 

- Trusts Act (II of 18825, ss. 1, 5—Registration Act 
(XVI of 1908), ss. 17, 49— Transfer of Property Act 
ai V of 1882), s. 128—Agreement reciting past dedica- 

tion of trust and creation of trusteeship—Regisiration 

—Dedication to God, whether must be in writng regis- 

` tered— Religious trust’. $5 a : : 

- A pefson executed an „agreement in favour of 

another in the following terms :— 

-“J have constituted you as dharmakartha to Sree 
Kothanda Ramachandra Moorthi Garu consecrated by 
me in the aforesaid village and to arrange for the 
performance of daily offerings of lighting, dhoopam 
and naivedyam, etc., and also for the kalyana utsavams 
to be performed every year and for paying wages, to 
the archaka, musicians, etc., the servants of the 
temple, and [have this day granted the inam land 
worth Rs. 3,000 with fruit trees, etc., as gift io Sree 
Kothanda Ramachandra Moorthi towards the ex- 


pon of lighting, dhoopam and. naivedyam for’ 


alyana utsavams, etc. ‘Therefore, whenever you 
want I would execute on proper stamp paper on 
‘any day from this date as desired by you and at my 
cost. With the aforesaid stipulations, this agreement 
* is executed stipulating that I should deliver posses- 
sion of the said land on the very day I execute the 
. gift deed, and that I should tender proper accounts 
for the money that I might realise by renting out.the 
said land" : 


Held, (1) that the effect of the document was to 


recite the fact that the person was constituted as 
dharmakartha, conferring on him the trusteeship in 
respect of the land dedicated to thé idol and pro- 
mising to grant a conveyance to him as Dharma- 


kariha whenever he required it and the document did, 


not, therefore, require registration; [p, 303, col. 2.] 


_ >. 802. DHARMAKARTHA OF SRI KODANDA RAMAOHANDRA v. VENKATALINGAM. . [103 E; O. 1927]. - 


(2) that the document did not require registration 
even if it conferred any present title as it was & 
religious trust exempted by s.10f the Trusts Act; 
and [p. 305, col. 1.] : : 

(3) that if'it was only treated as ‘referring -to 
a past gift, the Transfer of Property Act had no 
application as it was one in favour of the Almighty | 
and could be validly created without any document, 
[ p. 304, col. 1.] - i 

Dedication of property to God by a Hindu can be 
validly made without any registered instrument. 
Section 123 of the Transfer of Property Act applies 
only to transfers by one living person to another, 


and the Almighty is not a living person within the 


CX of the Transfer of Property Act. [p. 304, cols. 
1&2, D i 
Pallayya v. Ramavadhanulu (1), explained. 

Ramalinga Chetty v. Sivachidambaram Chetty (3) 

and Tammireddi v. Gangireddi (4), approved. 
. In deciding whether a document requires registra- 
tion or not one has to take the document as a whole 
and construe it with reference to the terms and not 
as to what might have been thé intention. A docu- 
ment which does not by itself convey property but 
merely gives a right.to call for another document does 
not require registration. [p. 303, col. 2.] 

Second appealagainst the decree of the 
Court of the Subordinate Judge, Narasapur, 
in A. S. No. 210 of 1922, preferred against 
that of the Court of the Principal District 
Munsif, Narasapur, in O.S. No. 710 of 1920, 

ORDER OF REFERENCE TO 


.A FULL BENCH. .. 
Coutts Trotter, C. J.—I think the 
most convenient course in this case 


will be .to refer the whole. case, which, 
of course, turns on the construction of 
Ex. I, to a Full Bench. The appellant 
relies upon an authority, Pallayya v. 
Ramavadhanulu (1), which Iconfess my- 
self quite unable to understand. Towards 
the beginning of the judgment the deed, 
is recited and described asa dedication of 
the land to the idol In the next para- 
graph. the learned Judges speak of the 
dedication of the ‘idol and land to the 
publie, Those two. expressions seem to 
me to be quite inconsistent and I think it 
had better be laid down whether that case 
is an authority that is tobe followed, and 
an authority for what proposition, In the 
present case the: matter is complicated by 
the fact that although there is a categorical’ 
statement that there has been a grant of 
the land to the idol; there is also à recital 
at the beginning. that the agreement em- 
bodied in the document was an agreement 
in favour of Narasimhaswami who by the 
instrument is constituted dharmakartha. 
The question will be whether the. learned 
qudge was right inlaw in holding that 


(1) 43 M, Ly J, 304 


r103-r. O. 1927] 


Ex. I was a document which KENANGA re-' 


gistration. 





Mr. C. Rama Rao,for Wie fener. 
Messrs, P. Somasundaram and P. Satya- 
narayana, for the Respondents. 


This second appeal coming on for final, 


“hearing in pursuance.of the above Order of 
Reference to a Full Bench on lB8th and 


19th of November, 1926, and having stood . 


overforcon-ideration till the 20th ofJanuary, 
1927, the Quurt delivered the following 
JUDGMENT OF THE FULL 
BENCH. ' 
‘Kumaraswami Sastri, J .—This ap- 


peal arises out of a suit to sat aside an order, 


passed against the plaintiff who attached 
the’ properties in execution’ of a' decree 


"which he obtained against the 2nd defend- 


ant. A claim was “preferred by the lst 
defendant alleging that the land was dedi- 
cated by the 2nd defeadantto Sri Kothanda 
Ramachandra Moorthi Varu. and that pos- 


session was given to him as dharama- 


kartha: The District - Munsif : dismissed 
the plaintiff's suit on the ground that the 
property passed to the temple but this 
decree was reveraed by the Subordinate 
Judge on the ground that Ex Ewhich is 
produced as evidence of dedication requires 
registration and as it was, not registered 
no title. “passed to the idol. It. is con- 
tended 'in'second appeal by the appel- 


lant that the document does not ‘require’ 


registration (1) as it is a document con- 
stituling a ‘religious trust and neither s.5 
ofthe Trusts Act nore. 123 ofthe Trans- 


fer of Property Act applies; (2) that the dedi- ` 


cation tothe temple was made before the 
.date of the instrument, and the document 
merely records what, happened; (3) that the 
document should be treated as an agree- 
ment to transfer the, property to the trustee 
waenever he required a conveyance, and 
that Such a transaction is covered by the 
proviso to s. 17 of the -Ewegistration Act; (4) 
that subsequent to’ Ex. Ia registered docu- 
ment was executed as provided in the 
agteement and that although the registered 


document was after the attachment ` it is. 


not invalid as. ib was executed io pur- 
suance of a prior arrangement, 
The following facts are not disputed, 


Thə znd defeudant became ill about 8- t 
years before the date of Ex. I and in pur-: 


suance ofa vow thei made he built g 
temple and installed the idol of Sri 
Kothanda Rama Moorthi there, 


DHARMAKARTEA OF SRI KODANDA RAMAGHANDRA v. VENKATALINGAM, 


.Bree , Kothanda 


He wanted - 
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‘to’ endow land -for the worship of the ido’ 


and obtained a sale-deed of the Jand which 


* js now in dispute, in 1913. In 1916 Ex. I was 


executed. Exhibit.I purports to be merely 
an agreement between: the Ist and 2nd 
defendants. The material portion runs 
as follows:— 

"[ have constituted you as Dharmakartha 
to Sree. Kothanda Ramachandra Moorthi 
Garu consecrated by me in the aforesaid 
village and to arrange for the performance 
of daily-offerings of lighting, dhoopam and 
naivedyam, etc., and also for the kalyana 
~utgsavams to be performed every year and : 
for paying wages to the archaka, musicians 
etc., the servants of the temple, and I have 
this day granted the inam land worth 
Rs. 3,000 with fruit trees, ete., as gift to 
Ramachandra Moorthi to- 
wards the expenses oflighting, dhoopam and 


naicedyam tor kalyana utsavams, ete. There- ..- 


fore whenever you want I would execute 
on proper stamp paper on any day from this. 
date as. desired by. you and at my cost. 
With the aforesaid stipulations, this agree- 
ment is executed stipulating that I should f 
deliver possession ofthesaid land on the very 
day I execute the gift-deed, that I should 
render proper accounts for the money that 
I might realise by renting out the said 
land. Imade you believe that I- did not 
alienate the said property before this either 
by sale, mortgage, etc., and I execute this 
agreement,” Then follows the description 
of the property. I think the effect of the 
document. is to recite the fact that the 
2nd defendant constituted the lst defend- 


‘ant as dharmakartha, conferring on him 
“the trusteeship in respect of the land de- 


dicated to the idol and promising to grant - 
a conveyances to the Ist defendant as dhar- ` 


makartha whenever he required it. The 
document specially states that it is an 
agreement between the parties. It does 


not state that the constitution of the dhar- 
makartha or the gift was to be by virtue ` 


-of that document butit refers to the two 


acts having -beer already done, and states 


-that the 2nd defendant would éxecute the 


deed and deliver possession of the proper- , 
ty tothe dharmakartha whenever he wants’ 
it, he, the 2nd defendant, being in the 
meantime accountable. ‘In deciding whe- 
ther a document requires registration or’ 
not one has to take the-document as a 
whole and construe-it with reference to 
the terms and notas to. what might have 


"been the intention. In Rajangam- Ayyar 


-. > 804 ` DHARMAKARTHA GF SRI KODANDA RAVAOHANDRA 9. VENKATALINGAM, 


. wv; Rajangam' Ayyar (2) it has been held 
“by their Lordships of the Privy Council 
- that a document which does not by itself 
convey property but merely gives a right 
“to call for-another ‘document does not 
require registration. I may point eut in 
this connection thatif Ex.I wasreally a 
deed which appointed the Ist defendant 
as dharmakartha and which transferred 
the property to the temple there was no 
necessity for the important clause that the 
9nd defendant would, whenever the ist 
defendant wanted,execute on'a proper stamp 
.paper a formal deed of conveyance or why 
he should reserve possession tillthe execu- 
tion of sucha deed butin the meantime 
hold himself accountable for the rente and 
profits. f 
property or an interest ia property to a 
. person or institution by or through the in- 
tervention of a trusteeand this document 
evidences such a transaction. In this view 
it is clear that the. document comes within 


' the saving clause of s. 1 of the Trusts Act 


aud s. 5 which relates to the creation of 
.trust& and which requires registration of 
deeds of trusts relating to immoveable pro: 


* perty does not apply. If the document is 


merely one which records a past transac- 
tion and gives another party a right to 
call for a formal document it is exempted 
under the Registration Act. In any view 
the document, in my opinion, does not re- 
quire registration. . KC 

‘It has been argued that a gift to an idol 
of lands worth over Rs. 100 requires regis- 
tration and that -a mere recital in another 
document’ of'a gift which. had been made 
would not pass property. It has been held 
that dedication ‘of property to God ‘by a 
Hindu does not require any document and 
that property can be validly dedicated 
without any registered instrument. . It 
should be noted thatin the present case 
the deed Ex. I states that the property was 
. granted to. God Sree Kothanda Rama- 
-moortbi". It isa gift not to a specified 
idol but to the Almighty Sri Kothanda Rama 
Moorthi. This distinguishes the present 
case from the cases where the grant is 
‘made toa particular. idol installed in a 
particular temple. In. Pullayya v. Rama- 
vadhanulw (1) it.was held by Benson and 
: Bhashyam Iyengar, JJ., that a declaration 


(2) 69 Ind. Cas. 123; 46 M. 373; 31 M. L. T. 136; 4 U. 
P. L. R. (P. C.) 85; 16 L. W. 615; A. I. R. 1922 P. C. 
266; 27 O. W. N. 561; 
21 A, L. J. 460; 501, A, 134 (P, O). 


A trust is in effect the gift of. 


44:M, L. J. 745; 37 Q. L, J. 435; 
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of trust in relation to immovéable pro- 
perty fora publie religious purpose is not 
governed by the Indian Trusts Act which 
by s.l declares it inapplicable to reli- 
gious trusts. It was also held that s. 123 
of the Transfer of Property Act has no 
applieation to dedication of land to the pub- 
lie as the section only applied to cases 
when the donee isan ‘ascertained or ascer- 
tainable person by whom or on whose be- 
half a gift can be accepted or refused. 
There seems to bea slight verbal error in 
this report. I think that having regard to 
the document setout inthe beginning of 
the report the-wordsin the judgment should 
be “the gift of land to theidol and dedi- 
cation of the temple to the public’, in- 
stead of“ dedication of the idol and land 
to the public”. Otherwise there will be the 


' inconsistency pointed out by the Chief Jus- 


tice in the referring.order. 

In Ramalinga Chetty v. Siva Chidamba- 
ram Chetty (3) it was held by Seshagiri ' 
Aiyar and Phillips, JJ., that the dedication 
of property to an idol of a temple is not re- 


"quired by law to bein writing and may be 


made orally. In Tammireddi v. Gangireddi . 
(4), Spencer, J. and myselfagreed with thee 
view taken in Ramalinga Chetty v. Siva- 
chidambaram Chetty (3) and held that no 
document was necessary for the dedication of 
property toa charity. . 

We have not been referred to any case 
where ithas been held that an oral gift 
for a religious purpose requires registra- 
tion.. In this connection I may point out 


.that s. 123 of the Transfer or Property Act 


only applies to transfers by one living per- 
son to8nother. Section 5 of the Act runs 
as follows:—‘‘In the following sections 
‘transfer of property’ means an act by which 
a living peison conveys property, in present 
or in future, to oneor more other living 
persons, or to himself and one or more 
other living persons; and ‘to transfer pro- 
perty’ isto perform such act.” Itis difficult. 
to sea how a gift to God Sree Kothanda 
Rama Moorthi can be a gift to à living person. 
- It has been argued for the.respondent ` 
that an idol is in law recognised to be a 
juristie person capable of holding property 
and it must be held that a giftto an idol 
is a giftto a living person. A juristic 


.person is not necessarily a living person, 


(3) 49 Ind. Cas. 712; 49 M. 440; 9L. W. 294; 25 
I. L. T. 253; 56 M. L. J,575; (1919) M. W. N. 496. | . 

(4) 10 Ind. Cas, 337; 45 M. 281; 42 M. L.J. 2:0; 30 
M. L, T. 323; 16 L, W. 55; A. I, R. 1922 Mad, 246, 
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and the fact that for some purposes the 
law by a fiction invests non-animate bodies 
with , the rights of persons would not make 
juristic persons living persons forall pur- 
poses. It is unnecessary to pursue this 
point further as the document is not à 
gift. toan idol but to Sri Kothanda Rama 


Moorthi, thé Almighty, and byno stretch.. 


of imagination, legal or otherwise; can it 
be said that the Almighty is a living per- 
son within the meaning of the ‘Transfer 
of Property Act. I see no reason to differ 
from the Madras cases cited above where 
the law has been settled for several years. 
I think the principle of stare decisis should 
be applied unless there are strong reasons 
to the contrary as otherwise it would unset- 
tle many titles. 

I am of opinion that Ex. I does not? re-' 
quire registration even if it confers any 
present, title asit isa religious trust ex- 
empted by-s.1 of the Trusts Act. If it is 
treated only as referring to a past. gift, 
the Transfer of Property Act has no ap- 
plication to the giftasit isa gift in favour 
'of the Almighty ‘aud could be validly creat- 
ed without any document. 

Although the case for the plaintiff was 

“that the transaction was in, fraud of credi- 
tors, no attempt was made. to . prove. it 
before the District Munsif- who finds that 
the gift was a perfectly. bona. fide one. 
‘This finding is not disputed before us. 
I am of opinion that ‘the appeal should 
be allowed and the decision. of -the Sab- 
ordinate Judge reversed and that.of the 


District Munsif. restored with coststhrough- . 


out. In this judgment. the Obief Jus- 
tice cpneurs. 

Reilly, J.—I agree that the suit should 
be dismissed with costs throughout and that 
Ex. I: does not require registration either 
as an instrument of trust orasa gift-deed. 
. The trust to which it relates is a religious 

trust. The. gift to which it refers-appears 
to have been made otherwise than by Ex. 
I; and; if it were*intended to be made: 
by: ‘Ex. I, then as it was not a gift to.a 
"living person’ within the meaning ofs. 5 
of the Transfer of Property Act, the 
doeument would not require registration. 

VN. V- Appeal allowed, | 


x 
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ALLAHABAD HIGH COURT. 

SECOND Orvin, APPEAL No. 1761 or 1921. 
May 19, 1997. 

Present: —Mr. J ustice Dalal. 
BHURE AND ANOTHER —DFENDANTS 
—APPRLLANTS 
versus 
Maulvi HABIBUR RAHMAN KHAN 


AND ANOTHER— PL INTIFF3— RESPONDENTS, . 
Agra Tenancy Act (II of 1901), ss. 159, 160—Co- 


shaver, ‘meaning of—-Plot proprietor, whether co-sharer - 


Wajib-ul-arz, construction of— Wajib-ul-arz provid- 
ing for payment of revenue by proprietors of khalsa 
land—Lrability of plot proprietors to refund their 


share of revenue. 


The term* ‘co-sharer' as used in s. 159 and the 
following sections of the Agra Tenancy Act includes 
a plot proprietor, t. e , holder. of e plots which 
are asseśsed to révenue. [p. 305, col. 

“A wajib-ul-arz ran as, follows : » Oa hilever revenue 
' has ,been fixed on the ‘part of the Government on 
", haqiyat mutafarriga (that is separate plots of land) the 
liability for its payment shall lie on the proprietors 
("o£ the khalsa land" 

Held; that the wajib-ul-arz did not absolve the 
plot proprietors from the liability of paying revenue 
and of refünding to the owners of khalsa land the 
amount of revenue paid by them on behalf of the 
plot propriegors. [p. 306, col. 1.] 

Second appeal from the decree of the 
Additional Judge, Aligarh, dated the 32th 
of May. 1934. Ys 

Mr. S. K. Dar, for the Appellants, 

ok Mushtaq Ahmad, for the Respond- 


P JUDGMENT, —The plaintiffs, one of 
-whonh,,is a. lambardar, Habibur- Rahman 
Khan, ued the. defendants under s. 160 of 
the Tenancy “Act of 1901, for recovery of 
arrears of revenue paid by them on account 
of the defendants. The defence was that 
the defendants "Were no co sharers to whom 
the provisions of 8. 160 would apply, and 
that they were not liable to pay any revenue 
whatsoever, because at the time of the last 


settlement the liability was fixed on the. 


holders of the khalsa land. The defendants 
are plot-proprietors, that is, they hold 
specific plots which are assessed to revenue, 
It appears to have been thé opinion of the 


Board of Revenue previously that such ` 


proprietors were not included inthe term ' 


` "*co- sharer' as used in s. 159 and the follow- 


ing sections ofthe Tenancy Act of 1901, 
This view, however, has been corrected 
subsequently after the decision by this 
Courtia Murli Dhar v, Babu Ram (1), jee 
Umri Kuar v. Bijay Bahadur (2).]--T 


1) 55 Ind. Cas. 74; 18 A.L. J. 121; 2U. P, L, R 


as 41; 42 A. 311. 
(2) Unpub, Dec. 9 Mie ‘Board of dak Vol, 4 


p. 808, 


D 
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Revenue Court;thérefore, had jurisdiction to 
try the suit. 

The term of the wajib-ul-arz whose pro- 
tection the Jefendants seek may be trans- 
lated as below:— 

“Whatever revenue has been fixed on the 
part of the Government on haqiyat muta- 
farriqa" (that is, separate plots of land), 
“the liability for its payment shall lieon the 
proprietors of the khalsa land.” 

: This clause does not give an indication 
that the plot-proprietors were to hold land 
free of revenue. It is obvious that the 
Government did not desire to undertake the 
trouble and responsibility of collecting 
small amounts from plot-proprietora and 
made the proprietors of the khalsa land 
responsible for the payment of the amount. 
That, however, did not absolve the plot- 
proprietors from the liability of paying 
revenue and of refunding to the owners of 
khalsa land the amount of revenue paid by 
them on behalf of the plot-proprietors. If 
an argument like this based on conditions 
of a wajib ul-arz framed for the conyenience 
of Government were entertained, it may 
with equal propriety be argued that a 
lambardar, who.is compelled to pay revenue 
to Government on behalf ofall the co- 
sharers, cannot recover the amount paid by 
him on behalf of the other co-sharers. 
position was considered by the Board of 
Revenue in the case of Gulzari Lal v. Munta 


Kunwar (3), a ease which came from the 


District of Etah like the one before mein 
second appeal. The members of the Board 
pointed out that, although the Wajib-ul-arz 
makes the recorded co-sharers ofa mahal 
primarily liable forthe payment of the 


revenue assessed at the last Settlement by. 


the Settlement Officer on the arazi: muta- 
farviga, it nowhere does away with the 
right of the lambardar to recoverit from 
the persons on whose land it is assessed. l 
am satisfied that the arrangement was made 
for the convenience of Government, so that 
the Government may recover these small 
amounts quickly from the big proprietors 
of the khalsa land leaving it to those pro- 
-prietors to collect the small amounts from 
the plot-proprietors. It is clear that the 


lambardar or eo-sharer of the’ khalsa land. 


would be entitled to a refund of the amount 
of the revenue paid by him on behalf of 
the plot-proprietor. In my opinion it is 
incorrect to say, asis alleged in the first 


(3) Unpub. Dec..of the Board of Revenue, Vol, 1; 
. Lg 


à 


MÁROTIRAO V, TULSI Bal. 


The . 
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ground of appeal, that the condition | laid 
down in the wajib- aut -arz is “as to non- 
liability of revenue." Nothing is said in 
the wajib ul arz to absolve the plot-proprie- 
tors from the payment of revenue. On the 
other hand, it is definitely stated that the 
Government has fixed revenue on the plot- 
proprietors. 

It was suggested that the lady-plaintiff 
had not paidany revenue and was not en- 
titled to sue. That, however, need make no 
difference, because the other plaintiff is 
lambardar, and there can be no doubt of 
his having paid money payable by the de- 
fendants. 

The. appeal fails and is dismissed with 
costs. 

Appeal dismissed, 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
‘SECOND Civin ArPEAL No. 588 or 1825. 
April 1, 1927. 

Present :—Mr. Findlay, J.C. 
MAROTIRAO -—PLAINTIFF— ÁPPELLANT 
versus 
Musammat TULSI BAI— DRTENDANT— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), 0. I,v. 10— 
Mortgage suit—Lease after preliminary decr ee— Lessee, G 
whether necessary party to final decree—Mortgage suit 
when terminates—Transfer of Property Act (IV of 
1882), s. 62—Lis pendens, whether applicable to 
agricultural leases. 

Although under O. I, r. 10 ofthe Civil Procedure 
Oode, a party may be "joined atany stage ofa “suit 
and a mortgage suit does not terminate till a 
decree absolute is passed, yet it is not necessary 
that a person who has become a lessee ofthe mort- 
gaged properties during the pendency ofa mortgage 
suit should be added as'a party before a final decree 
is passed. (p. 307; col. 1.] 

‘Phe doctrine of lis pendens applies to agricultural 
leases. [p. 307, col. 2] 

Ganesh Mahar aj v. Pandurange(1), followed. 

Appeal against the judgment of | the 
District Judge, Nagpur, dated the 19th 
December, 1925, in Civil Appeal No. 161 of 
1925. 

. Messrs. V. R. Pandit, R.B., and M; R. 
Bobde, ior the Appellant. 
Mr. K. P. Vaidya, for the TRA 


JUDGMENT.—The facts of this case 
are sufficiently clear from the lower Court's 
judgmegts. The question for decision is 
whether the patta or lesse, dated 9th Nos 
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vember, 1918, granted by the mortgagor, 
Ganpatrao, in favour of the plaintiff-appel- 
lant in respectof field No, 23 in Mouza 
Pilladol was valid or not. Admittedly, 
preliminary decree in the suit had been 
passed on 7th October, 1916, (cf. Ex. D-1), 
while the final decree for foreclosure was 
passed on 30th October, 1922, It was in the 
meantime, therefore, that the leasein ques- 
tion (Ex. P.14) was executed. Equa 
clearly also these fields with cultivating 
rights therein were ineluded in both the 
decrees, It has been urged on behalf of the 
plaintiff-appellant that, under the terms cf 
the preliminary decree, the debt was pay- 
able by 22instalments (yearly ones) and 
that foreclosure was only going to ensuré 
when three instalments had been defaulted, 
and it has been pointed out that the lease 
we are concerned with was given before the 
three such defaults could have occurred. 

There has been some discussion in this 
Court as-to whether the new number 23 
corresponds tothe old number 30 or 3L E 
cannot, however, find any reason for dis- 
turbing the finding of the learned Distriet 
Judge on this pointand Ganpatrao'sownevi- 
dence as P. W. No. 5 practically establishes 
the faet that the old number was 30 and 
not 3l. 

“The main contention urged on behalf 
of the plaintiffappellant is that he should 
have been joined by the present defendant- 


respondent as a defendant in the mortgage, 


suit, even after the preliminary decree had 
been passed, as being a person interested 
in the mortgaged property he could claim 
a right to redeem. The respondent not 


having done this, it has been urged in this” 


Court that the present plaintiff appellant is 
entitled to go behind the mortgage-decrea 
and question even the fact whether the 


field in suit was included inthe said decree. 


Although under O. I,r. 10 of the Civil Pro- 


cedure Code, a pasty may be joined at. 


any stage of the proceedings and the 
proceedings in a mortgage suit neces-. 
sarily last until decree absolute is 
passed, I do not think there was in the 
' present case any necessity for the joining by 
the plaintiff in the mortgage suit of the 
present defendant merely because in the 
meantime he had become a lessee of the 
mortgagor. On the contrary, if the present 
appellant had wanted to exercise the ag 
of redemption, it was incumbent on him 


to have applied therefor to the Court. I 


fully agree, therefore, with the learned 


MARGTIRAO v. TULSÍ BAT. 
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District Judge in his finding that the fers ` 
closure decrees are go far conclusive agimnst 
the plaintiff, he having derived his title from 
the mortgagor after preliminary decree had | 
been passed in the case, . 

It has been pointed out, however,on behalf 
of the appellant that under s. 66 of 
the Transfer of Property Aet the mortga- 
gor being the beneficial owner of the pro- 
perty is notliableto the mortgagee for 
permissive waste, but must not commit | 
active waste so as to render the security 
insufficient. The decision of Batten, A. J.C. 
in Ganesh Maharaj v. Pandurang (1) would, 
no doubt, be sufficient authority for holding. 
that the doctrine of lis pendens applies to 
the case, but apart from this, the present 
case is, in reality, a much stronger one in. 
favour of the respondent than were the de- 
cisions in Dhiraj Singh v. Dina Nath (2) 
and in Annamalai Chettiar v, Malayandi 
Appaya Naik (3) because in the present 
case the gultivating rights ia sir were 
specifically included in. the mortgage- 
decree. At the same time, as l have 
already pointed out, -final decree for 
foreclosure could not have been passed 
until three years had elapsed from Baisakh: 
Sudi 15 in the Fasli year 1326, and there, 
therefore, remains the question whether 
the grant of this lease to the present appel- 
lant was an ordinary and reasonable inci- 
dent of intermittent beneficial enjoyment of 
the property ; in other words, was tha grant 
of this leasea prudent transaction carried 
through by the mortgagor-malguzar in the 
ordinary course of management or was it 
a transaction intended to diminish the 
security ofthe mortgages? As this point 
has not been decided by the Judge of the. 
lower Appellate Court and as various 
matters of evidence are involved’ therein, 
I remand the case under.O. XLI, r. 25 of 
the Oivil Procedure Code, to the lower 
Appellate Oourt for the trial of the above 
issue. The lower Appellate Court should 
submit its finding together with the. evi-. 
dence to this Court by 27th October, 1927, 
Taereafter, ten days will be allowed for the 
filing of objections and the appeal will be 
finally heard on 7th November, 1927. 

G, R. D. 

A. N. A. 

(à 46 Ind. Cas. 762; 14 ` 


2) 8 Ind. Oas. 288; 6 N 
(3) 29 M. 426; 1 M, L. T, 


Case remanded, 
. L. R. 133, 
. R..140. 
145; 16 M. L. J. 372, 
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~- ALLAHABAD HIGH COURT. 
. >. rest Civit APPEAL No, 175 oF 1925, ° 
i ‘. May 16, 1927; ` 
Present:—Mr. Justice Sulaiman and 

: - Mr, Justice Banerji. 

: MOHAMMAD BASHIR KHAN AND ANOTHER 

—PLAINTIFF3—À PPELLANTS 

^ versus é 

Musammat KULSUM: BIBI AND oTBERS— 

DEFENDANTS— RESPONDENTS. 

Agra Pre-emption Act (XI of 1922), s. 2— Registra- 
tion Act (XVI of 1908), s. 47—Sale-deed, execution of, 
before commencement of Act—Registration subsequent 
to Act—Date of sale. i \ A 

“Where a sale-deed was executed before, but was 
registered subsequent to, the coming into Operation 
of the Agra Pre-emption Act, the sale must be held 
to have been eifected before the commencement of 
the Act within the meaning ofs.2 ofthe Act. . 


First appeal from the decree of the Second 
Additional Subordinate Judge, Cawnpore, 
dated the 14th of January, 1925. - 

Mr. Mukhtar Ahmad, for the Appellants. 

Mr. M. A. Aziz, for the Respondents. 

JUDGMENT,.—This is a plaintiffs’ 
appeal arising out-of a suit fore pre-emp- 
. tion of shares sold in two- mahals in 
village Mohammadpur Kalan. Fhe pro- 
perty was transferred under a sale-deed 
-dated the 16th of February, 1923, which 
. was presented for registration on the same 
date, but was actually registered on the 

17th of February. The plaintiffs came into’ 
Court bothon the ground of Muhanimadan 
. Law, thecustam of preemption, and the 
provisions of the Agra Pre-emption Act of 
1929. No evidence wasléd as regards the 
performanée of any talab, and the case ‘so 
far as it was based on the Muhammadan Law 


-was apparently not pressed. The Court’ 


below has held that the transfer took place 
‘before the coming into force of the 
Agra Pre-emption Act and is, therefore, 
not governed by the new Act. It has also 
held that inasmuch as there were single 
proprietors in both the mahals at the time 


'. when the wajib-ul-ariaz recording an entry 


of arightof pre-emption were prepared, there 


could be no custom, nor even any contract. 


The suit was accordingly dismissed. . 
In appeal it: has not been pressed before 


usthat the entry made atthe time, of the 


“Settlement when there. were single pro- 
` peritors in both the mahals,could in any 
sense be the record ofa custom of pre- 


emption, or a binding contract between ` 


co-sharers. Thecnly point alleged is that 
the cece js governed by the new Act. The 
learned Vakil for the appellant srgues 


* ^ t E 
MOHAMMAD BASHIR BHAN V. KULSUM BIBI. 
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that inasmuch as under Art. 10 of the 
Limitation Act the. period fixed for suits 


. for pre-emption is one year from the date 
- ofthe régistration of the document, the cause 


-of action to institute a suit arises only 
when the‘registration has been effected. 
He, therefore, argues that it must be sup- ' 
-posed that the present transaction was 
complete only when the registration was 
effected. Jed . 

“It is not disputed that the new Act came 
into force on the 17th of February, 1923. 
In fact this has been clearly so held in the 
ease of Sarju Prasad v. Bhagwati Prasad 


Section 20f the Agra Preemption Act 
provides that nothing in the Act shall 
adfect any right.in respect ot any transfer | 
made before the commencement of the Act. 
We have nothing to do, therefore, with the 
period of limitation prescribed for suits 


-for-pre emption. The only point to consider. 


is when the transfer which is sought to be 
pre-empted actually came into effect. The 
argument on behalf of the appellant ignores 
the provisions of s, 47 of the Registration 
Act under which a registered document 
operates from the time it would have 
commenced to. operate if no registration 
thereof had been required or made, and 
not from the date of its registration. 
Although the sale-deed was incomplete 
till the formality of registration had been ` 
gone through, once that requirement was 
fulfilled the sale took effect from the date 
of its execution. This is quite clear on the 
wordings ofs. 47. As pointed out by their 
Lordships of the Privy Council in the 
case of Kalyanasundaram Pillai v. Kaeuppa 


.Mooppanar (2), registration is a necessary 


solemnity .in order to the enforcementof a 
gift of 1mznoveable property, but it does 
not suspend’ the transfer of the gift until 
registration actually takes place, This is 
a necessary consequence of the provision 
that registration does not depend upon 
the consent of the exechtant, but is the act 
of an officer appointed: by law for’ the 
purpose who must register the document if 
duly executed and presented as required, 
neither death nor revocation by the execut- 
ant being a ground for refusing registra 

(1) 88 Ind. Cas; 297; 23 A. L. J. 378; L. R. 6 A. 337 - 
Civ.; A. I. R. 1925 All. 542: ` 

: (2) 100 Ind. Cas 105; 25 A.L. J. 113 at p. 116; A.I 
R. 1927 P. O. 42; (1927) M. W. N. 149; 4 O. W. N. 197; 
25 L. W. 336; 52 M.L. J. 346; 38 M. L. T. 87; £0 M, 


193; 3$ O. W. N. 509; 8 P.-L. T, 327; 29 Bom, L. Ry 
833; 45 O. L, J, 485.(P, C)... ss 
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ion. In our opinion, therefore, the trans- 
fer in this cass was, in the eye of the 
law, made on the 16th of February, 1923, 
and.noton the 17th. Seetion 2 of the 
Act, therefore, makes the new Act inappli- 
cable to this transfer. 

The result, therefore, is that this appeal 
is dismissed with costs. 

R. L, 

AN, A. 


Appeal dismissed, 


r 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 


First Orvic APPBAL No 52-B or 1924. . 


March 10, 1927. 

‘Present :—Mr. Hallifax; A.J. O., m 
and Mr. Kotval, A. J.O. 
DATTATRAYA— PLAINTIFF —ÅPPELLANT 
VETSUS 
Tah SECRETARY or STATE For . 

INDIA—DREFENDANT-—RESPONDENT. | 
Berar Alienated Villages Tenancy Law, whether 
ultra vires— Waste Land Rules of. 1865, r. 8. 
The Berar Alienated Villages Tenancy Law is not 
beyond the power of the Governor-General of India in 


Council to pass. Whether the rights‘of the izardars are. 


governed by the sanad or by the Waste Land. Rules, 


the power of determining the relations between them: 


` and their tenants was reserved by the Government, 


and the making of the Berar Alienated Villages : 


Tenancy Law which determines such relations cannot 


‘be said to be repugnant to either of them. fp. 310, - 


col. .2,] 

Appeal against the decision of the Addi- 
tional District Judge, Amraoti, dated the 
23rd April, 1924, in v.ivil Suit No, 17 of}1923, 

Mr. M. V: Abhyankar, for the Appellant. 

Mr. G. P. Dick, Sir B. K. Bose and Mr. 
V. Bose, for the Respondent. 


JUDGMENT.— The plaintiffs are a 
‘large number of izardars òf Berar repre- 
sented by Dattatraya Krishna Kane, one 
of them. They instituted this suit against 
the Secretary of State for India in Council 
for a declaration that‘ the Berar Alienat- 
ed Villages Tenancy Law is beyond the 


“power of the Governor-General. of India. 


in Council to pass, inasmuch as ‘its provi- 
sions are repugnant to the Waste Land Rules 
of 1865 which covern the proprietary rights 
of the izardars, and have the effect of 
prejudiciag and infringing those rights 
in the ways .enumerated in para. 12 (b) 
(i)to (vii, of the plaint. Several sub- 


sidiary declarations in respect of the various 
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rights infringed, which need not be detailed 
here, were also claiméd. 

The defence was that the law is. not 
repugnant to the Waste Land Rules or the: 
terms of the izardars’ sanads, that the 
rights of the izardars are to be determined 
by the terms of their sanads and the 


' Court had no jurisdiction to try the suit 


as it was in respect of.an act of state. 
The plaintiffs in reply stated that the 
terms and conditions of ‘the sanads in- 
consistent with the Waste Land Rules were 
not binding on the itzardars. The 
lower Oourt has dismissed the plaintiffs’ 
suit holding that the passing of the law 
being an act of State the Civil Court was . 


not competent to declare it ultra vires and 


that in any case the law was not ultra. 

vires. , 
The line of argument taken in this Court 

to support the plaintiffs’ case was stated 

at-some length, butit issimply that the 

law in question violates the conditions of 
contract between the Government of India 

and the izardars and the plaintiffs are 
entitled, under s.32 of the Government of 
India Act, 1915, to claim enforcement of 
the original contract. It is contended that 
the conditions of. the contract are those 
stated in tha Waste Land Rules of 1865, 

not those set out in the leases granted to 

the izardars under.those Rules or inthe 

proprietary sanads given subsequently. 

The provisions of the Berar Alienated 
Villages Tenancy Law which are said to: 
violate the izardar's rights are those re- 
gulating the relative rights of the izardar 
and his tenants and are mentioned in 
para. L2of the plaint. Rule 3.of the Waste 
Land Rules, which according to the plaint- 
iffs entirely govern their contracts in the 
matter in question, is as follows:— 

The lessee to make his own arrangements 
with his tenants during the period of his 
lease, and: all disputes between them to be 
settled by the Courts. His tenants will 
hold on the terms mutually agreed on, 


_and will enjoy such rights and privileges x 
‘as they. may be entitled to under the 


operation of the revenue laws in force in 


. the locality.” 


Rule No. 5 (1) contains provisions which 
will be-applicable in cases where the 
lessee selects a proprietary title after the 
After referring to 
the proprietor's obligations to make certain 
annual payments and to maintain a Pat- 
wari and watchman, if sStates:— 
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"But subject to the abov® and to the 

General and Provincial Laws and Regula- 
‘tions, the estate vill be his own to dispose 

of as he pleases.” 

Clauses 3 and 6 of the standard lease 
are as follows :— 

"oS Duringthe periodof yourleaseyouhave 
full power to make your own arrangements 
for the cultivation of the land. Disputes 
between you and your tenants will be 
settled by the Courts under the revenue law 
in force. 

. "6. At any time during the lease, or at 
its expiry, you or your heirs after your 
death, have the option of selecting either 
the absolute proprietorship of the village or 
the simple Patelship under the 5th para- 
graph of the rules for leasing waste 
villages in the Hyderabad Assigned Dis- 
tricts, dated the 13th December, 18565." 

Clauses 6 and Sof the standard sanad 
of proprietorship issued to the 4zardar are as 
follows:— . 

. “6. Phesaid.. ... has full power to make his 

own arrangements for the cultivation of 
the lands ofthe villages, subject to such 
Rules and Regulations as the Government of 
India may from time to time prescribe for 
determining his relations with his raiyats 
of any description. 

"8. Every matter not otherwise specifically 
provided for by this sanad shall be dealt 
with in accordance with the laws and rules 
for the timebeing i in force in the Hyderabad 
Assigned Districts.” 

Rule 3 of the Waste Land Rules and 
cl. 3 of the lease refer only to the period 


of the lease and have no bearing on the’ 


present case which is concerned with the 
subsequent proprietary title, that is the 
title acquired under the contract that was 
offered in the Rules and again in the deed 
of lease and was subsequently made in the 
sanad. That el. (6) of the latter docu- 
ment, and even cl. (3) of the deed of 
lease reserve to the Government of India 
the power of altering the mutual rights 
and liabilities of the izardars and tenants 
by future legislation is beyond doubt. 
That indeed is practically admitted in the 
contentionthat the terms of the contract 
are to ba found in the Waste Land Rules 
only. 

Bat even in those Rules the rights of the 
plaintiffs are stated to be subject’ to “the 
operation of the revenue laws in force in 
the locality” while they are lessees, and 
to “the General and Provincial Laws and 
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Regulations” aftér they become proprietors. 
Even if the terms of a contract could 
be taken to be those first offered by one 
party to the other, whether they are em- 
bodied in the subsequent contract or not, 
there can be no doubt about those expres- 
sions referring to future laws and regula. 
tions, and if there were any such doubt, it ' 
would besetat rest by the slightly more 
explicit words used in thé other two docu- 
ments. : " 
Whether, therefore, the rights of the 
izardars are governed by the sanad or by 
the Waste Land Rules, the power of de- 
termining the relations between them and 
their tenants was reserved by the' Govern- 
ment, and the making of the Berar Alien- 
ated “Villages Tenancy Law which deter- 
mines such relations cannot be said to 


.be repugnant-to either of them. There is 


no breach of contract and the claim must 
fail, even on theassumption, about which 
there is considerable doubt, that s. 32 
of the Government of India Act has any 
application in the case. The appeal will 
accordingly be dismissed and the appel- 
lants must pay all the costs, which will 
include a. Pleader's fee of five hundred 
rupees. 
- G. R. D. 
A.N A. 


Appeal dismissed. 


ALLAHABAD HIGH COURT. 

“SECOND Crvin APPEAL No. 542 or 1925. 

April 25, 1927. 
Present: —Justice Sir Cecil Henry Walsh, 
Kr., and Mr. Justice Ashworth. 
` Musammat AKHTAR JAHAN BEGAM 
AND OTAERS—DEFENDANTS—-ÀPPELLANTS. 
versus 

HAZARI LAL-PuarNTIFF — RESPONDENT. 

Contract Act (I of 1872), ss. 19, 109—Fraudulent 
transfer—Transfer of property alreadg sold— A gree- 
ment of indemnity, effect of. 

The principles of the Contract Act are applicable to , 
transfers. [p. 311, col. 2.] 

If a person after having dold his property to one 
person, sells it to another, concealing the fact of the 
prior sale from the latter, his conduct is fraudulent, 
and the transfer is voidable at the option of the 
buyer under s. 19 ofthe Contract Aot. [ibid] 

In.a case such as the above, if there is an agree- 
ment of indemnity by the buyer under s. 109 of the 
Contract Act, it is likewise voidable, and cannot be 
set up by the seller. [abid] 

Second appeal from the decree of the 
District Judge, Badaun, dated’ the 5th of 
February, 1925, 


- 
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' Mr. Akhtar Husain Khan, for the Appel- 
ants. ts i 5 E ] 
^ Mr. N. P. Asthana, for the Respondent. 

rx JUDGMENT. ~~. 

. Walsh, J.—The point raised in this 
case is very simple. The present defendants, 
are the heirs of the vendor.’ They ‘are not 
themselves the fraudulent vendors, but it” 
is a fallacy to suppose that if the suit. 
were based upon fraud, they would not be 
responsible for the loss caused by the 
fraud on .the buyer (the plaintiff), but it 
is not based upon fraud. The deceased 
vendor sold the property to one Pearey 
Lal and then. in 1912 sold it to the pre- 
sent plaintiff. If anybody says that that 
is not fraudulent conduct, he does not 
know the meaning of the word. It is suffi- 
cient for us that the District- Judge has 
believed that he cheated the purchaser. 


. The purchaser now having been deprived 


of the property for which he has paid 
uot unnaturally seeks to recover the loss’ 
which is the price and interest and costs. 
If, he could not do so in this country, 
thé law would be worthy of the descrip- 
tion given in a well-known romanee, but 
it is not the law in this country. He is. 
entitled to recover the loss unless a con- 
trary intention appears by the the contract. 
It is nota. suit in tort or fraud, but a 


“contrary intention does appear by the. 


contract and tke defendants rely upon 
it. This is really theironly possible ground 
of success. The contrary intention is that 
the vendor in the contract obtained a 
promise from the purchaser that he (the. ‘ 
vendor) would not be responsible for any 
loss or defect of title. That clause mere- 
ly destroys the, warranty, but warranty of 
title is irrelevant where fraudulent con- 
duet. is established. No clause of that 
kind can possibly avail a man or anybody: 
setting it up through him to protect him- 
self against the corsequences of his own . 
cheating. To dn s> wculd ba. permitting 
the defendants to sgt up their own fraud 
and would be against publie policy. It 


is surprising that anybody should enter- ` 


tain any deubt on the subject. 

The decision is clearly right ‘and the 
appeal must be dismiesed with costs. 

Ashworth, J.—!n this case the de- 
fendant-after selling the property to a third 
person sold it to the plaintiff and it was" 
agreed -in whe sale-deed that the seller 
should. not be responsible to the buyer 
for loss caused to the latter if; by reasdn of: 
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the. invalidity of the seller's title, the buyer 
were “deprived -of the property (see 8. 
109 of. the Indian Contract Act, IX 
of 1872).: The finding of the lower Appel- 
late Court was that the buyer would never 
have bought if he had known that the: 
sellér had no title and this finding was 
based on the consideration that no one 
would buy something which he knows his 
vendor cannot canvey. This was a find-: 
ing of fact and one supported by: ad-. 
missible evidence. The conduct of the 


Seller, therefore, must be held to have. 


amounted. to the active concealment of a. 


fact by one having knowledge of it from 


óne who had no knowledge, and constitut-. 
ed fraud (see definition of ‘fraud’ in g. 17 
of the Contract Act.) Consent to the 
transfer was thus caused by fraud (see. 
8. 19), The principles of the Contract 
Act are applicable to transfers. This ig 
clear on general grounds and because: 
8. 103. and other sections which speak of. 
transfers occur in thé Contract Act. The 
transfer. was, therefore, voidable at the op- 
tion of thé buyer (s. 19). The agreement. ` 
of indemnity by the buyer under s. 109 was 
voidable for like réason, and the seller’ 
cannot set up that agreement. “The plaint- 
iff was, therefore, entitled under s. 65 of 
the Contract Act to recover his money. 

` By the Court,—The appeal is dismiss-: 
ed with coste, . : 

N. H. Appeal dismissed. . 


. 


', MADRAS HIGH COURT. 
Civit MISCELLANEOUS ÁPPBAL No, 447 
oF 1924, - . 
; : .AND : : 
O:vin Reviston Petition No. 941 or 1994, 
: January 19; 1927. , 
. Present:—Mr: Justice Wallace and 
Mr. Justice Madhavan Nair. 
DAKSHINAMURTHI PILLAT— 
' PETITIONER —ÁÀPPELLANT ` 
versus l i 
VEDAMURTHY MUDALIAR' ND OTHERS 
—Deceez HorpEgsS—RESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), s. 280— 
Decree for possession. directing “mesne profits to'be 
ascertained in execution—Amount of mesne profits 
ascertained later—A pplication for recovery of amount . 
due—Limitation—-Starting point—Order asceriaining ' 


` mesne profits, whether. one directing payment of mone 


—Givil Procedure Gode (Act V óf 1908), s, 4 Qbjege > 


3:2, 
tion to application for recovery of amount of mesne 
profits, order as. to, whether comes under 8. i 
Appeal, 

An application dor recovery of mesne profits in 
execution ofa decree for possession directing mesne 
profits to be ascertained in execution, will be barred 
by limitation, under s. 48, Civil Procedure Code, if it 


. is filed more than twelve’ years after the date of the 


D 


- sides. 


decree, although within twelve years from the date of 
the order ascertaining mesne profits, 

The order ascertaining mesne profits is not 8 
Subsequent order directing paymentof money under 
s. 48 (1) (b) so as to give rise to a fresh starting point 
of limitation. [ibid.] 

Aiyasamier v. Venkatachela Mudali (4), followed. 

Where a party to a decree raises the question that 
an application for execution is barred by ‘limitation 
under s. 48, Civil Procedure Code, the matter comes 


under 8.47, Oivil Procedure Code, and an.appeal lies * 


against an order therein. (P. 312. col. 1.] 
Meyappa Chetty v. Chidambaram Chetty (1), Appia 


K. R. Rukmani Ammal v. Kattuvava Narasimha Iyer - 


@) ar and Abdul Karim v. Thambusami Pillai (3), fol- 
owed 

Appeal against and the petition under 
s. 115 of Act’ V of 1908 and s. 107 of the 
Government of India Act to revise the order 
of the Court of the Subordinate Judge, 
Trichinopoly, dated the 8th November, 1924, 
in E. A. No. 346 of 1924, in E. P. No. 150 of 
1924, in O. S. 32 of 1905. . 

Mr, K. G. Srinivasa Tyer, for the Appel- 
lant, 


Mr. M. Ratnasabapathy Mutation, for the ' 


Respondents. 

JUDGMENT.—Since the appellant was 
a party to the decree under- execution and 
the matter relates to the execution, dis- 


charge or satisfaction of the decree, the case. 


isone under s. 47, Oivil Procedure Oode and 
an appeal lies. [Bee Aneyappa, Chetty v. 
Chidambaram Chetty (1), Appia K. R. Ruk- 
mani Ammal v. Kattuvava Narasimha Tyer 
(2) and Abdul Kasim v. Thambusami Pillai 
(3.] In this view itis open. to a party to 
the decree to raise.the question of limita- 


' tion and the lower Court was not justified 


in refusing to allow that point to be raised, 
We remand thé case for a finding on the 


issue under E. P. No. 150 of 1v24 (4th April, 


1924) is within time, 
Fresh,evidence máy be adduced on both 


six weeks and ten days will be allowed for 
filing objections. 

Note:—The' case on the merits has been 
argued but not decided by us. 


(1) 61 Ind. Que. 349; ‘39 M. L. J. 663; 12 L. W. 273; 
562 
.730; 41 M: L. J.- 54; 14 L. W, 85; 
(1921) M. W. N. 487. 
(8) 37 Ind. Cas. 673; 5 L w 701; (1917) M. W. N, 


EN 


Vo. . : 
DAKtHINAMULTHI PILLAL v. VEDAMULTHI MUDALIAR. 


Tp. 312, col. 2." 


Finding should be submitted within - 


M. L. J513; (1916) 2 M. W. N. 296; 20 
-En W. 807 


[1031 C. 19:7] 
In compliance with the order contained. 


in the above judgment the Subordinate 
Judge of Trichinopoly submitted the fol- 


lowing 
FIN DING.— Whether the E. P. No. 150 


of 1924, dated 4th April, 1924, is within .. 


time". 

I hold that E.P. No. 150 of 1924 was 
within time and submit finding accordingly. 

JUDGMENT.—The first point for deci- 
sion in this appeal is whether E. P. No. 150 
of 1924 is barred by the 12 years’ ruleunder 
B. 48, Civil Procedure Code. We remanded 
the case to the lower Court for a finding 
and the lower Court has returhed a. finding 
that it is not barred. We are not able, on 
‘the state of the law.as it stands at present, 
to agree. 

: The decree was passed-on 11th February, 
1.07, and in the decree it was stated that . 
mesne profits were to be ascertained in exe- . 
cution. The first appeal against the deci- 
Sion was disposed of by this Court on 23rd 
February, 1912, and it did not interfere with 
the order regarding the ascertaining of 
mesne profits. In 1917 an execution peti- 
tion for the ascertainment of mesne profits 
was putin and an order thereon was passed 
on. 14th November, 1917. On Ath' April, 
1924, an Execution Petition No. 150 of 1924, 
the last of a series of execution petitions, : 
was put in for the recovery of the amount 
of mesne profits ascertained. This execu- 
tion petition is obviously more than 12 
years after the passing of the High Court 
decree, and under s. 48 of the Civil Pro- 
cedure Code it would prima facie be out 
of time. Two arguments, however, were 
put before us to show that it was not out of 
time (1) that “the date of the decree" Teally 
means the date when the decree becomes 
executable, and it is argued that in the 
present case that would be 12 years from 
the date of ascertainmentofthemesne'profita, 
‘12 years, from 1917, and for this position 


Aiyasamier v. Venkatachela Mudali (4) is- - 


relied upon. The second argument is that 
the order ascertaining the mesne profits is 
a‘subsequent order’ within themeaning ofs, 
48 (1) (b) aa order for the payment of money. 
We think the latter contention cannot stand 
against the Full Bench decision in Aiya- 
samier v Venkatachela Mudah. (4). lt is 
perhaps pcssible to say that an. order for 
mesne profits isan order for payment of 


(4) 37 Ind. Cas. 741; 40 M. 989 at PP 996, 1002; 31 
M. L. T. 391; 
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money; but it is not an order for the pay- 
ment of money on.a certain. date, according 


tothe interpretation of that phrase by that 
Fall Bench decision. Certain obiter dicta 


by Devadoss and Waller, JJ.,in Swaminatha , 


Odayar v. Thiagarajaswami Odayar (5), 
Phillips, J., in Shuja ul-Mulk Bahadur v. 
Umir-ul Umra Bahadur (6) would seem to 
indicate that such an order might be treated 
as an order for the payment of money at a 
certain date within the purview of s. 48, 1, 
(5), but we think that the Full’ Bench deci- 
sion must govern this point. 
first point the contention seems to us rea- 
sonable and has been in fact laid down in 
general terms of the Privy Council ruling 
in Rameshvar Singh v. Homeshvar Singh (7). 
But there is another Privy Council case 
Khulna Loan Co. v. Jnanendra Nath Bose 
(8) which. stands directly in the way. That 
judgment, although brief, adopts.the argu: 
ments of the High Court of Calcutta which 
lay down very definitely that s. 48 means 
‘that: no execution petition ean be put in 
after 12 years of the date.of the decree, 
the date being. the aate prescribed under 


r 7,0. XX We feel that it is a reasonable- 
eview that the 12 years should’ run from the. 


time when the relief asked far was ascertain- 
ed and decided, which is the view coatain- 


ed in thé Privy Council in Rameshwar Singh. 


v. Homeshvar Singh (7). Butthat was a case 
under Art. 182 of the Limitation Act while 


the Calcutta Weekly Notes case is directly: 


on s. 48, Civil Precedure Code, which we 
now have tointerpret The only ground for 
differentiation between the Calcutta Weekly 
Notes case and the present, is that the former 
was a mgrtgage-decree in which the sum to 
be recovered was definitely ascertained 
when the decree was passed, and the decree, 
as far as it related to the recovery of money 
was immediately executable, whereas in the 
present case, as the decree did not ascertain 
-the amount of mesne profits, it was not im- 
mediately executable for money. But this 
style of argument was*advanced before the 
Calcutta High Court in the. Weekly Notes 
case and was not accepted by it or their 
Lordships of the Privy Council. -We must, 


(5) 92 Ind. Cas. 816; 23 L. W. 26; (1926) sit W. 'N. 
140; A. I. R. 1926 Mad. 954. 


(8) 91 Ind. Cas, 597; 49 M. L. J. 498; 48 M: “846; A. 


TR. 1926 Mad. 20; (1926) M. W. N. 213. 
(7) 59 Ind. Cas. 636; 40 M. L..J: 1; 1 P. L. T. 731; 19 
A. L. J. 26; (1921) M W. N. 21; 33. C. L. J.109; 28. C. 
W. N. 337 6 P. L. J. 139; 13 L. 
R. 721; 30 M. L. T. 189; 48 L A.17 e 
N. M5 (P. 0). 


6 = 
(8) 45 Ind, Gas. 436; 25 Q. W. 
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. We are unable to follow this argument. 


3. C. 
W. ur 23 Bom. L. ^^ 
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constrained by: the ruling of the Privy’ 
Council, hold-that E. P. No. 150 of 1924 is 
barred by time. We have-been asked to 


refer the case to a Fall. Bench in view of 
the general importance of the question 


“raised, but, as the “Privy Council ruling 
. must, until it is altered, govern the law in 
"this country, and as the question is only 


acute in cases where the original decree was 
passed under the old Civil Procedure Code, ` 
since now the amount of mésne: profits is 
ascertained.in the suit and embodied in'a. 
final décree, we decline to refer the matter. 
as. suggested. . 

An argument on the footing ofres judi-. 
cata was advanced by respondent that 
since, in a prior E. P. No. 139 of 1923, - 
dated 18th J uly, 1923, which was also put in 
more than 12 years from date of High Court 
decree, no objection on the ground of limi- 
tation had been. taken by appellant, he waa ` 
barred by res judicata from pleading that 
bar to any subsequent execution petition. 
All 
that was implicitly. decided on E..P. No. 139 
of 1923 was that that petition was not barred 
by the 12 years’ rule. That decision cannot 
for ever remove the operation of s. 48, Ciyil 
Procedure Code out of the way of all future 
execution petitions. There is no substance 
in this contention. 

Itis unnecessary to go into-the merits of 
the. execution petition. We hold thatit ig 
barred by s. 48, Civil Procedure Code, 


- We must allow the appeal, and dismiss E, P, 


No.150 of 1924 with costs to appellant 


“in both Courts. , 


~ No order is necessary’ on the connecied 
Civil Revision Petition. 


_V.N. V. A ppeal allowed, 


PATNA HIGH COURT. 
APPEAL FROM ORIGINAL Drogen No, 15 
-oF 1924. | 
. May 11, 1927. 
. Present: —Mr. Justice Das and Mr. 
Justice Allanson. 
- Babu RAJKESHWAR SINGH AND OTHERS 
.—DEFENDANTS—APPELLANTS | 


versus 

Babu SHAYAM BIHARI SINGH AND OTHERS 
PLAINTIFFS anv Babu BAMA SINGH anp 
OTHEXS —DEFENDANTS— RESPONDENTS. 


Specific Relief Act (I of 1877), s. 42— Declaration, 
principles governing grant of—Swit for deelaration; 
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that property is not open to partition—Partition effect- 
ed by Revenue- Court—Declaration, grant of—Estates 
Partition Act (V B. C. of 1897)—Jurisdiction, 
exercise of by Revenue Courts—Interference by Civil 
Courts—Submission ‘to jurisdiction of Revenue Court, 
effect of. 


It is well settled that'a Court will not make a 
declaration. of an abstract right exclusive of practical 


utility especially when that déclaration may » not be 
productive ofany benefit to the party obtaining 


the declaration. Therefore, ina suit for declaration. 


that a particular estate is not open to partition’ as 
having already been partitioned, the declaration 
sought for cannot be granted where the partition 
has already been effected by Revenue Courts. [p. 315, 


ol: 1. 

'Phe Civil Court should be very slow to interfere 
with the jurisdiction which is exercised by Revenue 
Court under powers conferred upon it by the 
Estates Partition Act. [ibid.]: ' 


Per Das, J.—No equity canbe founded on the, 


allegation that a Court, legally constituted, is not 
properly competent to decide questions within its 
jurisdiction and when the Legislature has constituted 
& tribunal for a special purpose, the Civil Court 
cannot restrain persons who are entitled to do so 
from applying to it. [ibid] | . 

A person who has submitted himself to the 
Revenue Court and taken the chance of success in it, 
cannot be allowed to come to the Civil Court when 
the case gges against him in the Revenue Court, and 
pray for a declaration of title in his favour. [p. 315, 
col. 2.] ii "MEAS. 

Appeal against a decision of tbe Sub- 
ordinate Judge, Shahabad, dated the 5th 
September, 1923. 

Messrs.  Siveshwar Dayal and Sarjoo 
Prasad, for the Appellants. 

' "Messrs. P. Dayal, S. M, Gupta, 
Guru Saran Prasad and Bhagwan Prasad, 
for the Respondents. : 


JUDGMENT. 

Das, J.—Some timein 1918, defend- 
ant No. P. who is 
in this Court, presented an application 
before the Collector of Shahabad for 
partition of the Mahal Bhadwar, T. No. 1271. 
The application was objected to by the 
plaintiffs, the respondents in this 
on the ground that the lands of the estate 
had been divided by private arrange- 
ment formally made and agreed to by all 
the proprietors and that each of the 
proprietors had in pursuance of such 
arrangement taken - possession of separate 
lands to be held in severalty. The learned 
Collector dealt with the matter onthe 
lth of June, 1920. He pointed out that, 
on the admission of the objeetórs, there 
was some common land and that the 
objection was not, therefore, maintainable 
and that the partition should proceed 


under 8.5, cl. (4) of the Estates Partition, 


Aet; On tho 17th June, 1920, he recorded 


R: JKESWAR SINGH v SBYaM BISARI SINGH. 


Rai: 


'the defendants have no power 


one of the appellants . 


Court : 


[163 1. ©. 1827]. 


8 proceeding under s. 29 of ‘the Act 
declaring the entire mahal to be under: 
partition, Aggrieved by this order, the 
plaintiffs appealed to the Commissioner of 
the Patna Division. The learned Commis- 
sioner on the 13th August, 1920, passed 
his orderin the matter. He said that the’ 
Collector did not imply that any new 

partition of the already partitioned estate: 
should be made and he directed that the- 
partition should proceed under s. 5, cl. (4) 

of the Estates Partition Act. Against that: 
order, the defendant No. 1 appealed to 

the Board of Revenue. The Board of- 
Revenue by ita Resolution, dated the 20th 

December, 1920, set aside the order of the 

Commissioner and directed thatthe pro- 

ceedings of the Collector under s. 29 of 

the Act should bs read insupersession of 

his previous order prescribing the applica- 

tion of cl. (4) of s 5. The result of the’ 
Resolution of the Board of Revenueis that . 
the partition of the mahal has been 

directed to be held. On the 19th February, 

1921, the suit out of which this present 

appeal arises was instituted by Shyam 

Bibari and others who were the objectors 

before the learned Collector for the follow- 

ing relief:— AE 

“That on the adjudication and decision 
of the said points,-it may be declared hy 
the Court that the Mahal Bhadwar, T. 
No. 1291 has been privately partitioned 
and the plaintiff's: patti is separate 
under the said private partition, and that 
or right - 
to-chave it partitioned .against the said 
private partition.” 

It wil be noticed that the plaintiffs did 
not ask for any relief prohibiting the 
defendants to theaction from proceeding 
with the partition before the Board of 
Revenue. No interim injunction was sought 
foror granted and the result is, as we are 
informed, that the estate has already been 
partitioned and that all that remains 
to be done is to obtain the approval 
of the Commissioner to give it final com- 
pletion. 

In these circumstances, the question ` 
arises whether the learned Judge should 
have granted the declaration sought to 
the plaintiffs. Section 42-of the Specific 
Relief Act is therelevant section to con- . 
sider in this connection. That section 
provides that any person entitled to any 
legal. character, or to any right as to` 
any, property may institute a suit against 


ncn 


s= 
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a person denying, or interested to deny,- 


-his title to such character or, right; and. 
the Oourt may in its discretion make 


therein a declaration that heis so entitled, 


and that the plaintiff need not ‘in such suit 
ask for any further realief., The rest 
of the section need not be quoted. It 
is well-settled that a Court will not make 
a declaration of -an abstract right 'exolu- 
sive of practical utility especially when that 
declaration may not be productive of any 
benefit tó the party obtaining the declara- 
tion. Now the decreé which has been 
given by the learned Subordinate Judge 
to the plaintiffs leaves it open to the 
defendant to goto the Revenue Court and 
ask that Court to carry the Resolution of 
the Board of Revenue into. effect. No 
doubt if the Civil Court had granted an 
injunction as against’ the defendants res- 
training them from. proceeding with the 
partitionin the Revenue Court, it would 
ba impossible for the defendants to make 
any application to the Revenue Court, for 
such an. application would bring them 
under the jurisdiction of 
which would have the power to commit 
them for contempt of Court. But.in this 
cąse no injunction was sought for and none 
was granted and there is, therefore, no 
prohibition upon ther defendants from 
going tothe Revenue Court and asking 
that Court to partition the estate. in 
accordance with the Resolution of the 
Board of Revenue, The Revenue Court is 
in no sense a subordinate Court to the 
Civil Court. It is not bound to regard 
the order passed bythe Civil Court in 
this caseas binding upon it. This being 
the position, it seems to us that the learn- 
ed Subordtfnate Judge should -not have 
exercised his discretion in favour of grant- 
ing the declaration: sought for. I ought to 
point out that the Civil Court should be 


very slow to interfere with the jurisdiction | 


which is exercised by Revenue Court under 


powers conferred upon it by the Estates ' 


Partition Act. It has been pointed out 
that. where Parliament has constituted a 
tribunal for a special purpose, 
cannot restrain persons who are entitled to 
do: so-from applying to it. 


ent to decide questions within its jurisdic- 
tion; and, in this case, when all the facts 
are taken into consideration, it will be 
' found that there is absolutely. no equity in 
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“The 
‘their favour. 


the Civil Court ~ 


‘tion in favour of the 
would allow this appeal, set aside the’ 


ihe Court, 
No equity can ` 


be founded on the: allegation that a Court, ' 
legally constituted, is not properly compet- | 


order wader s. 104 (f), Givil Procedure 


31§ 


favour of the plaintiffs, When the applica-. 


.tion for partition was presented by the 


appellant before the Colleotor, the plaintiffs 


submitted to the jurisdiction of the Revenue 
‘Court and. asked that-Court to determine 


the question raised by them, ‘namely, 
whether there had been a previous parti- 
tion between the parties. By the -latter 


-order which the learned Collector passed 


to which I have already referred, the 
learned Oollectorseems to have held that 


the entire estate should be partitioned. The. 


present ‘plaintiffs, dissatisfied with that 
-order, acted strictly within the provisions 
of the Estates Partition Act and carried 


‘ 


an appeal to the learned Commissioner, . 


learned Commissioner decided. in 


carried an appeal to the Board of Revenue. 


The plaintiffs took the chance of succeed-. 
ing inthe Revenue’ Court. Having done, 


that it seems'to me inequitable that they 
should be allowed to come to the Civil 
Court and toaskthe Civil Court to make 
a declaration of .title in 


with the partition and the partition has 
been completed and- awaits only the final 
signature af the Commissioner. In these 


Thereupon the other side’ 


| their favour. 
AsI have already said, costs have been’ 
ineurred.by the defendantsin connection’ 


circumstances, the learned  Subordinate ' 


Judge should not have made any declara- 
plaintiffs; and I 


decree passed by the Court below and 
dismiss the plaintiff's suit with costs in 
both the Court. ; : 
Allanson, J.—I agree. s 
EL (| ` Appeal allowed. 
ANA, ey g 


ALLAHABAD HIGH COURT. 
Civit Reviston No. 159 0r 1926. - 

‘ May 16, 1927. . 
Present:—4ustiee Sir Cecil Henry Walsh, 
Kr., and Mr. Justice Iqbal Ahmad 
SARWAN PANDE— DEFENDANT 
—ÅPPLICANT 

j versus 
JAGAT PANDE-PLAINTIFF ÁND 
DUDHNATH SINGH AND oranes 
'— Derenpants—Opposirr PARTIES. 
Court Fees ‘Act (VII -of 1870), Sch. II, Art. 11— 
Order filing award, appeal against——Court-fee. ` 


An appeal against an order filing an award without ` 


the intervention of the Court is an appeal from. an 


ode, and not 


* 9th June, 1926. 


Parties. 
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of a.decres and is governed for purposes of Court-fee 


“py Art. 11, SchIL of the Court Fees Act and need 


not bear ad valorem stamp. - 


-> Oivil revision’ from an order of the 


District. Judge, -Gbrakhpur, dated the 
Mr, Haribans Sahai, for the Applitant. 
Mr. Sanker Saran, for the ' Opposite 
“JUDGMENT. —This’ application in 
revision arises out of an arbitration award 
‘made without the intervention of the Court. 
The plaintift-opposite party filed an appli- 
éation under para. 20 of the Second Schedule 
ofthe Civil Procedure Code to have the 
award ‘made -a rule of the Court. The 
learned Munsif disposed of the application 
by an ex parte order in the following terms: 
“Judgment-suit for the enforcement of an 


award. Defendant's Pleader states that he . 


. has no instruction. Suit is heard ex parte. 


Olaim is proved. Decreed with costs”. 
Against this. order an. appeal was filed by 
the present applicant in thé Court of the 
District Judge. The District Judge set 
aside the order.of the learned Munsif and 
remanded the whole case for, trial de novo. 


Against the order of remand passed by. the 


. learned District Judge there was an appeal 


to this Court. ‘But this Court held that as 
only one appeal is allowed by the Code 
against an order, a second appeal against 
the order of remand passed by the learned 
District Judge was not | | 
Accordingly the appcal filed by the plaint- 
iff oppesite-party in this Court was dis- 
missed. ia oe mo 

After remand the learned. Munsif over- 


“ruled all the pleas urged in defence by the 


present applicant and ordered the award 


. to be filed, and adccree to be- passed in 


favour of the plaintiffopposite-party for 
possession . of a certain zemindari share. 


: Against the order of the learned Munsif the 
present applicant filed an appeal in the- 


lower Appellate Court. The memorandum 


of appeal bore a Court-fee stamp of annas.’ 


eight. The munsarim reported that, the 
decree passed by the learned Munsif being 
in accordance with theaward no appeal lay 
against that-decree, and the appeal being 


against the decree, the memorandum of: 


appeal was insufficiently stamped. On this 
report being put up before the lower Aprel- 


- late Court, that Court dismissed the appeal 


on‘the ground thatthe deficiency in Court- 


fee not having been “made good by the 


' MANÉNDRA CHANDRA MALIK v. BAST. INDIA kY, CO. 
“an appeal from d decree or order having the force : 


maintainable, - 


Pay 
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present applicant, the appeal could not be 
entertained. po ^ : 
In our judgment the Court below was 
wrong in holding that the memorandum of 
appeal'was not sufficiently stamped. Itis_ 
to be noted that, an appeal isallowed by ` 
8. 104 (f), Civil Procedure Code against an 
order filing or refusing to file an award 
without the intervention of the Court, 
That being so the present applicant was 
entitled to flean appeal against the order 
of the learned Munsif, by which he ordered 
the award to be made a rule of the Court. 


.The appeal being against an order the 


requisite Oourt-fee stamp was of eight 
annas, and the memorandum of appeal 


‘being stamped with a Court-fee stamp of 


that value, was suffieiently stamped, and 
ihe appealought to have been heard on the 
merits. : 

Accordingly we allow this application, 
set aside the order of the Court below and 
remand the case to that Court with direc- 
tions to re-admit the appeal to its original 
number and to hear and dispose of the same 
according to law. - Costs .here and hitherto 
shall abide the result. 

R. L. . Application allowed. . 
jc E 


PATNA HIGH COURT. 
Civin Reviston No. 39 or 1927. 
May 26,1927. : 
.. . Present:— Mr. Justice Das. 
MANENDRA CHANDRA MALIK— 
PLAINT;FF—PETITIONER* < 


versus ` 
Tss EAST INDIAN RAILWAY 

COMPANY— DEFE» pant—Opposits PARTY. 

Railways Act (IX of 1890), s. 67, application of— 
Railway- Administration whether bound to provide 
compartments of particular class—Passenger with 
ticket—No room available—Remedies—Procedure to 
be followed. ` 

The application of s. B7, Railways Act, is not con- 
fined to cases whére: there are compartments of a 
particular class in a train and there is no room in those 
compartments, but also extends to cases where there 
are no compartments of a particular class in a 
train. ` 

There is no authority for the proposition that there 
is some sort of contract betweena passenger who 
has purchased a ticket for a particular class and, a 
Railway Administration, by which the latter is bound 
to provide a compartment of the particular class .for 
himin a particular train. On the other hand tickets 
are issued subject to the condition of there being 
rdoni available. "m i 


No 
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Section 67 of the Railways + Act givés the appro- 
priate remedy toa passenger who has bought a ticket’ 
and who is tinable -to find room in the train. | 

Appeal against an order of the. Small 
Cause Court Judge, Dhanbad, dated the 
18th of November, 1926. f ; 

Mr. S. C. Mazumdar, for the Petitioner. 


Messrs. N. C. Sinha, and' S. N. Bose, for . 


the Opposite Party. . 

- JUDGMENT, —There is absolutely no 
substance in this application. 
tended that there was some sort of contract 
between the petitioner and the Railway Ad- 
ministration by which the Railway Adminis- 


tration was bound to provide a second : 
class compartment for the travelling public - 


in that particular train, but.I can seeno 
justification for that argument either ‘in 
the Indian Railways Act or. in the rules 
framed by the Railway. Administration. 
It appears to me that s. t7 ofthe — ct isa 
complete answer to the argument. That 
section provides that "Fares ‘shall be. 
deemed to ba accapted and tickets to be 
issued, subject to the condition of there 


being room available in the traia for which - 


“the tickets are issued,’”. 
.e It is contended that this section . would 
only operate in the ease where there are 
second class compartments but thereis no 
room in those compartments. -I cannot ac~ 
cept this contention as correct. The section’ 


gives the appropriate remedy toa passeng-^ 
er who has bought a ticket and whois. 
unable to find room in the ‘train. This” 


remedy was available to the petitioner, but 
` he preferred to travel by a higher class 
without having to pay the fare of-that 
class. NND 


costs, hearing-fee three gold mohurs. 
O EL ` Applicatioù rejected. 
AN. A, 


—— —— le 
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ALLAHABAD HIGH COURT. 
|o C Oman Revision No: 24 or 1927. 
. April 25, 1927. 
Present: —Mr. Justice Lindsay. 
Firm KISHORE OHAND-SHIB 
CHARAN LAL-—PLAINTIFFS — APPLICANTS. 
versus i c 
B.B. AND C. I. RAILWAY AND ANOTHER— 
DEFENDaNTS—OppPosiTe Panty. 
Railways Act (IX of 1890, s. ?2—Risk Note Form H,, 
proviso (b)—Short delivery—Suit for damages—Plead- . 


qngs—Sujficiency of allegations, 


Is is con-.- 


I would refuse this application with: 


585; 48 A. 584, 
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In a suit against a Railway Company for damages 


-for short delivery, a mere allegation that one of a 


number of bales had been, cut anda portion of the 


. contents of the bale had been removed is not suffici- 
‘ent’ to establish a case undef cl (b) of the: proviso to 


Risk Note ‘Form Hand to throw on the Railway 
Administration the burden of producing evidence to 


'" ghow how the consignment had, been dealt with 


while it was within the administration's control. 


Civil revision from an order of the Judgs 
of the Court of Small Causes at Bareilly, 
dated the 2nd of November, 1926. - -: 

Mr. S. B. Johari, for the Applicants, 

Mr. Ladli Prasad Zutshi, for the Opposite 


‘Parties. 


JUDGMENT.—This is a plaintiffs’ 
application under s. 250f the Small Cause 
Ceurts Act. The suit was a suit to recover 


‘damages from the Railway systems’. for 


short delivery, the allegation being that 
one of a number -of bales of cotton yarn 
had been cut and- some bundles extracted. 
The Judge ofthe Small Oause Court has 
found:on ‘a preliminary issue that the . 
defendant Railway Companies were abgolved ` 


: from all liabiity by reason of the provi- 


sions of Risk Note Form H, which had been 
executed bythe plaintiffs. In dismissing 
the claim he referred: to a judgment of 
this ‘Court reported as Secretary of ‘State 
for India v. U. P. Glass Works (1). In this 
case Mr. Justice Daniels gave a judicial 


-interpretation of the contents of the new ^ 


Risk Note Form H, with which we are con- 
cerned in this case, and relying upon that 


-intérpretation, the Judge of the Court below 
‘held that the plaintiffs could not recover; 


The case which was before Daniels, J., was 
& case of non-delivery which would be 
covered by cl. (a) of the proviso to Risk 
Note Form H. In the present case the 
plaintiffs eould not set up any claim under 


-this clause, of the proviso, but it is argued 
l that they could have, and did set up, a 
.. elaim under cl. (b). Clause (b) deals with 


pilferage from a package or packages 


forming part of a consignment properly 


packed "when such pilferage is pointed out 


. to the servants of the Railway Administra- 


tion on or before delivery. l have examin- 
ed the pleadings in this case and it ia 
quite cleary-as the Judge in the Court 


. below observes; .that the.plaintiffs founded 
--noelaim on él. (b) of this proviso. It is true, 


no doubt, that they. asserted that one of 


.' the bales had been cut and that a portion 


(1) 95 Ind, Cis. 450; 24 A.D, J. 607 A.T. R 1936 AIL 


` 7 
) : 


318 


of thecontenis of the bale had been re- 
moved, but it was necessary for them to 
allege much more than this in order to 
establish any case under cl. (b) and in order 
to throw on the Railway Administration 
the burden of producing evidence to show 
how the consignment had been dealt with 
while it was within the 
control, There is no allegation in the 
plaint that any pilferage from a package 
or packages was pointed out to the servants 
of the Railway Administration on or be- 
fore delivery. . 

In the second paragraph of the plaint 
theshort delivery was alleged and all that 
was stated was thatthe claim.ofthe plaint- 
ifs had been notified to the Railways some 


four months after under s. 77 of the Railways. 


Act. On those allegations there was before 
the Gourt no case ofa claim to hold the 
Railway Administration liable under cl, 
(b) of the proviso, That being so, I think, 
the suit was, for this reason, bound to 
fail. Icertainly would not &ilow the case 
to be re-tried now so as to give these 
plaintiffs an opportunity of introducing 
evidence at this stage; evidence which it 
would probably be impossible for any 
Court to accept. The application is, there- 
fore, refused with costs including fees on 
the higher scale. 


ANA Application rejected. 


pap 


MADRAS HIGH COURT. 
FULL BENCH. 
CIVIL Revision PETITION 
No. 366 or 1924. 
March 8, 1927, 
Present: —Justice Sir Kumaraswami 
: Bastri, Kr., Mr. Justice Ramesam and 
Mr.-Justice Beasley. 
NARAYANA IYENGAR AND OTHERS 
—PLAINTIFFS—PETITIONERS 
versus P. 
.K. VELLACHAMI AMBALAM AND 
ANOTHER——DgFENDANTS— RESPONDENTS. 

. Contract Act (IX of 1872), s. 80—Chit-fund trans- 
action—Prizes to winners—Unsuccessful subscribers 
entitled-to money subscribed—-Suit by subscribers to re- 
cover amount on stake-holder stopping chit-fund busi- 
ness—Transaction, whether lottery—Loss.of interest 
only, effect of. : 

.Where under the terms ofa chitfund transaction, 
lots were drawn for prizes monthly and the winners 
got Rs. 50 tbe full amount of the chit without any 
lability for further subscriptions and after the 50th 
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administration's ` 


ig this that lots: are 
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drawing, the unsuccessful subscribers were to get 

back the full amount of their subscriptions, but : 
without interest, in a suit against the stake-holder 

by the subscribers for recovery of amounts paid till 

it was stopped: : 

Held, that the chit-fund was not a wagering contract 
and its terms could be enforced in a Court of Law. 
(p. 321, col. 1.] 

Per Ramesam, J.—The essence ofa wagering con- 
tract is that one party is to win and the other to 
lose upon a future event which at the time of the 
contract is ofan uncertain nature, that is to say, if 
the event turns out one way A will lose, but if it 
turns out the other way he will win. If either of 
the parties may win but cannot lose, or may lose, 
but cannot win, it is not a wagering contract. [p. 320, 
col, 2.] 

The mere circumstance that there is an element of 
uncertainty in all chit-fund transactions and there 
isan inequality between the position of the parties 
some drawing money early and being ina position 
to make larger gain by interest, others drawing late 
and lusingjinteresf, does not render a chit-fund trans- 
action a lottery, since loss of interest is not loss 
strictly so called. It is merely failure to make a 
profit. |p. 321, col. 1.] 

In most chit-fund transactions, no subscriber loses 
the money he has contributed; and so long as get- 
ting back the actual amount of subscription 1s always 
assured, the interval of time however long it may be, 
is immaterial and it cannot be said any subscriber 
loses. [ibid.] è . 

Shanmuga Mudaliar v. Kumaraswami Mudali (2). 
followed. . l 

Veeranan Ambalam v; Ayyachi Ambalam (3), over- 
ruled. . 

Petition, under s. 25 of Act IX of 1857, 
praying the High court to revise the decree 
dated the 29th October, 1923 of the Court of 
the Principal District Munsif, Manamadura, 
in S. O. 8. No, 546 of 1923, 

Mr, A. V. Narayanasami Iyer, 
Petitioners. : : . 

` Mr. S. R. Muthuswami Tyer, for the re- 
spondents. . . ; 
i ORDER OF REFERENCE 
_ TO A FULL BENCH. | 

Petitioners were subscribers to a chit- 
fund. They sued to recover from the stake- 
holders Rs. 36 being the amount paid by 
them for 18 instalments at Rs. 2 per month. 
The defendants set up the usual dishonest 
plea that the fund was- a lottery and their 
plea was accepted by the lower Court. 

Two questions arise: 

(1) Whether the fund is a lottery; 

(2) If itis, whether the subscriptions are 


for the 


recoverable. 


‘On both of these questions there isa 
great conflict of authority. The cardinal 
feature of this fund and all the other funds 
dealt with inthe decisions cited before me 
drawn for prizes 
monthly and that the winners get Rs. 50 the 


full amount of the chit without any liability 
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for further subscriptions. After the 50th 
drawing, the unsuccessful subscribers get 
back the full amount of their subscriptions, 
but without interest. 

On the first question, Phillips, J., held in 
Sankunni v. Ikkora Kuiti (1) that à chit-fund 
of thisdescription wasalottery. Thequestion 
arose again before Krishnan and Odgers, 
JJ. They agreed with Phillips, J., on the 
first question, but disagreed on the second. 
Krishnai, J., thought that the arrangement 


to give prizes was separable from the main ` 


contract, which was to return the subscrip- 
tions. Odgers, J., held that subscribers were 
not entitled to recover. In Shanmuga 
Mudaliar v. Kumaraswami Mudah (2) 
Ramesam and Venkatasubba Rao, JJ., 
dissented from these two decisions on the 
first question and held that a fund of this 
kind was nota lottery at all. In Veeranan 
Ambalam v. Ayyachi Ambalam (3) Spencer 
and Madhavan Nair, JJ., decliued to follow 
this decision and held that such a fund 
was a lottery. On the second question 
they disagreed with Krishnan, J., andagreed 
with Odgers, J. 

Lam informed that there are several 
unreported decisions on these questions. It 
is evident that funds of this sort are 
numerous. The promoters do not seem to 
have been proceeded against under the 
Oriminal Law and the publie must be ina 
state of complete uncertainty as to the legal 
‘position. The judiciary in the Mofussil are 
in the same difficulty. It seems to me 
essential that the controversy should be set 
at rest as soon as possible. I, therefore, 
order that this petition be placed before 


the Hon'ble the Chief Justice with a. 


view to its being referred toa Full 

Bench. 

The Court (Spencer, Ramesam and 

Beasley, JJ.,) made the following 
ORDER. 


Spencer, J.—This sujt was brought to 
Yecover Rs. 55-15-6 alleged to be due from 
the first defendant who promoted a chit 
fund to which the plaintiffs and others 
subscribed for 15 months till it was 
stopped. 

The Principal District Munsif of Ma- 
namadura dismissed the suit upon the 


(1) 52 Ind. Cas. 989; (1919) M. W.N. 570; 10 L. W. 
155; 37 M. L. J. 209. 

(2) 90 Ind.'Cas. 420; 48 M. 661; 21 L, W.403; A. T. 
R. 1925 Mad 870; (1925) M. W. N. 655. 

(3) 92 Ind. Cas. 968; (1925) M. W. N. 857; 22 L, W. 
972; 49 M. L. J. 791; A. I, R, 1926 Mad. 168. 
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preliminary point that this chit-fund con- 
stituted a lottery and that asuit to recover 
money contributed toù lottery would not 
lie. The first defendant raised this defence 
among others in his written statement; 
but no evidence was taken to establish 
whether this particular chit fund was a 
lottery. It is essential to know how it 


“was organised and advertised and whether 


any one who liked could join by merely 
paying subscriptions. The rules of the 
fund as given in the printed book filed 
with the plaint are not sufficient to make 
this clear. The learned District Munsif 
from his observation in para.7 of his 
judgment appears to have held the opinion 
that the existence of à wager was the only 
test whether there was or was not alottery, 
But this is nota necessary consequence, 
If the only defence to this suit had been 
that the contracts between the individual 
subscribers and the promoter of the chit- 


fund amounted to wagering contracts, then’ 


other considergiions would arise for deter- 


mination in respect of the plaintiffs’ right ` 


to recover sums paid by them upon a con- 
sideration that failed. 

Before the dismissal of the suit upon this 
preliminary point can be upheld, we must 
call for a finding to be returned within one 
month of the re-opening of this Court after 
the ensuing summer vacation, whether an 
offence as defined by s. 204 A of the Indian 
Penal Code was committed when the chit 
transaction in suit was formed and whether 
all who joined in the transaction including 
the plaintiffs were guilty of an offence, 
Either side may adduce evidence upon this 
point. 

Ten days will be allowed for objections. 

Ramesam, J.—l agree that the finding 
has to be called for. 

Beasley, J.—I agree. 

In compliance with the above order, the 
District Munsif of Manamadura submitted 
the following 


FIN DING.—I am directed to submit a ` 


finding on the question “whether an 
offence as defined by s. 294-A of the Indian 
Penal Oode was committed when the chit- 
transaction in suit was formed and whe- 
ther all who joined in the transaction in 
cluding the plaintiffs were guilty of an 
Aseither side was allowed to 
adduce evidence on the point.my predeces- 
sor on 59th April, 1926, fixed 26th April, 
1926, -for trial. On 26th April, 1920, first 
defendant was absent and my predecessor 
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directed an isthiyar to be put up and fixed 
` 14th June, 1926, “for trial on the question. 
By reason of change in the notification as 
to adjournment of Gourts for the summer 
recess in this district the hearing date had 
to be altered as 5th July, 1926, and was 
on 12th May, 1926. As per the original 
notification this Court should have closed 
on 3rd May, 1926, and re-opened on 14th 
June, 1926. . By reason of'the subsequent 
notification this Court closed on 17th 
‘May, 1926, and re-opened on 28th June, 
1926. 

On 5th July, 1926, also first defendant 
was absent and so also his Pleader. On 
that date I passed the following order: “Put 
up notice on the Board saying that lyth 
July, 1926, is fixed fortrial onthe ques- 
tions sent down by the High Court for 
findings.” 1 waited till 19th July, 1128, 
to seeif first defendant would turn up on 
that date at least and adduce evidence. 
In spite of the aforesaid notice having been 
put uphe hasnot chosen to appear and 
adduce evidence. Second defendant, his 
‘gon, never appeared in these proceedings. 
Plaintiff offers no evidence for obvious rea- 
"The plea was raised by the defend. 
' ants.. The onusis on them. Nothing is 
placed before me by them wherefrom [ 
could determine how the chitfund was 
organised and advertised and whether any 
one who liked could join by merely pay- 
ing subseriptions— points considered to be 
essensial for a satisfactory solution of the 
question whether the chit-fund wasa lot- 
tery. As observed in the order of remand, 
the rules of the fund as given in the print- 
ed book filed with the plaint are not 
sufficient to make this clear. Inspite of 
facilities having been afforded to defend- 
ants, they have not chosen to appear be- 
fore meand let in evidence though I waited 
till this day. I must, therefore, answer the 

stion in the negative.: 

T fter the return of the above findingfrom. 
the lower Court, the Court (Mr. Justice 
Kumarswami Sastri, Mr. Justice Ramesam 
and Mr. Justice Basely) delivered the follow’ 


"E IUDGMENT OF THE FULL 
BENCH. 

Ramesam, J.—This case has been re- 
ferred to a Full Bench on account of a con- 
flie& between the earlier decisions of this 
Court. The question is whether the termsof 
achit-fund transaction cannot be enforced 


NARAYANA IYENGAR v, VELLACHAMI AMBALAM. 


[103 1, 0. 1927] 


in a Court of Law. There are only two 
eoaceivable grounds on which Courts can 
refuse to enforce the terms of a chit-fund: 
(1) that it is an unlawful transaction as 
it iuvolves the commission of an offence 
under s.224 A of the Indian Penal Code. 
(vide ss. 23 and 2t of the Contraet Act); 
(2) that it amounts to a wagering contract 
and is, therefore, void under s. 30 of the 
Contract Act. In the present case we called 
for a finding as to whether an offence has 
been committed and the finding is that 


none has been committed as no office or 


place for the purpose of drawing any lottery 
was kept. The only other ground is whe- 
ther it amounts to a wagering contract 
and I think this is all what Spencer, J, 
meant in Veeranan Ambalam v. Ayyachi 
Ambalam (3) where he says: "The civil law, 
however, goes further and prevents obliga- 
tions arising out of lotteries being enforced 
ina Court of Law, whether the lottery is 
held in an. office to which the public 
have access orin a private places," ihough 
he uses the word "lottery" and not the 
words "a wagering contract." In my judg- 
ment in Shanmuga Mudaliar v. Kumara- 
swami Mudali (2) also I concluded by says 
ing that the chit-fund before us was nota 
lottery and I did not use the words ‘‘wager- 
ing contract.” It would be convenient to use 
the latter term as thatis the phrase used 
in the Contract Act. In Hampden v. 
Walsh (4) a ‘wager’ was described as 
a contract by <A to pay money to Bon 
the happening of a given event in 
consideration of B paying money to him 
on the eventnot happening. In Thacker 
v. Hardy (5) Cotton. L. J., says: “The 
essence of gaming and wagering is that . 
one party is to win and the other to lose 
upon afuture event, which at the time of 
the contract is ofan uncertain  nature— 
that isto say, ifthe event turns out one 
way A will lose, but if itturns out the other 
way he will win." In Carlill v. Carbolic 
Smoke Ball Co. (6) Hawkins, J., at page 490* 
defines a wager thus: “A wagering eon: 
tract is one by which two persons, pro- 
fessing to hold opposite views touching 
the issue of a future uncertain event, 
mutually agree that, dependent upon the 
determination of that event, one shall 

(4) (1876) 1 Q. B. D. 189 at p.192; 45 L.J. Q. B. 
238; 33 L. T. 852; 24 W. R. 607. 

(5) (1879) 4 Q. B. D. 685; 48 L. J. Q. B. 289; 39 D, 
T. 595; 27 W. R. 158. 
o (5) (1892) 2 Q. B. 484; 61 L. J.Q. B. 696; 56 J. P. 663 

*Page of (1892) 3 B. B, D.—[Ed.| : 





[103 T: O. 1927] - 


Win from other, and that the other 
shall pay orhand over tohim,a sum of 


money or otherstake; neither of the con- ° 


tracting parties having any other interest 
in that contract than the sum or stake 
he will so win ‘or lose, there being no other 
real consideration for the-making of such 


contract by either of the parties............. 


A In my opinion, loss 
of interest is not loss strictly so-called. 
It may be failure to make a profit. Ifa 


person makes a hand loan toa friend and ` 


gets back his money after some time with- 
‘out any interest, he does not lose any 
part of his money but only fails fo make 
„a` profit, namely, interest.. There arè so 
many varieties of. interest ranging from 
Zero to. very high -rates. of interest. 
It .cannot 'be said that any one is 
` bound to earn a particular rate and that 
not earning aparticular rate is loss. It is 
clear that in most chit-fund transactions, 
no subscriber loses the moncy he has con- 
tributed; and so long as getting back 
the actual amount of subscription is alwaya 
assured, the interval of time however long 
it may bə is. immaterial and it cannot 
be said any subscriber loses. But even 
.otherwise the definitions as. given by the 
English Judges are not satisfied by these 
chit-funds. I, therefore, adhere to the 
opinion expressed by me in Shanmuga 
Mudaliar v. Kümoraswami Mudali (2) that 
these are all perfecti$ lawful transactions 
covered ‘by ‘the decision in Walling- 
ford v. Mutual Society (7) and they are 
enforceable in Courts. The opposite 
conclusion of Spencer and Madhavan Nair, 
' JJ. in Verranani Ambalam v. Ayyacht 


Ambalam (3) was mainly based upon a. 


judgment of Channel, J., in Richards v, 


(T) (1880) 5 A. C. 683; 50 L. J. Q. B. 49; 498, 


28; 29 W. R. 81. 


a) 


NARAYANA IYENGAR V. 


: decisions: and, Wallingford v. 


to be regulated in the 


r 
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Starck (8). That case never went up to the 
Court of Appeal and às pointed out in 
Halsbury's Laws of England, Vol. XV, page 
269, itis inconsistent with two earlier deci- 


sions of the Court of Appeal which were 


not considered by. Channel, J., viz, Fuller v. 


‘Perryman (9) and. Hirst v. Williams (10) 


decided by Esher, M, R., Smith and Rigby, 
L. JJ. These-cases were not considered by 


‘Channel. J., and are clearly inconsistent 


with. his judgment. Following’ these 
. Mutual 
Society. (7) and- 'the definitions of 
wagering.contract already cited I am of 
opinion that the suit chit-fund ‘is not a 
wagering. contract and there.is no objection 
to enforce. its -terms 'in a Court of Law. 

In this view;it is"unnecessary to consider 
the further contention of the petitioner 


that, even if the transaction itself is . void 


aš- wagering contract, the monies paid can: 


be refunded. Vide Barclay v. Pearson (11) 
and Hampden v. Walsh (4) already cited. 
In conclusion I maysay thatifitis con- 
sidered that chit-fund transactions require 
interest’ of the 
publie to avoid the perpetration of the 
fraud on poor and innocent persons, legisla- 
tion on the lines of the Provident Fund 
Act is the proper course and not to declare 


‘them illegal by thestraining of: the law 


relating to wagering contracts. "The deci- 
sion of the Court below is.reversed and’ 
the suit remanded for disposal aceord- 
ing to law. The petitioner will get 
costs of his petition. The costs of the 
lower Court will abide and follow the 


‘result. ^ > 


Kumaraswami Sastri, J.—l agree. 

Beasley, J.—I agree., 

V. N. V. : E Petition allowed. 

(8) (1911) 1 K. B.-296; 80 L. J. K. B. 213; 103 L. T. 
813; 27 T L. R, 29. . 

(9) (1895) 11 T. L. R. 350. 

(10) (1898) 12 T- L. R. 128. . i 

(11) (1893) 2 Oh. 154; 62 L. J. Oh. 636; 3. R. 388; 68 
L. T; 709; 43 W. R, 74, ji 
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ALLAHABAD HIGH: COURT. 
Piast Civil Arrear No. 234 or 1994, 
~ April 25, 1927. 
—Mr. Justite. Sulaiman and. 
Mr Justice Banerji. 
Lalu MUNNI LAL—DEFENDANT—- 
APPELLANT 
Versus- 
Mus usammat PHU LA—PLAINTIFF-A AND 
UDIT RAM AND ANOTBRER— DRFENDANTS— 
RESPONDENTS. 
Hindu Law—Joint family—Will—Father's power 
- to dispose of family property by Will—Widow—Pro- 
perty obtained. on, partition, nature of—Reverts to 
husband's line on widow's death-—Partition proceedings 
—Deeree of Revenue Court, effect of—Alienation 
uo partition proceedings—Lis pendens. 
father has no power under Hindu Law to dispose 
of i joint family Property -by Will when there are 
minor sons. [p. 322 à 
The order of a eyes Jourt in partition proceed- 


inga operates as a decree of Civil Court and is 
' binding on a transferee pendente lite. [p. 323, cdl. 


Present: 


d Hindu widow has only a widow's estate in pro- 
perty obtained by her on a partition of the joint 
family property and the share allotted to her déscends 
to the line of her husband on her.death, jibid.] 

Debi Mangal Prosad Singh. v. Mahadeo Prasad 
Singh (1), followed. 

First appeal from a decree: of the Second 
Additional Subordinate Judge, Aligarh, 
dated the 25th of February, 1924. : = 

Mr. S, K. Dar, for the Appellant. |. 

‘Mr: Panna Lal, for the Respondente, 


JUDGMENT.—This is a defendant's 
appeal arising out of a suit for recovery of 
possession of property by avoidance of a 

-mortgage-deed executed. by the plaintiff's 
song, and a: decree passed thereon and the 
consequent purchase followed by mutation 
of names in favour ofthe mortgagee. T'he 
pleintiff's case as set forth in the plaint was 
thatthe original owner of this property was 
Paras Ram, who under an oral Will had 
bequeathed’ aone-third sbarein the estate 
to his wife, Musammat Phula; that her 


name has remained entered as heir; that. 


subsequently there was a private partition 
between the sons in 1905 under which she 

. got her property separated; thatthis has 
been followed-by partition proceedings in 
ihe Revenue Court under which a separate 
mahal was constituted; that in spite of all 
these facta the defendant ‘No. 1 took a 
mortgage from her sons Udai Ram and 
Ram Chander of -the  plaintif's share, 
which was in no way binding on her, 
The eontesting defendant denied that 
there was apy bequest in favcur of the 
widow or thatshe had got any property cn 
ERI T 
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partition. He pleaded that her name was 
entered in the revenué papers for the sake - 
of her consolation and she had no ‘proprie- 
tary interest. The learned Subordinate 
Judge has come .to the conclusion that the 
Will set up by the plaintiff was proved and 
she entered into possession under the direc- 
tions of her deceased husband. He has fur-, 
ther held that there was a private partition. 
between the said sons at which she gota 
definite share, and lastly he held that the 
Revenue Court proceedings were a bar to 
the defence. He hasdecreed the plaintiff's 
elaim for proprietary possession of the pro- 
perty. 

"We are not satisfied that the finding of 
the learned Subordinate Judge as regards . 
the oral Will should be accepted. Itis said 
that five or six days before his death, Paras 
Ram bad made an oral Will directing that 
his two sonsand his widow should have 
equal shares in his estate. The only evi: 
dence in support ofitistke statement of 
a witness, Dip Chand, who is a servant of 
the plaintiff and gets about Rs,tÜ0a jear 
from the plaintiff's family. He is also a. 
sarbarah kar of the plaintiff and makes col- 
lections on her behalf and it locks likely 
that he is the-/pairokar in this case. The 


^ solitary statement of this witness cannot be 


accepted, especially as, according to his 
own statement, he must have been only 
about 14 years of ‘age when this oral 
Will was made. It isimpossible to believe 
that he would recollect all the particulars 
after sucha long time. No mention of any 
oral Will was apparently made in the par- 
tition proceedings in 1905 and 1909, and we 
cannot find any trace of any assertion of it 
earlier than this litigation. We must, 
therefore, reject this oral evidence entirely 
and hold that the plaintiff has failed to 
prove that there was any such Will We 
may note that the plaintiff herself who 
would have been the best witnessin the case, 
has not chosen to go igto the witness-box. 
Evenif the Willset up by the plaintiff 
were to be accepted, it would obviously be 
invalid, inasmuch as it is not disputed 
that the property was a joint family property 
and at the time when heis said to have 
made the Will, his two sons were minors, 
He, therefore, had no power to make a Will 
with regerd to such joint property when . 
there were minors, 


Ibis also clear that, the statement of the - 
plaintifi's witness eyen when Put at ita 
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highest, does not amount to giving to the 


- widow an absolute estate. 


On the other hand, the finding of the: 


learned-Subordinate Judge that thera was 
& partition among thesons and that the 
widow got a share of her own, must be 
accapted. This finding is not based on 


the oral testimony of. two witnesses, Dip 


Chand aad Bhup Singh. but is corroborated 
by plenty of documentary evidence.. The 
name of the lady has continued in the reve- 
nue papers for along time and: her asser- 
tion ofa separate proprietary interest in 
the property over which her'name is record- 
ed, has been accepted twice by the Revenue 
Court. In 1907, when an application for 
partition by another person -was made, she 
also applied that her share should be se- 
parated, Udai Ram, one of thesons, objected 
on the ground that she had no proprietary 
interest in the property at all, The Revenue 
Court by an orderoverruled this objection 
and decided that she had proprietary in- 
terest, This partition, however, did not 


come off as for some reason or another, the - 


application for partition was either not 


. pressed or, was struck off. Subsequently 
: in 1909 an application for partition .was 


made by Musammat Phula herself, which also 


-was objected to by Udai Ram.; In spite of 
‘the objection the partition Oourt directed. 


that the partition should be completed and 
five separate mahals have been constituted. 
lt was during the pendency of these parti- 
tion proceedings that the main contesting 
defendant obtained the mortgage in dis- 
pute. We are, therefore, of opinion that 
it is not possible for the contesting defend- 
ant to contend that the plaintiff does not 
possess any proprietary interest at all. The 
order of the Revenue Court opératesasa 
decree of a Oivil Court and is binding on a 
transferee pendent lite. 

Itis conceded by the learned Vakil for 
the appellants that if the. widow got the 
property ‘on partition she would have 
a Hindu widow's ,estate which would 


go to the line of her husband on her. 


death. This view is confirmed by a 
judgment of their Lordships of the Privy 
Oouncil inDebi Mangal Prosad Singh v. 


` Mahadeo Prasad Singh (1). On the finding 


that the widow got the property on private 
partition, the appeal must stand dismigsed.: 


Q 14 Ind: Cas. 1000; 34 A.234; 9 A.L. J. 263; 11 
M.L. T. 217; 16 C. W. N. 409; (1919). M. W. N. 324; 


14 Bom. L. R. 220; 15 O, L; J, 344; 22 M, L, J, 462; 28 


I, A. 121 (P, 0.) | 
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- We- may, however, mention that the ar^ - 
'gument of thelearned Vakil for the appel” 
lants that in.casa soe had obtained this 
property in lieu- oi maintenance, there 
would “be a limited * estate with a vested 
remainder, cannot be accepted.” As observ- 


. ed. by ‘their Lordships of the Privy Council 


in the case referred to above,a mother at . 
the time of the partition has no share asa 
co-parcener, She is only entitled to mainte- . 
nance and if a share is given to her on 
partition, it is given to her by way of provi- 
vision for.her maintenance, and when the. 
necessity for maintenance ceases, the pro- 
perty will'revert to the estate from which 
it-was taken. Ii seems to us that ‘the 
principle underlying the two casesis the 
same, auditis impossible to-hold: that the 
‘widow has got a limited estate with a 
remainder in the sons. Tne appeal is 
accordingly dismissed with eosts.- - 
A.N. A. Appeal dismissed. 
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MADRAS HIGH COURT. 
Rereersp Cass No. 9 oF 1926, ` 
March 21, 1927.. . 
Present :—Mr. Justice Odgersand Mr. 
Justice Ourgenven. ^ ` 
Haji SHAKOOR GANISAIT. 
: — PLAINTIFF 
versus 
“Tun B. I, S. N. Oo, Lr». sy Tag AGENT3, 
Messrs. BINNY & Co. (MADRAS), . 
; Livto.—D EFENDANTS. . 

Bill of Lading —Construction— Re-ship ped or Ye- 
exported goods —Sugar imported from J ava.to Caleutta, 
re-shipped to Madras in identical bags—Slackage — 
Liability of Shipping Company. 

Sugar was imported into Calcutta from Java and 
from there shipped by the plaintiff to Madras in the 
bags in which such sugar had come from Java. On 
arrival at Madras certain bags in all the consignments 
were found torn and. re-stitched and there was a 
very considerable slackage on the value claimed in | 
all the three consignments. Jna suit by the plaint- 
iff against the defendant Shipping Company for 
slackage so caused in the'consignments from Caleutta 
to Madras, the, defendant ‘pleaded non-liability . 
relying ona clause in the Billof Lading by which the 
ship-owner was not liable for “condition or con-, 
tents of re-shipped or re-exported goods:" : 
: Held, .that the re-shipment or ,re-exportation 
was not limited to the voyage covered by the Bill of 
Lading but that the goods in questiondid come 
under the category of re-shipped :or re-exported 
goods within the Bill of Lading andthe defendant 
.Qompany was protected from liability for loss or 
slackage in such consignments” by the -stipulation in 
their Bill of, Lading that they were not responsible 
for the condition or contents of re-shipped or re-ex, 
ported goods, [p. 526, coh-2] 
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Exportation does not necessarily mean exportation 
toaforeign country. [p. 325, col. 2.] 

Case stated under. s. 69 of the Presidency 
Small Cause Courts Act, 1882, by the 
Court of Small Causes, .Madras, in New 
Trial Application No. 201 of 1925, pre- 
ferred against the decree in Suit No. 2129 
of 1934. 


Mr. V. Theagaraja Iyer, for the Plaintiff. 


Mr, C. Sydney, Counsel instructed by 
Messrs. Moresby & Co., for the Defendants. 


JUDGMENT.—This is a reference by 
` the Chief Judge and Judges of the Mad- 
ras Oourt of Small Causes through their 
Registrar under s. 69 of the Presidency 
Smil Cause Courts Act submitting for 
the opinionof the High Oourt the following 
questions :—(1) The goods in question in, 
this suit, namely, sugar having been 
found to be imported into Calcutta from 
Java, and from there shipped by the plaint- 
iff to Madras in the bags in which such 
sugar had come from Java under the Bills 
of Lading covering the carriage thereof 
from Calcutta to Madras, dos such goods 
coms under the category of “re shipped 
or re-exported goods.’ within the meaning 
of the Bills of Lading ia question ? 

- “2 Tf such goods do come under such 
eategory:in:the clause in question in the 
Bil of Lading, is the Shipping Company 
protected from liability for loss or slackage 
in such consignments, by the stipulation 
‘in such Bill of Lading that they are "not 
responsible for the condition or contents of 
re-aliipped or re-exported goods ?" 


The plaintiff in Suit No. 2129 of 1924, in 
the Small Cause Court sued the British 
India Steam Navigation Co. Ltd. for 
Ra.1,200and odd forslackagein three consign- 
ments of sugar from Calcutta to Madras. 
The three consignments were (l) on 15th 
December, 1922, 377 bags af white Java 
sugar per BS. S, “Mantola,” (2) on 20th 
December, 1922, 1630 bags of white Java 
sugar per B. S. " PFregonnel" and (3) on 10th 
February, 1923, 2380 bags of white Java 
sugar per S. S. "Margha". On arrival at 
Madras ceriain bags in all. the consign- 
ments were found torn and restitched 
and there was a very considerable ‘slackage 
on the value claimed in all the three con- 
signments. The defendants denied liability 
on two grounds: (1) that the sugar was 
packed in single guunies and (2) that under 
the Bill of Lading the goods had been 
xe-ahipped or re-exported and that they 
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were, therefore, notliable fortheir condi- 
tion orcontents. The learned Chief Judge 
who tried the case found the slackage al- ` 
leged in the plaint was proved and that 
the packing in single gunnies was suffi- 
cient. He also held that the goods had 
been reshipped or re-exported because 
they had been imported into Calcutta from: 
Java and were re shipped or re-exported 
to Madras in the same bags in which they 
had comefrom Java. In the Full Bench 
Application No. 201 of 1925 this latter was 
the only question argued and as the Full 
Bench of the Small Cause Court entertain- 
ed reasonable doubts as to how these words 
should bs construed the reference comes 
before us. The point urged before the 
Full Bench and apparently also before the 
learned trial Judge was that the clause in 
the Bill of Lading. relating to re-shipment 
orre-exportation must be confined to the 
course of. the voyage to which the contract 
evidenced by the Bill of Lading relates. 
It is, therefore, necessary in order to answer 
the questions that have been referred to 
us to refer somewhat in detail to the Bill 
of Lading, Ex. A-I. The opening words 
are :—- 

“Shipped in good order and condition.” 

Then follow:—  - pape 

"The said goods to be carried and de- 
livered, subject to the terms and conditions 
of this Bill of Lading in the like good order 
and condition at the port of Madras to the 
consignee or their assigns.” 

It may here be noted that the consignor 
and the consignee are thesame person, as 
the plaintiff carried on business in both 
Oalcutta and Madras. As pointed out by 
Oarver in his, standard work on Carriage 
by Sea, 8. 73, the general statement ‘in good 
‘order and condition’ amounts to an admis- 
sion by the ship-owner that sofar as he 
and his agents have had. the opportunity 
of judging, the goods were so shipped. 
The next observation to make is that the 
company is at liberty "to tranship or land 
and store the goods either on shore or afloat 


‘and to re-ship and forward the same at the 


Company's expense but at shipper's or con- 
signee's risk." : 
. That is obviously a transhipment and 

re shipment in the coursa of the voyage, 
as for instance, when the original ship iu 
which the goods are laden is disabled and 
unable to continue her voyage she is alə 
lowed toland the goods and re-ship and 
forward them at her expense but at the 


t 
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shippér's rick. As wss:said. in’ Stuar 
v. British and African Steam Naviga 
tion Co, (1) “the transhipment at tbe 
Bhipper's risk only extends the rights 
and liabilities , of the parties under the 
Bill of Lading to the rest.of the vcyage 
| with-this, that any expense thatis incurred 
must be. paid by, the sbip, the risk re- 
maining the same” (per Pollock). So that 
. ag regards this transhipment and re-ship- 
ment.itis a matter which the ship owner 
is entitled to undertake and over which th 
shipper has no control  . 

The Billof Lading is stated to be issued 
subject to the following’ further condi- 
tions :— 


“Weight, contents and value when ship: 


ped unknown. The Company is not to be 
responsible for any loss or damage or delay 
whatsoever directly or indirectly resulting 
' from insufficiency of the address, or packing 
internal or: external, nor for condition or 
contents of re-shippéd or re-exported 

Where , 

“weight, contents and value unknown" 
is inserted, it has been held' in New Chi- 
nese Antimony Co, v. Ocean Steamship 
Co. (2) that the onus is*on the plaint- 
iffs. the shippers; to prove the quantity 
shipped, as the Bill of ‘Lading i8 under 
these circumstances not even prima facie 
evidence of. quantity. The effect of these 


words is that the shipowner declines to: 


acceptthe declaration ofthe shipper and 
according to the learned Judges in Lebeau 
v. General Steam Navigation Co. (3) their 
insertion "completely does: away with the 
statement made by the shipper with respect 
to the nature of the goods and both parties 
must then be taken to agree to the Bill of 
Lading in a modified form by which there 
is no binding statement as tothe contents 
of the.package, but the carrier undertakes 
in his capacity as carrier to carry.the case 
whatever it contains.* 


However this may .be we are primarily 
concerned with the words "condition or con- 
tents of re-shipped or re exported goods." 

It was pressed upon us that contents 
must mean specie, that is to say, if the 
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M (1875) 32 L. T. 257; 2 Asp. M. C. 497. 
2) (1917) 2 K. B. 664; 86 L. J. K. B. 1417; 117 L. T. 
297, < 

(3) (1873) 8 O. P: 88; 42 L. J. C, P. 1; 27 L. T.'447; 
2y W, R, 146; 1 Asp. M.. 0, 435, ° 
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bags deecribed. as containing Java sugar 


In fact contain sand, the ship-owner will 


not be responsible. Hven if this is so, the 


exception .as to condition might well be 


held to absolve the shipowner from liabil- 
ity because it is. but reasonable to infer 
that the bags having. been torn and re- 
stitched part of their contents had been 
abstracted or lost owing to the tearing and 
that, therefore, provided that: these bags 
are re-shipped or fe-exported -goods, the 
ship-owner would.not be responsible for 
their external condition. on account of the 
exception. But it appears to us that: con-. 
teats must in these instances also include 
the internal condition of the package and 
that where the sbip-owner states that the 
weight is unknown-when shipped he can- ` 
not be responsible ‘for the internal condi- 
tion or contents of the package .should it 
turn ouk to weigh less than the shipper. is 
prepared to prove it weighed w 
the bags on board the ship. akak 
This paragraph -òf the.Bill of Lading . 
obviously xefers to matters within the con- 
trol of the shipper; insufficiency of the 
address or packing, internal -or external. . 
are matters with which the -shipowner 
has “nothing to do. It is, therefore 
reasonable to suppose that the follow- 
ing clause ‘nor for condition or. con- 
tents of re-shipped or re-exported goods’ 
has also to do with something inherent 
in the goods themselves which is, so to 
speak, in.the .disposition of-or within the 
kaowledge of or under the contrel of the 
shipper, and not the ship-owner. The whole 
of this clause has nothing t» do with the 
incidents of the voyage, and it seems to 
us that from the collocation of the clause 


-there is no ground for referring the: words 


‘re-shipped or re-exported' to the preced- 
ing clause. “fo tranship, re-ship and for- 
ward.” It is also perfectly clear that a- 
ship-ownerdgcannot ordinarily re-export. 
That must bea matter under the control 
of a shipper. We, therefore, think that the 
contention that this, clause relates to re- 
shipmeht or re‘exportation in the course ` 
of the voyage covered by the Bill of Lading i 
and not to goods which had been ‘previous. 
ly re shipped or re-exported, cannot be sus- 
tained. ET m 
Exportation does not necessarily mean 
exportation to a foreign country. Bee Stock- 
ton Darlington, Ry. v. Barrett (4) where’ 
4) (1844) 11 OL & F. 590;.7 Man. & G: 870: 8. Sc 
ANAE R, R.261; 80. R, 1285, E cs TOM. 


D 
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tbe ‘House of Lords held that goods shipped 
^ from? Btockton ‘to Tondon "Were exported 
'- goode; 


Ás to whether. these" Soda. are in fact 


< re-shipped or re- exported, he clearly bays 
.. that the sugar was laden on board” the: 
:' defendant's vessels in the same gunnies as 


they were shipped i in Java. Mr. A. Wright 
who has.experience in the shipping de- 


‘partment of Messrs. Binny & Co., says that 


. the defendant Company in those days, 


-ye-exported goods are goods which are un- 
‘loaded from a ship and lieat the port for 
‘sometime and then the owner re exports 
them to another port. (The italics are ours), 


The only other reference to re-shipped 
goods isin the last’ paragraph but one of 
the Bill of Lading which refers, to action 
on the part of third parties, i. e., neither 
the shipper nor the shipowner, such as 
strikes, war, sanitary” regulations, ete. 
When these prevent the ordinary discharge 
of. cargo the shipowner may tranship 
or land or otherwise dispose of the goods 
and may re-ship thence to ,destination 
as soon as conveniently may be. One such 
very common occurrence is illustrated by the 
recent strike in the Port of Colombo where 
goods destined for Colombo were , over- 
carried to Madras or Calcutta, re- shipped 
there and returned to Colombo when ‘the 
conditions were: favourable for landing. 
This is what is called over- carrying. The 
Bill of Lading concludes:— 


“The Company shall not be siaga for 
loss or damage of any kind which may 
result directly or indirectly from the above 


causes or any of. them and the delivery by, | 


the Company of packages externally in 
:good condition as received shall be conclu- 
give evidence of delivery of s weight and: 
contents." 


: The concluding words lend some weight 


to the argument for the plaintifis tbat 
weight is diferent from contents, But, ss 
“we have already pointed out, even if weight 
is tobe excluded in the ' ‘condition or con ‘tents 


` ofre shipped or re exported goods," which we 
. very gravely doubt, for the reasons above 


given, the Company would not be responsi- 
ble under ‘this clause for thé corfdition of 
such goods, nor, it seems to us, for the 


results or consequences of such condition. ] 


Tn "a treatise on the Law of Bills of Lading” 


published in 1880 there is an interesting ' 


form of the Bill of Lading employed by 


One 
pf the elausés is asfollows ;— 
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“This Bill of Lading is issued subject to 
the following conditions: Weight, contents 
and value when shipped unknown. Neither 
Company (that isto say neither B. L.S. N. 
Co., Ltd., nor thè Transhipping Oo., ihe 
P. & O. Vo.) isto be responsible “for leakage 
or package or other consequences arising 
from the insufficiency of the address or 
package or for damage, leakage or breakage 
to re-exported goods ' ' 

We are not unmindfui that a ship:owner 
cari only contract him.elf out of the.. per- 
formance of his duties asa common carrier 
by clear and unambiguous language 
[Nelson Line v. Nelson (5)]. In thiscase for tho 
yeasons stated we are of opinion that the 


language of the Bill of Lading is sufficient- 


lr clear and‘ unambiguous though the 
attcntion of the ship-owners may be drawn 
to a dicta of Lord Halsbury in the case, 
cite 

We are, therefore, of opinion that under 
the circumstances set out in question (1) 
the goods in. question do come under the 
category of re-shipped or re-exported goods 
within the, meaning of the Bill of Lading. 
Weare also of opinion with regard to the . 
second question that the defendant Com- 
pany is protested from liability for loss or 
slackage in such consignments by the 
stipulation in their Bill of. Lading that they 
are not responsible for the condition or 
contents of re-shipped or re-exported goods. 


These are our answers to the questions 
submitted. 


V.N.V < Refe e answered. 
. (5) (1908) A. C. 16; 77 


K. B. 82; 97 L. T. 812; 
13 Com. Cas. 104; “10 Asp. C. 


L. J. 
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ALLAHABAD HIGH COURT. 
Pecon OrvinL Apprays Nos. 714 AND 715 
oF 1925. 

May 9, 1927. 

- Present: —Justice Sir Cecil Henry Waleh, 
Kr., and Mr; Justice Banerji. 

RAM PRASAD AND OTHEkS— DEFENDANTS 
APPELLANTS 

| versus 
MITHAN LAL-—PLAINTIFE AND SHIYAM 
LAL AND oTHERS—DEFENDANTS— 
: RESPONDENTS. 
U.P. Land Revenue Act (III of 1901), 
Partition proceedings— Objection—Question. 
prietary title, what . 


s. 107— 


of pro- 
amounts ` to—Objection — 9n 


noB 1.0. 1987] ^ 
of title by adverse possestion—Dismissal of 
objection by Assistant Collector as _frivolous—A ppeal. 
to District Judge, whether lies. . j 
Whather an objection to anapplication for partition 
-unders. 107 of the U. P: Land Revenue Act of 1901, raises 
a question-of proprietary title or not depends on the 
exact objections raised ; and ‘where an objector claims 
to be in possession ofany particular plot of land by 
adverss possession, that raises a question of title, 
[p. 327, col. 2.] ; 
Where au Assistant Collector rejects such an ob- 
jection on the ground that.it is frivolous he must 
bə deemed to have chosen to decide the question 
raisad in the objection on the merits, and an ‘appeal 
lies to the District Judge. [p. 328, col. 1. . 
. Second appeal from a decree of” the 
Disrlict Judge, Aligarh, dated the 10th. of 
January, 1925, 
Mr. Panna Lal, for tha Appellants. 
Mr S.N. Gupta, for the Respondents. 
JUDGMENT.—This is an appeal by 


ground ^ 


* 


Ram Prasad, Karan Singh and “Ram. 


Chander, who are defendants in a partition 


application filed by one Mithan Lal under. 


8. 107-of U. P. Act II of- 1901. Mithan Lal 
. who is a co-sharer in Khewats Nos. 1 aud 2 
Mahal Hoti Lal in Mauza Band Abdulhai- 


` _ pur in the District of Aligarh, applied for 


perfect partition of his share in the mahal. 
Notice of this application was issued to all 
the recorded cc-sharers in the mahal, 
Among others notice: was served upon the 
appellant, and the appellarits in the con- 
nected appeal filed objections to partition. 
"They claimed to ‘be the. separate ‘and ex- 
elusive owners of the portions of thé mahal 
which they were in possession of, “on. the 
ground- that about 50 years ago bya private 
partition between the co-sharers they had 
got the land, andon the ground of adverse 
possession- also. They pleaded that even 
the inhabited area had been separated by 
the co-sharers and each co-sharer was in 
possession of his separate portion, and had 
built separate houses, but that only one 
haveli and a room were joint, and four cul- 
tivated plots in the outlying lan? and seve- 
ral uncultivated plots were also joint. The 
learned Assistant Collector, by his order of 
the 12th of March, fejected these objections 
on the ground that they were quite fri- 
. volous on the face of them: The objectors 
‘appealed to the learned District Judge of 
Aligarh. The learned District Judge. has 
rejected the appeal on the ground. that 
no appeal lay to him. He-has in his judg- 
ment stated as follows:— : I 
' I may say at once-that in view of sevə- 
ral rulings of the Board-of Revenue and of 
the Hon'ble High Court, it can be said al- 
- most with certainty that the objections did 
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ih fact ralas questiona of proprietary rights, 

-but itis also slear.that the leirnad A sistant 
Collector did not treat them as raising aay 
such questions. He. treated the applications 
as objections with regard to separate pos- 
session of land'in which there. was a joint 
proprietary right.” 

The- objectors have come up in appeal 
beforeus and Mr. Panna Lal on behalf of the 
appellants has submitted that the orderofthe 
Assistant’ Collector rejecting their objeo- 
tion, whether on good, bad, or indifferent 
ground,.wasa@ decision of the question of 

. title which had besa raised by them, and 
that the learned District Judge ought to 
have disposed of the appeal on the merits, 
The learned Vakil for the respondents has. 

' urged that the question raised by the ob- 
jectors does not amount to a question of 
proprietary title, andin any event upon the 
objection, the partition officer, will have 
to partition the mahal and allot portions to 
each of the co-sharers, and, therefore, it isof 
no moment whether the Assistant Collector 
did or did not decide that particular areas © 
belonged fo particular. co sharers. He has 
relied on the case of Nand Ram v.. Brahm 
Khayal (1) and Muhammad Nasrullah Khan 
v. Muhammad Ishaq Khan (2) and has. 
submitted that when a co-sharer claimed to 
be in possession of a particular plot of land 
and claims that particular plot of land, it 
cannot be said that any question of pro- 


`. prietary title has been raised and, therefore, 


no appeal lay to the District Judge. 
Whether a question of proprietary title is 
raised or not depends on the exact objec- 
' tions raised by an objector and when an 
‘objector claims to be in possession of any 
particular plot of land. by adverse posses- 
sioù, that certainly raises a question of title. 
Whether there is any force in the objec- 
- tion raised is a different matter altogether, 
We think that when an objection is raised 
as to the proprietary title there are three 
courses open to the Assistant Collector, 
namely,-(1) to decline to grant the applica- 
tion for partition until the questioa in dis- - 
pute. has been determined by a competent 


~ Gourt, (2) to require any party. to the case: 


. to institute a sutt in the Uivil Oourt, (3j to 
procased to ‘enquire into the- mérits of . 
the - objection.. In this case when the ` 


- learned Assistant Collector went on to 


say in his order that the objection’ on the 
face ofit was frivolous, we think that he 


(1) 22 Ind. Cas, 919. ~- S 
(2) 6 Ind. Oaa 833; 32 A, $23; 7 A. L4, 553, j 
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must ba deemed to have chosen to decide 
the question raised in the objections on the 
merits. Therefore an appeal-lay to the 
learned District Judge. When a question 
of proprietary title is decided by the Reve- 
nue Court, or when that Court directs a 
party to go to the Civil Court. to -have his 
rights declared, itisimpossible.to say that 
no question of proprietary title has been 
raised. In the case of Ram Narain v. Jagan 
Nath Prasad (3) & Bench of this Court 
held that when an Assistant Collector 
directed a party tohave his right declared in 
a Civil Court upon objections raised to the 
partition, dquestionof proprietary right had 
been raised inthecase. We think that the 
case of Bhagwan Dut v. Brij Bhukhan (4) 
lays down the correct procedure to be fol- 
lowed in cases where objection to ‘partition 
is made before an Assistant Collector. We 
are, therefore, of opiniolthat this appeal and 
the connected appeal must be allowed and 
the case sent back to the learned District 
Judge of Aligarh to decide the appeal of 
the appellants before him on the merits. 
The question that the learned Judge will 
have to consider upon the materials on the 
record is whether there had beena previous 
partition and whether the, parties were in 
possession of their respective shares as 
owners. Costs will abide the result. 


AN. A. Appeals allowed. 
(3) 32 Ind. Cas. 184; 38 A. 115; 14 A. L. J. 23. 


(4) 75 Ind. Cas. 868; 9 O. & A, L. R. 885; 110. L.J. 


L A. I. R. 1924 Oudh 317; L. R.5 A. (O.) 1. 


LAHORE HIGH'COUR'T. 
Civil APeEAL No. 1857 or 1926. 
February 2, 1927. 
Present:—-Mr, Justice Addison. 
JAWALA SINGH-PLAINTIFF—AÁPPELLANT 
vereus 
SUNDAR SINGH AND orBERS—DEFPFENDANTS 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 36, 144, 
l4ó- Decree for possession—-Appeal—Stay of execu- 
tion—Surety for mesne profits subsequent to decree— 
Surety, whether can be proceeded against in execution 
—Restitution—Inherent power to grant restitution— 
Orders, execution of. 

Courts have inherent power toapply the princi- 
ples of s. 144, Civil Procedure Code, to cases which 
are not strictly within the terms ofthe section. [p. 
329, col. 1] 

Where in a suit for possession execution of the 
decree is stayed during the pendency of appeal on 
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the judgment-debtor furnishing security for mesne 
profits subsequent to date of decree, the decree-holder 
can, on dismissal of the appeal, realise the mesne profits 
though they do not form part of the decree, in execu- 
tion proceedings and is not obliged to bring a 
separate suit for them. |p. 328, col. 2.] 

Appeal against an order of the Senior 
Sub-Judge, Sargodha, dated the 4th May, 
1926. 

Mr. Shamair Chand; for the Appellant, 

Lala Fakir Chand, for the Respondents. 

JUDGMENT.—Jawala Singh obtained 
a decree on the 31st August, 19:0, against 
-Sundar Singh for joint possession of half 
of certain immoveable property together 
with Rs. 500 as mesne profits ànd costs. 
The judgment-debtor preferred an appeal 
in the High Court which was: dismissed 
with costs on the 13th February, 1924. 
When the appeal was presented the defend- 
ants prayed forstay of execution, and this 
was granted by order of this Court on 
the 25th November, 1920, so far as posses- 
sion of theimmoveable property was concern- 
ed subject to the appellant furnishing 
security for such mesne profits as might 
accrue due between the date ofthe decree 
andthedate of the final disposal of theappeal. 
Accordingly the appellant-judgment-debtor 
gave security to this. effect in the execution 
Court and the result was that the plaintiff- 
decree-holder was kept out of possession, 
to whieh he was entitled immediately, 
because of the undertakiog given by the 
appellant and his surety. 

The decree-holder after the appeal had 
been dismissed in this Court, then applied 
to the executing Court for mesne profits 

' from the date of the decree. His -applica- 
tion was dismissed with costs on the 
ground that the decree-holder had tosue 
for these mesne profits as they did not 
form a part of his decree. Against this 
decision this first appeal has been admitted. 

It is clear from s. 36 of the Civil Proce- 
dure Code that orders can be executed in 
the same way as decrees. Further, under 
s. 145 of the Code, where any person has 
become liable as surety for the payment of 
any money, or for the fulfilment of any 
condition imposed on any person, under an 
order of the Court in any suit or in any 
proceeding consequent thereon, the order 
may be executed against him to the extent 
to which he has rendered himself personally 
liable, in the manner therein provided for 
the execution of decrees, and such person 
Shall, for the purposes of appeal, be deemed 
a party within the meaning of s. 47. These 
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sections show that orders are capable -of 
execution against persons and sureties 
affected by them. It is true thaz this is not 
a case of restitution coming under s. 144 of 


“the Civil, Procedure Code, but in the exer- 


. 


would be 


cise of their inherent powers Courts have 


often applied the principles ofthat section’ 
to cases which were not strictly -within the: 


terms of the section. Some of these cases 


ara Allagappa Chettiar v. Muthukumara- 


Chettiar (1), Jagan Nath v. Fatteh Chand 


(2) and Rat Charan Bhuiya-v. Debi Prosad - 


Dhakut (3). It was held inthe latter rul- 
ing that the execution Court has ample 
power to maksan order to prevent what 
essentially a ~miscarriage of 
justice. This subject is also:discussed at 


page 341 of the Mulla’s Oivil Procedure 


Code, Sth Edition, as.follows:— 


"Tt was said by Cairns L, C.,in Lodger v.: 


Comptoir d'Escompte de Paris (4) one of the 
first and highest duties of. all. Courts 


' isto take care that the act of the Court does 


no injury to any ofthe suitors and when 
the expression. the act of the Court ‘is used, 
it does not'mean: ‘merely the act of ‘the pri- 


mary Court or of any intermediate Court of 


Appeal, -butthe act of the Court.asa whole 
irom the lowest Court which’ entertains 
jurisdiction over the matter up to the high- 
est Court which finally disposes of the case". 

The order of this Court dated-the 25th 
November, 1920, clearly mieant that the 
deeree-holder would only be kept out of 
possession, to which he was immediately. 
entitled, if the appellant and his surety 


agreed to give him mesue profits for ihe 


period after the date of the decree up to the 
date of the disposal of the ‘appeal during 
which he was kept: out of possession. It 
was certaifly meant .that these mesne pro- 


fits would be determined by the executing: 


: Court and the amount as determined rea- 


' 19 W. B. 419; 7 Moo. P, O. (N. $.). 314. 


lised in.the execution proceedings, and 
thatno further proceedings by way ofa 
separate suit would be, necessary. I, there- 
fore, accept this appeal, ‘and.setting aside 


the order of the executing ‘Court,:remand. 
‘the proceedings to itto decide what sum 


is due to the decree-holder for mesne 
(1) 42 Ind. Cas. 836; 41 M. 316; 22 M. L. T. 163; 
(1917) M. W. N. 669. 


( 
1917. ` 
(3) 64 Ind. Cas. 864; 35 C. L.'J. 53; 26 O. W. N: 408; 


A.I R 1922 Cal. 28. ; KRA 
(1? 871) 3 P. C. 465; 40L. J. P. C. 1; 24 L; T, 111; 


BADAL 7: BARABWATI, 


2) 4l Ind. Gas. 910; 61 P. R.1917; 98 P..W. R.. 


. Musammat Janki. 
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' profits from the date. of the decree of the 
trial Court .to the date of the disposal of: 
the appeal by this Court and to realise 
.that sum. in the éxecution proceedings. 
The'appellant is entitled to .his coste in 
‘this Court. . 

R. L. l 

Ae N. A. A 7 


ALLAHABAD HIGH COURT, 
` Sgconp Civit, APPRAL No. 1518 or 1924, 
Ic May 12, 1927. 9 
Present :—Mr. Justice Ashworth, 
-BADAL AND oTHERS—PLAINTIFFS—: 
"EE APPELLANTS ` 
versus i 
Musammat SARASWATI AND, OTABRS — 
DEFENDANTS—-RESPONDENTS. 
Evidence Act (I of 1872), s8..108, 114—Presumption 
asto time of death —Hindu Law—Reversioner's suit 
- —Proof-of death of nearer veversioner withoub issue 
— Quantum of proof—Bona fide enquiries, 
-Independently ofs. 108.of the Evidence Act, a Court! ' 
may drawan inference of fact under s. 114 of.the. 
Evidence Act as to the time of death of a person 
who has not begn heard offora long time. [p. 430, 
col. 1.] : | 
Where &.reversioner is suing persons who are 
merely trespassers, strong proof of the death of a . 
nearer reversioner is not required; but yet the plaint- 
iff must adduce some evidence leading to the infer- 
ence of thé death of the nearest reversioner without 
issue. -He must prove at least that he has made ' 
inquiries and failed to elicit anything as to the rever» 
sioner or his issue. [p. 330, col. 2; p. 83], col. 1] 
Second appeal from the decree of the - 
District Judge, Jhansi, dated the 4th of 
July, 1924. . m 
Dr. N.C. Vaish, for the Appellants. 
.Mr. K.C. Mital, for the Respondents. 


JUDGMENT.—This second appeal 
arises out of a suit brought by the. plaintiffs- 
appellants as reversioners for the possession ` 
of a six-anna zemindari share in the vil- 
lage of Khero, District Jhansi, against-one 
Musammat Saraswati’ and against certain 
transferees under transfers made by 
Musammat Janki deceased mother of 
Musammat Saraswati. The plaintifis’ case. 
was that the property in question belong- 
ed to one Girdhari whose estaté was, after 
his- death held successively.by his widow 
Durgai and his daughter Musammat Janki, 
that on the death of Musammat Janki; 
they became entitled to the estate as re- 
versionary heirs both as against the trans- 
:ferees of Musammat Janki and as against 
Musammat Janki’s daughter Musammat 
Saraswati, inasmuch as the estate according 
to Hindu Law reverted on- the death of 


Appeal allowed, 
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The suit was resisted inter alia on tho 
ground that Girdhari had a cousin Rim 


- Baksh who woull bea nearer reversioner 


than the plaintiffs and whose sons and 
. grandsons, if any, would be nearer rever- 
sioners. It was maintained that thera was 


no evidence to show that Ram Baksh had. 


ne and at any rate that he had died issue- 
' less. 

The trial Court held (a) that Ram Baksh 
died issueless, but (b) that there was no evi- 
dence to prove that he predeceased Girdhari. 
The lower Appellate Court upheld . the 
second finding. ` Oonsequently both Courts 
dismissed. the suit. In this second appeal 
it is argued that there was evidence to 
justify a finding that Ram Baksh prede- 
ceased Girdhari, and that in any case, if 
he was dead without issue at the time 
ofthe institution of the suit, the plaintiffs 
would have.a title against Musammat 
Saraswati as heirs of this Ram Baksh. ` 

Both the lower Courts were correct in 
holding that there wasno presumption of 
law arising from the fact that at the date of 
suit Ram Baksh had not been heard of for 
30 years, that he had been dead at the date 
of the death of- Musammat Janki which 
< occurred two years before suit in 1901. 
They appear, however, to have ignored the 


. fact that independently of s. 108 of the- 
Fvidence-Act they were entitled to draw an: 


^ inference of fact unders. 114 of the Evidence 
Act that Ram Baksh was dead in 1921. 
Section 108 of the Evidence Act ‘provides 
that.in eeriain circumstances a rebuttable 


presumption of law arises as to death. It’ 


. does not follow that if those circumstances 
. do not exist there cannot be a presumption; 
or inference: of fact, under.s. lli of the 


Evidence Act as to death. [have eccord- 


‘ingly considered the evidence on ‘the 
record with care to see if there was any 
evidence to justify an inference of fact by 
the. Courts that Ram Baksh predeceased 
Girdhari: Theonly evidence is the fact 
that 30 years or more ago Ram Baksh and 
his wifeleft the village for what is de- 
scribed as an out-station, and that at the 
time they left they had no children, (see 
. theevidencé of Badal first witness for the 
plaintiffs) There is noevidence that they 
were never heard of from that date by 


persons.who would have been likely to: 


hear them, and further no evidence that 
any inquiries were ever made by any body 
. as to what happened to them after,'they 


left the village. In a case like this where - 


x ` 


de dees «at 
: BADAL v.-eARASWATI, 
-a reversioner is suing ‘persons ‘who arè 
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merely treapsssers,ldo not consider that, 
strong proof is required of the death of a. 
-nearer reverajoner. A prudent man might. 
within the meaning of the definition of 
"proved" in s, 3 of the Evidence’ Act con- 
sider the death of the nearer reversioner 
sufficiently. probable (in a suit by a person. 
who, assuming that death, would be entitl-. 
edto the property) on very little evidence.. 
Buteven so I do not find that the evideriee 
“was suficient. The plaintiffs could very 
well have proved the making of some in- 
quiries, and they have furnished no evi- 
dence for this purpose. Even if the entries 


in the village papers show that hig death | 


was’ presumed by the Revenue Authorities, 
there isno evidence of the fact of death 
ia a suit in a Civil Court. I, therefore, 
concur with the finding of the lower Courts 
that thera was no evidence of the death of. 
the nearer reversioner Ram Baksh. ^"^ ^ 
Still less was there any evidencs - to. 
prove that he left no issue who would 
displace the plaintiffs as reversioners. 
The trial Court has said that the pedigree 
set up by the plaintiffs has been prov- 
ed. In this pedigree Ram Baksh was 
entered as issueless. Apparently, therefore, 
the Court held that. the proof of the 
pedigree proved him to be issueless, 
This is obviously absurd. When the wit- 
- pesses say. that they knew nothing of Ram 
Baksh after he left the village, how can 
any of them swear to his having no son. 
It is not shown that he left the village when 
-go old as to be unlikely to have any issue. 
The plaintiffs’ case, therefore, basedon their 
being the nearest reversioners after the 
death of Girdhariclearly failed. . 
It was, however, urged in the memo- 
randum of appeal to the lower Appellate 
, Oourt and also in the appeal to this Oourt 
thatassuming that Ram Baksh died later 
than Girdhari, the last- holder alleged in 
the plaint, his death, may be presumed at 
the date of suit, and that the plaintiffs are 
his (Ram Baksh'-) heirs Thisis toset up 


an entirely new cause of action to that’ 


alleged in the pleint. In the plaint the 
plaintiffs claimed as reversioners on the 
death of Girdhsri and not onthe death of 
Ram Beksh. -Ifthey had claimed in the 
latter capacity the defence might have 
been different. Any way assuming that 
they can be allowed to vary their case in 


appeal inthis way, as pointed out. above . 


there is no evidence that Ram -Baksh left 


^ j p n 


at 
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no issue, and no "attempt-appears to have 


been made -to make inquiries’ as to his- 
The plaintiffs could’ not 


leaving no issue. 
win this case without proving. that they 
had made inguiries and failed to elicit any- 


“thing as to Rani Baksh or as toany issue. 


The consequence is that this appeal must 
be dismissed, with costs. If the case had 


been’ conducted’ ab^ initio with greater. 


knowledge of.the law and greater care, 
itis possible that they might have been. 


‘successful. As itis, I dismiss-this appeal 


> ANA 7 


with costs. . | 
Appeal dismissed. . 


MADRAS HIGH COURT... 
Lerters PATENT APPEAL No. 71 or 1926.: 
: ` January 31, 1927. ` 
.. Present:—Mr. Justice Ramesam and, ' 

. Mr. Justice Odgers. 
GOLI PADDAYYA AND oTHERS— . 
Derenpants .Nos. 1 To 14, 16, 18 ro 28— 


+ APPELLANTS ' ECT 
. l versus. 
^ OHALIKI KRISHNAMURTHY— 


. . PrarNTIFF No. 2—EESPONDENT. 
. Hasements Act(V of 1882), s. 18—Customary easé- 
ments—Right of owners of fields to use, track im 
other's lands for-cattle, men and carts—Reasonableness 
—Certainty—Interference in second appeal—Civil 
Procedure Code (Act V ‘of 1908), s. 100—User—Per- 
missive character—Burden of proof. B : 

The question whether a.custom relating to. a” path- 


way in the land of another is reasonable or unreason--' 
` “able should be- considered with reference to its extent 


relatively to the total extent of lands held by the 
owners “of the servient tenenients. Where the Courts 


' below take that fact into consideration in considering 


the question whether the custom is reasonable or 


unreasonable, it is not open to the High Court in' 
. second appealtohold that the finding of the lower 


‘Court is vitiated on. ‘account of such considerations. 
1p.332, cols. 1 &2.] - 5 ] 

Questions whether a custom^ciniming aright of 
passage through another's lands set up by one 
party and denied by the œher in agricultural tracts 


in this country is reasonable or certain, are eminently ` 


questions of fact, more of common sense than of any 


abstract question of law and unless there is a.clear , * 


misdirection as to the principles of law that ought to 


be applied, eminently questions for the lower A ppel-: 


late Court. (p. 332, col. 2.] ` 
Where the user of an easement for .2 long number 


: of yearsis proved, the presumption prima, facie is 


+ 


that it is as of right. It is forthe party who wants 


~, to show that it was only permissive to proveit, |p. 


333, col. 1.] ! . 

Kunjammal v. Rathnam Pillai (1), followed. 

A customary right not on behalf of a whole village 
but only on behalf of certain owners of lands in the 


_ villageto use a track along ‘a portion of,another's 


- .: GOLI PADDAYYA Ù: OHALIGI-RGISHNAMURTHY, 


. is not bad in law. [ibid.] 


' ehariar, for the Respondents. 


-> 4 s 


83l 


field for the purpose of taking cattle, men and car 
Orr v. Raman Chetti (5), relied on. 
__ Odgers, J.—One of the most important questions, 
if not the most important in considering whether or 
nota customáry right is reasonable or not, is to see 
what effect it will have or what will be the extent of 
the-burden on the servient tenement since an ease- - 
ment or a right whichswhen exercised obliterates so ta, 
say the servient tenements entirely, is’ clearly 
unreasonable. [p. 333, col. 2.] 
. Once a customary way is found, it can make 
no difference as far as certainty goes that the width ' 
of the path is variously stated by, different wit. 
nesses. [p. 334,.col. 1.] ' 
. Appeal under cl 15 of the Letters 
Patent, against the judgment of Mr. Justice 


Phillips, in S. A. No. 1597 of 1922, pre- 


ferred against that of the Court of the 


Subordinate Judge, Cocanada, in A. S. No. 
20 of 1921 (O. S. No. 32 of 1919 on the 
file of the Court ofthe Principal District 
Munsif, Cocanada.) E A 


“Messrs. S. Varadachari and P. Soma- 


sundaram, for the Appellants, - 
Messrs. C. Rama Rao and 


_ * JUDGMENT. ! 
Ramesam, J.—In this case the only, 
question is whether the defendants: who 
are twenty-five in number, owners of cer- 
tain fields south of the plaintiffs’ field 
No, 147. are entitled to use the track alon 


the western portion of the plaintiffs’ field - 
for the purpose of taking their cattle, ` 
‘men and carts. 


[ In the shape in which the 
question was finally discussed .hy the lower 


:Qourts, the question was whether there 
was a customary right to suche an ease- 


ment. Both the District Munsif and the 


Subordinate Judge found in favour of the " 
-defendanis, Beforethe Subordinate Judge 


the Munsifs finding was attacked on the 
ground that the custom pleaded was not 


- reasonable and was not certain; He found 


“that the extent of the land over which 
the plaintifis would be compelled to give 
up their cultivation was very small" But 


it what he meant was that the width of 


the track was very-small in comparison’ 
with the width of the field, he -observed,... 
"at the most the track extended over only 
i to£ of an acre”. , 

In addition to this, the Subordinate Judge 
also found that the custom was reasonable. 
The next-question discussed by the Sub- 
ordinaté Judge' was whether the custom 


-found by. ihe lower Court was ‘certain as 


to its extent and application. The ground 
on: which the plaintiffs’ Pleader attacked 
the finding. of the District Munsif was that 


C. S. Venkata- . 


< 


. @ 
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` there were discrepancies in the evidence. 
of the defendants’ witnesses, as to the. 
width of the pathway or track. The Sub-' 


. ordinate Judge expleined the discrepan- 
cies by saying that it. was dué to the wit- 
nesses'not having-clear and definite potions 
of the measurements. | 
esses .mentioned 10 yards, one witness 
mentioned that it was three yards. ‘But 
. there'is a preponderance .of evidence in 
‘favour of 5, 6 or 7 .yards width and 
having regard to this .eyidence .that 
there ‘was a definite pathway the District 
.Munsif -has found that the -pathway 5 
yards in width .would be ample and. serve 
„the purpose very reasonably. | 
. The Subordinate Judge also found’ that 
tha user of the defendants was not :per- 
missive. When the matter. came up before 
Mr. Justice Phillips in-second appeal the 
..Bübordinate Judge's finding on .all these 


three points was attacked. Our brother was: 


not .satisfied with ‘the reasoning of the 
Subordinate Judgé on the ‘three - points. 
On the question of. reason&bleness he 
. refers ‘to the Subordinate .Judge’s ,state- 
ment in para. .5 of his judgment .that 
“the appellants have not raiced any: ground 
jn. their.appeal memorandum that the cus- 
‘tomary right:in question is unreasonable" 
- ‘and observes: 

“It is difficult. to understand how the 
-fact that the question is not'taken in the 
.grounds of appeal although it. was argued 


‘before the lower Appellaté Court can affect. 


-the question .of whether it is not reason- 
-able or unreasonable.” < 

|. „The omission of a Vakil to embody a plea 

.in his pleadings cannot possibly constitute a 

Custom as ressonable or unreasonalle. We 


understand the Subordinate Judge to find. C 


. that the custom setup is not unreasonable 
apart from the want of-a ground of 
vappeal.and-gives an additional reason in 
«support of his judgment. that there was 
. ‘no ground of appeal on the point. Again 
: Phillips, J , observes :— . 
“The fact that that extent is small-in 
comparison with the plaintiffs other lands 
does not seem to be a very good ground 
- for holding that it is not unreasonable." 


On- the other hand |I think that à ques-- 


tion whether the .custom relating to a 
pathway is reasonable or unreasonable 
‘should be considered with reference to 
its extent relatively to the total extent of 
lands held by the owners of the servient 
tenements, In fact where the lower Court 
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Only two, wit- 


‘finding on a question of- fact. 
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takes: that fact into consideration in con- 
‘sidering the question. whether the custom 
is reasonable or unreasonable 1 do not 
think it is open to the’ Couit sitting in 
second appeal to say tbat. the finding 
of the lower ‘Court is vitisted on account 
of euch corsideration, J, therefore, think 
that Phillips,-J., is not correct in Je- 


fusing to accept the- finding of the Sub- 


ordinate „Judge cn this point. The next 
‘point-digeussed by him is with regard to 
the-certainty of that customary right. He 


. observet: 


"When a custom is set up it must be 
definitely proved and it is not sufficient 
to show that.there is a custom which 
varies from time to time both in extent and 


in situation." Here again I think the Buk- 


ordinate Judge has, been misunderstood 
by Phillips, J. The Subordinate Judge does 
find that the custom is definitely proved and 
itis not as if he'finds much variance from 
time to time bothin exteiit and in situation, 
The variation is in the statements made by 
the witnesses describing the width of the 


.pathway. The Subordinate Judge thinks 


that the discrepancies are only „apparent 
and are explainable. I, therefore, think that: 


„even in this pointthe Subordinate Judge's 


finding ought to have been-accepted as a 
Generally, 


questions whether .a custom, of this kind 
setup by.one. party and denied by the other 


-in agricultural tracts in this country is 


reasonable or certain,.are eminently ques- 
tions of fact, more of common sense than of 
‘any abstract question of law and unless 
there is a- clear misdirection.as to the prin- 
ciples of. law that. ought- to .be applied, 
-eminently questions for the lower Appellate 
ourt. 

The third point discussed is whether the 
user was permissive or not, On this point 


. Phillips, J., observes:— 


“The question of useras of right, has 
.been.dealt;with asif. jt was necessary for 
the plaintiff to prove that the user.was with 


_his actual permission." 


He also says:— |, 
. “ That this finding is arrived at as a re- 
sult of hisconclusion that the plaintiff has 
rot proved: that he gave permission is, I 
think, clear from the fact that no reference’ 
is made in this respect to the admitted ïn- . 
terruption of the right which would, hava: 
an important bearing on the question, 


. whether the user was permissive or whether - 


it was of right,” 


. [io L ©. 1927] 


i 


Ba the other hand I think that theburden 
of proofis on the plaintiffs to show that the 
user was permissive, the defendants. having* 
proved a user for 3U years., The presump- , 


` tion would be prima facie that it. was as: of - 


right. It is for the party who wants to show 
that it was only permissive to prove it. 
See the observations in Kunjammal v. Ra- 
thnam Pillai (1). - The case ot the interrup- 


. tion referred to points to the opposite con- 


clusion than what is suggested by Mr. Jus-' 
tice Phillipr.: Again I think the learned 
Judge ought to have accepted the finding’ 
of the Subordinate Judge on this point. _ 
Now in Letters -Patent Appeal Mr. O..8. 

.Venkatachariar appearing for the respond- 
ent raises another question, namely, that. as . 
the customary right is claimed not on be-' 
half of the whole village but-only.on behalf 
of certain owners of lands in the village, 


a na Ak 


not forming a district. 
serves that the plea is bad., The case never 
went up toa Court of Appeal and it was 
doubted in 10 Halsbury's Laws of England, 
page 230... Even if it is correctly decided 
it i$ doubtful whether it helps. the ` respond-. 


ent's contention. Another case relied on,' 


by the learned Vakil for the. respondents is 


: Brocklebank v. Thompson (3), and particu: 


‘larly the observation of Joyce,J.at page353* 


isrelied upon. Ia that case Joyce, J., finds: 
“That there is nob any ground for con-. 


tending that the use.of the path in question’. 
“was, or has been at any time, limited to any 


particular class of the parishoneis." . i 
Then he observes:— | eU 
"Itis'at least doubtful whether a usage, 

is proved, for the tenants of certain parti- 

cular tenements in the manor of Irton, and. 


‘those tenements only, to use the disputed 
way as a church path would be a good cus- 


tom, in law, those tenements not forming a 


definite and distinct district known to the. 


Jaw. as a manor or hamlet." : 
These observations are no ‘doubt in the 
respondent's favour, but in support of this: 


_ sentence reference was made to. the earlier 


casein Edwaids v. Jenkins (2) mentioned, 
(1) 66Ind Cas. 11; 45 M. 633; 15 L, W. 266; (1022). 


M. W. N. 113; A. 1. R. 1922 Mad. 5; 31 M. L. T. 150; 42, 


M. L.J. 417. i 
(2) (1896) 1 03:323; 65 L. J. Ch. 222; 73 L. T. 574; 

44 W.R. 407; 60 J. P. 167, e 
(3)(1903).2 Ob, 344; 72 L. J. Oh. 626; 89 L.T, 209; 19 - 

Pb RM O O < UE 





*Page of (1903) 2 Oh, Ed.j 
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above: But I doubt if that case sup- 
ports ` these observations, Tha 
remark: applies to the observation of- 
Mukerjee, J, in Krishn Kumar Deb vy 
Atul Chandra Ghose (4). I do not think that 
the decision in Edwards v. Jenkins (2) sup-. 
ports those observations. On the otherhand: 
the observations of Shephard and Best, JJ. 
in Orr v. Raman Chetti (5) support the ap- 
pellant. Though the point was not ex- 
pressly raised or argued there-on principle . 
ido not think there is any reason why in 
India there. may not be customary rights. 
for certain streets in & town or: village or- 


.for certain portions of a town or village. It 


may be.added that this point was n 18- 

ed ia the three Courts before and i5 Senis : 
raised here. In the result .I am: of opinion: 
that there is no ground made out in ge-. 
cond. appeal for rejecting the.finding of: 
the Subordinate Judge and for sending.the ; 
case down for a fresh finding. I'am. of- 
opinion that the. Letters Patent Appeal. 
should be, allowed. Accordingly. I would 


reverse the judgment of Phillips, J., and. 


restore that of the Subordinate - Judge with: 
costs here and in the Court below. f ue 


Odgers, J.—I agree but, as we are. ` 


differing from a learned Judge ofthi a 
I will add à few words aus e d 
question is whether Mr. J ustice-Phillips 
was justified in interfering in second appeal 
with the findings that had been come to by 
the learned. Subordinate Judge. He sent 
the cage down for a finding practically re- 
opening the whole matter’ as he was not 
satisfied with thé findings of tho ffrat Sub- 
ordinate Judge ou the question of reason- 


` ableness, certainty and permissive user. In 


my opinion the finding of the first Subordi- 


nate Judge confirming the judgment of the : 


District Munsif is perfectly definite on all 
these points. It seems to me that one of 
the most important questions, 1f not the 
most important in considering - whether 
or not a customary right is reasonable 
or not, is to see what etfect it will have 
or what will be the. extent of the 
burden on the servient tenement; for, ano 
easementor a right which when exercised 
obiiterates so to say the servient ‘tenement 
entirely, i$ clearly unreasonable. 
it seems, to me that the learned Subordinate 
Judge was quite entitled to.take intoaccount 
the extent or this customary, cart-track which 


` (4) 81 Ind. Cas. 79: 39 C. E; J. 019; A. L R.1924 Cal 
98 SN 


(5) 18 M. 320; 4 M, L, J, 248; 6 Ind. Deo, (x8) 571% 


same . 


Therefore - 


e 


39€ 
‘was claimed, ascompared withthe whole ex- 


^ tent of the plaintifis' land. Iagree with the 


-observations of my learned brother in the 


V judgment ‘just delivered that the obser- ` 


vation by the learned Judge in this Court as 
to this point of unreasonableness not having 


been expressly taken in the appeal memo-. 
'".yandum must be regarded əs simply an 


additional ground why the Subordinate 
Judge came to ‘the conclusion he did. I, 


. therefore, think that the observation of the 


. tended from point A to point B so to say, 


.has entirely missed the point. 


learned Judge that. “ib is difficult to under- 
stand how the fact that the quéstion is not 
taken inthe grounds of appeal although it 
was argued before the lower Appellate Court 


can affect the question of whether it is not 
_reasonable or unreasonable” 


is not correct. 

With regard to certainty ib seems to me 
with great respect that the learned - Judge 
That & cus- 
tomary cart-track prevailed in favour of the 
defendants was clearly found that it ex- 


i. e„ between two definite points. In my 
opinion it can make no difference as far as 
cértainty goes, that witnesses gave varying 
widths for this customary way. Once you 


'. find a customary way it seems to me that it 


. is immaterial asto whether one witness says 


it is 4 or 5 yards or another witness says it 
is 6 or-7 yards wide. 


then you may haye a custom bad not for 


l _uncertainty. but, as I have pointed out, for 
3 -unreasonableness. Why the learned J udge. 


refused tg accept the explanation or rather 


explanations (for-there are two or three put 


. forward by the Subordinate Judge, and 


found also by the Munsif) as to why these 
agriculturists should disagree as to the 


width of the pathway I must say I am unable 


. to understand. The learned Subordinate 


2 Judge found that they did not understand 
"LE 


and had no notions: as to measurements. 
issaid in -this' connection that the learned 
Subordinate Judge had no right to fix 5 


h `, yards rather than any other width for this 


path. I think 
Judge did not mean to fix yards as an 


arbitrary width. What he intended . was’ 
to take an average ofthe widths spoken to’ 
. by the witnesses and really to find that a 
customary path existed to the extent of 5 ` 


yards width, which after all is not very 


: unreasonable as it provides for two country’ 
_ carts passing each other, 
wae regard, to the last point, that of pér- 
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But if it is found on: 
the evidence that it was the whole or 7/8ths- 
. ofthe width of the plaintiffs’ entire lands 


the learned Subordinate. 
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missive use, itseems to me that the following 
observation in Kunjammal v. Ruthnam 
Pillai (1) is in point:—“Once it is proved 
that this path has been used for 30 years 
or thereabouts’ by tke defendant the onus 
is on the plaintiff to prove that this user 
has been permissive’. Asfaras I gather 
no attempt was made to prove this point. 
The learned Judge says: 

“The question of user as of right has been 
dealt with as if it was necessary. for the 
plaintiff to prove that: the user was with his 
actual permission”. 

I think this is really acase in which the 
onus is on the plaintiff to prove permissive 
user once the defendants had established 
the fact by evidence of a long course of 


"user by themselves. 


Now in this Court and for the first time a 
question has been raised by Mr. O. 6. 
Venkatachariar.for the respondent and it 
is this. He says that here you have 25 


: owners, those possessing lands, south of the 


plaintiffs. lands and in whose favour this 


. customary right had been found both by | 


the Munsif and the First Subordinate Judge; 
buthesaysthey are nota village, they are 
not a definite part of a village and further 
they are not a fluctuating body of people 


.Such as is permitted by law to prove a 


customary right in their favour. They are 


- merely a, band ofindividuals each of whom . 


should prove a prescriptive right in his. 
favour if he can. Now it seems to me that : 
no English decision with regard to manors 
or townships or parishes’ can hold here. 
True there is the case decided by Mr. 
Justice Kekewich in Edwards v. Jenkins (2) : 


- to the effect thatthe inhabitants of several 


adjoining or contiguous parishes cannot 
exercise a customary right of recreation over 
lands situated in one of such parishes. The 
learned Judge thought that the word ‘dis- 
trict’ which occurs in some of the older cases 
cannot be construed as meaning two or 
three contiguous or adjoining parishes and 
that it must be confined to the particular 
division known to the law in which the 
particular property is situate. This case 
was referred to in Brocklebank v. Thompson 
(3) a decision of Mr. Justice Joyce. The ` 
former decision of Mr. Justice. Kekewich 
stands with the exceptionofits being men- 
tioned in the 1908 case entirely by itself, 
This question appears to be founded on an 


exceedingly technical view of the law and 


the question is whether that technical view 


should be imported into the Indian Law, 


` page 230. Now we have Madres 


Li 
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As acase of first impression it seems to me 
that there is no Indian authority to warrant 
its introduction. The case-in Brocklebank- 


v. Thompson (3) infact turned on the footing . 
that no manorial custom’ as it was alleged , 
existed, namely, a custom for the inhabitants ` 


of one parish to use the foot path for going 


to and from the church, I think the learned ` 


Judge found that no such manorial custom 
existed on the eviderice. He-also found that 
even if proved it may be doubtful whether 
it would be good in law, as these tene- 
ments do not form a definite and distinct 


district known to the law 88 a manor or a. 


hamlet; As pointed out by my learned 
brother the authority of the earlier case is 
doubted in 10 Halsbury's Laws of England, 


PalaniandiTevan v. Puthirangcudà Nadan (6) 

and Orr v: Raman Chetti (5), In regard to 

the latterthe learned Judgessay:— `. 
“The second objection is that the custom 


found by the Subordinate Judge is un-- 
reasonable, since theright-claimed is a right . 


to obstruct the whole stream. It is not 
unusual in this country for each of those 
who own lands adjacent to streams depend- 


ing upon them for irrigation to take water. 


by turns eitber fer a certain number of 
days or heurs.” Ps : 

In Palaniandi Teran v. Puthirangouda 
Nadan (6) it was held that no fixed period 


of enjoyment is neceseary in law to establish . 


a customary right and that a costomary 
JXight..to veer may exist apart from a do- 
‘inant heritage. In this case a)l the 1e- 
sidsnts of a particular village except he 


Neechars or Pariabs and Pallars had been using: 


the water of a well and it was held that the 
plaintiffs by possessing houses and becoming 
fesidenís had acquired a right of easement 
to use the water of the well.. This seems to 
be a sufficient answer to this question’ which 
as I have said has now been raised for the 


first time. I agree with my learned brother’ 


that the Letters Petent Appeal must be 
allowed and the decree of the First Subordi- 
nate Judge restored. I agree with mj brother 


. with regard to his order as to costa. . 


VN, YS Appeal allowed, 
(6) 20 M. 320; 7 Ind. Dec. (x; &.) 277, P 


cases. 


‘the Additional District Judge, 
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, NAGPUR JUDICIAL COMM Ig. 
SIONER’S COURT, : 


"Civi, Revision No. 35 or 1997, 
March 21, 1927, - 
, Present: —Mr. Findlay, J, C. 
BALAJ I KASHINATH —JuráxzNT- 
Dr8TOR—APPLICANT 
, ; Versus . i . 
R. B. ‘ANANDRAO—Decrez-Hotper— 
di m ; NoN- APPLICANT, DN 
wil Procedure Code (Act V of 1908), s. 
T. B Decree holden purchasing, e. "d 
tion for possession, whether falls under s, 17— i 
when `satisfied—Limitation Act (LX of 1608) ren 
Arts. 180, it applicability of. TAM A 
An application under O. XXI, r. 95, Civil 
Code; for possession by an aubtion-punharer cine 


in auction—Applica- 


also the decree-holder is an application under s. 47` 


-of the Code and is governed by Art. 182 of the 


Limitation Act and not by Art. 180. lp. 336 
Where a decree-holder himself sete M 
perty sold under his decree, tha decree cannot be 
aa to have been fully satisfied unless the 
older is put in possession of the propert 
by Em m Fines ebang his dene Pir ee 
e said-to have been satisfied-merely b 
tion ofthe sale. [ibid] Yo Re UM 
Babu Eam v. Peavey. Lal (5), Sandhu T 
Hussain Sahib (6), Sadashiv Mohady Dhélev, Nasayen 
Vithal Mawal (7), Ram Narain Sahoo v. Bondi 
Pershad (8) and Kailash Chandra Tavafdar v Gopal 
Chandra Poddar (9), followed. 


Application for revision of the order of 


Nagpur, 
dated the 26th November,- 1.94, i ivil 
Suit No. 14 of 1915. Deu D 
r. S. R. Mangrulkar, for the Appli 
Mn M. R. Indurkar, for the Koai 
cant. cx xg UT OR 


ORDER.—Ia thie case the non-a u | 
‘Gant was the decree-holder and! at ihs 
‘Court-sale held on 10th 


March, 1999. h 
became the auction-purchaser of the bro: 


perty. The first application for: possession ' 


was filed on 25th October, 1992, but even- 
tually this applieation was withdrawn on 
20th March, 1924, The: present application 
for recovery of possession was filed on 19th 
September, 1925, and the present applicant's 
contention is that the second application 


for possession was barred, inasmuch as it- 
was made more than three years from the’: 


confirmation of sale: vide Art. 180 of the 
Schedule to the Limitation A t. Reliance 
in this connection has been‘ placed on the 
decisions contained in. Sultan. Sahib..Mara- 


. kayar v. Chidambaram Chettiar (1), Sasi- 


bhushan Mookerjee v. Radhanath Bose (2), 


(1) 1 Ind, Cas. 998; 32 M. 136; 19 M. L. J, 294. 
T 25 Ind, Cas. 267; 18 0. W. N. 835; 20 0,1, J, 


< 


decree- ' 


; e 
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Bhagwati v. Banwari Lal (3) end Kamal 
Nein Singh v. Kesho Prasad Singh (4). 

The question whether such an applica- 
tion is to be regarded «a8 a step in-execu- 
tion of the decree, or as an application of 
the kind contemplated in. Art. 180 referred 
to above, has been the subject of much 
judicial interpretation and it is noticeable 
that, even in the Full Bench case of the 
Allahabad High Court quoted above, the 
learned Chief Justice and one Justice dis- 
sented from the view taken by their bro- 
thers. 

For myown part, I prefer to follow the 
view taken in Babu Ram v. Peary Lal (5), 
Sandhu Taraganar v. Hussain Sahib (6), 
Sadashiv Mahadu Dhole v. Narayan Vithal 

. Mawal (7) and kam Narain Sahoo v. Bandi 
Pershad (8). If we go down to first princi- 
ples, is it impossible to hold, in the circum- 
stances of the present case, that, on the day 
of the confirmation of the sale, the decree 
was then satisfied once and for al? I am 
of opinion -that a decree cannot be said to 
be satisfied: until the decregholder has 
applied to the Court to be: paid the pur- 
chase price and has been paid it, In the 
present instance.he applied to the Court 
to be put in possession of that which re- 
presents the money in question, viz, the 
house itself. In a sense, it seems to me 
that the auction-purchaser being the decree- 
holder himself, who presented an applica. 
tion for possession like the one we are con- 
cerned with, oceupies therein, in reality, a 
dual position. -He is, from.one point of 
view, the auction-purchaser applying to be 
put in possession of his property, while 
from another point of view he is the decree- 
holder claiming to have his decree fully 
satished by having, so to speak, the pro- 
ceeds of the decree made over to him. 
Even, therefore, from this point of view 
there can bs no question but that such an 
application, : as we are concerned with, 
would, in the circumstances, be governed 
by the limitation laid down in*Art. 182 of 
the Schedule to the Limitation Act. I, 
therefore, in this matter prefer to follow the 
view taken by the Allahabad High Ccurt 
Bench in Babu Ram v. Pearey Lal (5), quot- 


(3) 1 Ind. Cas. 416; 31 A. 82; 5M. L. T. 185; 6 A. L. 


71. 
(4) 68 Ind. Cas. 638; 1 Pat. 701; A. I. R. 1922 Pat. 
310; 4 P. L. T. 226. 

(5) 50 Ind. Cas. 143; 41 A. 479; 17 A. L. J. 496, 

(6) 28 M. 87; 14 M, L. J. 474. 

(7) 11 Ind. Cas, 987; 35 B. 452; 13 Bom. L. R, 661. 
(8) 31 C. 737. 
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ed above, as well as in Sadashiv Mahadu 
Dhole v. Narayan Vithal Mawal (7). 

The point at issue has recently been con- 
sidered most exhaustively by a Full Bench 
of five Judges of the Calcutta High Court in 
Kailash Chandra Tarafdary.Gopal Chandra 
Poddar (9). The majority of the Judges, 
with only asingle dissentient, were of opin- 
jon that an order on an application under 
O. XXI, r. 95, Civil Procedure Code, by an 
auction-purehaser who is also decree-holder, 
is an order under s. 47, Civil Procedure 
Code. The reasoning of the majority of the 
Judges is, in my opinion, conclusive on the 
point; the execution sale was, no doubt, cón- 
firmed but the sales cannot be said to be 
complete until possession is conferred upon 
the decree-holder who was auction-pur- 
chaser in this case. It is noticeable that 
Cuming, J., the dissehting Judge, rested 
his view on two considerations: (1) that the 
auction-purchaser, even although decree- 
holder, is not a party to. the suit, and (2) 
that an application under O. XXI, r. 9, is 
not a matter relating to the execution, 'dis- 
charge or satisfaction of the decree. With 
all deference I am unable to understand 


-why the decree-holder ceases to be ‘a party 


to the suit merely because the sale has been 
confirmed and it would be, in my opinion, 
anomalous to refuse to recognise bis real 
position solely because he has himself pur- 
chased property sold in execution of his 
decree. On the second point, I am unable 
to see any good grounds for holding that 
a decision in proceedings relating to deli- 
very of possession is not a question relating 
to the satisfaction of the decree. 

Iam, therefore, of opinion that the order 
of the Additional District Judge, dated 
26th November, 1926, is correct and I dis- ` 
miss the present application for revision. 
Applicant must bear the non applicant's 
costs. Costsin the lower Court as already 
ordered. I fix Rs. 40 as Pleader's fees, 
Application dismissed, 

. 


‘ A. i 
: (9) 95 Ind. Cas. 494; 53 C. 781; 43 Q. L, J. 345; 30 C. 
W. N. 649; A. I. R, 1926 Cal. 798, 4 
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NAGPUR JUDICIAL COMMIS: 
SIONER’S COURT. 

Bszóoxp Orvin APPEAL No. 76-B or 1996. 
March 16, 1927. 
Present: —Mr. Findlay, J. O. 


BAPURAO AND OTHRERS—DEFENDANTS— 
APPELLANTS i s 


versus 
NARAYAN KESHAV GHANDE— 
PrAINTIFF— RESPONDENT. 

Landlord and tenant—Tenant holding over —Suit 
for ejectment—Court-fee paid only unders. 7 xi, (ce) 
of Court Fees Act—Lease not proved—Possession 
decreed on title—No defect of jurisdiction—Decree, 
whether liable to be: set aside. 

In a suit for recovery of possession of a house on 
the basis of alease the defendant denied the lease 
and raised the “question of title. This question was 
gone into though the plaintiff had paid -Court-fees 
only under s. 7 xi (cc) of the Court Fees Act and 
the suit was decreed on the basis of plaintiffs title. 
The defendant appealed without paying a Court-fee 
onthe market value. In second appeal: 

Held, that it was not open to the defendant where 
no question of jurisdiction of the Court was involvéd 
to raise the objection that as the plaintifi had paid 
Court-fees only under: s. 7 xi (cc) he should not have 
| peon given a decree on the basis of title. [p. 338, col. 


M N ath Ganguly y. Amiraddi Sheikh (1) and 
Balasidhantam v. Perumal Chetti (2), distinguished. 


‘Appeal against the judgment of the Ad- 
ditional District Judge, Yeotmal, dated the 
20th November, 1925, in Civil Appeal No. a 
of 1925. 


Mr. V. V. Kelkar, for the . Appellants. 
Mr. M. B. Niyogi, for the Respondent. 


|. gUDGMENT.—The  dafondatité appel: 
ants, Bapurao, Govinda and Anna, have 
: come to this Court on second appeal against 


the jadgment and decree of the Additional, 


; District Judge, Yeotmal, dated 20th Novem- 


. ber, 1975, by which-their appeal against the 


decision -of the Subordinate Judge, Second 
- Class, Kelapur, dated 17th August, 1425, 
| putting the plaintiff in possession of the 
house in suit wasdismissed. . 
There are.only four points raised in the 
. present appeal. 
the lower Courts hate erred in holding that 
there had been a partition between Sitaram 
„and his brothers, On this point I cannot 
find the slightest room for interference on 
. second appeal. It is true the evidence is 
` more circumstantial than direct, but in the 


| ` ease of a partition ‘which occurred, as the ` 


one in suit is alleged to have occurred many 
' years ago, direct evidence may naturally 
not be forthcoming. The-very detailed and 


' careful consideration of all the evidence ` 


‘made by the Subordinate Judge is on the 
a2 i : ' 


_ BAPURAO V, NARAYAN KESHAY GHANDE. 


The first of these is that 
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whole conclusive on ‘this point and there 


.is no room whatever for this Court sitting 


as oneof second ‘appeal to disturb either 
the finding of -the original Court in 


‘this connection or that of the Appellate 


Court. . 
The second aint urged in second appeal 
is that the Sanitation Clerk should have 


' examined on commission with reapect to 


the sanitation papers produced in the 
evidence on behalf of the defendants. Had 
the decision of the first Court stood good in : 
this connection, viz., that there was nothing 
to show thatthe entries in the Sanitation 


"Register related to the house in suit, there 


might have bsen some substance in this 


connection but, as the first, Court-has very 
. properly pointed out, 


even if we assume 
that the entries referred to relate to the 
house in suil, their existence in no way 
shows that Baliram was owner of the house, 
the obyious explanation was that he paid 
the charges on Sitaram's behalf during the 
latter’s illness. 

The thigd point urged on behalf of the 
defendants-appellants.is that the possession 


“of Baliram was also adverse, viz., during 


the two yearsor so he lived in the house in 
suit along with Sitaram. Such a suggestion 
is totally contrary to the probabilities of 
human nature and experience. It is 
perfectly clear that Baliram went out of 


‘affection, to live ia ' Sitaram's house when 
the latter was ailing and nearing his end, 


and there is nothing whatever to suggest 
that, during that period. his possession 
could be or was adverse. , The findings of 
fact arrived at by both the lower Courts are 
undoubtedly sound and they, in effect, 
disposé of this allegation. . 

‘There remains the fourth contention 
urged in appeal, viz., that asthe plaintiff 
came to Court paying Court-fees under 
s. 7 xi (cc) of, the Court Fees Act for 
recovery of the house from his tenant 
and as the plea of lease has been held 


_unproved, the plaintiff was not entitled to 


succeed on thestrength ofa title raised 


. independently of the alleged lease to the 


tenant, It is true that in, para. 10 (b) of the 
plaint,,an alternative plea was urged that 
if the Rs. 25 claimed as rent could not be 
recovered as such, it sheilld be decreed as 
mesne profits. The fact, however, remains 
that possession was claimed i in the present 


.8uit as from the tenant in respect of his 
‘holding over after the termination of his 
tenancy. In ground 3of the Petition of 


‘from raising the 


* 


appeal it is. somewhat ingenuously urged 


-that the lower Courts failed to seé that the 
plaintiff was not entitled to raise the ques- - 


tion of, and sueceed ón, title independently 
of the 'alleged lease. Asa matter of fact, 
what really occurred was thatit was the 


' defendants who raised the question of title 


and it was in consequence of their plea 


_ thatthe -question, of title apart from the, 
‘lease had to be gone into. 


Moreover, itis 
pertinent to remark that; even in their 
appeal to the Court of the Additional 
District Judge, .the appellants refrained 
, present - question and 
expressly valued their appeal at only Ra. 75. 
I have been . referred to the decision in 
Promotha Nath Ganguly v. Amiraddi Sheikh 
(1) and Balasidhantam v. Perumal Chetty (2). 


: Che former decision isnot peculiarly apposite. 


In ita suit for khas possession was instituted 
against three defendants. The first defend- 
ant admitted that he had been holding the 
land under a lease from the plaintiff, which 


had expired. The other two defendants : 


established their plea that there was no 


‘relationship of landlord and tenant between - 


the plaintiff and them. The Court held that, 


‘inthe circumstances ofthe case, the suit 


could only proceed against defendant No. 1 
ona plaint stamped unders. 7, cl. (ii) of 
the Court Fees Act. 
quoted, the Court-fees were paid under the 
same provision, and what Aiyar and Sastri, 


JJ., decided was that the title.of the plaintiff : 
. need not be gone into in the case. 


Even 
assuming, therefore, that the appellants are 
entitled tQ raise, as they have done in effect, 


- the plea that insufficient Court- fees were 


paid, 
circumstances of this case, the question of 
title having been raised by the defendants 
independently of their denial of the lease 


“and it being clear that, in the circumstances, 


‘Court fees should have been payable on the 


market value of the.property under s. 7, 


el. (v) of the Court Fees Act, the ` question 


which remains is whether on that market 
value the Judge of the first Court had 
jurisdiction .to entertain the plaint.and 
decide the case. I. have verified the fact 


- that the Subordinate Judge in question 
- bad at the time jurisdiction in suits of the 


‘ ail = 27 Ind. Cas. 162; 


nature. of the present one up to Hs. 1,000, 


I have at the hearing recorded the state- ‘ 


ments of Counsel and .they are agreed that 


(1) 55 Ind, Cas. 178; 24 C. W. N. 151. 
27 N. L. J. 475; 1L. W, 


Lacami ORAND v, 8Ü8JÀ, 


‘In the Madras case . 


it seems to me that, in the, peculiar . 
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the market value of the property is Rs. 1,C00. 
Therefore, had the suit been framed in the 
form in which the present defendants- 
appellants now allege it should have been, 
for this is, in effect, what their allegation 
in para. 3 of the petition of appeal amounts 
to, the ‘Subordinate Judge in question 
would have had jurisdiction to try and 
-dispose of the suit. As this objection has 
only been raised for the first time in second 
appeal and as appellants-defendants in their 
appeal in the lower Appellate Court only 
paid Court-fees at the lower rate them- 
selves, I do not think this question should 
be re-opened now, no defect of jurisdiction 

being involved. 
The appeal accordingly fails and. is 
dismissed. Appellants must bear the re- 
spondents' cost. Costs in the lower Courts 
.as already ordered. A 
G RE, D. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
© Civit-Reviston No. 84 or 1927. 
May 12, 1927.° 
o 0 Present: —Mr. Justice Boys. 
Lala LAOHMI CHAND AND ANOTEER— 
A _ PLAINTIFFS ~APPLICANTS | 
- — Versus 
SURJA AND ANOTHER— DEFENDANTS— 
OPPOSITE PARTIES. 
Civil Procedure Code ‘(Act V of 1908), ss. 2 (11), 50, 
ó8—Swuit for recovery of amount due by. deveased 


person—Decree against person who has intermeddled 
with estate, whether can be passed. 


a suit against the son ofa deceased Hindu for 
the recovery of a debt due tothe plaintiff from the 
. deceased, the , plaintiff impleaded a separated brother 

ofthe deceased as a party and prayed fora decree 
“against him "also on the ground that he had sold’ 
: certain crops belonging to the deceased : 

Held, that a decree could ‘not be passed in the 
suit against the separated brother. [p. 339, col. 1.] 


Civil revision from an order of the Small 
Cause Court Judge, Saharanpur, dated the 
9th February, 1927, e 

Dr. M. L. Agarwala, for the Applieants. 

Mr. Nehal Chand, for the Opposite 
Parties. 


JUDGMENT.—The plaintiff sued. the 
son ofthe executant of a promissory-note. 
The executant and the son constituted a 
joint Hindu family, and the son was a 
minor at the date of the suit. Eventually 
: the Nazir of the Court was appointed as 

' guardian and the Judge of the Small Cause 


4 
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Court has given the plaintiff a decree, 


against the assets of the father Amir Singh, 


execuiant,in the hands of the son. "The. 


plaintiff also impleaded.as defendant No. 2 
'one Khushi Ram, a separated brother of the 
executant, and alleged that Khushi, Ram 
had taken possession of.and sold certain 
crops which had been-sown by Amir Singh, 
and he asked for a decree also against 
Khushi Ram. This has been refused to 
him, and the plaintiff now.asks us in revi- 
sion to give him that decree. He relies 
upon s. 2, sub-s. (11), s. 52 and s. 53; but 
"none of these provisions really help him. 
The question of what decree, if any, could 
.be passed against Khushi Ram, had to be 
decided at the time that the learned Judge 
‘of the Small Cause Court,was writing his 
judgment. At that time’ there was no 
decree in existence in respect ot the debt 


incurred by the executant Amir Singh. . 


Nor at that time were, any crops sown by 
` Amir Singh to be regarded as the assets of 
- Amir Singh, .All that s. 03 says is that 
when a decree has been passed in respect 
of the debt then so aad so shall follow as 
consequences, At the time. the learned 
` Judge was deciding the case, no decree had 
been passed in respect of the deht. 
larly, it is not until such decree has been 
passed in respect of the debt that the assets 
` of the joint. family become in the hands of 
the Hindu son the assets of his father; in 
_ other words until such a decree has been 
passed there is no estate of the father, the 
executant Amir Singh, in existence, and, 
therefore, there is no estate of such: father 
with which any body could intermeddle in 


the terms of sub-s. (11) of s. 2 of the Code 


of Civil Procedure. The learned Judge of 
the Small Cause Court was, therefore;in my 
opinion, quite right in refusing any decree 
against the- second defendant. In holding 
this I do not, of course, suggest in any way 
whatever anything. as regards. the real 
ownership of that crop in question. That 
may have to be determined in execution or 
by another suit as the plaintiff may be 


advised. "The application is dismissed with. 


costa. " "Ur 
A.N. A. Application dismissed. 


a 
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Simi- 


Venugopal Mudaliar, for the Respondents, x 
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MADRAS HIGH COURT. 
» APPEAL SUIT No. 141 or 1926, 
December 14, 1920. ' . 
Present:— Justice Sir Kumaraswami Sastri, : 
- Kr, and Mr. Justice Curgenven. 
.SATRAJI DONGERCHAND Frem By 
Partner RANGUNATHAMUL— . 
PrLAiNTiEF No. l—A PPELLANT 
` versus 


: MAHDO SINGH AND OTRERS—DRFEND.NTE- | 


AND PrLaiNTiEF No. 2— RESPONDENTS. 

‘Bengal State Prisoners Regulation (III of 1818) : 
— Pensions. Act (XXIII of 1871), ss. 8, 11 —Transfer: 
of Property Act (IV of 1882), s. 6 (d) (g)—Deposition 
of Ruler by Government of India~Internment under 
Hegulation III of 1818 and grant. of pension—Pen- 
sion provided by Native State—Allowances, whether 
constitute political pension, under Pensions Act—Lia-- 
bility to be attached in execution—Agreement by ex- 
Maharaja puis third person to draw portion of 
pension in discharge of debt, specifie pe | 
of, whether can be ER ee PE 

„in order to constitute a payment of political pen- 
sion it is not necessary that it should be paid by the 
Government out of its own funds. -[p. 34i, col. £&].. 

A pension payable to a political prisoner by the 
British Government undera statutory obligation to 
maintain that person does not cease to bea political 
pension within the meaning of the Pensions Act 
because the Government under some arrangement 
getsa Foreign State to remit the sum to the Govern- 


"ment Treasury for payment. [ibid] ' 


Muthusami Naidu v. Prince “Alagia s 
Simmala Raja (1), relied on. oe ene 

Bishambar Nath v. Imdad Ali Khan (2), distingu- 
ished. : 

A Maharajah was deposed by the Government of 
India who acting under the powers conferred by 
the Bengal State Prisoners Regulation, III of 1818, 
directed that he should be confined as a State pris 
soner and fixed an allowance for his maintenance ag 


‘required by the Regulation. The funds for the allow- 


ance were, however, provided by the Dfirbar of the ex- 
Maharaja's State: - 

Held, (1) that the allowances drawn by the ex- 
Maharajah were political pensions within the mean- 


ing of the Bengal State Prisoners Regulation, III of 


1818, notwithstanding that the funds were id 

by a Foreign State; [p. 341, col. 1.] PIENE 
_ 2) that the allowances constituted a political pens 

sion under the Pensions Act XXIII of 1571 and under 


“s. 11 of the Act. were exempt from seizure or attach 


ment by process of Court in British India; [ibid.] 

(3) that s.6, cls. (d) and (g) of the Transfer of - 
Property Act prevented the assignment or transfer of 
sucha pension; [p. 342, col, 2.| 

(4) that the Court could not: grant specific per- 
formance of an agreement enabling a third person to 
draw ‘such’ political pension and appropriate the 
whole or any portion of it towards the payment of a 
debt dus to such person. [p. 343, col. Lj] : 

Appeal against the decree of the Dis- 
trict Court, Bellary,in 'O. S. No. 17 of 1996 
(O. S. No. 50of 1925 on the file of the 


_Uourt of the Subordinate Judge, Bellary), ` 


Mr. B. Somayya, forthe Appellant, . 
Messrs. C, Sambasiva Rao and T. M 


E 
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ans 


Faget sce. f Ere 


“JUDGMENT: 

: Kuhara wana Sastri, J.—The 
Maharaja of Panna who is the respondent 
was deposed ‘by the Government of India 
who acting under the powers given to it 
by Regniation III-of 1818 directed that the 
ex-Maharaja should be confined’ as a 
State prisoner in Bellary. Exhibit X refers to 
the, proceedings, of the Government. An 
allowance was fixed for his maintenance 
as required by Regulation III of 1818 and 
this allowance was ultimately increased to 
Rs. 2,000.2 month. It appears. from the 
"^. ‘exhibits filed in this -case that the allowance 
`- was sent to the Collector of. Bellary by 
the Panna Durbar and was being disbursed 
by “him. The ex-Maharaja borrowed 
monies under three promissory notes, from 
the appellant. Under Ex. A dated the 
10th January, 1924, he promised to ‘pay 
Rs. 20,000, under Ex. DB, dated tbe 2uth of 
October, 1924, he promised to pay Rs z6,4.0 
and under Ex. O, dated the I8thof April 
1926, he promised’ to pay Rs, Z,0C0. There 
is a dispulé as to the amount which was 
actually advanced, the ex-Maharaja plead- 
ing failure of consideration for a large 
portion ofthe mounts claimed under the 
three promissory notes, lt.is, however, un- 
necessary to consider: in this appeal what 
the actual amount would be. In order to 
enable the appellant to recover the monies 
lent by him the “ex-Maharaja executed 
B. power-of attorney Ex. D, dated the 10th 
‘of January, 1924, in favour of the appellant 
firm. In Ex. D, he authorizes the appellant 
firm to be his true and lawful agent and 


40 sign and receive on his behalf fromthe . 


‘Bellary Treasury allowances that would be- 
‘come due to him each month and to disburse 
‘the amount on his behalf and he agrees to 
-ratify ‘and confirm all acts done on bis 
‘behalf by the appellant firm. Some differ- 
“ences arose after Ex, D but they seem to 
‘have been compromised and on the 22nd 
‘March, 1925 the ex-Maharaja wrote Ex. E 
. ` to the Treasury Deputy Collector, Bellary, 
_‘Btating that he had settled his differences 
with the appellant. firm and requesting the 
-Deputy Collector to continue the pay- 
ments to -the appellant firm under the 
‘power.of-attorney ‘already given. The 
ex-Maharaja requests the Deputy Collec- 
‘tor to pay the appellant the allowance for 
.A5 months ccnsecutively from the Ist of. 
April, ‘1:5, as per the pover-cfattorncy 
executed by him. ‘He says that le would 
“But eph tie peymect to ke wade to any 
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regular payments 


‘the power-of-attorney till. 


‘suit to enforce ‘any 


‘allowance payable to 


. nof specifically enforceable 
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other person during that ud On the date 
of Ex. A the ex-Maharaja also executed an 


` agreement Ex. F as to how the debt was to 


be discharged. He promises to pay the 
sum of Rs. 20,000 by instalments of Rs. 800 
to 1,000 every month -commencing from 
February, 1924, and in order to secure the 
of the instalments he 
authorizes the appellant firm to draw the , 


monthly allowance from the treasury and 


pay themselves the amount. On the lóth 
of April, 1925, he writes Ex. G to the 
appellant firm promising not to cancel 
their debt is 
discharged on the instalment system and 
he authorizes them to draw his allowance 
from the Government Treasury, pay them- 
selves the instalments due and to pay 
over the balunce to him. On the 30th of 
August, 1925, he addressed Ex. H to the 
Treasury Depnty Collector of Bellary with- 


.drawing the power-of-attorney, ‘Owing to 


his withdrawal -of the authority given, the 
Collector declined to pay: the allowance 
to the appellant and referred him to a 
remedies which he 
may have, The present suit was filed 
by the plaintifis.for specific performance 


‘of the agreement by the ex-Maharaja to 


allow the appellant firm to draw the 
him from the 
Treasury, pay themselves the amount due 
to them and hand over the balance-to the 
ex-Maharaja. Various defences were 
raised but it is only necessary to consider 
the pleas that the suit is barred as the 
amount. payable is a political pension 
under Act XXIII of 1871], that it is not 
liable to be attached or transferred both 


"under the Civil Procedure Code and the 


Transfer of Property Act and that specific 
performance ought not to.be decreed of 
the arrangement’ set out in the plaint. 
The District Judge was of: opinion that 
the Pensions.Act, XXIII of 1871, did not 
apply as the allowance was not paid by 
the British Government but by the Panna 
Durbar. He was also of opinion that s. 60, 
Civil Procedure Code,. and s. 6 of the 
Transfer. of Property Act would not apply, 
He, however, held that the agreement .was 
ag damages 
would be an adequate relief.. ` 


The first questicn is as to. the nature 
of the ellowarce which is payable to the 
ex-Mabaraja of Panne. The ex-Maharaja 
was & political prisoner detained under 


1 


^ 
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the provisions of Regulation III .of 1818. 


The .Ragulation oasts on the Govern meut, 


of. India the duty of making aa allowance 


for tha maintenance of a parson iaterned. 
I find it difficult to. 
863' why.such an allowance should not be a 


uader its provisions, 


political pension simply because the 
Government of Iadia on whom the duty 
„ia cist by the law arrangss 
` -Panna Darbar instead of 


of its own funds. , It seems to me to be 


clear from the exhibits filed in this case 


that tha allowance payable to the ex- 
Maharaja by the Government was by’some 
arrangement between the Government and 
th» Panna Durbar paid by the Pinna 
Darbir into the Government Treasury 
for the purpose of being disbursed to the 
ex.Maharaja. The Pensions Ast XXIII of 
1871 rafers.to pensions ‘and grants by 
Government of money or land revenue. 
S3c'ion 3 only defines ‘grant of money or 
land revenue,’ and says that it includes 
anything payable on the part of the 
Government in respect of any right, pri- 
vilege, perquisite or office. ‘It does not 
define the word ‘pension’ nor is there any- 
thing in.theAct which saya that the 
pension must be paid from the British. 
revenues. 
no pension 


granted or - continued by 


Government on political considerations, or: 


as à compassionate allowance and no money 
due or tu become dueon accountof any 
such pension or allowance shall be liable 
‘to seizure, attachment or sequestration by 
process of- any Oourt in British India, 
at theinstance of a creditor, for any 
.demand against the pensioner or in 
- satisfaction of a decree or order of any such 
' Court 
in anticipation of pension void. It seems 
“to me that there is nothing in the Pensions 
Act to' exclude allowances. granted hy the 
British Government to: political prisoners 
from its operation in eases where tho British 


Government by sofhe arrangement with a. 


Foreign State collects the allowance which 
it fixes from the Foreign State. I think the 
present case falls under the Pensions Act. 
In Muthusami Naidu v. Prince Alagia 
Manavala Simmala Raja (1) it was held 


that the pensions granted to the descend- " 


ants of the Kings of Ceylon who were resid- 
ing in Tanjore were ` political pensions ‘ex- 
empt from attachment under s. 266 (g) of 


- () 26 423, | 
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with the 
paying it out- 


Section ll expressly states that. 


Section 12 makes all assignments 
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theol Civil Procsdare (ble, which ew: 
responls to's. 6J (g) of the present Code; 
Banson, J, was of opinioü that pensions 
gradted or paid by a State for reasons of 
State do not lose their Gharaoter as political - 
pensions by reason of any arrangements for 
the purpose of the payment made by the | 
Government with somebody else, and that. 
s' 266 does not restrict the exemption to 
political pensions granted by the Govern- 
ment of India. 

. Reference was made by the Vakil for tha 
appellant to Bishambar Nath v. Imdad Ali 


. Khan (2). In support of bis contention that 


in order. to constitute a payment of political 
pension it should be paid directly by the 
Government out ofits own funds and the 
following observations of their Lordships of : 
the Privy Council wera relied on: 


~- "It is probable (although the point is not 
one which itis necessary to, determine in 
this case) that the enactments of s. 266 (g) of 
the Oode were not meant to cover pensions 
payable by a Foreign State, when remitted 
for paymént to their pensioner in India; 
but these enactments certainly include all 
pensions of a political nature payable 
directly by the Government of India. A 
pension which the Government of India has 
givena guarantee that it will pay, by a 
treaty obligation ‘contracted with another 
Sovereign Power, appears to their Lordships 
to be, in the strictest sense, a political pen- 
sion. The obligation to pay, as well as the 
actual payment of the pension, must, in 
such circumstances, be ascribede to reasons 
of State Policy.” 


The pensions which are referred to i 
their Lordships payable by a Foreign State 
are evidently pensions which the British 
Governmeat was' under no obligation to 
pay but which were remitted by the Foreign 


-State for. payment to their pensioner resi- 
‘dent in India. 
observations of their Lordships to show that 


[here is nothing in the. 


a pension payable toa political prisoner 
under a statutory obligation to maintain 
that person ceases to be a political pension, 
because the Government of India under 
Bowie arrangement gets a Foreign State to 
remit the sum to the Government Treasury 
forpayment. In this case the Panna Durbar 
makes the payment by reason of: some 
agreement or understanding .with.the Gov- 


^q») 18 O. 216; 17 L A. 181; 5 Sar, P. C. J. 619: 


Renae d and Jackson's P. C. No. 122; 3nd, Dec. 2 s) 


144 (P. 0). Ee" E 
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ernment of India and any arrangement be- 


' tween the. Government of India and the 
. Panna Durbar would, in my opinion, not 
: affect the question as to tlie allowance being 
, & political pension. Moreover, as pointed 


Y 


. made 


out in Muthusami Naidu v. Prince Alegia 
Manavala Simmala Raja (1), the word 
‘political pension’ is a general term and the 
source from which the money is derived is 


“not. an element which should be taken into 


consideration so long as the payment is 
by ‘the Government through its 


. Treasury. The cases to which reference was 


made by the appellant's Vakil do not touch 
the present case. In Annapurni Nachiar 
v. Swaminathan Cheity (3) the question 
-rose as to whether future maintenance 
payable to a Hindu widow ean be attached 
and it was held that aright to future main- 
tenance was not property within the enabl- 


' ing words of s. 6 of the Transfer of Pro- 


perty Act, or an interestin property restrict- 


-ed in its enjoyment to the owner person- 
. ally within. the meaning of para. (d), 


and the mere fact that a transfer is not 
reeogniséd by the Transfer of Property Act 
is not conclusive on the question or its 
validity. In Subraya  Sampigethaya v. 
Krishna Baipadithaya (4) the question was 
whether the right of a widow to future 
maintenance under a registered deed and 
charged on immoveable property is capable 
of being transferred before the maintenance 
became due, and it was held that the right 
undera contract to a definite amount for 
future maimtenance is property within the, 
enabling words of s: 6 of the Transfer of 
Property Act but that the question still re- 
mained whether it was an interest in pro- 
perty restricted in' its enjoyment to the 
owner personally and that this question is 
not one capable of a general answer but 
must depend upon:the facts of each case to 


“be ascertained from the’ wording of the’ 


“document and the surrounding circum-_ 


stances at’ the. time of its execution. 
Asad Ali Molla v. Haider Ali (5) was a 
tase where a decree for maintenance 
was assigned... These cases, in my 
opinion, do not cover ths question now rais- 
ed. Itis clear that the amount payable to 


“ the ex-Mábaraja is, not an amount that has 


(3) 6 Ind. Cas. 439; 34 M. 7;8 M. L.T. 108; (1910) 
M. W. N. 505; 20 M. L. J. 785. . 

(4) 73 Ind. Cas. 584; 19 L. W. 6; 46 M. 659; 45 M. L. 
J. 533; A. I R. 1924 Mad. 22; 33 M. L. T. 57. 

(8) lue Cas. 826; 12 O. L. 4.130; 114 O; W. N. 918; 
38 Q. 13. 
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been fixed by any decree or order of Court 
noris the amount given to him from time 


to time one which he could claim as a matter 
of right butit'is in the discretion of the 


Government to allow such sum as it thinks 


proper. Itis open to the Government to 
reduce the sum to any figure which it 
thinks proper and the ex-Maharaja would 
have ne legal redress. ` There is, therefore, _ 
very little analogy between the cases of 
political pension granted under Regulation 


‘IIT of 1818 and cases of maintenance which 


under the Hindu Law is payable to a widow 
orto a junior member of an impartible 
estate. lamalso of opinion that s. 6 of the 
Transfer of Property Act would prevent the 
assignment of a politieal pension. Olause 
(d) prohibits the transfer. of an interest in 
property restricted in its enjoyment to the 
owners personally and cl. (g) states that 
stipends allowed to military and civil 
pensioners of -Government and political 
pensions cannot be transferred. I have 
already given my reasons, for holding that 
thé allowance granted to the ex-Maharaja 
is a political pension. I’ think it. is also 
restricted in its enjoyment to the owner per- 
sonally as Regulation LII of 1818 expressly 
states that the allowance is to be for’ the 
maintenance of the political pensioner and 
s. 7 expressly states that the amount is to 
be used for the maintenance of the political 
pensioner and for that purpose only. Re- 
ference has been made to the recent deci- 


-sion of their Lordships of the Privy Coun- 


eil in Rajindra Narain Singh v. Sunder - 
Bibi (6), where their Lordships observed: 
that thé proper remedy in‘a fitting case 
where a person wants to proceed against. 
amaintenance grant is to get a Receiver 


‘appointed for. the realisation of the rents : 


and profits of the property, with directions 
to pay out of the same a sum sufficient and 
adequate for the maintenance of the judg- 
ment-debtor and his family and apply the 
balance towards the liquidation of the 
decree. In this case thÉ property proceed- 
ed against in execution of the decree was 
an amount due tothe judgment-debtor out 
of the rents and profits of immoveable pro- 
perty granted to him in lieu of mainten- 
ance without power of transfer, and their 


` Lordships while holding that such a right 


(6)’ 87 Ind. Cas: 295; 47 A. 385; 41 C. L. J. 383; 3 
Pat. L. R. 142; 27 Bom. Li R. 849; A. I. R. 1925-P. C. 
176: 23 A. L.J. 634; 49 M. L. J.214; 22 D. W. 284; 
L. R. 6 A. (P. O.) 138; (1995) M, W. N. 630; 52 LA. 
262; 30 C. W. N. 818 (P. C)). Pu e 
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is not attachable and liable to be proceeded. 
against point out the remédy. which in 
their opinion was the proper one in a fitting 
ease. Their Lordships.in-.this case indicate- 
a remedy which might be available to a. 


decree-holder in a fitting case; where he; 


has obtained a decreé against the judgment- 
' debtor and seeks to proceed by way of exe- 
cution against the properties which are 
assigned to him for maintenance.- But 
this is no authority for holding that the 
' Court can grant specific performance of an 
agreement enabling a person to draw’ a 


-political pension and appropriate the whole . 


or any portion of it towards the payment of 
a debt. Whatwe are concerned with is 
- the right to enforce specific performance 
of a contract like the present. I am -of 
opinion that specific performance was 
rightly refused. by the District Judge. 


The appeal fails and is dismissed with . 


costs of. the Ist respondent. 

.- Curgenven, J.—The appeal arises out 
nÊ a suit instituted by two Marwadi firms 
doing business at Bellary against the. ex- 
Chief of Panna; who since 1902 has resided . 
at that place as a State prisoner. .On 10th 
. January, 1924, the defendant executed 


to the plaintiff a promissory note for. 


Rs. 20,000 and, on-the same day, other docu- 
ments (l) a power-of-attorney, Ex. D, ap- 
pointing the first plaintiff his agent for the 
purpose of drawing his monthly allowance 
of Rs. 2.000 and (2) an agreement to pay the 
loan of Rs. 20,000 in monthly instalments of 
Rs. 800 to. Rs. 1,000 and notto revoke the, 
power-of-attorney until the whole was paid. 


The defendant subsequently borrowed fur- . 


ther sums of Rs. 28,400 and Rs. 2,000 
from the plaintiffs, and eventually resiled 
from his agreement, securing payment to 
himself of the whole allowance by the local 
treasury. Thesuit was accordingly brought 
:.-for specific performance of the agres- 
' ment, and for an injunction restraining the 
defendant ‘from drawing the allowance in 
. violation of the termg of it. A number of 
' issues were raised but the broad question. 
we are now concerned with is whether 
the contract between the parties is of such’ 
a nature. that-specific performance: of it 

' should be decreed. | OF ee» ce tN os 
The three documents. executed’ on 10th 
January, 1924, are to be read 'as components 
of a single transaction, and it has not been 
seriously disputed that they created an 
agency coupled with interest, of that the 
right to exercise such an agency may, in 


SATRAJ£ DONGEROHAND FIRM V. MAHDO SINGH, ` 


„suitable circumstances, be specifically en- 
forced. . The interest which the defendant- : 


- provisions ef the Aot. 


4 UP 


343 


‘purported to transfer at the same time as 
he. created the agency was a right toa por- 
tion of each succeeding month's allowance 
as it fell due, The question which im- 


mediately arises is whether the. allowance: 


while still in prospect was alienable. ` ` 

Under para. (d) of s. 6 of the Transfer 
of Property Act ‘an interest in property 
restricted in its enjoyment to the owner 
‘personally cannot be transferred by him’ 


and under para. (g) of the same section poli- ' 


tical pensions cannot be transferred. Deal- 
ing first with the former clause, the applica- 


tion of this provision to a right, to future. ` 


maintenance was considered in Annapurni 
Nachtar v. Sawminathan Chetti (3) and itfwas 


held that such à right was neither property : 


within the enabling words of s. 6 nor an 


` 


interest in property restricted in its en- > 


joyment to the owner personally within -’ 


the meaning of para.(d)so that the ques- 
tion had to be considered apart from the 
That was a case of 
a Hindu widow’s ‘maintenance allow- 
ance, and upon. à similar .case arising in 


Subraya Sampigethaya v. Krishna Baipadi- - 


thaya (4)a reference was made to a Full 
Bench on the ground that the decision in 


Raneé Annapurni Nachiar v. Swaminatha : 


Chetty (3) appeared to be at.variance with 
s. 6 of the Transfer of Property Act. While 


deciding that in the particular instance in - 


question the widow's rightto future main- 
tenance wasalienable, the Full Benchabstain- 


ed from pronouncing upon the general ques- : 
tion, holding that each such case must be’ 


examined for an answer to the. question 
whether. the right is restricted in its en joy- 


mentto the owner personally. I propose, . 
' therefore, to apply this test here. 


fendant isa State prisoner, placed under 
restraint ‘in conformity to the orders of the 
Governor-General in Council and the pro- 


visions of Regulation III of 1818' ag the. 


warrant fled as Ex. XI in thesuit shows. 
As such ‘he is in receipt of the allowance 
in question, and if we turn to the Regula- 


“ tion we find ‘in, the preamble an expression. 
. of the need that in the case of every State 


"prisoner, 'suitable provision be made for 
his support according tehis rank in life,' 
and in s..7 that the officer in whose custody 
the State prisoner is. placed shall take care 
that the allowance fixed for his .support ig 
duly appropriated. to that object. {tis try 


that an attempt has been: made to argue: 


The de- . 
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that, because the allowance is met from the 
revenues of the Panna State and not of 
the Government of India, it is not such an 
allowance as the Régulation . provides for, 


but we „bave not to look to the source but. 


‘to the authority, and though the Panna 
Durbar may formally sanction ‘or approve 


‘the rate of maintenance, there can be’ no 


. doubt thatit is the Government of India 


which had made itself responsible.for ensur- - 


ing that it is furnished, Ithink, therefore, 
that this allowance is subject to the provi- 
sicnsof Regulation HI of 1818, and the 
words I have quoted show clearly that it 
is to be appropriated to the support of 


“the, State prisoner, and to no other pur- 


-pose. The Government, having regard to the 


defendant's rank, have fixed this allowance 
at Rs. 2,000 per mensem, and it is not 
open to him to defeat’ the purpose of that 
arrangement by alienating a portion of it 
and contriving to live on the remainder, nor 


‘is it open to the Court, whether directly or 


indirectly, to enforce such an alienation. 
That the future instalments of mainten- 
ance are inalienable is clear, I think, from 
another consideration; that neither the 
allowance-holder” nor 


the allowance. If the Government of India 
chose to revoke the allowance to-morrow, 
orto reduce it by,one. half, they would 
ba free todo so, The recipient has no 
such enforcéable right, as for instance, the 
widows. had in the cases above cited, and 
the conseguence is:that he had nothing 


` beyond an expectation to transfer. On this 


ground it cannot be said that there wasa 


. transfer of property within the meaning of 
_ B. 6 of the Transfer of Property Act.. And, 


x 


whether or not that be a conclusive argu- 
ment against its transferability, the fact 
that the grant is revocable at the will of 
the grantor shows plainly I think, that 


‘it was intended to b» purely personal to the 
' grantee. le í 


. These considerations appear to be suf- 
cient to dispose of the plaintiff's claim, 
which may also, in my view, be successfully 
resisted on the ground that the allowanca 
is inthe nature ofa political pension, and 
so is inalienable under para. (g) ofs, 6. 
Reference may, be. made 
Naidu v. Prince Alagia Manavala Simmala 
Raja (1) for arefutation of the argument that 
because the source from which the payment 
is made is not the Government of India's re- 
yenues—in that case the funds were: provid- 
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his alienee can. 
enforce by process of law the payment of 


io Muthusami. 
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ed by the Ceylon Government—the allow- 
ance is not a‘ political pension’ within the: 
meaning of the proviso to s. 60 (1) of the 
Civil Procedure Code or, as here, s.6 of 
the Transfer of Property Act,. The same 
. ease is authority for holding that fora pen- 
"Bian to be political it must be,granted or 
paid by State for reasons of State which 
appear&-to apply to the allowance now’ 
in question. © : 
: There remains: the ` point whether as- 
'suming the allowance to be alienable the 
claim to specific performance is suchas the 
Court should allow. Under para. (n) of the 
proviso tos. 60 (1), Civil Procedure Code, a 
right to future maintenance is not liable 
to attachment for sale under a decree of 
Court, and I do not think that a Court 
“which has discretion whether or not to’ 
enforee specific performance, should permit 
a creditor toachieve by one means what 
he is debarred from doing by another. The’ 
foree of this argument is not; I think, weak- 
ened by the cireumstancethat,as was held by 
-the Judicial Committee in Rajindra Narain 
Singh v. Sunder. Bibi (0), a decree-holder 
may, in a fitting cdse, obtain what is known 
as.equitable execution by the appointment 
of a Receiver to realize and distribute the 
- debtor's income according to the Court's 
directions. In deciding whether to permit 
‘such a course the Court, I conceive, would 
be guided by much the same considerations 
“as would weigh withit in granting orrefusing 
specific relief; and what would bea fitting 
case from the one point of view would be 
equally so from the other. Itis accordingly 
no answer to say thatthe Court has juris- 
diction to apply this method of exeeution. 
I agree that this appeal should be dis- 
missed with costs of lst respondent, 
. V. N,V. Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
Ex«curIoN SECOND AppsaL No. 886 oF 1926. 
: May 11, 1927. 
"i Present: —Mr. Justice Dalal. | 
- Musammat MENDHA KUNWAR~— . 
_ |. DEFEBNDANT—ÁPrFLICANT 
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GANGA SARAN SAHU—Dec.s8e-HoL_pge 
AND PATESHRI PRASAD LAL AND OTHERS 
—JUDGMENT-DEBTORS— OPPOSITB PARTIES. 

Civil Procedure Code (Act V of 1908), s. 102—Small , 
^ Cause Court decree—Transfer to:Munsif for execution ~ 


-cumstances of the. present case. 
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—Order in execution proceedings, whether appealable 
—Second appeal, when lies. - A ; 


“The Court executing a decree sent to it has the 


game powers.in -executing such decree as if it had ` 


beon passed by itself, and its order in executing such 

dəcreə is subject to the same rules -in respect of 

appeal as if the decree had been passed by itself. 
An order’ passed by a Munsif in execution pro- 


ceedings relating to a.decree ofa Small Gause-Court ` 
which had been ‘transferred to the Munsifs Court. 
18,, 


for proceeding against immoveable property 
therefore, appealable under s.96 of the Civil Pro- 
cedure Code. 

Even when a decree of a Small Cause Court has 


een transferred for execution against immoveable - 


property to a  Munsif's Court,” no second appeal 
would lie from an order made in execution proceed- 
ings where the matter is governed by s. 102 of the 
Civil Procedure Oode. : 

Harakh v. Ram Sarup (1), followed. 

Execution second appeal from a decree 
of the Subordinate Judge, Basti, dated the 


.4th of February, 1926, 
Messrs. Shiva Prasad Sinha and Ambika. 


Prasad, for the Appellant, 
Mr. N. P::Asthana, for the Respondents, 


JUDGMENT.—The only important 
ground for decision in this appeal is ground 


No.8, the lower Appellate Court had no 


jurisdietion to hear the appeal because a 
second appeal cannot lie under the cir- 
Such a 
second appeal would be barred under the 
provisions of s. 102, Civil Procedure Code, 
as was held in the case of Harakh v. Ram 
Sarup (1), In the present case the decree 
was passed by a Court of Small Causes 


which transferred it for execution to the 


Court of a Munsif because the decree-holder 
applied for sale of immoveable property 


belonging to the judgment-debtor, “and ' 


under s. 7 (a) (iii) of the Code of Civil 
Proceddre a Court of Small Causes cag- 
not execute a decree against immoveable 
property. In the Munsif's Court the judg- 
ment.debtor raised an objection, and the 
objection was decided in favour of the 
judgment debtor. The decree-holder ap- 
pealed and obtained a favourable decision 
from the Subordinate Judge. From that 
decision of the Subordinats Judge: the 
present second appeal is filed. Tne case 
quoted above referred to similar circum- 
stances, and it was held that no second 


- ü8ppeal would lie in respect of an order 


‘made in execution proceedings relating to 


matters governed by s. 102, Civil Proceduré 


Code, even when the deeree was transferred . 


for execution to the Court of a Munsif, 


. (1) 12 4. 579; A. W. N. (1890) 206; 6 Ind. Dec. (N. 
1118. ; k | i 
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The argument may, however, arisa that 

the lower Appellate Court had no jurisdic- 


tionand it having acted without jurisdic- 
tion, the, defendant (judgment-debtor) «an 


.apply. to, this Court in revision to set aside 


the order of the. Subordinate Judge if 
passed without, jurisdiction. The defend- 
ant-appellant’s learned Counsel referred to 
the provisions of s. 24 in cl, (4) of which. it. 
is laid down that'the Court trying: any” 
suit: transferred ‘or withdrawn under. that. 
gection from a Court of Small Causes shall, 
for the proposes of this ‘suit, be deemed: 
to bea ‘Court of Small Causes.. The con- 
tention was that 'even after the transfer 
to the Munsif the- ezecution proceedings. 
continued to be thoseofa Oourt of Small 
Causes, and there could be no appeal from - 
an order passed -on an. objection made: 
during those proceedings by the Court. of- 


' the Munsif. Proceedings of transfer, how- . 


ever, were not taken under s, 24, but they 
were taken under s. 39, when the Court of 
Small Causes transferred the decree to the: 
Oourt of the Munsif forexecution for the 
reason that it had no jurisdiction to sell 
immoveable property in execution of the 
decree. Under these circumstances the 
provisions of s. 42 will attach to the pro- 
ceedings whilethey are carried onin the 
Court ofa Munsif, The Court executing 
a decree sent to it shall have the same 
powers in executing such decree aa if it 
had been passed by itself, and its order in 
executing such decree shall be subject to 
the same rules in respect of appeal.as if the 
deeree had been passed by itself. When. 
the Munsif passed an order in execution 
proceedings which was transferred to him 
by the Court of Small Causes, the'prder 
must. for the purposes of appeal be deem- 
ed to hava been passed as if tùs decree had | 
been passed by the Munsif. In the case 
Of a decree passed by the Munsif it will. 
be appealable toths District Judge under’ 
s. 96, Civil Procedure Code, and so the lower 
Court had jurisdiction to hear the ap- 
peal filed by the decrae holderin, the pre-. 
sent.case. A i 

I am, therefore, of opinion that the sixth © 
ground of appeal fails. As no second | 
appeal. lies this apoeal is disniissel with 


ALN, A. Appeal dismissed, 
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‘ versus a 
GOBIND:RAI—DszFENDANT—RESPONDBNT. 

' "Agra Tenancy Act (II of 1901), ss. 164, 201 ($)— 
Recorded proprietor—Suit for'profits—Conclusive pre-- 
sumption of right to sue—Presumption, whether in- 
applicable where parties are. members of joint Hindu 

amily. / 

| Under s. 201, sub-cl. (3) of the old Agra Tenancy 
Act if a person is recorded as having the pro- 
prietary right entitling him to institute a suit under 
the provisions of Chap. XI of the Act, there is an 
irrebuttable and conclusive presumption that he has 
a right to institute a suit for profits and this pre- 
sumption is -none-the-less applicable because the 
parties to the suit are members of a joint Hindu 
family and the defendant is the karta ofthe, family. 
^ Durga Prashad v. Hajari Singh (1) and Sheo Narain 
v. Rala Rao (2), followed. : A 

. Second appeal from a decree of the Addi- 
tional Judge, Saharanpur, dated: the 9th of 
December 1924. n 

Dr. M. L. Agarwala, for the Appellant, 


Mr. N. Upadhiya, for the Respondent. 


JUDGMENT.—This is a plaintiff's" 
appeal arising out of a- suit for profits 
under s. 164 ofthe old Agra Tenancy Act 
against a lambarda?. The plaintiff's name 
is recorded as proprietor of a specific 
area of land witha specific share of the 
profits. The defendant is admittedly a 
lambardar of the village’ The parties are 
brothers. The ‘Courts. below. have dismiss- 
ed’ the sfiton a finding that the family 
is joint, and that a member of a. joint 
Hindu family hasno right toclaim profits. 
from the karta of the family. 

In òur opinion; it was not open to the 
` Courts below to go into the question of. 

the jointness or the separation of the par- 
ties. The plaintiff repudiated the sugges- 

tion that he was a member of a joint 

Hindu family. His name was recorded 

asa proprietor in the revenue papers for the 
years for which the profits were claimed. 
‘Under s. 201 sub-cl. (3), if the plaintiff 
. ig recorded as having the proprietary right 

-entitling him to institute a suit under the 
provisions, of. Chap. XI. the Court shall 
‘presume that he has this right. The de- 
fendant’s plea that the plaintiff -has no 
such right because the family was joint, 
Should not have been allowed to prevail. 

' It was held by & Fall Bench of this 
' . Court in the case of Durga Parshad v. Hajari 


, 
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Singh (1) that the words “shall presume" in 
the section mean irrebuttable and ‘conclu- 
sive presumption. . The, learned Vakil for 
the respondent relies on an unreported 
case decided by Sunder Lal, J., namely,. 
Dharam Singh v. Ratti (Second Appeal No. 
443 of 1913, decided on the lst of March, 
1917). That case, no doubt, helps him. 
We are ‘of opinion’ that the learned 
Judge's. view that the presumption merely 
meant that the recorded co-sharer had a 
proprietary right and did not mean that 
he had aright to institute a suit for pro- 
fits, was not correct. Reading sub-cl. (1) 
with sub ci. (3), itis obvious that the pre- 
sumption relates to the existence of the 
proprietary right entitling the recorded co- 
sharer to institute a suit. for profits under 
Chap. XI of the Act. The view of the 
single Judge is contrary to that subse- ' 
quently expressed by a Bench of this: Court 
in .the casefof Sheo Narain v.-Rala Rao (2) 
where it was held that-the presumption was 
none-the-less applicable because the parties 
to the suit may be members of a joint: 
Hindu family. As remarked above, we 
think that the question of jointness should 
not'at all have been gone inté. - 

We may note that the learned District 
Judge has relied on the fact that an entry 
in the wajib ul.arz for a previous period 
indicates that the defendant collects rent 
as the manager ofa joint Hindu family. 
This wajib ul-arz not being for the years 
in suit, cannot override the entry in the 
khewat. It is also possible that a family 
may be joint in the year for which the 
wajib ul-arz has been prepared and may 
become separate afterwards. Under these 
circumstances the presumption undef s. 201 


“ag interprated above stand. , 


We accordingly allow this: appeal and 
setting asidé the decree of the Courts below 
remand the case under O. XLI,r. 23 to 
the Court of first instance through the 
lower appellate Court for the determina- 
tion of the correct angount of profits due 
to the plaintiff. In our opinion the plaint- 
iff should get his costs in the lower Appel- 
late Court and in thié Court including fees 
on the higher scale. The costs in the 
Court of, first instance will abide the? 
event. : i : : m 

ALN. AL Appeal allowed: 

* (1) 11 Ind. Cas. 116; 33 A. 799; 8 A. Tu. J. 1025. 

(2) 69 Ind. Cas. 208; 44 A. 616; A. I, R. 1922 All, 332; 

9 O. & A. L. R. 150. 4 ; 207 
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MADRAS HIGH COURT. - 
Orry Orvin Coort Arrear No.57 or 1925. 
January 9,1927. | ' 
. Present:—Mr. Justice Waller. . > 
Tur SECRETARY or STATE ror INDIA 
. IN COUNCIL —DEFENDANT APPELLANT 


. — versus ‘ m 
P. A. MADURAI CHETTY AND ANOTBER— 
` PLAINTIFFS — RESPONDENTS. 


> Salt Act (XII of 1889), ss. 48, 81, 85—Duty payable ` 


by licensee—HEnhancement of rate before actual removal 
of salt—Liability of «licensee to pay enhanced duty— 
Charges under s. 48, whether personal—Coercive proce-. 
dure, whether could be employed. 


-The duty payable by a licensee under ss. 43 and - 
“85, Salt Act, is that in force at the time of the re-. 


moval of the salt. - 


Where, subsequent to payment of the duty but 


before the removal of the salt, an enhanced rate 
comes into force, the. licensee is bound to pay at the 
enhanced rate. : 

Brito v. Secretary of State for India (1), distingu- 
ished. : i 


"The charges referred to in 8,48 of the Salt. Act . 


involve a personal liability and are, therefore, re- 
coverable under s. 84 asifthey were arrears of land 
' revenue, : 


* Appeal against. the decree of the City 


. Civil Court; Madras, in O. S. No. 235 of 1924. - 


The Government Pleader, for the Appel- 
lant. ' 

Mr. V.S. Narasimhachariar, for the Re- 
spondents. 


JUDGMENT.-The appellant -in thie 
case is the Seeretary of State for India, 


The respondent was the transferee of 800. 


maunds of salt belonging to a -licensee 
named Chengalraya  OCnuetty. On -Mıh 


February, 1923, he applied for permission: ` 


to remove the salt, paid the ‘duty of 
Rs, 1,000 at the then current rate of Rs. 1-4-0 
per maund and got orders for delivery. 
The salt was, however; not removed till 
Ist March by which time- the duty had 
been doubled. By a rule framed under 
s.85 of the Salt Act, the duty. payable -is 
that in force onthe date of removal. The 
respondent was called upon to pay the defi- 
cient duty of Rs..1,000 but refused to do so. 
Coercive steps were Paken against him 
under s. 84 of the Act: whereupon he paid. 
He then sued torecover the sum of Rs. 1,000 


plus interest and obtained a ¢ecree from ' 


the' City Civil Court. SA f 
As 

reasoning, it proceeded on some ground of 
supposed hardship of which the respondent 
had been the innocent victim.’ For reasons 
which do not appear and asto which it 
is idle to speculate, ‘the Commissioner 
issued instructions on 23rd February that 


AK 
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1 understand - the “lower. Oourt’s- 


e ^ 
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` the hours ofremoval should be restricted i 
to four a day. The lower Court thought 
that but for the restriction, the respond- 


' ent would have remòved his salt on 27th 


or 28th February, and that he should not 
` bè- penalised for a delay for which he 
. was not responsible. That seems to me 
to be entirely beside the point, <A perfectly 
-valid rule had been framed under s, 85 of 
the Act, laying down that the. duty pay- 
able is that in force at the time of removal, 
The respondent cannot escape from the - 
"operation of that rule by alleging “that, . 
but for certain restrictions, he might have 
removed the salt earlier. The restriction 
was not designed to prejudice him in 
particular. They were imposed presumably, 


. for general administrative purposes by an ` 


authority competent to impose . them. 
They may have caused a delay for. which: 
the respondent has to suffer, but the rule 
is there and he cannot avoid its effect. . 
The lower Court relied on the ruling 
reported as Brito v. Secretary of State for 
India (1). lé does not-appear from the 
facte of that ease whether there wasa 


‘rule in force in Bombay similar to the 


~one with which weare now dealing. Iagree 
that the respondent, when he paid the old 
rate of duty, acquired a right to remove the 
salt, but ifthe rate was enbanced before 
removal, the rule is clear that he had to 
pay atthe' enhanced rate. I findon the 
first issue that the réspondent was bound 
to pay duly at the enhanced rate. | 

Thelower Court was further of spinion 
that the authorities were not entitled to- 
resort to coercive processes against the 
respondent under s. 84 of the Act. It 
relied on ‘an unreported decision of a 
Bench of this Court in C, C. C. A. No. 14 of 
1918 which held. that the charges referred 
“to in ¢.43 of the Act carried no personal 
liability and could not be recovered under 
s. 84. With greatrespect, I am unable to 
follow that decision. Section 43 is statedly 
subject ‘to.rules framed under s. 85. Rule 
* 81 imposes on the licensee (and consequent- 
ly on his transferee) the liability to pay 
dhe duty in order to ‘get an order for. 
delivery, if the duty is not paid it is 
one due from him and recoverable, in the 
first instance, from any money owing ‘to, 
him.by- the Commissioner or from any 
salt belonging to him ' that “may not 
have been removed. Failing recovery in 


(1) 6 B. 251; 3 Ind, Dec, (N. s.) 624, 


348. 


arrear of land revenue. 1 find that the 
deficient-duty was recoverable from the 
.regoondent under s, 84- of the Act. 
The appeal is allowed, and the suit is dis- 
missed with costs thrcughout. 
nNUN Y. Appeal allowed. 
Ls A. N A, 


uman | 


ALLAHABAD.HIGH COURT. 
| BgcoNDb Civiu Appgat No. 910 dF 1935. 
^ May 23, 1927, - 

Present :—Mr. J ustice Ashworth and 

; Mr. Justice. Iqbal Ahmad. 
RATI RAM —PLAIUNTIFF—AÀPPELLSNT 
` - versus 

HARDEW A—DereyDantT—RgSsPoONDENT. 

Oaths Act (X of 1873), s. 11— Statement of referee _ 
not amounting to ‘evidence'—S. 11, whether applio- 
able. 

Where the parties to a suit agree to abide by the 
statement on oath of a referee, it is necessary for the 
application of s. 11 of the Oaths Act that the state- 
ment given by the referee should amount to ‘evidence’ 
of the fact in controversy between the parties. £ 


Second appeal from the decree of the 
District Judge, Meerut, dated the 30th of 
January, 1925. 

Dr. D 'C. Vaish, for the Appellant. 

Mr. S. M. Husain, for the Respondent. 

Jd UDGMENT.—This is.a plaintiff's 
appeal and arises out ofa suit for recovery 
of Rs. 700 on the basis ofa pro-note dated 
the 19th of June, 1921, alleged to have 
been executed by. the defendant-respond- 
ent in favour of the plaintiff. 

The defence to the suit was that the 
defendant never borrowed any money from 
the plaintiff nor executed the pro-note in 
dispute and that thè pro note, was not Sup- 
ported by consideration. ' 

On the date fixed for the hearing of the . 
suit the parties agreed to abide "by the 


statement on oath of one Khem Chand alias. ' 


Khimma.. Khimma's statement was record- 
ed by the Court. He-did not make any 
Statement on his own personal knowledge 
. gud stated that he had settled the dispute.” 

between the parties and had decided that 
the defendant should pay to Rati Ram the- 
gum of Rs. 450 in nine monthly instalments 
of Rs. 50. -He was shown the pro-note in 
dispute and was asked to state whether or 
not the pro-note in dispute was genuine. 
Io- reply to this question he stated that he 
could make no statement with respect’ to 
the pro-note, and that he was not prepared ' 
to arbitrate the dispute between the parties ` 


! AZIM t, BAHADUR KBAN, 
either of those ways, it is recoverable as an relating to the pro- -note, 


^ — [1C8 L 0, 19:7]. 
He never stated 


thut he could on his personal knowledge 
say that any debt had been advanced by 


the plaintifi to the defendant, 
-The trial Court refused to apply to the 


statement of Khem Chand the provisions 
of s. lL ofthe Oaths Act and, after recor- 


ding the evidence for the parties, came to 
the conclusion that tbe pro-noté was not 
genuine and was not supported by ' conei- 
deration. Accordingly that Court diemisg- 
ed the plaiatiii's suit, 

On appealby the plaintiff the lower Ap- 
pellate Court has affirmed the decree of the 
trial Court. The lower Appellate Court bas 
held that the evidence produced by the 
plaintiff. to prove the pro-note in suit was 
not worthy of belief. It has further held, 
that, Khem Chand not having made any 
statement with reference to facts on his | 
own ‘personal knowledge, the trial Court 
was right in not deciding the case ac- 
cording to the statement of Khem Chand, 

In our judgment, the decisions of the 
Courts below are perfectly correct and 
ought to be affirmed. For the application 
of s. llofthe Oaths Act itis necessary that 
the statement given by a referee should 
amount to“ evidence” ofthe fact in con- 
troversy between the parties. It is clear 
that the decision of the referee is not evi- 
dence with reference to the matters in 
dispute. Thaf beingso the statement of 
Khem Chand could not be treated as evi- 


„dence given in accordance with the pro- 
‘visions of s. 10 of the Oaths: Act and could 
-not be accepted as conclusive under s. 11 


of the same Act. Khem Ohand professed 
to act as an arbitrator though he was never 
appointed arbitrator by the parties. There- 
fore, the trial Court was rightin deciding’ 
the case on the merits, - We dismiss the ap- 
peal with costs. 
B, L. 


t 


Appeal dismissed. 





LAHORE HIGH COURT. 
Second Civin APPEAL No 587 oF 1923, 
April 23, 1927. 
Present: —Sir Shadi Lal, Kr., Chief Justice, 
. and Mr. Justice Jai Lal. 
AZIM (DzczE:sED) AND OTHERS—VENDEES— 
' DEFENDANT3—ÀPPELLANTS 
versus 
BAHADURKHAN— PLAINTIFF, 
ABDULLAH—Venpnor, DEFENDANT— 
- RESPONDENTS. 
- Pre-emption—Prior and puisne mortigages--Sale ot 


$ [103 I. 0.192} 


empt suing for redemption alone—Subsequent suit for 
~ pre-emption, whether barred—Estoppel. ` 


Gertain properties which were mortgaged to two . 


^ persons successively” were sold to the prior mort- 


. gages. Ths puisne mortgages who was entitled to 


pre-empt ths sslo,' without expressly reserving this 
* right, sued as a puisna mortgagee to redeem the 
prior mortgage : 
: Hell, that a subsequent suit by the puisae mort- 
.gagae for pre-ompting the sale was not barred. - 
. Bawa Lehna Singh v. Jagan Nath (1) and Chandras 
7 v. Ibar Khan (2), distinguished. : 


Second appeal from the decree of the Dis- 
trict Judge, Attock, at Campbellpur, dated 
"the 18th December, 19/72, 
-of the- Subordinate Judge.» First Class, 
Oampbellpar, dated the 7th July, 1922. ' 

Mr, .Shambu Lal for Mr. M. L. Puri, for 
- the Appellants. : 

Bakhshi Sain Das, for the Respondents. 


JUDGMENT.—This is an appeal by 
Azim, Jalal and Gulab, the vendee-defend- 
,&nts, in a suit fer pre-emption. , 

|. [Their Lordships after considering a pre- 
‘liminary objection which is not material for 
this report proceeded as follows :—] 

- On the merits the only. ground taken 
‘before us is that. the plaintiff had waived 
his right to. sue for pre-emption, the 
-other ground that the suit was bared 
under O.1X,r.2 of the Civil Procedure 
“Code having*been expressly abandoned. 


Itappearsthatthelandin suitwasoriginally . 


“mortgaged to the appellants for Rs. 1,000 on 
sthe 26th February, 1920. It has been mort- 
gaged to the 
«rd of January, 1921. | 
.Were to be paid to the 
Satisfaction of the mortgage of the 26th 
-« February, 1920.. Then it was sold to the 
appellants on the :0thof. April, 1921. 
„the 8th February, 1922,the plaintiff insti- 
tuted a suit for redemption ofthe mort- 
„gage of the 26th of February, 1:20, in his 


Rs. 1,000 out of this 


,Sapacity a3 a puisne mortgagee by virtue . 
*of the mortgage. dated the 3rd of January, ° 
.1931, and apparently succeeded.. There- - 
the present suit for pre- . 


-after he instituted 
', emption, . 
, It is eontended on behalf of.the appel- 
;lants thatio. the redemption suit the 
plaintiff, not having mentioned in a plaint 
‘that he reserved his. right’ to pre-empt 
dhe sale which had taken place in favour 
«of the defendants before the date of that 
Suit, is now estopped from preempting 
the rale, and relianceis placed in support 
"of this contention on Rawa. Lehna Singh 


UMA DEVI p- GUR NARaiN. 
- prior mortgagee-—Puisne mortgagee entitled to pre- ` 


affirming that- 


plaintiff for Rs. 1,800 on the - 


On . 


B 


. f M9 
v. Jagan Nath (1) and Chándras v. Itba" ` 
‘Khan (2):: In both these cases the plaintiffs 
were mortgagees of the land sold and 
instituted suiis against the vendees for 
recovery of the amount due to them as 
-mortgagees. The liability of the defend- 
ants was based on the sales in their favour 
which were. subsequenily sought to be pre- 
empted. It was held by the Obief Court that 
the plaintiff having sued to recover the 
mortgage-debt from the vendees accepted 
the validity of the sales and were, there- 
_fore, estopped from denying it in the pre- 
emplion suits, The facts in the present 
ease are quite different. Ia the previous 
-suit for redemption of the mortgage insti- 
tuted by the plaintiff the liability of the 
- defendants was based on the mortgage- 
deed in their favour on the 26th February, 
-1920. They were not either expressly or 
impliedly admitted to be the owners of the 
land, but were sued merely as mortgagees. 
There is no provision of law which requires 
the’ plaintif under the circumstances 
_mentioned ab$ve to reserve, in the plaint, 
any other righisthat he may possess by 
.virtue of separate transaction or causes of 
action. Holding that there has.been no waiver 
of plaintiff's right to preempt the sale in 
-questior, we dismiss this appeal with 
costs. : : s 
ALN, A. 
(1) 138 P..R. 1888. 


Appeal dismissed, 
(2) 164 P. W. R. 1908, f ie 


——— 


appellants in : 


. ALLAHABAD HIGH COURT. |, 
S-cons Civin APPEAL No. 1637 or 1924, 
May 11, 1927, à 
Present; —Mr. Justice Dalal. 
Musammat UMA DEVI—PLAINTIFF 
—APPELLANT ^ ` . 
versus 
Chaube GUR NARAIN—DEFR*pANT 

| — Rz: PONDENT, E 

Revenue Court--Suit for profits—Appeal—Declara- 

tory decree of Civil Court during’ pendency of appeal 

vr Appellate Court, whether bound to decide according 
„to decree of * Civil ' Court —Appellate Court's power . 
after remand to go back on its prior decision. . : 
"^ A suit'for protits was dismissed by the Revenue 
Court on the ground that the plaintiff had-no title. -On 

z appeal, the District Judge held that the plaintiff was 
- entitled to sue and remanded the case under O. XL], 
. f, 28, Civil Procedure Code. | Before the hearing of 
.the appeal from the revised decree, the’ defendant in 
~ the suit obtained a declaration from -the Civil Court: 
that he was the owner and that the plaintiff had no 


"850 l UMA DEVI v. 
right to sue. The District Judge thereupon decreed 
.the appeal and dismissed the suit. On second .ap- 
peal : i : i 

' Held, that although the District Judge was not 
justified in going back on his own decision, inasmuch 
as there had been no.appeal from the order of re- 
4nand and the whole case was before the High Court 
in second appeal, the High Court was bound to take 
notice of the decree of the Civil Oourt and to act 


aecordingly.. [p. 330; col. 2.] 
Surjan Singh v. Chatura, Kunwar (1), followed. 


Second appeal from a decree of the 
District Judge, Mainpuri, dated the llth 
` cof September, 1924. «uh 

Mr, S. N. Gupta, for the Appellant. 

Dr. M. L. Agarwala and Mr. .Baleshwari , 
Prasad, for the Respondent. . 

JUDGMENT.—A suit for profits was 
instituted in the Revenue Oourt by Mu- 
sammat Janki Kunwar on the 25th of 
April, 1921 against the defendant Chaube 
‘Gar Narain. Musammat Janki Kunwar 
is dead aud is now represented .by her 
daughter Musammat Uma Devi. Her. suit 
was dismissed by the Revenue Court on 
the ground that she had no title to the 
property, but on appeal tb the District’ 
Judge it was held that the entry of- her 


namə in the khewat entitled her to sue. . 


"He, therefore, -remitted the suit to the 
trial Court for decision on the question 
ofthe amount of profits due to Musammat 
Janki Kunwar. The amount was deter- 
mined to -be Rs. 342-12-6, and. & decree 
passed. whereupon Gur Narain appealed 
to the District Court. It so happened that 
. before the hearing of the appeal on Hth 
September, 1924 Gur Narain’ had obtain-, 
ed a declaration from the Civil Court 
that he was owner’ and .in possession 
of the property in suit against which 
` Musammat Janki Kunwar’s name had been 
entered: The- exact terms of the declara- 


tion were that by virtue of her being a- 


widow of a joint Hindu family no proprie- 
tary right in the property described in the 
plaint accrued to Musammat Janki Kunwar 
and that her name stood recorded in the 
proprietors column of the khewat only 
‘fictitiously. The District Judge thereupon 
.held' that he was bound by the Civil Court 
declaration and decreed the -appeal and 
dismissed the suit of Musatmat Janki 
Kunwar as then carried on by Musammat 
Uma Devi. : 

Musammat Uma Devi. has filed this 
second appeal Mr. Gupta on her be- 
half has -argued the appeal with con- 


siderable ability and put forward two - 
: : 5. . R 1922 AM, 356, 


grounds: 


GUR NARAIN, [103 1. O. 1927] 
(1) That the arrangement was za family 
arrangement under which Musammat Janki 
Kunwar was to recover profits in lieu of 
maintenance and that this Court may 
enforée such an arrangement even if Mu- 
sammat Janki Kunwar was technically not 
entitled to sue for profits. f 
(2) That'the District Judge having once 
decided that Musammat Janki Kun- 
wan was entitled to sue and‘ recover 
profits cannot in the same litigation over- 
rule his own finding and decide to the 


- contrary. 


.I am afraid words about a family arrange- 


‘ment have..been losely used by the learn- 


ed Subordinate Judge in his judgment 
dated the. 31st January, 1924. I have re- 


ferred to the paper book in First Appeal 


No. 96 of 1924 at p. 40. Dr. Agarwala 


‘has shown m» a judgment of this Court. 


aecording to which, the family arrange- 
ment, if one made, was made. by” the 
previous life holder ' Musammat Naraini 
Kunwar, and a Bench of this Court has 
decided that the defendant was not bound 
by that àrrangement., When such was the 
view of the Civil Oourt Musammat Janki. 
Kunwar was notentitled to recover prot 
fiis by way of maintenance, and there is 
no possibility of my granting a money- 
decree by way of maintenance. 

The second point taken by the learned 
Counsel would, standing by itself, be sound, ` 
but; Dr. Agarwala learned Counsel for 
the respondént, has been able to put before 
me a position which is fatal to the appeal, 
I think it is correct to say that the 
District Judge cannot go back on his own: 
decision, but the matter has now opened 
up completely here. The District Judge 
had remanded the suit under O. XLI, 
r. 23, Civil Procedure Code and there was 
no appeal from that order of remand, 
Under the.circumstances, when an appeal 
comes to this Court, not only the question 
of profits 18 re-opened here, but also the 
question whether the plaintiff was entitled 
.to sus or not. Once that question is open- 
ed, the principles of the ruling in the case: 
of Surjan Singh v. Chatura Kunwar (1) will 
attach to the matter in dispute, and this . 
Court will be bound to take notice of 
the decree of the Civil Court and to act ac« 
cordingly. Possibly the District Judge 
ought to have dismissed the appeal befor 
him, but that will not help the appel. 

(1) 64 Ind. Cas, 964; 20 A. L. J. 61; 44 A.250; A, I, 

ES E . - -udj 


Lond 
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lant. If there had been an appeal here 
by Gur Narain on a decree passed ‘by 
the District Judge, the question of .the 
title of Musammat Janki Kunwar, who in- 
Stituted the suit would have been re-opened 
and decided in ‘accordance with the Civil 
Court decree. l ] | 
I,dismiss this appeal, but make no order 
as tocosts here. . , D ; 
| A NA. - Appeal dismissed. - 


NAGPUR JUDICIAL COMMIS- 
. SIONER’S COURT. 
Frest Crvin APPEAL No. 55-B or 1925. 
` March 19,1927. | 
Present: —Mr. Macnair, A. J. C. 
SAKHARAM AND OoTHERS—DEFENDANTS 
: Nos. 2—5—APPELLANTS 
versus E 
TUKARAM AND ANOTBER—PLAINTIFES— : 
i DezrsNDANT No.-1 —RESPONDENS. 
Specific Relief Act (I of 1877), s» 412— Criminal 
Procedure Code (Act V of 1898), s. 146— Dispute as to 
"erops— Property sold—Sale proceeds ordered to be paid 
. toone of the partves—Suit by the other party—Prayer 
for declaration: only, whether legal—Transfer of 


Property Act (LV of 1882), s. 52—Agricultural lease, 


whether covered by s. 62—1Lis pendens. Hi 
Where a Magistrate passes an. order under s. 146, 

Criminal Procedure Code; a person claiming the 

property need only sue for a declaration. He need 

. not sue Government'às it holds the property on 

behalf of the true owner. But where a Magistrate 

‘has. interfered with the possession of a party and 

'ordered that the sale proceeds of the property which 
is sold during the meanwhile -be paid to one of the 

contesting parties, the other party, claiming it, must 

not only sue for a declaration but also for consequen- 
tial relief and pay ad' valorem Court-fees on the 

amount of the sale-proceeds,- [p. 351, col. 2.] 

: Vedanayaga Mudaliar v. Vedammal (1), not fol- 
.lowed. - i 
Although an. agricultural lease may come under 

8. 52 of the Transfer-of Property Act, all-agricultural 


"leases.do not necessarily fall within the section.[p. 353, _ 


ol. 1.) : 
- An agricultural lease given by a mortgagor in the 
ordinary course of village management which is not 


prejudicial to the interests of the mortgagee is not ` 


affected by the rule of lis pefdens. [p. 352, col. 2.] 
Appeal against the decree of the First 
. Sub-Judge, First Class, Akola, dated“ the 
30th April, 1925, in Civil Suit No. 4 of 1924. 
Mr. M. Y. Shareef, for the Appellant. | 
Messrs: P. B, Gole dnd V.N. Bapat, for 
the Respondents. =o Y 


ORDER.—(February 10, 1927.)—During 
the hearing of this, appeal a question 


was raised whether the memorandum. 
The - 


was sufficiently stamped or not, 


x 
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material facts as stated to me by the 


. parties are these... The plaintiff obtained 


possession. of, certain fields in execution of 
two decrees on the 14th November, 1923. 


“The defendants who- were lessees of the 


mortgagor prevented him from taking the 
crops standing therein. Proceedings under 
‘s. 145, Criminal Procedure Code, were 
started and the Magistrate considering the 
case one of emergency attached the crors, 
sold them'and retained the procéeds. The 
Magistrate decided that the. lessees should 
be treated as being in possession of the 
crops and passed an order, à copy of which: 
forms Ex, P-7, directing that the proceeds 
of saleshould be- made over to the lessees, 
The plaintiff filed a suit claiming the sale 
proceeds paying Court-fee ad valorem. In 
appeal the lessees Lave asked merely for 
a, declaration, and the Court-fee on the 
memorandum is Rs. 15. They urge that the 
. plaintiff should have, sued only for a dec-- 
-Jaration. i - 
I have no doubtthat where a Magistrate 
. passes an orger under s. 146, Criminal Pro- 
cedure’ Code, a person claiming. the pro- 
perty need only sue for a declaration. He 
does not need to sue Government as Govern- 


.ment is merely holding the property on 
. behalfof the true owner. The present case, 


however, appears to me different. The Ma- 
‘gistrate had interfered with the possession 
of the defendants because an emergency 
‘had arisen. Before this suit was filed he 
had decided that retention of the sale pro- 
ceeds was. unnecessary. He was ,holding 
.the sale-proceeds on behalf of the defend-. 
ants. In my opinion the defendants must 
be: considered to have been in possession: 
when the suit was instituted. The law: 
‘doesnot readily adopt the view that pro- 
,perty is in the possession ofno one who 
claims title. AEN 

.If A's property had been sold in execu- 
tion of a decree and the balance of the 
price was held by the Court for payment to 
A, surely B,ifhe claimed that he was en- 
titled to the balance because he had had in- 
terest in the property, could’not sue for a 
declaration. The same principle’ should in 
my opiniop govern the present suit. 


In Vedanayaga Mudaliar v. Vedammal (1), 
the defendant wasin possession of certain 
property apparently on -behalf of a minor 
son. Proceedings were.taken for the ap- 

` pointment of a guardian, for that ‘son, and 
- (2) 27 M. 591. 


` 
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‘the District Judge appointed a Receiver to 
whom the property was made over. The 
` order of the District Judge was set aside in 
.appeal and it was direeted that possession of 
the property should be handed, back to the 
defendant, 'This order was passed subse- 
“quent to the death of the son.: It was not 
. carried out, and the plaintiff sued. It was 
held that the plaintiff could sue: for a 
declaration as the property was in custodia 
legis and in the hands of an officer of the 
Court. I must, with respect, dissent from 
this decision. The defendants may be in my 
.opinion in possession of property even if 
some private person or.a Court holds on 
their behalf and’there is a possibility that 
the plaintiff may obtain an ad. interim order 
that such person or Court should not deli- 
. ver the property to the defendants, 


The plaintiff, then, was right in suing ` 


for possession, and the defendant-appel- 
-]ants must pay ad valorem fees calculated 
on the value-of the subject matter in dis- 
pute. It has not been suggested that the 
appellants should not be allowed to modify 
-thia appeal. Fee must be paid and altera- 
tion made by 25th.February, 1927. 
JUDGMENT.—The plaintiff obtained 
possession of certain field in execution of a 


jn.the fileds. The defendants alleging 
' that they were lessees of the judgment- 
- "débtor prevented the plaintiff from taking, 
the crops, Proceedings under s. 145, Cri- 
‘minal Procedure Code followed, the crops 
were sald and the proceeds were held by 
‘the Criminal Court which ordered that they 
should be ‘paid to the defendants. . The 
. plaintiff sued for the sale-proceeds, Rs. 5,250. 
`The main defence was that the lessees were 
-bona fide transferees, and the leases were 
«binding on the plaintiff. The learned Sub- 
Judge has held that the defendants are bona. 
fide lessees, but that the leases are not’ 
"binding on the plaintiff. The-suit was 
-.decreed, and the defendants appeal. 
- The ground that the suit was bad for 
;misjoinder is hardly pressed. | Order I, r. 3, 
„appears to me to permit the joinder, The 
. main ground of appeal is that the plaintif- 
decree holder is bound by the leases. 

For the respondent it is strongly urged. 
‘that the judgment-debtor himself cultivated 
‘the land and that thestory of the leases is 
‘an invenf'o 1 intended to prevent the decree- 

- holder from obtaining the standing crops. 
“It is admitted by thé lessees that the leases 
were given on favourable terms, hut. an ex- 
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planation of this is offered. The plaint 
shows that the fields were sold by auction 
on 12th December, 1922 in execution ofa 
decree obtained -by one Gurmukh. The. 
sale was not confirmed till 31st July, 1923, 
lam told that the sale has subsequently 
been set aside. The judgment-debtor Sheo- 
ram (D. W. No. 1) states that he had sold 
his bullocks to pay the debt due to Gur- 
mukh Marwari. Even after the sale of the 
bullocks the judgment-debtor may have 
hoped to cultivate the land himself as he 
had done in previous years. But finally he 
had to lease out his lands. This explana- 
tion appears to be natural, 

It is next urged that the absence of the 
lease deeds is suspicious and is -not ex- 
plained. Iremarkthat it was unnecessary 
for the defendants to allege that deeds of 
lease fora single year had been executed. 
'The story that they were lost in the course 
of the Police investigation is quite a na- 
tural one. There may be some discrepan- 
cies, but the defendants may not remember 
exactly who had the deeds last. It isclearly 
stated that the documents were produced 
before the Police, and the plaintiff has not 
troubled to cross-examine the’ witnesses on 


f a .:this point or to summon the Investigating 
decree on-à day when crops were standing. 


Officer in order to contradict them. It is 
‘next pointed out that there are numerous 
-discrepancies regarding the execution of 
:these leases. - The witnesses were examin- 
‘ed some two and a half yéars after thé exe- 
cution.” There is much force in the. conten- 
tion of the appellants' Counsel that witnes- 
-ses-of this sort make wild statements in 
‘cross-examination and that had the story of 
‘the leases been false. there would have been 
-more -efforts at consistency. The learned 
Judge who heard the witnesses has believ- 


“ed them ‘and I: see no, reason to disagree, 


“No inference can be drawn from a slip made 
by the learned Judge who states in para. 10 
‘that defendants Nos. 2 to 4 were to baye 
only aone-third share in the crops. The 
learned Judge himself recorded the evid- 
ence and the witnesses stated that the 
terms of the leases were favourable. 1 
„agree, then, with the finding that the leases 


. were given on the terms alleged by the de- 


-fendants. . * 


Ihave next to deal with the point whether 
‘the leases are binding. .The learned Sub- 


"Judge is. clearly. mistaken in saying that 


the leases in question werenot for the benefit 
‘of the plaintiff mertgagce. The plaintiff- 
amnortgsgee will: clearly get the lessor's 


B 
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share of the crops, 
the leases were granted. at a :late. stage 
' "when the judgment-debtor finally found he 
could not arrange for cultivation by him-. 
self." Had the leases not” been granted 
.there would have been no crops. Batten, 
A.J. C., in Ganesh MaharajiSadhu v. Pandu- 
rang (2), expressed the opinion that if. -the 
lease in that suit had .been given in the 
ordinary course of management -he, would 
hold that it did not prejudicially affect the 
* rights of the new malguzar. The proposi- 
tion that an. agricultural lease may come 
under-the provisions of s. 52 of the Trans- 
fer of Property Act is sound, but this does' 
not mean that all agricultural leases must . 
come under thesé provisions. : 

I hold that on the facts found the leases: 
did benefit: the plaintiff-mortgagee who is 
uudoubtedly entitled: to à substantial share? 
. of the- crops raised. Section 52 of the ` 
‘Transfer of Property Act then has no ap- 
plication. It is not urged before me that the . 
plaintiff could have obtained over a thous- 
and rapées by the use of the land if theland' 
had been fallow when he. obtained posses-. 
‘sion in November. The appeal, therefore, 
must succeed, | Each defendant must pay’ 
the share of the proceeds which represents: 
the share of the lessorin the produce of the 
field reaped. I accept the evidence that the 
conditions of cultivation were those alleged: 
by the defendants, and I do not see reason. 
for making-the appellants jointly liable. 
"The decree of the lower Court is ‘set aside, 
dnd-the case is'remanded in order that a 
decree may be. passed in. accordance with’ 
-these directions. - Costs in both Courts will. 
pes in. hproperHon to success and failure, 

Appeal allowed, ` 

8 48 ind, Oas. 762; 14 N; L. R, “193. 
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son-in-law on daughter's marr iage — Reasonable | 
ness of gift. 

It is settled law that a Hindu widow may makea 
gift of a reasonable portioa of her husband's estate . 
to her son-in-law, on she occasion of her daughter's 
marriage. What is a reasonable share depends upon 
the circumstances of the case, ie, upon the position 
of the family, the number of childrea to be provided . 
for, the nature of land alienated and any other cir-:;' 
cumstances which may arise in a particular case. [p. 


Where a widow who had inherited property worth 
Rs. 8,000, and who had no sons but only one daughter 
made a gift of property worth Rs. 2,000 to the son- , 
in-law on the occasion of her daughter’ s marriage: ' 

Held, that the gift could not be held to be unreason- 
able and was valid. [ibid. 

“Furst appeal trom the decree of. the’ 
Subordinate Judge, First Olass, Jhang,: 
dated the 8th May, 1922. > 

Messrs. Amar Nath Chona and Gobind 
Ram Khanna, for the Appeliant. 

‘Messrs. Jiwan Lal Kapur and Anant: 


. 354, col. 


"Ram Khosla, for the Respondents. | 


j JUDGMENT. ' ae 
Fforde, J.—The piaintifis in this casó. 
sue i for a declaration ' that certain aliena- 
tions made by Musammat Jiwan Devi, 
defendant No.1 shall not affect their re- 
versionary interests in the property, and 
they also askedforaa injunction to pro- 
hibit Musammat Jiwan. Devi from making: 
further alienations. The alienations which: 

hava been attacked are four, namely, 

(a). A lease for a term of five years. 
dated the 22nd of February, 1921, in fargar: 
of Karm Narain, defendant No. 2. 

. (b) A gift of three marlas of land in. 
favour of Ohanan Das and his wife Mu- 
sammat Maya Devi, defendants Nos. 3and 4, 
dated the 28th May, 1921. 


:* (e) A mortgage of three marlas of land. 


mortgaged to Lal Chand defendant No. 5 - 
by deed dated the 15th June, 1921, for. 
Rs. 1,175 and 

. (d): A sale of certain’ lands for Rs, 600. 
to Lal Chand, defendant No. 5, by deed data: 
éd the 1st of December, 1921. . 

So faras the lease is concerned the tria]. 
Judge held that the alienations referred 
to as (a), (b) and (c) were valid and he, 
dismissed the plaintiffs’ suitin respect of 
these ‘particular matters. He held, howa 
ever, that the sale of lst’ of December, . 


-. 1991, was invalid and he’ gave, the plaint-, 
^ iffs the decreé sought in respect of this. 
. alienation. 


The injunction was refused ` 
The plaintiffs- -appellants do not press for. 
a declaration in respect of the lease, as the. 
lease-has now expired; nor do they presa! 
for the “injunction but’ “they -now appeal 
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against'.the  decision..in- favour of the 
validity of the gift of the 28th of May, 
1921 and the mortgage of the 15th of 
June,1021. . °° |. 
[His Lordship after di$cussing the evi- 
` dence came to tlie conclusion that-the mort- 
gage was for necessity and then proceedéd 
‘to consider the validity:of the gift:—] 
With regard to the gift the main con- 
tention of Amar. Nath Chona is that the 
gift is invalid under Hindu Law as it ex- 
ceeds a reasonable portion of the inherit- 


ance of Musammat Jiwan Devi's. deceased. 


husband. It is now established beyond 
.any doubt whatsoever that a Hindu widow 
may makea gift of a reasonable portion 
of her deceased husband’s estate to her 
son-in-law on the occasion of her daughter's 
marriage. The amount ofland which may 
bealienated for this purpose depends in 
each ease upon the whole of the circum- 
stances, upon the position of the family, 
tbe. number of children. to be provided 
for, the nature cfthe land alienated, and 
any other cireumstances which may arise in 
`g “particular case," ` . 


The only question which we have to de- 
cide inthis appeal is whether or not the 


‘gift in question exceeds a reasonable por-- 


tion of the deceased husbánd's estate, Ac- 
cording to the plaintiff the value of the. 
property left by- Hardial amounts to 


Rs. 8,000, and according to the same inter- 
ested witness the value of the portion gifted. 
amounts to Rs. 4,000. The probablities are: 


that the property left amounts to a great 
deal more than Rs, 8,000,in view of the 
fact that tbis witness has himself admitted 
having sold various portions' without hav- 
ing kept any aecounts ofsuch sales. But, 
even accepting the value to. be Rs. 8,000, 


the defendant has produced some: evidence ' 


. to show that the land gifted was valued 
.only at Rs. 700 per maria. 


Ra: 2,000. 


In my-opinion, taking all the cireumstan- 


ces of this case into consideration, the fact 
that Musammat Jiwan Devi had only one 
daughter who’on her mother's death would 
ultimately succeed’ to the: whole inherit- 


ence, and the fact that the land gifted: 


amounts, according to the defendants’ evi- 


dence which I see no reason to disbelieve,. 


to less than one-third ‘of the whole inherit- 
. ance, I would agree with the learned trial 


Judge that this gift is. valid under Hindu 
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This would: 
bring the total value of this land to about. 
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Law. The appeal, therefore, must be dis- 
missed with costs.  : : 

Tek Chand, J.—1 agree. 

RL, Appeal dismissed. 
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PATNA HIGH COURT. : 
First Civi, APPrAL No. 69 or 1924. 
* June 13, 1927. 
Present :—Mr. Justice Ross and 
Mr. Justice Kulwant Sahay. 
GAJADHAR PRASAD anv OTHERS— 
DRERBNDANTS— APPELLANTS 


MBISA versus 
LACHHUMAN..LAL SAHU AND OTBE&S— 


—PLAINTIFFS— RESPONDENTS. 

Family arrangement—Bona fide but unsubstantial 
claim- -Benefit of individual .members—Consideration 
—llindu Law—Joint family—Separate property— 
Conversion into family property—Intention—Shop— 
Separate capital—Joint management—Income, whether 
joint property. 

lê there is a bona fide claim, although it might 
turn outin the end that there was no substance in 
it, an arrangement come to by all the members of a 
family to settle ‘that claim ‘isa valid agreement and 
will be binding uponallthe parties concerned. [p. 
357, col. 2.] i 

Stapilton v. Stapilton (1), Williams v. Williams (2),. 
Bhagwati Kuer v. Jagdam Sahay (3) and Jagdam 
Sahay. v. Rupnarain Mahton (4), relied on. 

In considering the question as to whether a deed 
of, family arrangement isa valid deed one has to 
consider the benefit to the family asa whole and not 
to the individual members thereof. [p. 358, col. 1.] 

In considering whether there was sufficient, con- 
sideration for the agreement the Court will not be 
disposed -to scan with much nicety the amount of the 
consideration. [p. 358, col. 2.] 

Williams v. Williams’ (2), rélied on. — . 

- In order to constitute a self-acquired property into 
Hindu joint family property it is not necessary that 
there should bea nucleus of joint family próperty. 
A separate or self-acquired- property of a member of 
a joint family may ‘become joint: family property -if 
it has been voluntarily thrown by him into the com- 


. mon stock with the intention of abandoning all 


separate claims upon it. 
intention. [ibid.} 

Even though the capital of a, shop is the separate 
property of a member of a Hindu joint family, the 
fact that other members of ¢he.family manage the 
shop and by their labour and exertion help to carry 
on the shop may be sufficient to convert the income 
from “the shop into joint family property according 
to the circumstances of the case. [p. 359, col. 1.] 

Rampershad Tewarry v. Sheochurn Doss (6) and 
Haridas Narayandas Bhatia v. Devkuvarbai (7), | 
relied on, ; 


` Appeal from a decision of the Subordi- 


.The. question is one of 


‘nate Judge, Gaya, dated the 24th March, 


1924. 
Messrs. S. M. Mullick,.S,.Dayal and B. K, ' 
Prasad, for Appellant. 007 B" 


\ 
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Messrs. N. G. Sinha, Kailashpati aud. 
Sarju Prosad, for Respondents. 
d UDGMENT. 

Kulwant Sahay, J; -—The following 


genealogical table will be of helpin under- | 


standing tlie facts: of the case :— 
| BHATAN SAHU 


, ) 
Nirmal Sahu 'Tulsi:Sahu 


> Girdhari Sahu; (died 25th. 
Asin 1328) 


Jhari Sahu,—Tetrokuer, 
(died Ist Jeth ^— .died'27th 
1279). Ckait 1301. 


Musammat Lachho, 


v. (predeceased her mother). . 











n LN 
. i 
Ramlal Sahu,  Lachhman Lal ET Lal’. 
(defendant. Sahu; abu, 
No. 1), (plaintiff No. 1) (plaintiff No. 4.) 
' í | 
' Mahesh, (plaintiff | Gopal Saran, 
v No. 2.) (plaintiff No. 5) 
) 
, [s : jim 
. Gajadhar, Kesho, (defendant " Mahabir 
(defendant No. 3). - (defendant 
` No, 2). . No4). - 


The two brothers Nirmal’ and. Tulsi: wera: 


separate. Tulsi’s son Jhari: left consider- 


~ ablé: properties which. were-inleritéd by: his: 


widow Musammat Tetro Kuer: J'hari'Sidaugh- 
‘tèr Lachho:Kuer predeceased her mother, 
eee the death: of Letro Kuer on: the. 27th 

Cha hait 1302 the entire estate: left- by 
Shar Sahu: was: inherited’ by his cousin 
. Girdhari. The property in dispute in the 


present case, viz, Mauza Kuhri was one, 
0f the properties: "belonging: to Jhari'Sahu: 


which was inherited’ by. Girdliari. It is 


the: common cause of the parties that: 


Girdhari and: his soms-and: grandsons lived. 


jointly and'were members-of a joint Hindu. 


family. The plaintiffs assert that. they. 
had some-ancestral joint family property 
before Girdhari inherited. his cousin's estate, 


The defendants; however, deny: that there. 


was: any ancestral: joint family: property: ' 


The plaintiffs case is that.Girdliari threw. 


the properties inherited by him’ into-the 
common stock and all the properties’ be- 
came the joint family .properties of Gir- 
dhari: and his‘sons‘and: grandsons, On:the 
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llth February, 1919! Girdhari executed a 
deed of gift in Tespect of the lv-annas 
mukarrari interest in -Mauza Kuuri and 
certain other properties,in favour of Gaja- 
dhar; Kesho and Mahabir the sons of his 
eldest-son Ram Lal Sahu.. The plaintiffs 
allege that a dispute’ cropped up in the 
family on accountof this gift. According 
to them: the properties being’ joint family 


. properties, Girdhari had. no. right: to: make : 


the gift. They further allege'that the de- 
fendant’ No. 1, Ram Lal Sahu, procured the 
deed of gift.in the name of his sons on mis- 
representation and.that Girdhari executed 


.the deed without knowing-that he:was exe- 


cuting. a deed of gift. However, according 


. to thé plaintiffs, the dispute. between: the 


different members:of the family was set- 
tled and a deed of family arrangement 
was executed on: the 13th July, Lily, in. 
which: all the: members of the family were 


. parties, and by means‘of this family arrange-. 


ment. the’ deed of gift was practically can- ' 
celled and all the properties were divided: 
amongst the three. sons of Girdhari 8-annas: 
share. being given to:his eldest son Ram 
Lal and. his: three sons, 4-annas. share .to, 
the plaintiff Lachhman Lal and his- sons 
and: the remaining 4-annas: share to the 
plaintiff Kishun:Lal, Provision: was:made for 
the. maintenance of Musammat Manki Kuer 
the-widow of. a predeceased. son of:Girdhari’ 
and of. Girdhari: himself! The village in 
dispute; Mauza:Kuhri was: by this family 
&rrangement:given. Sannas tothe. plaintiff. 
No. 1 and. his sons» and: 8-annags to: the 
plaintiff Nó:4 . The. plaintiffs allege: that. 
eich party: tookipossession. of the: proper- 
ties separately allotted under tliis.deed, but. 


` that.the defendants dispossessed. theplaint«:. 


iffa. from Mauza Kuhrtand;at the.instiga-. 
tion of. the- defendants, the tenants of.the 


‘village’ made. an: application under s: 69'of: 


the Bengal. Tenancy’ Act, and’ upon: an’ 
objection-of the plaintiffs.the:price of the. 
laudlord's'share of the produce. was: kept 
in deposit in the Collectorate. The plaint-- 
iffa thereupon instituted the present ‘suit. 
for a: declaration’ that the deed: of gift was 
illegal, ineffective and void, and that the- 
defendants: were: bound by the deed of. 
family. arrangement, andon a:declaration of 
plaintiffs! title onithe:basisoftlie deed of 
family arrangement. the. plaintiffs prayed . 
for recovery- of possession of the village in 
dispute'and for a/declaration that they' were . 
entitled to the amount deposited in the 
Oollectorate- as the prios of the: landlord g 


-mesne.profits and. ‘other relists.: >> . 
` The ‘defendant No:‘l:did:-not contest the once executed it; and lastly that if the-deed 
` suit. - He-was,thoweéver, examined as a wit- of family ‘arrangement goes, then the, 


r d " v ; » 
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share ‘of: the':prédiige ihi Ithe case. under sons on a revócation ofthe previous gift of 
8. 69. of the- Bengal Tenancy .Act,and for the llth February, 1919 ; and Girdhari had: 
no power to cancel the gift after he had 


mess for-the plaintiif.’: ‘fhe defendants Nos. present suit.of the plaintiffs was. barred, 
2-4 contested. the-suit on the allegation that: under Art. 91 of Sch. I to the Indian 
the propefties inherited:by :Girdhari-Sahu' Limitation Act inasmuch. as the suit was 


` from -his cousin:d hari’ Bahu were ‘his - self- instituted more than three years after their _ 


‘acquired and'Separate:properties and they: knowledge ofthe deed of gift and no decree 


: were never treated as joint family proper. could be made for delivery of possession to 


ties, that there was no: misrepresentation the plaintiffs without the: cancellation: of 
or'fraud in -relation .to the deed. of gift: the deediof gift. ` pu 

'whieh.was a..valid doeument:and in accord | The learned Subordinate Judge: was of 
ance with which. these - defendants. took’, pinion that the principal question for 
possession of the properties given to them: decision in the suit was the one raised by: 


: under. the gift; thatthe deed . of family: issues, Nos. 7 and 8, viz, 


|| 

arrangement was vitiated: by fraud. and. Is the deed of family arrangement, dated 
undue-influenceon. the part of the:sons. of 13th July, 1917, genuine, valid and:binding 
Girdbari, ¿and thét sit was'not:a:,valid onthedefendants?.- > - ' 
document, and;‘that the plaintiffs :acquired ; ^ ,  - and i E 
no title under ibi... a a Did defendant. No. 2 execute the deed 

-"Theléarhed Subordinate Judge found:that - of amily arrangement. under undue, in- 
the deed of family arrangement was bind- fluence: and fraud without knowledge of its 
ing uponthe plaintiffs as. well ag the. de- contents? | i A i 
fendants.; thatit wasa fair settlement: of He was of opinion that if it -be' proved 
a bona fide. dispute that- had arisen in thé that there was really a family dispute and 

family on-account ofthe deed of gift, and’ a bona fide settlement of it by the deed 

that no ‘fraud or.undüe influence had been. of family arrangement then, apart from 
proved inrelation theréto. He further found: the question as to whether ihe properties 
that. the deed of-family ‘arrangement had: were the jointfamily -properties or: not, the 
been a&ted;upon by the parties-and that: deed of iamily arrangement musé-be;up- 
the properties inherited by Girdħari from: held in the absence of any fraud or undue 
Jhari bahu. were thrown into: the common: influence, 'In- miy- opinion, . thie..is the 
stock and became. the: joint family :pro-: correct view to takeünder the circumstances. 
perties:of all the members of the family. Ha. of the present case. It is- contended that 
accordingly. decreed, the plaintiffa’ suit. - ‘> there: was really no bona fide dispute,-that 

~ The defendants Nos. 2-4: viz., the sons; of the properties were the. self-acquired pro- 
Ram Lal Sahu hayo preferred the present: pertyes.of Girdhari and he had full right, 
appeal; but at the hearing. the learned: to-dispose of themin any way-he liked and 
Advocate for the appellants-trankly admitt-: that tne gift-to the. sons of Ramlal might. 
ed that so far.às the defendant No.: 2, have given rise to -some ill-feeling and the. 
Gajadhar; was concerned, he had no case; plaintiffs might have considered - that. they 
and he-pressed the: appeal on behalf of: had ‘a grievance againt their father, . but, 
the defendante; Nog,.3.and-4, Kesho and. there was really no-dispute and; that, there, 
Mahabir who;were minors .at the time of' fore, the family arrangement; was not.a - 
the execution ofthe deed‘of family arrange-: valid‘arrangement binding'upon the parties.. 
ment. or scp 22.2 7. ^ . 3 ^ , ^? Refererice has been made io the. deed it~- 
. i The contentions-raised,on ‘behalf of the? self,:andit is argued. that having regard: 


` 


: appellants are: 5i ` - i to:the recitals in the deed’. there ‘could; 


. Ul'hát.the properties inherited-by- Girdhari; he:-no ,dispute-in ,the..family. .Reliance: - 
were his self-acquiréd: properties--and not: is. particularly plaeed.upon, para. 13 of ther 
the joint family.properties; that Girdhari  deed-where it is stated: that the executant, 


_ had -full right to execute the deed of-giít; - No. 1; Girdhari, was the absolute proprietor 


that the deed. ofsiamily arrangement was of the propertiesand that he was-fully comas 


, invalid inasmuch--as there was no bona fide. petent-to: make the dispositions contained, 


dispute; that. the. deed -really: amounted» in-the deed. It is argued that.this amounts, 
tqa gift by Girdhari to his sons and-grand-) te an admission by all -the parties that the, 
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properties:<were. the.absolate, properties of 
Girdhari and not joint, family . properties, 
and.thatifthat be so’ then there could, no 
dispute in relation to the deed of gift which. 
had been executed by Girdhàri. . . =.. 
. Now, on examining the deed of family 
arrangement as a whole, itis clear that all 
the members of the family treated. thé 
properties:às joint family. properties. In 
para. 2'of'the.deed it is stated that all the 
executants of the deed were joint in family, 
aud that besides the. properties. left by 
Jhàri Sahu, the executants had othér pro 
perties which were acquired ‘out of ‘the in- 
coms of the properties left by Jhari Sahu: 
‘In para. 3 itis stated that the joint family, 
had no property before the properties left 
by Jhari Sahu. devolved upon. if meaning. 
taereby that the properties of Jhari Sahu. 
devolved not-upon Girdhari alone but.upon. 
the whole family. Again, in the same para. 2. 
after reciting the deed of gift and the dis-, 
pute which arose in consequence thereof. it: 
is. stated that; the executants made. an. 
arrangement and. effected a- partition of 
all the moveable and. immoveable proper-: 
ties which up to that time belonged to the 


.. - family of the executants, and then in para. 13. 


upon which reliance is placed on behalf of 
the appellants, although the executant No. 1. 
Girdhari claims to béthe absolute proprie-_ 
- tor of the. properties, yet in the.same sen-: 
tence -it is stated: that. the properties "be-, 
longed -to the family of the executants,” |.” 


Whether the properties actually formed, 


_the joint family properties or not is,à ques- 
tion which will bs dealt with later on; but“ 

. there can.be no doubt that there was a^ 
dispute amongst themembers of the family, 
as regards the validity of the deed of gift. 
on, the ground that ths.properties disposed» 
of thereby were the joint family proper- 

ties, , That there wasa dispute is evident 
from. the. facts established -in.the present: 
suit. It appears that on account of the. 
.dispute between the plaintiffs and ihe, de--, 
fendants the deed of gift was kept in safe, 
custody with the plaintiffs’ witness No.'13. 
Babu Rameshwar Prasad, a Pleader at Gaya. 
He states that he'was informed that there - 
` was a-.dispute between Ramlal Sahu and. 
Kishun Lal Sahu and.that a deed of gitt., 
was the subject-matter of the dispute, and , 
,he was asked to keep itin custody and to. 
produce it when necessary. He went to their, 
house and there he met Ramlal, Kishun Lal: 
and their father Girdhari andi, Ram [als ; 
‘som, Gajadhar, and; ane; Shashi Bhysan who, 
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was sitting thera as. a, punch, - Toe. deed 


of gift was. given’ to him, by "Gajadhar 
and-he granted a rêceipt (Ex. G.) whic] 
algo recites the fact of the éxidtence.of the 
dispute. Tho. deed of gift. was produced: 
"by. this. witness in, the. present suit... The 
defendant Gajadhar, the son of Ramlal, 
in his deposition does not deny that there 
was a, dispute. . He merely says "I do dot 
¢émémber if on account of the.deed of gift 
a dispute or quarrel arosé in’. the family,” 
[t appears that thére was an irrigation suit 
relating to the village Kuhri pending in 
the-Court of the Subordinaté Judge at the 
time ofthe gift, wherein Girdhari was the 
plaintiff and one Gobardhanlal was the 
defendant. After the execution of the gift 
te- sons of Ramlal (present defendants 
Nos.. 2—4) applied for substitution, in the 
place of Girdhari, and it is alleged’ that 
Girdhari supported their application . for 
substitution and the: substitution was made: 
Thereupon the. plaintiffs Lachhman "and 
Kishun caused another pétition to be filed 
by Gridhgri tothe effect that the previous 
application for substitution had not been 
filed’ at his instance and that "he should 
continue as plaintiff, and an affidavit in. 
support of it was filed in Court, ‘and: the. 
result’ was that Girdhari ‘continued as 
‘plaintiffgand the'sons of Ramlal were made 
défendants.in the suit. It ig clear, there- 
fora, that there was a bona fide dispute which: 
led to the execution of the deed of family: 
arrangement. |. jew, rk. RD e OP Se 
But even assuming that these. was no 
such dispute and, that, as. argued by the- 
learned Advocate for the, appellants there ` 
was only au ill-feeling amongst the plaint- 
iffs.. who considered themselves aggrieved: 
on account of the execution of the. 
deed of. gift, it.was competent for the ' 


members of the‘joint family.to come to a: ` 


settlement in order. to- preserve harmony. 
amongst themselves. andto prevent future: 
disputes.. It is.not necessary to examine: 
as to whether there wasany substance in: 
the. claim made by the plaintiffs. If there: 
was a bona fide claim, although it might: 
turn out in the end that there was no 

substanêe- in -ib, an arrangementcometo by. 
all the, members of the family to settle: 
thatclatar is a Valid arrangement and will . 
be: binding upon:zall the; parties concerned 

[Stapilton, v. Stapilton (1), Williams v. Wil-: 
“(aj 739) L Whi & TG G 234; L Atk. 2; 26 m; 
RKS . E emu SN una ie Be N A B 5 ns 
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r 


258. 


(8), Jagdam Sahay v. Rupnarain Mahton (4) 


‘and Khunni Lal v. Kunwar Gobind Krishna 
Narain (5). f $ 


I -am; therefore, of opinion that the 


“family arrangement was a valid arramge- 


‘ment and is binding upon all the parties 
‘toite c eas : PN 


Tt is next contended thatso far as the 


defendants Kesho "Lal and Mahabir are 


concerhed the deed was ineffective inas- 


`- much as they were minors and their father 


"who acted as their guardian had no power 
‘to enter into the settlement on their. behalf 
which was not to their-benefit. In my opin- 
ion these iwo defendants were benefited 
by the settlement which had the effect of 
preventing disputes in the family and con- 
sequent litigation. Thevalue ofthe share 
allotted to these defendants under the deed 
.of family arrangement does not appear fo 
‘be less than-the value of the properties 
given to them’ under the gift. "Moreover, 
in considering tbe.question as to whether 
a deed of family arrangement ie a valid 


deed one has to consider the -benefit to’ 
the family.as a whole and not to the indi- 


vidual members thereof and there can be 
no doubt.that the settlement was beneficial 
to the joint family. . E 

Next, as to the .contention that Girdhari 
had no powér to.cancel the gift after he 
had. once executed it, it is true that Gir- 
“dhari alone had no power to cancel it but 
there was nothing to prevent the donees 
under the gift to come to.a settlement 
with the plaintiffs who were disputing the 
validity .of. the gift. The donees were 
parties to the family.arrangement and they 
were certainly bound. by it. ‘The learned 
Advocate for.the appellants has conceded 
that so-far.as Gajadhar was concerned he 
did execute the deed of family arrangement 
and was bound by it. But as regards the 
two minor defendants, Kesho and Mahabir 
who havenow attained majority, it is.con- 
tended thatitheir father had no power to: 
execute it on-:their behalf. Tam of opinion 
that the father, as the natural guardian 


(2) (1867).2 Oh. 294; 36 :LJ. Ch. 419; 16L. T. 49; 
` 15 W. R. 657 i SeS 


„e 69 Ind. Cas. 933; 6 P. L. J. 604; 2 P. L. T. 
(4) 84-Ind. Cas. 208; 5 P. L. T? 375; A. L 
NES : 3 I. R. 1924 
(3.10 Ind. Cas. 477; 33 A.356; 15 C. W, N. 5458 
à L. T CSI PRAE 13 Bom. L. R. 427; 10 
I. L. T. 25; 1 M. W. N: 432; 21 M. L. J. 645; 
I Ai BT (P, OL — i 
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of the two minors, was fully competent to 
settle the dispute on their behalf, and, as 
"was observed by.Lord.Ohelmsford in Wil- 
‘liams v. Williams (2),‘in considering whe- 
ther there was sufficient consideration for 
the agreement the Court will not be dis- 
-posed to ‘scan with much nicety the amount 
of the consideration. i . : 
- "The next point for consideration .is as-to 
whether the ‘properties inherited -by Gir- 
dhari were throwninto the common ‘stock 
and treated as joint family properties. It 
isclear upon the evidence in the present 
case that the properties were treated as 
joint family, properties. The defendants 
contend that there was no ancestral .pro- 
perty belonging to the family and there 
was no nucleus of joint family properties 
and that in the absence of any pre-exist- 
ing joint family property there could be 
no, blendingof the properties acquired by 
Girdhari with the joint family properties, 
It is argued on behalf ofthe respondents 
that in order to constitute these acquired 
properties as joint family properties it.was 
ot necessary that there should be a 
nucleus of joint family property. A sepa- 
rate or self-acquired property of a mem- 
ber of a joint family may -become joint 
family property if it has been voluntarily 
thrown by him into the common stock 
with the intention of abandoning-all separate 
claims upon it, The question is, therefore, 
one of -intention, and in this case there is 
clear evidence of such an ‘intention on the 
part of Girdhari. Exhibit 22 (a) is a mort- 
gage-bond executed by, one Ramlal Pahari 
on account ofa loan advanced to him ‘by 
Girdhari Sahu.. Girdhari Sahu took, this 
bond in the name of his son Ramlal Sabu. 
The plaint in the suit ‘instituted to en- 
force this mortgage-bond is Ex. 13, and 


‘it appears that not only Ramlal but Gir-. 


dhari and all. his other sons and grandsons 
were made plaintiffs, and in para. 1 
of the plaint it isstated that the plaintifis 
were the mortgagees fnd that although 
the mortgage was executed in the name of 
Ramlal alone, all the-plaintiffs had a right 
to the money advanced. A decree was ob- 
tained on the ‘basis of this mortgage and 
the mortgaged properties were sold. The 
deciee was, however, not satisfied and for 
the balance another mortgage-bond was 
taken which is Ex. 2. This bond, which 
is dated the 18th March, 1918, i. e., before 
the date of the gift, wastaken in the name | 
of Girdhari and i three sons Ramlal ~” 
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Lachhumanlal.andKishanlal. By-the family 
; arrangement this bond (Ex. 22) was allotted 
to the share of Ramlal.and his sons, and a 
suit was’ instituted on the basis thereof 
by Ramlal (Ex. 13 (a) is the plaint).. This. 
shows a clear intention on the part of Gir- 
dhari of throwing the properties into the 
common stock. 
. lt further appears that Girdhari opened 
.four shops one wasa cloth shop standing 
in the name of Kishunlal and Gajadhar, 
another was.a Pathri shop standing in the 
name of Kishunlal alone, the third was.& 
silver.and gold shop standing in the name 
of Lachhumanlal alone, and the fourth was 


a shop for selling utensils and it stood in ` 


the names of Lachhumanial and Maheshlal. 
The sons of Girdhari managed these shops. 
Kishunlal in his evidence states that Gir- 
dhari and Ramlal managed the cloth shop, 
he himself worked in.the Pathri shop and 
laterinthe cloth shop, Lachhuman worked in 
the silver and gold shop, and Maheshlal 
. in the -utensil shop, and that all the shops 
belonged to the joint family. In para. 


8 ofthe deed of family arrangement these. 


shops- are mentioned, and there is no de- 
nial.of this fact on the part of the defend- 
ants. It is contended .on behalf of the re~ 
spondents that, even ifthe capital for these 
shops was advanced by Girdhari out of his 
separate funds, on account of the fact that 
the sons managed these ‘shops and worked 
therein and by their labour and exertion 
helped to carry on the shops thé income 
from these shops must be treated as, joint 
family income, and reliance is placed upon 
Rampershad Tewarry v. Sheochurn Doss 
(6) and. Haridas Naraindass Bhatia v. 
Devkuvarbai (7). There is good deal of 
substance in this contention and upon the 
‘evidence Iam inclined to hold: that even 
'- if the properties acquired by Girdhari were 
: his separate and self-acquired properties 
the income from the shops must be con- 
-sidered as income of the joint family, and 
as itis admitted $n behalf of the defend- 
ants that there was blending of the income 
from these Shops: with the income from 


the propertiss inherited by Girdhari there , 


was a clear intention of treating those pro- 
perties as joint. family properties | Rajani- 


(6) 10M. L A. 490;2Sar PLO. J, 177; 19 E. R. 
1058 


A. I. R. 1026 Bom, 408; - Mer 


à 
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(7) 97 Ind. Oas. 820; 80 B. 447; 28 Bom. L. R 637° - 
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kanta, Pal x. Jagamohan ‘Pal (8).] The 
evidence leaves nó doubtin my. mind that 
all the members ofthe family treated all 
the properties a5'joint family properties 
and ‘there was.no intention on the part of 
Girdhari to keep his self-acquired proper- 
ties aghis separate properties. Ifthe pro- 
perties were treated as joint family pro- 
perties then the deed of gift was void and , 
the question of limitation under Art. 
91 of the Indian Limitation Act does not 
arise, ` v 

"Néxt, there is clear evidence that the 
deed of family arrangement was acted. 
upon by all the parties concerned, Manki 
Kuer was registered in respect of the, 
house given to her for her maintenance. 


‘Ramlal executed a deed of sale (Ex: I). 


in respect of one of the properties allotted 
to him. and the deed of family arrangement 
is referred to therein. Gajadhar executed, 
a bazidava (Ex. 2) in respect ofthe same 
house in favour of the purchaser and the 
deed of family arrangement is referred to 
therein ealso. Ramlal executed a deed 


-of ijara (Ex. 3) in respect of another 


property he got under the family arrange- 
ment and there it is clearly recited that 
the properties acquired by Girdhari were 
the joint family properties and that the ` 
property covered by the deed of jara was 
given to him under tlie partition effected 
by the deed of family arrangement. The 
title-deeds of the properties allotted to, the 
different members appear to havé been 
made over to them, and theracan be no 


‘doubt that all the parties to the deed of 


family arrangement accepted the same as 


' valid and binding upon themand acted in 


accordance therewith. 

` Having régard to all the circumstances 
ofthe case and the evidence on the record 
Iam clearly of opinion that the decree of 
the learned Subordinate Judge is correct 
and that the plaintiffs are entitled to a de- 


.elaration of their title in respect of the 


village in dispute and to the other. reliefs 
granted to them. , A : 
This appeal is dismissed with costs. 


Roas, J.—l1 agree. : ` 

B. Pek. Appeal dismissed, 

(8) 73 Ind. Cas. 252: 50 C. 439; A. I. R. 1823 P. C. 
57: 44 M. L. J. 561; 32 M. L. T. 149; 25 Bom. L. R. 
683; 37 O. L. J. 515; (1923) M. W. -N. 438; 18 L. W. 
387; 27 O. W. N. 997; 90.& A. L. R. 805; 50 I. A. 
173 (P. C.) . 
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. ALLAHABAD HIGH: COURT. 
‘Seconp Crvin APPBAL No. 1692 or .1924-" | 
. . May 16,1927. qum 
M ente Present :—Mr. Justice Dalal. Dod 
MUKAND LAL ANDANOTHER—PLAINTIFFS— 
Pos uL . APPELLANTS i et 
a h versus 
Lala NAUBAT LAL AND oTHERS— 
... | DEFENDANTS—RESPONDENTS. . 7° ~ 
U: P. Land Revenue Act (IIL of 1901), s. 114— 
Partition proceedings—Res judicata—Civil Court, whe- 
ther has’ jurisdiction to amend or modify partition 
proceedings. j N 
* When partition proceedings are drawn up, the first 
part of these proceedings is a decree of the Revenue 
Court having the force of a decree of the Civil 
Court declaring the nature and extent of the interest 
of the persons applying for partition and-of those 
who are made opposite parties in the application for 
partition. This decree finally settles the proprietary 
. rights of the parties to the proceedings and operates 
as res judicata and a subsequent Civil Court ‘decree 
cannot be passed to, modify or amend the partition 
proceedings. [p. 360; col. 2; p. 361, col. 1.] ` 
, Tulsi Prasad v. Matru Mal (1), distinguished. :. . 
, Becond appeal from & decree of the Ad- 
ditional District Judge, Meerut, dated the 
13th. of September, 1924, 2€ - 
. Mr. R. K.. Malaviya, for the Appellants.. 
. Dr. M. L. Agarwala ‘and Mr. P. L. 
Banerji, for the Respondents. : 
: JUDGMENT.—The plaintiffs were par- 
- ties to a partition proceeding in the Revenue 
Court. The application for partition was 
made by the defendants on the 23rd of Feb- 
. ruary, 1921, and a proclamation was issued 
under s.110 of the Land Revenue Act 
(Local Act III of 1801), for any objection 
‘as to title te be lodged on or before the 12th 
‘of April, 1921. On that date the plaintiffs 
.did not object tothe amount of the share 
.declared to be theirs by, the defendants in 
the application for partition. Partition pro- 
‘ceedings were drawn up by the ‘Assistant 
Collector under s. 114 of the Land Revenue 
Act on the 9th of November, 1921, and they 
:were confirmed by the Collector on the 
24th of August, 1922. Partition was made 
:jn accordance with these proceedings and 
lots were prepared. The plaintiff Mukand 
Lal actually signed the lot allotted to him. 
Subsequently, over a month later, on the 
17th of November, 1922, he objected that 
theshare allotted to him was not correct, 


-and the objection was referred to the Civil: 


* Court by the Revenue Court. The Civil 
: Court decided the objection, whereupon’ 


. the defendants appealed to’ the District’ 
Judge who decreed the appeal on the ground ' 


that the Civil Court had no jurisdiction. 
“This is a second appeal from the order of- 


2 
` 
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the District Judge. In my opinion the 
order was correct., When partition pro- 
ceedingsare drawn up, the first part of these 
proceedings is adecree of the Revenue Court 
having the force. of a decree of the Civil 
Court declaring the nature.and extent ofthe . 
interests of the persons applying for -parti- 
tion and of those who are made oppoeite-. 
parties in the applieation .for partition, 
This -decree finally settled. the proprietary 
rights of the parties to the proceedings. It 
is not possible to re-open the.question of the 
relative rights of the parties after the par- 
tition proceedings have been drawn up. 
Reference was made by. the appellants’ 
learned Counsel to the case of Tulsi Prasad 
y. Matru Mal (T. This case is the founda- 
tion of subsequent decisions of this Court. 
What was decided there was that if no 
objection was made on the date.fixed in the 
proclamation under s. 113 of the Revenue. 
Act (XIX of 1873); (corresponding to s. 
Yll of the Act of 1901}, a co-sharer was at 
‘liberty to raise an objection on a subsequent 
date, provided further action had not been 
taken under the provisions of that section 
and a proceeding declaring the nature and 
extent of the interests of the parties to the 
-partition had not been drawn up. What 
has been held by this Court isthat the date 
fixed in the proclamation is not the final 
date for objections, but: that a Revenue 
Court may entertain an objection at asub- . 
sequent date so long as the objection is 
made prior to the recording of the partition 
proceedings which have the effect of a Oivil 
Court decree in determining the rights 


_ ‘of the parties to the partition. The learned 


Judge who delivered the. judgment in 
the case of T'ulsi Prasad v. Matru Mal 
(2) drew this distinction in the last 
. paragraph but one of his judgment. He 
referred to the decision of this Cour’ in 
Muhammad Abdul Karim v. Muhammad 
Shadi Khan (2), where it.was held that an 
objection made subsequent: to the prepara- 
tion of a partition proceeding could not: be 
‘entertained. The léarned Judge pointed 
.outthat in that case-the Revenue Court 
had proceeded to further action under 
:8. 113 of of the Revenue Act of 1873, and 
that. was the reason why the objection 
was held to be untenable. In. Tulsi Pra- 
sad’s case (1) the objection was made be- 
fore any final decree bad been passed by 
du 18-A. 210; A: W3 N. 41896) 30; 8 Ind. Dec. (x. s.) 
. NO 9 A. 420; A .W.N, (1887) 81; 5 Ind. Dec., Oa) f 
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ihe Revenue. Court settling the rights and 


interest ofthe parties to the partition; and, 
therefore, the objection was tenable. In the 


present case.the proceeding under s. 114. 


finally. determined the rights of the plaint- 
iffs and defendants. That order had the 


effect-of a Civil Court decreé, and was-a. 


matter which was res judicuta between the 
parties. , A subsequent Civil: Court decree 
cannot be passed to modify or amend the. 
partition proceedings. 

This appeal is dismissed with costs. 

B. E ca dismissed, 
LAN, A. 


- NAGPUR JUDICIAL COMMIS- . 
SIONER’S COURT. - 
MiscELLANEOUS Civir. AL "No. 53 or 1926. 
e" March 29, 192 
Present:—Myr Findlay, J.G. 
BALDEO PRASAD-—APPLICANT— 
APPELLANT. 


“versus : 
DHANARAM--NOoN-APPLICANT— 
: ^o RESPONDENT. . ; 
“Hindu. Law—Guardianship -- -Fathers right to 
guardianship—Delegation—Loss of ‘right—Immoral 


father—Children, living with maternal uncle for a’ 


number of years--Custody, whether can be tr ansferr ed 
to father. 
Where for some years a father who was leading an 


immoral life voluntarily allowed his children to be. 


maintained, looked after and nurtured by ‘their 
maternal uncle, and in the meanwhile they were 


brought up by the unclein an atmosphere and environ-. 


ment which were much superior and more beneficial 


to them than" the atmosphere of their natural 


father's : 

Held, that the father must be held to have lost 
his right to the guardianship of his children, and 
the children should not be transferred to the custody 


of the father as it would, moreover, be obviously. 


detrimental to'their best interests to alter the manner 
of their maintenance or the course of their education. 
[p. 362, col. 2 

A father, who is leading an immoral life is not as 
likely to have the real and best interests of his 
children at heart as a moral fagher. [p. 362, col. 1.] 
ae Raiv. Ram Chandar Rai (2), "dissented 

om ; 


Appeal against an order of the Additional 
District J udge, Nagpur, dated the 21st August, 
1926, in Miscellaneous J udicial Case No. 
d of 1926. ; 

; Mr. R. N. Padhey; for the Appellant. 

JUDGMENT.—The present appellant; 
Baldeo Prasad, applied under s. 25, Guard- 
ians and Wards' Aet, for the restoration to 
his custody of his three minor daughters 
eged, according. tothe rid of the. lower. 
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-ren died : 


361: 
Court, 14, <10 and 8 — respectively. , 


These three children are at present in the 
custody of the respondent Dhanaram, their 


maternal uncle. 
the appellant 


Admittedly, the wife of 
and the mother of the child-. 
some seven years ago. She. 
actually died in the respondent's. house-and 
even since then until recently, even on the 
appellant's own case, he assented to the 
children being maintained and brought up 
by the respondent. On 20th April, 1926, 


Ja notice was served on the respondent | 


asking for the return of the custody of the 


| children, but this not being complied with, 


the appellant. filed the ap plication referred, 
toin the lower Court. 

. The application was resisted on various 
grounds by the respondent and amongst. 

these were the following:—. 

(a) That the respondent had brought. 
about and celebrated the marriage: of the 
eldest girl who meanwhile has died; y 

(b) that three,yeara after his wife's death' 
the appellant took a mistress to live in his, . 
house and sheestill résides there. Allega- 


- tions were ‘also made that the appellant 


had treated the mother of the minors, 


„cruelly, that he drank heavily and’ smoked, 


ganja; and  - 

. (c) that the appellant had also arranged 
an unsuitable marriage for the eldest child 
Rampiari with one Bhika, this agreement 
only being cancelled, with difficulty Gang 
to the efforts ofthe respondent. . 

“Ib was further pleaded that the real objeot 
ofthe present application was to marry 
Rampiari ,to-a. man Satyanarayan, who, the. 
respondent alleges, is an unsuitable match: 
for her. The man in question has. one eye. 
and is pitted with small-pox, and the child, ` 
before the lower Court, stated her uuwill-. 
iagness to'be allied to this.man.. It was 
further pleaded that the girls have lived so: 
long under the affectionate care ofthe re- 
spondent and have formed association with 
his family which it would be improper to 
sever. The respondent i is, on the appellant's 
own admissions, in an infinitely better. 
financial state than theappellant. . 

The lower Court, after recording. thestate- | 
inentsof the parties and of the threechild- 
ren, came tothe conclusion ' that,- regard. 


"being had to the interests of the girls them- 


selves, it: was. desirable that they should 
continue to. live with the. respondent. The . 
Additional, District Judge was also influ- 
enced by the fact that the appellant has, for: 
years, Bad: a mistrese living in iis ‘house: 'and » 


' \ Ina case like this, 


, 


362. 
on these and kindred grounds, he declined 


' tó give the father the custody of his child- 


ren. g l » 
we must start from 
the -dictum laid down by their Lordships 
of the Privy Councilin Mrs. Annie Besant v. 


' Narayaniah (1) which is to the following 


éffect:— 


“The father is.the natural guardian of 


„his children. This guardianship isin the 


nature of a. sacred trust, and he.cannot, 
therefore, substitute another person to be 


` guardian in the place.. He may, itis true; 


in the exercisé of his discretion as guardian, 
entrust the custody .and. education of his 
children to another, but the authority he 
thus confers is essentially a revocable 
authority, and if the welfare of his children 
require it, he can, notwithstanding any 
contract to the contrary, take such custody 
and -education once more into his own 
hands." > " 

The proposition stated in the passage 
quoted above speaks for itselfand theonly 


. question is as to whether ther are sufficient 


circumstances in the present case which 
would entitle this Court to prevent the 
revocation of' the authority undoubtedly 
given.in the past by the father to the re- 
spondent in the matter of custody of the 
three children in question. ` 

Much stress has been laid on behalf of 


‘the appellant on the. decision of Walsh, 


_.. A. O:d.,and Neave, J., in Sukhdeo Rai v. 


- himself does not live in that fashion. 


t 


kam Chandar Rai (2). The learned Judges 
pointe out in the said case that a father is 
not liable ‘to be deprived of the society of 
his child, merely because he is leading an 


immoral life: and it was pointed that an 


immoral father has just as good a right to 


His own children as amoral man, and that 


in many cases he is as likely to dee that his 
children are brought up properly, even if he 
With 
all deference to the learned Judges. who 
have decided the case quoted, I'am unable 
toagree that in the majority of cases a 


father, who is leading an immoral life, is 


prima facie as likely to havethe real and 
best interests of his children at heart as a 
moral father. The mere. fact'of his im- 
morality rather suggests the opposite pre- 


(1) 24 Ind. Oas. 290; 38 M. 807; 27 M. L. J. 30; 18- 


O. W. N. 1089; 1 L. W. 520; (1914) M. W. “N. 585; 16 
M. L. T. 165; 20 C. L. J. 253; 16 Bom. L. R. 625; 12 A. 
L. J. 1155; 41 I. A. 314 (P. O) 

(2) 83 Ind. Cas. 24; 46 A. 106; 22 A. L. J, 680; 10 


O. & A. L. R. 803; Ac L R, 1924 All 622; Li R. 5 4. 


417 Oiv ` 


BALDEO PRASAD v, DHANARAM. 


-Wards Act. 


1103 L ©. 1997] - 


sumption. It is not, however, necessary ' 
for me in the present instance to hold that : 
merely because the present appellant still 

continues to havea mistress in the house, 

this of itself would bea sufficient ground . 
for preventing the revocation of the author- . 

ity delegated sin the ‘past by the appellant 
to-the respondent. It has indeed been 

urged on behalf ofthe appellant that the: 
mistress in question is now blind and is. 
only retained by the appellant in his house: 
out of pity. Whether this be so or not, 
Seems to me immaterial, but on the record 
there are strong grounds for believing that 
the appellant has had a son by this mistress. 
He admits that a child was born to her 
after she became his mistress, but professes 
ingnorance as to who the father of the child 
was, a most unlikely matter in the circum- 
stances. e 
- In the present case, however, another 
principle ssems to me to come into opera- 
tion. For some seven years back the father 
has voluntarily allowed the respondent to 
maintain, look after and nurtureall these 
three children. They have meanwhile been 
brought up in an: atmosphere and environ- 
ment which, on the material on record, 
there is every reason to suppose to. be much 
superior and more beneficial to them the 
atmosphere oftheir naturalífather's house 
would be. In those circumstances, I am of 
the opinion that the present case is .one 
where the father must be held to have lost 
his right to the guardianship of his children, 
not only because he has deliberately per- 
mitted the respondent for seven years to 
undertake the duties of their maintenance 
and education which primarily should have 
fallen on the father himself, but also 
because, at the age these children have now 
reached, if would be obviously detrimental 
to their best interests to alter the manner 
of their maintenance or the course of their 
education. When to this fact is added the 
one that the father proposes to take these 
children to his house wherea woman, who 
was or possibly still is hisimistress, con- 
tinues to reside, tthe present case seems to 
me undoubtedly one in which the Court 
should exercise its discretion against the 
father unders.?5 of the Guardians and 
. The mere fact that the eldest 
child has expressed her unwillingness to. 
return toher father would beno ground 
under the law, as it at present stands, for 
dismissing the appeal now before me; nor 
do -think that.the fact thatthe father 


[103 1. 0. 1927] 
proposes to ally her in marriage with a 
man, who, is equally. unacceptable to the 
child herself and the respondent, would 
prima facie be a) sufficient ground for deny- 
ing to the father his natural right to the 
custody of ‘his daughter. . 

In Bindo v. Sham Lal (8), Knox.and 
"Richards, JJ., set aside the authority of the 
father to -the custody of his own daughter, 
aged 10, chiefly on the ground that the 
father had.married again and the -child was 
likely to be happier with her maternal 
grandmother. That decision was, in. my 


` opinion, dissented from for: good reasons by 


.Ayyar:and Napier, JJ., in Audiapa Pillai v. 
Nallendran Pillai (4), but the present case 
is a much stronger one than the Allahabad 
case referred .to. Here, for years past, the 
father has been .content to allow another 
relation to take over and bear the burden 
of the maintenance and the education of 
his children. During this period he has 


himself been leading an immoral life and. 


to take these children from the environ- 


ment in which they are now living and place 


themin their father’s house would, in my 
view, amoiint to little more than an act of 
gross cruelty. I have nct the slightest 


hesitation in holding on the material on 


record that the father inthe present in- 


stance is unfit to have the custody of his - 


children and it follows that the: present is 
a case where he should rot be allowed to 
revoke the authority which was given long 
ago toithe respondent to have the custody 
of his children. . 

These findings govern the appeal, which 
is accordingly dismissed without notice to 
the respondent. 


G, RoD., Appeal dismissed, 


10; A. W. N. (1907) 24; 4 A. I. J. 22. 
.4; 39 M. 473; 28 M. L. J. 442; (1915) 
LL. T. 389.. ; ; 





ALLAHABAD HIGH COURT, 
‘8EGoND Orvin APPEALS Ncs, 1299 AND 1760 
f A ' oF 1924. 

, May 5, 1927. 
Presént:— Justice Sir Cecil Henry Walsh, 
Kt. and Mr. Justice Ashworth. 


MASHAL SINGH—Dzrenpant—APPELLANT 


| versus s 
AHMAD HUSAIN AND OTAERS—PLÄINTIFFS. .' 


—RESPONDE STS. 
Myhammadan‘Law—Dower—Widow’s lien for dower, 


nature of Dispossestion:by. heir of deceased=Widew, — 


‘MASHAL SINGH.v, AHMAD HUSAIN, 


8t3. 
whether entitled to recover possesston—S pecific Relief 
Act (I of. 1877), & 9--Suit 6 i 
whether munitis on mere possessory title, 
e lien.of a Muhammadan wi 
on account of a dower-debt, only apes ne 
she Temains in possession of the ‘property. On 
being deprived of possession, she hasa right, inde- 
pendently of her lien, to recover possession within 
six months under the Specific Relief Act, The lien 
gives her no title, or right to recover possession, but 
only a right to retain possession. (p. 364, col. 2 

Ali Bakhsh v. Allah Dad Khan (1), followed. . 

Per Ashworth, J.—Apart from s. Dof the Specific ' 
Relief Act a Muhammadan widow who has been dispos- 
sessed by an heir of the deceased of property over which: 
she has a lien for dower cannot mgintain a suit for 
recovery of possession on her title arising from mere- 
prior.possession. [ibid.] NM ; | 

Second appeal from a decree of the 
Subordinate Judge, Shahjahanpur, dated- 
the 29th of May, 1924. 

Mr. N. P. Ashthana, for the Appellant. 

Mr. Mushtag Ahmad, for the Respondents.: 

JUDGMENT, 

Walsh, J.—In our opinion this appeal 
must be allowed. In most respects we agree- 
with the very clear judgment of-the lower 
Court, but there is one respect in which we 
find ourselves unable to agree with the 
Judge. In discussing the right of the 
widow to remain in possession till her 
dower-debt has been satisfied and the right 
of her heirs, who are entitled to succeed 
her, to exercise and.enforce the same right 
the learned Judge makes this addendwm : 
"and if wrongfully deprived thereof, to 
maintain a suit for its recovery". That 


is true, but not correct in the sense in 


which the learned Judge used that- phrase. 
The right to maintain a suit for'reeovery of 
possession, if wrongly deprived thereof, has. 
nothing todo with the right of lien. It 
is the ordinary right under the Specific 
Relief Act for a person rightfully in 
possession, to sue on a possessory title for- 
recovery of -possession if he has heen’ 
wrongfully deprived of it, but such asuit 
must be brought within six months of the 
wrongful dispossession. That is not this 
case, nor can such a claim in asuit be 
justified by a-claim ‘to asserta lien. We 


“do not propose to add .to the complications, 


which are already sufficient in the Law 
Reports, by discussing the various rights 


‘which arise in connection: with what is 
“. called a dower debt. 


We are content to 
adopt the very clear and learned judg- 
ment of Mr. Justice Tudballin the case 
of Ali Bakhsh v. Allahdad Khan(1). But 
a lien is not a right to possession, and 


(D) 6 Ind, Cas. 376; 7 A. Li J, 807; 32 Ai 581, 


"4d 


384 
although “the right of lien may _ be ‘ana: 
‘logous to the right of a mortgage, that com- 
parison gives no assistance unless you-define 
the mortgage to which the right of lier 
is analogous and to arrive at an agree- 
ment as to the essentials of a lien which 
are co-terminus with the essentials of a 


particular form of mortgage. The. mort-* 


gagee’s right to possession is based 
upon the contract, but- the. right to 
a lien. is. based’ upon possession. It 


. does notgive& right to recover possession’ 


if he should lose it. The result is that 
we have to allow this appealso far as 
‘thé claim to the- lien is concerned. It 
. ig admitted that the possession in' this 
case was lost by the wrongful. act of 
defendant No. 1. On the other hand, it has 
never been disputed, and inasmuch as the 
lower Appellate Court decided in favour 
' of the plaintiff, the question did not arise, 
' that the plaintiff is entitled toa one-eighth 
share by way. of. inheritance. The claim 


. for possession based upon lien, which was: 
the’ substantial matter inthe suit, must be. 


dismissed, and the plaintiff must pay the 
costs of the suit in the Oourt below and 
in ‘this Court including fees on the higher 


scale. 
tion that she is.the owner by virtue of 


inleritance from her deceased husband to’: 
' of the Privy Council for holding: that “a 


.a one-eighth share in the property. 


. Ashworth, J.—The: plaintiff is suing - 
certain property from. 


. as transferee of 
one Abadi Begum. His 


the 
Khan and was.retained by ‘his widow 


case. was that 


Musammat Khatun Begüm by right of lien. 


for her dower-debt of Rs. 60,000, that on 
the .death of the widow 
Khatun Begum, one Zafar Hasan Khan, 
a son of Haidar Khan by another wife took 
forcible possession of the property, al- 
though Musammat Abadi Begum, sister of 
_ the widow. was entitled ‘to it and that 
Musammat Abadi Begum sold the plaintiff 
her: interest. In this appeal thereis no 
question that the plaintiff is entitled to the 
one-eighth share of the: property which the 
widow inherited from her husband irrespec- 
` tive of any right of lien for her dower-debt. 


That one-eighth share passed to Musammat : 
. Abadi, Begum, sister of the widow, and. 


‘was transferred by her to the plaintiff, 
The. first Court held that as Abadi Begum 
and her transferee, the. plaintiff, were out 
of. possession the. plaintiff could not, on 
the stréngth of tbe Tien’ ‘sue’ for posaes- 


_) MaSHAU SINGH v. AHMAD HUSAIN. 


She is entitled:from us to a declara- 


property belonged to one Haidar: 


Musammat . 
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sion. The ‘lowér Appellate -Court held 
that a Muhammadan widow or her legal re- 
presentative, by reason of a lien, occupied 


a position analogous to that of a mortgagee 
in possession, and if that .possession, was 


.disturbed, could sue to recover it on the 


basis of the lien. The. Court relied upon 
the reported decision of a two-Judge . Bench 
of this Court, namely, Azizullah ' Khan v. 


Ahmad Ali Khan (2). I, concur with my > 
‘learned brother 


that the liei of a 
Muhammadan widow over property, on 
account of a dower-debt, only operates so 
long as she.remainsin possession of the 
property. On being deprived of posses- 
sion, she has -a right, independently of 
her lien, «to recover possession within 
six months ‘under the Specific Relief Act, 
‘The lien gives her no title, or’ right to 
recover possession, butonly a right to retain: 


' possession. 


` Nor (apart from s. 9 of the Specific Relief: 
Act) can the widow rely onthe title aris- 
ing from mere prior possession. Title 
based on mere prior possession is only. 
available against someone other than the’ 
rightful owner. The heir is the rightful 
owner and the widow,. only having a right 
of lien, has ‘no title. wé MES 
The decision invoked the authority: of 
‘many easesby this Court andthe Lords: 
Muhammadan widow occupies::a position 
analogous to that of a mortgagee whose. 
possession cannot be disturbed until the. 
‘dower-debt has been satisfied’. lt, went: 
onto hold that the heirs ofa-widow had 
a life right to retain possession of the pro-: 
perty.. So far concur with-the -dgcision.: 
But, whenit: would allow à widow or her 
heirs to bring a sait for possession on the 
basis of the lien, ib quotes no authority 
and Ieoneur with my learned brother that. 
the decision should not be followed. `` ` 
ln the present case it would appear that 
the remedy. under the Specifice Relief Act 
is no longer available? tọ the plaintiff and 
indeed that any right to claim, the dower- 
debt has become barred by limitation. |, 
therefore, concur in the order proposed by 
my learned brother. 1 
` By the Court.—The order of the Court 


is that the appeal is allowed and for the -.- 


decree of the lower Appellate Court there” 
should be substituted’ a decree declaring, 


'; that the plaintiff is entitled to a one-eighth - 


gi) T A. 353; A.W: N. (1895) 545 4 Ind. Dec..(wi s. 


K 
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share of the e in Siit thé- rest ofthe 
elaim being dismissed, the plaintiff to pay 
- costs throughout: and, the defendants to get 
their costs. 
TAN. A. 


‘Appeal allowed. 


ES a LAHORE HIGH COURT.- 
"""SscoNp CIVIL APPBAL No. 1160 or 1923. ` 
“May 19, 1997. i 
Pr esent: —BSir Shaui Lal, Kr., Chief Justice, 
' and Mr. Justice Zalar ‘Ali. 
.KHU SHIA—PLAINTIFF—APPBLLANT | 
versus : 
' Rai FAIZ MUHAMMAD. KHAN. AND - 
| ANOTHER-—DEFBNDANTS— RESPONDENTS; : : 
Guardian and Ward —Alienàtion by natural i guardian 
of minor's property—Transaction, nature of-—Suit to 
Set aside alienation by guardian—Limitation Act dX 


of 1908). Sch. I, Art. 44.. 
.An alienation by a natural guardian of the minor's 


sas 


property is à voidable and not a void transaction: `.. 


and the fact that it is not for necessity ‘does not 
alter the nature óf the transaction. - 


v.À suit:for. setting aside such an alienation by the: 


minor on his attaining majority is evan by Art. 44 
gf Sch, Lto the Limitation Act . B 
' , Second appeàl from the decree, of the 
District. J udge,- Hoshiarpur, dated the Sih 
February, 1923, modifying that of the Sub- 
ordinate Judge, Second Olass, Hoshiarpur, 
dated the 19th June, 1922. 
: Mr. Madan Chand, for the Appellant, 
, Mr. Daulat Ram, for-the Respondents. : 


7 JUDGMENT. —This is a second ap- 
peal preferred by one Khushia, who seeks 
te impeach a ‘sale of his occupancy rights 
effected . by: his mother ‘on thé 30th of 
January, 1915, when he was a minor. 
suit was brought on the 20th of January, 


£921, and thé question, for determination‘is 


whether . it is: governed. by: Art..4¢ or Art. 
144 of the Indian Limitation ‘Act. 


Now; it is not disputed that the mother 


was- the guardian of the property of her 
minor son, but it ia centended that, as the 
Courts’ below have held the alienation to 

e without necessity, the. transaction. was 
void and. thatit was not nécessary fo im: 
peach it within the period of thrie years 
prescribed by. Art. 44. To this contention 
we are unable to accede. 


& natural guardian of the minor's pro- 


perty isa voidable, and not a void trans- - 


action; and the fact that. it was not for 
necessity ‘does not alter, the nature of the 
transaction, In other words, it was an 


Anzio. v. AHMAD: BHAI & 00.: 


The. 


An alienation: by’ 


3 365. 
unauthorised. franster. "by an. authorised, 
guardian, and tlie: limitation: to set aside 


my Y^ VI 


.Such a transfer is f “prescribed iby’ Art, 44: 


vide, inter alia, Lablig Mal v. Malak Ram (1). 

It is common ground that Khushia had 
aitained majority, before he instituted the 
suit, “and the learned’ District: Judge has, 


-after discussing the evidence on the subs 


ject, come to the, conclusion that tke plaint 
iff has failed to prove to the institution, 
of the'suit. This finding being one of fact 
cannot be disturbed in second appeal. 

"We accordingly hold that the suit has 
been rightly dismissed, as barred by time, 


` and the appeal must .be dismissed, with 
'  eosts. ` 


R. L. 
N.H: : 
* (1) 89 Ind. Cas. 602; 6 Lah. 447; 2 Lah, _Cas, 69;- Zz 
Lah. I L. J. 556; A. IR. 1925 Lah. 019. ; , 


e 


A ppeal dismissed. 





` ALLAHABAD HIGH COURT. 
. SECOND Osvit ÁPPBaL^ No, 483 OF. 1925. 
| April 26, 1997. 
, Present: —Mr. Justice lqbal Ahmad and 
Mr Justice Kendall. . 
“Khan Sahib Hafiz NIZAM-UD- DIN— 
ak "APPELLANT ; 


EE ersus e ` 
AHMAD BHAI rad Co. ears aa 
—RESPONDENTS. ' 


' Res judicata—Mutual and common md 
rate suits by parties, maintainability of.” 

In the case-of parties having mutual, dealings ; and ` 
having a common and ‘mutual account, aedecree ob- 
tained ‘by one party operates’as .res ‘judicata and 
bars a ‘suit by the other party.-. [p: 866, col: 1.) . ; 

eae Hookv. Administr ator’ General of ‘Bens 
gal’ (1); relied on. í 

Sécond appeal from .the decree. of thd 
District “ude, Agra, dated the 18th No- 
vember, 1924. 

Mr. Gopi Nath Kunzru,for the Appellant; 

Mr. S. K. Dar, for the Respondents: 

J UDGMEN 'T.—Thisappeal arises from 
a suit in which the parties are bound to 
have carried on a mutual and common de- 
count ; each ‘of them, purchased boots and 
shoes ‘ftom the- other. - 
8pondent brought a guit against: the-present 
plaintiff-dppellant -in -‘the- Small” ‘Cause 
Court, - Agra, in 1923, which was based om 
the mutual account from July the 6th, 1921, 
to November the 7th, 1921, and he obtain- g 
ad, a: decree ex ‘parte. against the present . 


` plaintiff. "The plaintiff. attempted - to have 
the. ex parte. decree set: Wee “but without 


\ 


The defendant-ré~ ^ 


.. -Qetober the 3rd, 1921. 
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, Buccesg.- 
sent suit. 


He has now brought the pre-: 
In the plaint whieh is dated 


April the 10th, i924, he claims a sum. of: 


Rs, 867 on the basis of an acccunt due from 
the defendant from June the 9th, 1921, to 
Both the Courts be- 
low dismissed the plaintiffs suit on the 


ground of res judicata, but they. have also - 


expressed. the opinion that the plaintiff's 
account in the present suit is not a. genuine 
account. 

It has been urged in this Ont on be- 
half’ of the appellant that each of the par- 
ties had a separate account and that the 

. transactions were ‘indepeudent and that 
each could form a basis of a separate liti- 
gation ; that: isto say, the present plaint- 
iff could sue the defendantfor goods sold 
by the plaintiff ‘to the defendant, while the 
present defendant could sue the plaintiff 
independently for goods sold by the defend- 
ant to:the plaintiff. It has, however, been 


found asafact by the Courts below that. 
the account is a common and mutual ac- 
count and:this hasbeen admijted by the. 


present plaintiff in the trial Oourt. Thé 


lower Appellate Court has referred to the’ 


words of Sir Barnes Peacock quoted in the 
judgment of their Lordships of the Privy 


Council, réported in the case - of George: 


Henry Hook v. Administrator-General of 


Bengal (M) and this decision clearly covers. 


"the present case. There is no force in 
the present appeal: and it is dismissed with 
epee i 

Appeal: dumiswdi 
; d Ind, Cas. 631; 48 O. 499; 19 E L. J. 366; 40 
m 493. 29M. L. T..336; qo M . W. N. 313: 
4. J. 405;, UP. L. R. (P. 05 17; 23 Bom. L. 


F 
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.PRIVY COUNCIL. 
> APPEAL From THE'CaLocita Hien Court, 
, March 3,1927. . 
Present: — Viscount Dunedin, Lord Darling 
and Sir John Wallis. à 
‘Tao SECRETARY or STATE rop INDIA 
IN COUN TE ae 


TARAK CHANDRA SADHUKHAN 
- AND ANOTAER— RESPONDENTS. 


` Land Acquisition Ac of 1894), s. 8 (a)—Temporari-_ 


ty 'and. ‘permanently; interpretation of—Machinery 


fixed in masonry foundation, whether ‘permanently at- 


tached, 


~an oil mill. 


48; 95 O. We E 915; 14 L. W. 221; 48 I. A. 187 
). Pu 12925 - 


BEGRRTARY oF STATE FoR INDIA v, TARAK HANDRA CSÁDHUKRAN, [103 I. O. 1927) 


On land acquired under the Caleutta Improve- 
ment Act and the Land Acquisition Act there was >` 
The boiler was installed on masonry and 
had masonry walls all round. The engine was at- 
tached to a masonry foundation. There were also 
many ghannies-revolving on iron - pedestals which 
were fixed to a wooden foundation set in masonry. 
The machine and boiler wére so fixed that they could 
be removed for repairs or inspection: 

Held, that the attachments were anything but 
temporary and fell absolutely within the word ‘per- 
manently.' 

In 8.53 (a) of the Land Acquisition Act, 1894, the 
epithet ‘permanently’ is used as an antithesis 
to ‘temporarily ; 

Consolidated Appeals against the decrees 
of the Calcutta High Court (Chatterjea and 
Panton, JJ.) dated the 5th December, 1924. 

Messre. A’, M. Dunne, K. C:, and K. Brown 
for the Appellant. i 

“Messrs. L. Dethanithey, K. C, and J. M. 
Parikh, for the Respondents. 

JUDGMENT. 

. Viscount Dunedin,—This i is really a 
most hopeless case for appeal, Their Lord- 
ships do not think it necessary to add any- 
thing to what was so very well said by 
the President of the Improvement Tribunal 
who’ has examined the facts: with great 
accuracy, | 

As far as. the construction of tha Act is 
concerned (and the construction of the 
Act is the only thing to be determined); 


‘their Lordships will only say that it seems 


to them that the epithet "permanently" is 
used as an antithesis to “temporarily,” and. 
that upon the facts as put by the learned 
President there can be no' doubt that these 
attachments were anything but. temporary, 
and fall absolutely: within the word: “per- 
manently,” Indeed. their Lordships can 
only add that they wonder that such a 
case was appealed on behalf of the Govern- 
ment, 

Their Lordships will; therefore, humbly 
advise His Majesty that -these appeals. be 
dismissed with costs. 

AN. A, A ppeals dismissed. 

Pan ka for ‘the Appellant: —Solicitor, 
India Cj 

Solicitors. for the Respondents: E 
Downer & Johnson. 
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. ALLAHABAD HIGH COURT. - 
` Secon Crvit Arrear No, 1092 o» 1925. ^ . 
: * + October 29, 1926. 
Present:—Mr. Justice Lindsay and Mr. 
Justice Sulaiman. 
RAM KHELAW AN AND OTHERS— 
DEFENDANTS —AÅPPELLANTS 
versus s 
BANKE BIHARI AND ANOTHER —PLAINTIUFS 
AND RAM KALI—DEFENDANT— RESPONDENTS. 
` Agra Pre-emption Act (XI of 1922), s. 19—Pre-emp- 
tion —Acquisition of share in mahal by vendee pending 


suit, effect of —Decree for pre-emption, whether can be 
passed. : ie 

,.'À suit for pre-emption cannot be decreed where, 
before the passing of ‘the decree in the- suit, the 
vendee acquires a share in the mahal in which the 
property sought to be pre-empted is situated. ; 


. Second appeal from a decree of the Second 
_ Additional Subordinate Judge, Allahabad, 
dated the 25th of. March, 1925, reversing 


| MAHABIR RAI V: MAHADEO. . 


367 

in -the case of Qudrai-uwn-nissa Bibi v. 
Abdul Rashid (1) ‘with which we agree. 
The result, therefore, is that this appeal 
must be allowed and the decree of the 
lower Appellate Court set aside. We 
restore the decree of the Court of first 
instance, with this variation that we think 
that the plaintiffs should be allowed their 


‘costs of the first Court inasmuch as they 


were ‘perfectly justified in instituting the. 
suit on the date when they did bring it. 
The plaintiffs, however, must pay the costs 
of the defendants in the lower Appellate 
Court as wellas in this Court. ' : 

A.N. A Appeal allowed. 


-(1) 96 Ind. Cas. 549; 48 A. 616; 24 A. L. J. 7737 A. -L. 
R.1926 ÁlLG61. > dudes 


that of the Munsif, East Allahabad, dated . 


the 18th of November, 1924. | . f 
i Munshi N. P, Ashthana, for the Appel- 
anis. e^ 


`. SUDGMENT.—This is a defendants’ 
appeal arising out- of a suit for pre-emp- 
tion. While the suit was pending the de- 
'fendants obtained a share under a docu- 
ment purporting to be a deed of gift 
and on thestrength of it pleaded that they. 
had equal rights with the plaintiffsso as 
to deprive them. of any preference. The 
plaintiffs in theirturn brought a second 
suit to pre-empf this transaction, alleging 
it to be one of sale. The Court of - 
first instanceé.dismissed the plaintiffs’ suits. 
On appeal the plaintiffs’ suit.to. pre-empt 
the sale-deed has been decreed, but the 
other suit has been dismissed on a find-- 
“ing that the transaction was really one of 
gift, The defendants comeup in second. 
appeal and. urge that in consequence of the : 
finding that. they had acquireda share in: 
the mahal by virtue of a deed.of gift the 
suit to pre-empt the sale ought to have 
been dismissed. This,contention, in our 
opinion, must prevail. By -reason of the 
acquisition of an additional share in the. 
mahal by gift, the defendants destroyed the 
plaintiffs’ right of pre-emption; they no. 
longer hada right to be substituted in 
place'of the vendees when the time ‘for 
the passing of. the decree came. No 
decree in their favour could, therefore, be 
passed in view ofthe. provisions ofs. 19 
of the Agra Pre-emption Act. This inter- 
pretation of the-section- has. been accepted 


. tition the intrinsic value of the 


' perative on the Court to follow 


ALLAHABAD HIGH COURT. 
SszcoNb CiviL APPBAL No. 1698 or 1994. 
e May 13, 1927, , 


' Present:— Mr. Justice Iqbal Ahmad. 
MAHABIR RAI AND OTHERS—PLAINTIFFS—— 
APPELLANTS ` 
versus | 
MAHADEO AND OTHERS —DRFENDANTS 
— RESPONDENTS. 


Partition Act (IV of 1898), ss. 2, 8 (2), (1) — Principle 
underlying s. 2—Application of s. 4£—Pro, icd e 
able of partitich= F rocedire; operty incap : 

The principle underlying s. 2 of the.Partiti 
is that a partition ought not to be made by x : 
D property’ sow 
partitioned would be destroyed aod i sach P ps 
money compensation should be given. [p. 308, col. 1.] 

7 Section 4 of the Partition’ Act has application ‘only 
to those cases‘ in which a share in a “dwelling house 
Pelaneine Yo; ri ae family” has been acquired 

y a stranger to that family, and that.st; i 
partition of his share, [ibid.] vanger clairmp 

Where ina suit for partition the Court finds that 
the property cannot be conveniently partitioned 
and is requested to" direct à sale and both the parties 
wish to:purchase the other party's share, itis im- 
the procedu joi 
by s. 3 e of the Partition Aot. D 368, colo 1 2]. 
- Ilias Ahmad v. Bulagi Chund (1), distinguished. 


Second appeal from a decree of th is- 
trict Judge, Ghazipur, dated ‘the yup A 


October, 1924. 


-Mr. A. P. Pandey, for the Appellants, 
. Mr. U. 8: Bajpai, for the Respondents, 
. SUDGMENT.—This appeal m 
allowed. Exceptions to the scies e 
that ‘a sharer in immoveable Property has 
a right to claim separate possession by 
partition of hisshare are provided. for by 


ik. JH 
."ss, 2 and 4 of thé Partition Act (Act IV of 
A898) . . : 

The principle underlying s. 2 of the 
' Act is that a partition ought not to be 
‘made if by partition the intrinsic value of 


‘the property sought to be partitioned would | 


be destroyed, and, insucha case, money 


compensation should be given in lieu of the. 


share to which a share-holder may be en- 
‘titled. Section 4 of the Act has applica- 
tion only to those cases in which a' share 
jn a ' dwelling house belonging to an un- 
divided family " has been acquired by a 
stranger to that family, and that stranger 
claims partition of his share. To the pre- 
‘sent case, as would appear.from the facts 
to be presently stated, s. 4 has no applica- 


^. tion. 


The plaintiffs claimed partition of two 
` houses marked A and B. ‘They were grant- 
ed a decree for partition of house B and 
there is no.controversy with respectto that 
house in the present appeal. It is also 
common ground that the plaintiffs’ share is 
2/7th and the defendants’ shaye is 5/7ths in 
. house A. The defendants maintained that 
house A.was-too small to admitof parti- 
tion, and asthey were sharers to the extent 
of 5/7th they were entitled to purchase 
the plaintiffs’-share.. This contention of 
the defendants has been upheld by both 
the -Courts below, though on different 
grounds. The trial Court was of opinion 
that s.2 ofthe Partition Act was’ enacted 
for the benefit of persons owing more than 
a halfeshare, and as the defendants owned 
‘a-5/7ths ‘share in the house, they were en- 
titled to purehase the plaintiffs share: 
The lower Appellate Court was of opinion 
‘that the defendants were, in yiew of the 
provisions of s. 4 of the. Partition Aot, 
“ in equity entitled "to buy the plaintiffs: 
share. ^. 0 7 : "m 
; In my judgment, in the circunistances 
‘of the present case, the Courts below were 
‘pound bo follow the procedure enjoined by 
ol. (2) of s. 3 ofthe Partition Act. ES 
I$ has beer found by both the Courts 
“below that the house in dispute cannot be 
‘Wonveniettly partitioned. The defendants, 
who. owned -more than .a-half share in the 
house, invited the Court to sell the house, 
. Thus, the case came within the purview of 
tg: 2 of the Act. This request of the de- 
| ‘:fendants having been followed- by a simi- 
"Jar request by the plaintiffs, who wanted 
:-to purchase the house, it became impera- 
‘tive on the ‘Courts below to “follow the 


_  MAHABIR RAI'V. MABADEO. 


R2 je l 2 a 
—... DOLON] - 
prócedure'enjoined by s. 3(2) of the Parti- 


' tion Act. 


I may point out that the case of Ilias 
Ahmad v. Bulaqi Chand (1) that has been 
referred to by thelearned District Judge 
has no application to the present case. ln 
that case the claim for partition of a dwell- 
ing house owned by members of an un- 
divided family was brought by a stranger, 
who had purchased a share in that house. 
To such a ease s. 4 of the Act clearly ap- 
plied. In the present case itis clear that. 
the house in dispute is not“ a dwelling 
house .belonging to an undivided family ". 
nor is the claim for partition bya stranger 
to such a family. : T" . : 
. The learned Judge has further referred 
to a ease reported as Debendra Nath Bhat- 
tacharjee v. Hari Das Bhattacharjee (2). . 
In that case it was held that, ifthe nature’ 


_of the property precludes a partition, the 


proper course open to the Court is to directi 
the salé of the property among-co sharers, 
and the parly in possession of the proper- 
ty has not aright to buy the share ofthe 
party not in possession. That case is op- 
posed tothe view taken by the learned 
Judge of the lower Appellate Court. The. 
learned Judge, while referring to that case, 
seems to have been led away by a case re- 
ported at the foot-note of page 555*. The 
case go reported is distinguishablefrom the 
present case because the person, who was 
allowed a-compensation in that case, was a 
stranger to the family and the property. 
sought to be partitioned was the family 
dwelling house in which the stranger had 
acquired aninterest, As already remarked 


“above, the house in dispute is not a dwel- 


ling house belonging to an undivided,- 
family and, therefore, that case has no ap- 
plication to the present case.- NC 
For the reasons given above, I allow this 
appeal, set aside the decree of the lower 
Appellate Court and modifying the decre 
of the trial Court, remand the case.to tha 


' Court, through the*lower Appellate Court, 


with direction to follow the procedure ene 
joined by s.3 (2) of 'the Partition Act with 
respect to house A. The plaintiffs will get 
the eosts of this appeal, but the parties 


will bear their own costs. of the Courts 

below. | - T: 
DR. L. Appeal allowed, .. 
A. N. A. 5 : 


' (1) 41 Ind. Cas. 867; 15 A. L, J, 677; 39 A, 672, | 
_ (8) 1 Ind. Cas, 844; 15 O. W. N. 552; 13 C. L. J. 388; 


T^ *Pageoflb OW. Noea]  —— . ^ 7. 5 
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LAHORE HIGH COURT. . 
Ssconp Civit APPEAL No. 2085 or 1926, 
March 28,1927. ` 
` Present: —Mr J üstice Jai Lal.: 
SHANKAR AND OTHERS—DEFENDANTS— 
BEN ER 


N ABIER Pune fen ‘BAHADUR SINGH 


AND OTHERS—DEFENDANTS—RESPONDENTS. 
Punjab Courts Act (VI of 1918), s.41—Second ap- 


, peal—Finding of fact not supported by evidence—Inter- 


4 


ference, 
A finding of fact not supported by any evidence can 


. be set aside in second ‘appeal. 


Second appeal: from the decree of the . 
District Judge, Gurdaspur, dated the 23rd 
June, 1926, reversing that of the Subordi- 


nate Judge, Fourth Class, Gurdaspur, dated 


the 30th November, 1925. 

Messrs. Shamair "Chand and J. N. Bhan- 
dari, for the Appellants. . 

Mr. Fakir. Chand, for the Respondents. 


JUBGMENT.—The relationship be- - 


tween the parties will appear from the: 
pedigree which is tobe found in the judg- 
ment of the learned District J udge. The 
plaintiff, Arjan, instituted a suit ‘for a de- 
claration that he was entitled to the land in 
suit by virtue of an agreement made by the 
contesting defendants, the sons of his bro-- 
ther Fakir. An oral agreement alleged to 
have been made in 1887, seems to have been 


: Set up before the learned District Judge 


but has been held not proved. In the 
plaint relianceis placed on a written agree- 
ment alleged to have been executed in 1908 
but this agreement was.unregistered and 
was objected to as inadmissible.on that 
account on-behalf of the defendants. The ' 
District Judge has held that though in- 
itially the document relied üpon by the 
plaintiff was inadmissible for want of re- 
gistration it can berelied upon by the 
plaintiff as it has been acted upon. In: 
support of his view the learned Judge relied’ 
on certain authorities which, the Counsel for 


the appellant contends, do ‘not support the. 


view ofthe learned J udge. I donot propose to 
go into this question as, in my opinion, it has 
not been established by any evidence on the 
record that the agreement of 1908 was acted 
upon. The only evidence in support of his 
conclusion relied upon by the learned 
District Judge is that in the jamabandis of | 
1910-11 and 1922-23 the areas in possession 
of the plaintiff and the defendants’ respec- 
tively are not according to the original 


shares by inheritance and that there is &- 
disparity in the areas which is due to the 


24 
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"agreement gonta; in ius document relied 
upon by the plaintiff. The learned Counsel 
: for the respondent has not. been able to 
show that after the execution of the docu- 
ment in 1908, any land which was previous- 
ly ia possession of the defendants passed to 
the possession of the plaintiff. On the other | 
hand it appears thatthe area that is actually 
in possession of the: defendants has remain-: 
ed the same at any rate since 1905 and 1906 ` 
“up till now. The learned Counsel, moreover, 
has not been able to show that the differ- 
ence between the areas in ‘the possession of 
ihe two contending parties represents the: 
‘area in-respect of which the document was. 
executed by the defendants in favour of the 
plaintiff in 1908. It is, therefore, impossible 
tohold that there is any evidence in sup- 
port of the conclusion of the learned Dis- 
trict Judge that the document relied upon by 
the plaintiff was acted upon. 

Counsel for the respondents then asked me, 
to remand the. case to have further enquiry, 
made into the matter but the extracta 
of the Jamabandi of the years prior to. 
1908. are*on the record and the learned. 
Counsel has not been able to show from 
them that any land was actually hand- 
ed over bythe defendants to the plaintiff 
on the execution of the- document in suit: 
and consequently I do not think that there 
is any justification fora remand. It is ad- 
mitted by both parties that the entire hold- 
ingis recorded asjoint property of theparties 
: and that the present dispute has arisen out 

of partition proceedings. It appears to me - 
more likely.: that in 1908, the *lefendants ' 
executed the, document in favour of the 
plaintiff relinquishing their right in the. 
land in suit but such relinquishment was 
never , followed by actual ‘transfer of 
possession and in fact no possession could. 
be transferred having regard to the fact 
that the joint holding had not been parti- 
tioned. There was, therefore, no occas’ 
sion to acton the agreement except after: 
„partition and in the first attempt to partis 
tion the agreement’ was repudiated by the 
defendants. f 

Accepting this appeal- I set aside the, 
decree of the learned District Judge and, 
dismi .the plaintiff's suit.but under the: 
circumstances of the case I leave the parties 
to bear their own costs throughout. 

RD., -Appeal accepted, 

A. N. Ay 


^ odd of his fixed-rate tenancy 


< 870 
= ALLAHABAD HIGH COURT. | 
| 2.7 BECoND Orvin ArreaL No. 560 or 1925. 
SP April 27, 1927. 
Present :—Mr. Justice Sulaiman 
and Mr. Justice Banerji. 
Thakur JAIKARAN SINGH 
. AND OTHERS—DEFENDANTS—A PPELLANTS 
! i ' VETSUS 3 
^ B.8HEO KUMAR SINGH—PrAINTIFE 
AND Musammat KAULRAJI KUAR 
| —DEFENDANT— RESPONDENTS. 
Mortgage—Agreement by mortgagee to pay rent due 
to zemindar—Default in payment—Sale of mortgaged 
property for rent—Purchase by mortgagee—Mortgagor's 
right to redeem, whether lost-—-No one can be allowed 
to take advantage of. his own wrong. 


Where a mortgagee who has undértaken to pay the 
rent due by the mortgagor to’ the zemindar makes 


: execution of a decree for rent obtained by the 
zemindar and purchased by the mortgagee himself, 
the mortgagor can still claim to redeem the property 
. from the mortgagee inasmuch as the mortgagee can- 
. ‘not be allowed to take advantage of his own wrong. 
[p. 371, col. 2.] . : 

Nawab Sidhee Nuzur Ally Khan v. Rajah Ojoodhya- 
ram Khan (1), Kalappa v. Shivaya (2).and Babaji v. 
Magniram (3), followed. 

'. Second appeal from a decree of the 


District Judge, Benares, dated the 6th of” 


January, 1925. 
“Mr. P.L. Banerji, for the Appellants: 
Mr. K.N. Laghate, for the Respondents. | 


JUDGMENT.—This. is a defendants’ 
appeal arising out ofa suit for redemption. 
The- plaintiff's. predecessor, Ram’ Kumar, 
made three usuiructuary mortgages of his 
fixed-rate tenancy -in succession. In April 


1888 he mortgaged about 6 bighas and odd - 


to Hakim Singh for Rs. 272 which was 
redeemablé in 1302 Fasli. In November, 
1888, he .mortgaged another 8 bighás and 
1x: to Sheo 
Mangal for Rs. 550, which was redeemable 
in 1306 Fasli. About 2 bighas' and odd of 
the holding still remained in-the possession 
of the mortgagor. In 1894 he mortgaged 
the entire holding fora sum of Rs. 1352 to 
‘Nand Kumar. He left out of the mortgage- 


money Rs. 272 for.payment of the first. 


mortgage in 1302 Fasli and Rs. 550 for 
payment ofthe second mortgagein 1306 Fasli. 
It was agreed between the mortgagor and 
. the mortgagee, Nand Kumar, that the latter 
should redeem the prior mortgages and 
aiter paying the rent due tothe zemindar 
should appropriate the profits in lieu of 
interest.. It is quite clear that ifall the 
: parties had stuck.to their agreements the 
--tenant mortgagor would not Leve been 
jiable.to pay any rent whatscever after the 


JAIKARAN SINGH V, SHEO KUMAR SINGH.  — 
‘year 1894. The first two .mortgagees were 


, passed a decree against all of them. 
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liable to pay rent: in proportion to the 
areas in their possession and the remainder 


was mortgaged to Nand Kumar who became. 
liable to pay rent in proportion. It is also: 


apparent that-if Nand Kumar had redeemed 
Hakim and Sheo Mangal, he would have 
obtained -possession of the entire holding 


' and would have paid the entire rent to the 


zemindar. In either cass, the tenant 
mortgagor after the mortgage of. 1894 was 
relieved of his duty to pay any rent to the 
zemindar, though, of course, as regards the 


zemindar his liability to him in the eye of | 


the law remained. 
Default was, undoubtedly, made by all the 


default in paying rent sud the property is sold in | three mortgagees and the zemindar brought 


a suit for arrears of rent of 1304, 1305 and 


1306 and a part of 1307 Fasli.. He impleaded' 


not only the tenant, mortgagor, but all the 
three mortgagees, and the Revenue Court 
j It 
made the tenant andthe first two mort- 


.gagees liable for rent up to 1306 Fasli and 
. made the mortgagor and the first and the 


third mortgagee liable for the rent for 1307 
Fasli. The fact was that in Jeth 1306 Fasli 
Nand Kumar, the third mortgagee, redeemed 
the second mortgage in favour of Sheo 
Mangal. Sheo Mangal was thus not made 


‘liable for any partof the rent for 1307 


F'asli. X 

About Rs. 80 only were paid in satisfaction 
of the, decree and for the balance the decree 
was executed. At first the area in the posses- 
sionof Hakim Singh was put up for sale and 
purchased by aman named Ajodhia, who 
was a servant of Nand Kumar. Hakim 


‘Singh put in an objection that he had paid 


his share of the decree and that the sale had 
been brought about by Nand Kumar in 
collusion with qurg-amin. In the meantime 


Ram Kumar died. This first sale waa’ 
-actually set aside. Subsequently the whole 


of the tenancy was put up for sale and 
purchased in the name of Ram Autar. Beth 
the Courts below have found that this man 


was acart-driver of tha mortgagee Nand . 


Kumar,and that the purchase by Ram Autar 
was in fact benamifor Nand Kumar. In 
fact subsequently when Nand Kumar died, 
his widow transferred the property to the 


heirs of Nand Kumar. This sale was duly 


confirmed, 

The heirs of the mortgagor, Ram Kumar, 
have brought the present tuit for redemp- 
ticn against the heirs ofthe third rrortgagee, 
Nand Kumar, Both the Courts below have 


[103 L ©..1927] 
decreed the claim. The defendanta contend 
that inasmuch as the sale. of the ‘equity of 


. redemption was effected and confirmed, no . 
right vests in the heirs of Ram: Kumar and ' 
no suit for redemption is maintainable. The- 


argument on their behalf is that the auction 
sale not’ having been set aside, it-cannot 
now be questioned, and, the defendants 


must be deemed to have acquired the rights. 


of the mortgagor, absolutely. 


“was in equity not liable to pay rent to the 


‘gemindar when he. had made the three 
mortgages and contracted ‘with thése mort-' 


gagees that they would pay ‘rent direct to 
the zemindar. The default, if any, was 
entirely that of the mortgages. 
already remarked, as has been actually 
found by the first Court, that Hakim Singh 
had paid his quota of the decretal amount. 
There was, therefore, no longer any default 


by Hakim Singh. Even if’ there had been’. 
default by Hakim Singh, we would still. 


hold that it being the duty of Nand Kumar 
to redeem Hakim Singh and get into pos- 


Bession and pay rent, Nand Kumar would, 
also be responsible for any arrears of rent; 


that may be due from Hakim Singh. This 


must’ be the true. position as against ER 
mortzagor, Ram Kumar. : 

|. As “regards Sheo Mangal Singh, it was 

again the duty of Nand Kumar to m 
an 


‘him and to pay. rent to the zemindar. 
Kumar did actually redeem Sheo Mangal 
in Jeth 1306 Fasli. 


are entitled to presume that all accounts 
-were-settled between the parties and that 
after: Sheo Mangal was .redeemed, Nand 
"Kumar stepped into his shoes and under- 
took all liabilities. 


liable-for any rent-for the subsequent period 
of 1307 Fasli. Although, therefore, the 
gemindar had’ obtained a decree jointly 
against his tenant.and his mortgagees, it 


is apparent that in equity the. mortgagor’: 
was not really liable, and that if he were ° 


made to pay anything to the zemindar, he 
would have equities against his mortgagees 
who had in fact conimitted default. A 


wrong -was, therefore, committed by Nand. | : 
Kumar. admittedly - as regards part of the’ - - 
decree, and, in our opinion, as regards the." 
whole amount due, and it was in consequence’ 


ofthat wrong thatthe tenancy-was put up 


for selé'and gold. Rorate for the mort- ` 


Jiigaray ‘SINGH v. “sako KUMAR. SINGH. 
‘ gagor the property was actually’ purchased 


We have. 
‘the estate when sold at 


-estopped from saying that the equity of- 


“tised on innocent parties, 


There is no direct: 
evidence on the record to show under what: 
terms-the redemption took place, but we. 


That explains why the. 
Revenue Court did not make.Sheo Mangal 
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by the -mortgagea. “himself who had com- 
mitted the wrong. : 
"The question before us now is whether’ 


the heirs of the mortgagor can stillclaima .' 


right to redeem the property, - Technically 
speaking their property has been sold at 
auction, but in equity it was sold on account: 
of the wrong committed by the very person 


' who has -purchased: the property. In the 


In puropinion, themortgagor, Itam Kumar, ease of Nawab Sidhee Nuzur Ally Khan v. .- 


Rajah Ojoodhyaram Khan (1) their Lord- ^ 
ships of the Privy Council held that'a 
mortgagée who had wilfully saffered an 
estate, to fall into arrears of Government 
revenue and then had entered into an., 
agreement with another person to bid for 
auction, was. 


redemption did not subsist. The principle: 
underlying that case was followed by a 


Bench of the Bombay. High Courtin the . E 


case of Kalappa v. Shivaya (2) where also 


when a mortgaged property was sold aba .- 
“Government sale for arrears : 


of revenue 
owing to the mortgagee’ 8 default, it was held | 


'thatit did not affect the mortgagor’ 8 right: 
to redeem, The same principle was adopted `, 


‘by the same High. Court in the case of 
Babaji v.. Magniram (3). j 
that these cases lay down a sound prineiple 
of law which prevent a fraud being prac- ` 
, If property is 
sold owing to the wrongful act and default . 
of the.mortgagee himself, he cannot be 
allowed toclaim it on the ground of his 


own wrong, fornocaüseof action gan arise ' 
- out of the wrong. In our opinion, the mort- 


gages, undoubtedly, committed a breach of 


bis contract when he made default iñ pay-: 


ing the rent due to the zemindar. Be: 
cannot,’ therefore, be allowed to gain ad- 
vantage. out of his own, breach of that: con». 


Mac 


We accordingly uphold: the decree of the ' 
Courts below and dismiss the appeal with 
costs. . -. . i 
A. N. A. À Appeal- dismissed. 
(1) 10 M. L'A. 540; 5 W. R. P: O. 83; 1 Suth. P, O. J,’ 
635; 2 Sar. P. O. J. 198; 19 E. R. 1076. 

(2) 20 B. 492; 10 Ind. Dec. is 8.) 892, ý 

. (8) 21 B. 397; 11 Ind. Dec. (N, B.) 267, . 


It seems to uS . > 


"$72. 
LAHORE HIGH. COURT. 
. 'Ssconn Civin ArrzaL No. 1007 or 1923. 
. May 18,1927. . 
PEREAT :—Sir Shadi Lal, Kr., Chief” 
Justice, and Mr. J ustice Zafar Ali, 
=... Musammat MAYA WANTI AND . 
| ANOTARR—DEFENDANTS—ÅPPRLLANTS 
versus: 


BALIG RAM raroves Musammat HARI— 


“PLAINTIPE 4np GOBIND RAM AND-OTHERS— 
> DEFENDANTS—RESPONDENTS. 

Hindu Law—Joint family—Compromise by father of 
doubtful claim—Son's right to impeach compromise. 

A settlement of a doubtful claim. by a Hindu 
' father as the manager of the joint family entered 
_into in good faith is ^ binding uponhis sons. 


“ Second 'appeal from the decree of tke 
District Judge, Amritsar, 
April, 1923, reversing that of the Subor- 


dinate Judge, ‘Sécond Olass, Amritsar, dated | 


the 19th. April, 1921. 
Lala Badri Das, R.B., for the Appellants. 


- Lala Fagir Chand, for the Respondents. ' 
- JUDGMENT,—On the 5th of October, . 


91h Govind Das, who with his two sors 
Girdhari Lal and - Salig Rath formed a 
- joint Hindu family governed by the Mitak- 
shara Law, created a marriage settlement. 
` jn favour of Musammat Maya Wanti, the 
"bride of his elder son Girdhari Lal, by 
which one: residential house and one:thiid 


. , of a shop was gifted to the lady.. It- 


appears that tlie possession of the property. 
“was not delivered to her, and .she conse- 
. quently brought ‘an action in the beginning 
of 1919 against her father-in-law Govind 
Ram fof the recovery of the property. 
The dispute was, however, settled on. the 
8rd of March, 1919, by a compromise, by 
which one-third of the shop. was given 


to her and the house was allotted to Govind: 


.-Ram and his minor son Salig Ram, the 


`., elder, son Girdhari. Lal renouncing his 


claim tothe “house. The -result of the 
gettlement of this family dispute was that 
Musammat Maya Wanti and -her husband 
‘Girdhari Lal got one-third of: the shop, 


while his father Govind Ram and Salig ` 


Ram got the residential house ‘exclusively 
“gor themselves. 

Tha present suit was raised by Salig 
. Ram inorder to impeach the aforesaid com- 
promise and to enforce his claim to the shop 
allotted to his brother and the latter's wife. 

Now, we have considered all the rele- 
vant circumstances of the case and reached 
. the- conclusion that the compromise was 

ECHO into pone fide by tke father in his 


` HABAN ALT V, LACHMAN PRASAD, 


dated the 7th ` 


: of the suit. - 


[103 I. C. 1927] 


capacity as the manager of the joint family 
and: was & just transaction; and that the 
plaintiff is not entitled to disturb it. It 
has been repeatedly laid down that a 


` settlement of a doubtful claim by the father 


as the manager of the joint family entered 
into in good faith, is binding upon his 


' gons: vide, inter alia, Venkatagiri Nayani 


Varu v. Subbarayalu Nayani Varu.(1). 

We accordingly “accept the appeal and, 
setting aside the judgment and the decree - 
of the District Judge, dismiss the suit with 
coststhroughout. — - 

R. I. & A. N. A. 


Appeal accépted. 
(1) 24 Ind: Cas. 491. > 3 





ALLAHABAD HIGH COURT. 
Om Revision Nu. 82 or 1927. 
May 17, 1927. 
. . Present :—Mr. J ustice Dalal, 
HASAN ALT AND OTHERS—À PPLICANTS 
5 versus ` 
LAOHMAN PRASAD AND OTHERS— OPPOSITE 
* .— PARTIES. 

Civil Procedure Code (Act V of 1908), s. 115, O. 
XXIII, r. 1—Withdrawal with liberty to bring fresh 
Suit Wrong exercise of discretion—Revision—Duty of 
- Courts in granting leave to withdraw. 

Where the Court has jurisdiction to grant leave 
to a plaintiff to withdraw a suit with. liberty to bring 
a fresh suit, the fact that the Court may have exer- 
cised and probably did exercise a wrong discretion 
in granting leave does not bring the case within 


-the purview of s. 115 of the Civil Procedure Code. (p. 


373, col. 1.] 
Jhunku Lal v. Bisheshar Das (1), followed. | 
Applications for withdrawal should not be granted 
light-heartedly. Ip. 373, cols. 1 & 2.] 
Civil revision from an order of the ^ 


. Munsif, Gorakhpur, dated the 28th of Janu- 


ary, 1927, 
Mr. M. A. Aziz, for the Applicants. 
Messrs. Harnandan Prasad and Ram - 


Nama Prasad, for the Opposite Parties. 


JUDGMEN'.-—The objection raised 
by the opposite parties (plaintiffs) is that 
no application for revision lies. The 
plaintiffs sued in the Court ofthe Munsif 
of Gorakhpur.for recovery of possession of 
a certain portion of * market. After the 
proceedings had advanced, an application 
was put in by the plaintiffs for withdrawal 
No specific grounds were 
mentioned in the application, but it was 
generally observed that there were some 
legal defects which would lead to the 
dismissal of the suit. On the presentation 
of this application there must have been 
some argument before the lower Court, be- 
cause the lower Court gives a' specific 
reason for granting the application for 


` 


Š 
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withdrawal, The statement in the order is:— 

“The fact is that during the excavations of 
_ the bazar. in suit some signs: alleged before 
by the plaintiffs were found; they: showed 
that the plaintiffs’ claim was defective,” 

It is most likely that during the penden- 
cy of the suit some excavations were made 
which brought to.light further evidence 


“modifying “or supporting the plaintifis’. 
It was atthe discretion of the lower’ 


suit. 
Court to grant permission for the with- 


` drawal of a suit under O. XXIII, r. 1 of. 
The juris- 
diction existed, and the question is whe-': 
ther the jurisdiction was exercised illegal-. ' 
ly or with material irregularity to bring. - 


the order wit t i 2 
sound hin the provisions of s. 115, ?' —Decree based on award, whether binding on minor— 


the Code of Civil'Procedure. 


Civil Procedure Code. 
A Bench of ruling‘of this Court in the 


case of Jhunku Lal v. Bisheshar Das (1): 


laid down that, where the Court had juris- 
diction to grant leave to the plaintiffs to 
bringa fresh suit, the fact thatthe Court 
_ may have exercised, and probably did exer- 


cise, a wrong discretion. in granting the . 
2 plaintiffs’ application was not sufficient to’ 


.bring the case within the purview of s. 115, 
'Qivil ‘Procedure Code. The applicants’ 
learned Counsel Mr. Aziz produced before 
me two rulings wherea single Judge had 
distinguished the cases before him from 
the circumstances of the case reported’ = 
Jhunku Lal v. Bisheshar Das (1), 

made a commendable research and Ae 
discovered an unreported decision of a 
Bench of ‘this Court: in Civil Revision No. 
77 of 1926 to. which I wasa party. I have 
‘examined all these cases and am satisfied 
that there were points in them to distinguish 
; them from the Bench ruling in Jhunku Lal 
x. Bisheshar Das (1). The case before me and 
'Mr. Justice Pullan was one out of thecom- 
mon, where we obtained the impression from 
the record that the learned Judge who 
granted permission of withdrawal desired 
-to get rid of the suit which was a trouble- 
someone, There ar$ no such circumstances 


- present in the revision applicationjbeforeme. 


Asfar as possibleImust conform tothe prin- 
ciples laid down in Jhunku Lal v. Bisheshar 
Lal, (1) and if I do so, I can see no reason 
for admitting this. application for, revision. 
.It may be that the defendants suffer by the 
withdrawal, and ‘that ‘the. discretion was 
wrongly exercised. by the lower Court: 
This Court has repeatedly requested Sub- 


(1) 46 Ind. Oas.71; 40 A: 612; 16 A. L. J. 495, . 
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ordinate Oourta not to PT applications 
for withdrawal light-heartedly. I do not, 
however, feel justified in admitting this 


"revision 'and dismiss it, but make no “order: 


as to costs. : i . 
ALN. A, Application dismissed, 


NAGPUR J UDICIAL COMMIS- 
. SIONER'S COURT. ` 
SzcoND.Otvin, AePgAL No. 589 or 1925. 
April 28, 1927, 

Present; —Mr. Findlay, J . 0. : 
 VINAYAK —PLAINTIFF— ÁPPELLANT 


1 versus 
. Musammat SITABAI AND OTHERS— 


. DEFENDANTS— RESPONDENTS. 
Minor—Avbitration—Guardian with adverse interest 


‘Transfer of Property Act (IV of 1882), s.6— Remote 
reversioner, interest of, whether transferable— Hiridu 
Law—Bombay School —Widow of gotraja sapinda— 
Alienation with next reversioner's consent—Legal necea- ' 
sity not proved—-Alienation, whether valid. ! 

Where'a minor is: represented in arbitration pro- 
ceedings and in the subsequent: proceedings to file the 
award in Court, bya guardian whose interests are 
adverse fo minor, the, proceedings are void-so far as 
e ra is concerned and not binding on him. [p. 

co 
Sellappa Goundan v. Masa Naiken(8) and Murlidhar 


* y. Pitambar Lal (7), followed. 


The interest of a remote reversioner, being aly a 
spes successionis, cannot be the subject of a. valid 
contract. . [p. 376, col. 1.] 

Amrit Narayan ‘Singh v. Gaya Singh (8), relied 
on. 

A widow ofa gotraja sapinda underthe Bombay 
School-of Hindu Law is entitled to alienate the 
property of her husband with the concurrence of the 
next reversioners even in the absence of eee) neces- 
sity: [p. 375, col. 2.] 


Appeal against the deeree of the District ' 
Judge, Nagpur, dated the 18th September, 
1925, in Civil Appeal No. 87 of 1925: 

Mr. A. V. Wazalwar, for the ‘Appellant. 

Messrs. R. W. Date and M. R. Indurkar, 
for the Respondents. 

JUDGMENT.—-The facts of this case 
are slightly complicated -and the following 
geneological tree wil help to explain 
the position of the main parties to the 
suit: 


Narain Rao = Tanabai 


, 


. Ranbajee = == Sitabai, 


(dead) ` | | (a efendant . 
zou | No. 1) 
ie le se : | (mother of 
. | defendant 
Bala- daughter daughter No. 2.) 
-gaheb—Anjirabai. Rangobai = == Govind Rao 
(Defendant . (defendant 
Vinayak, (minor ` 7o. 3} aes 2) ° 
plaintiff.) ' ` 
- Moh hadeo, Gulab Rao, 
e . defendant No, 4 defendant No. 5.- 


an 


EE l 
The minor plaintiff, Vinayak, sued the six 


` defendants for possession of a.2-anna share 


` jn Mouza Khapri and of, houses and kothas. 
< therein as well as fora declaration that the 


decree in Suit No. 47 of- 1921 in the Court 
‘of the First Munsif, Katol, was void and 
inoperative, against him. The main facts 
need only be briefly summarised here. On 
24th August, 1918, Musammat Tanabai along 
with her daughter Anjirabai (mother of the 
plaintiff) and Rangobai (wife of Govind Rao: 


.' defendant and the mother `of Mahadeo and 
-: Gulab Rao defendants Nos. 4 and 5) mort- 
. gaged the property of her deceased. husband. 


Narain Rao to.the defendant No. 6, Bajirao 
Ganpatrao: "The mortgage was for Rs. 2,000 
carrying interest at 12 per cent. perannum 


. With a condition of foreclosureif the debt 
. was not paid within, three years. On the 
< same date, Tanabai also executed a register- ` 
-èd deed of gift ofthe same property in 


favour of the plaintiff and of the defendants 
Nos. 4 and 5, Mahadeo and Gulab.Rao. On 
3rd February, 1921, defendant No. 6, the 
mortgagee, assigned his mortgége to the 
first five. defendants for consideration. 
Immediately after that, the first five defend- 
ants on the-one side and Tanabai; Anjirabai 
and the plaintiff on. the other agreed to 
refer the claim of the mortgage-transferees 


' to an arbitrator (Mr. Khandekar,.Pleader). 


The latter duly gave an award which was 


„eventually filed in Court in Suit No. 47 of 


1921. The mortgage claim was admitted 
by a Pleader, who appeared ‘for. Tanabai, 
Anjirabai‘and the minor plaintiff, and decree 
for foreclosure (preliminary) was passed\on 
22nd November, 1921, while the final decree 


"was obtained on 24th March; 1923, Posses- 


sion was taken by the assignee-deeree- 
holders on 1sth April, 1923. Plaintiff's case 


was that the decree was obtained fraudu-^ 


lently, that essential facts were concealed 
from the Court, that the plaintiff's interest 


: a8 a ‘donee waa suppressed ‘before the 


arbitrator and the Civil Court and that. 


‘Anjirabai, his mother, had an interest 
` adverse-to his own, and on these and other 
-. " grounds his case was that the decree was 
' . void and inoperative against him and that ` 


he was entitled to be re-placed in °* posses- 


` sion- of his share of the property, from 


“which he was dispossessed under the said 


decree. 4 
The. position of the defendants is suff- 


` ciently. clear from the judgment of the ` 


first Court. On the. issues which arose 


on the pleadings of the parties, the- 
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Subordinate Judge came to the following 
findings: — ; PN . 

(i) That the decree in Suit No. 47 of 
1921 had not been obtained as against 
the plaintiff by any fraud or misrepresen- 
tation; ^. | ] g 

(ii) that  Anjirabai in acting as 
guardian ad litem for. the minor. plaintiff in 
the said suit had not any interest adverse 
to him; i 
' (iii) that the decree was not void as 
against the plaintiff on the score of fraud 
or misrepresentation; . 

‘(iv) that the deed of gift was not a. 
benami one; a: he 
. (vj, that on 24th August, 1918, the 
mortgage-deed was executed before the 
deed of gift and that the plaintiff cannot, 
therefore, challenge its validity; 

(vi) that the parties are governed by 
the Bombay School of Law; .. 


(vii) that the mortgage-deed referred. 
io was executed forlegal necessity and was 
a genuine transaction, in which considera- 
tion passed. Moreover, it had been con- 
sented to by the next reversioners of Narain 
Rao, viz., Anjirabai and Rangobai; and 

(viii) thatthe interests of the plaintif 
were duly guarded by his guardian 
ad litem both .before the arbitrator and 
in the Court of the Senior Munsif, 


-Katol. | 


On. these and connected findings, the 
plaintiffs suit was dismissed. -` ) 


The plaintiff appealed to the Court of the 
District Judge, Nagpur, questioning many 
of the findings arrived at by the first Court, 
The learned District Judge agreed with the 
Subordinate Judge that the mortgage-deed 
was not vitiated by fraud or by want of 
consideration. He also pointed out that the 
arbitration proceedings as well as the 
evidence of Mr. Khandekar (P. W. No. 1) 
showed that at the éime the plaintiff's 
position as a donee had not been suppressed. 
The Judge of the lower Appellate Court, 
however, held what ^ Anjirabai was an 
improper person to act as guardian ad litem 
for the plaintiff in the arbitration pro- 
ceedings and the subsequent suitin view 
of the -fact that, as one of the assignees of 
the mortgage, she possessed a claim to the 
property, which was adverse to her son's 
claim as donee. The learned District Judge 
further found that when applieation was 
made to the Court on the strength of the 
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agreement arrived at in the arbitration 
proceedings, the express leave of the-Court 


should have been obtained. He pointed. 


out that prima facie both the improper 
representation of the.minor by Anjirabai 
and, the fact that the Court did not 
give its leave for the agreement she 
had made on behalf of the minor, 
would bs sufficient ground for, setting 
aside the foreclosure decree as against the 
plaintiff. He further held that legal‘neces- 
„sity forthe greater part of the mortgage- 
debt had not been. established. Having 


found so far, therefore, in favour of the: 


present plaintiff-appellant, the lower Ap- 
pellate Court then, pointed out that the 


parties were governed by. the Bombay ` 
School of Hindu. Law and that, on the. 


strength of the decisions in Bajrangi Singh 


v. Manokarnika Bakhsh Singh (1), Bepin , 


' Behari Kundu v. Durga Charan Banerji 
' (22and Mallik Saheb Abdul Saheb v. Malli- 


_ karjunappa Shivamurteya (3) and that Tana- - 


bai had power, altogether apart from the 
question, of legal necessity, to alienate 
the estate with the concurrence of the 
body of peraons constituting the next re- 
versionary heirs. In this case Anjirabai 
and Rangobai were the next reversioners 
and they concurred in the alienation by 
joining in effecting it. As regards the 
deed of gift, he pointed outthat it could 
. not render the mortgage invalid as it was 
executed subsequent thereto and bécause it 
was notin favour of the néxtreversioner, the 
mere fact of these two, reveraioners being 
mentioned. as guardians of the third (donee) 
being an insufficient basis on which to 
presume their consent to the gift. Holding 
thus that, although the plaintiff was not 
properly represented in the arbitration 
proceedings and in ths subsequent mort- 


gage suit, the minor plaintilf would all the : 


same have had therein no plea open to 


.him, on which he, could. have defeated the: 


‘claim of the first five defendants, the 
District Judge arrived at the conclusion 
thatthe suit was bound tofailan i dismissed 
the..appeal of the plaintiff who has now 
come up on second appeal to this Court. 
- The findings of fact arrived ‘at by the 
lower Appellate Court have not been ques- 


` (1) 30.1; 12 O. W.N. 74; 9 Bom. L. R. 1318; 6 

0. L. J. 7606; 3 M. Li T.1; 8 A..L.J. 1;.17 M L. J. 

605; 11 O. O. 78; 35 I. A. 1 (P. uh ' 
(2) 35 O. 1086; '12 O. W. N. 914; 8 C. L. J. 120. 

(3) 22 Ind, Oas. 292; 38-B. 224; 15 Bom. L. R. 


. 
> 
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"to question 


eid 


tioned in second appeal and only ques- 
tions of law remain for consideration. The 
first question for consideration concerns 


-the propriety of the finding of the District 
Jtidge that as.the next reversioners Mu- 


sammat Anjirabaiand Musammat Rango- 
bai concurred in the mortgage by Musam- . 
mat Tanabai,plaintiff has no locus standi 
the transaction. The con- 
tention of the appellant in this 
connection is that even granting that 
the parties are governed by the Bombay 
School of Law, the appellant is still entitled 
to enforce his equity of redemption and 
that the decree in Suit No.47 of 1921 is ' 


.not and cannot be binding on him. The 


decisions in Rangasami Gounden v. Nachiap- 
pa "Gounden (4) and Debi Prosad Chowdhry 
v. Golap Bhagat (5) have been relied on in 
this connection as laying down the princi-: 
ple thatthe only effect of the consent of 
the. next reversioners in a transaction such 
as I am concerned with is to raise a pre- - 
sumption that the transaction was aright 


and proper one, i. e, justified by legal 
“necessity. These cases, however, have little. 


direct bearing onthe present one in which .- 
the parties being governed by the Bombay 
School of Hindu Law, no question of legal 
necessity as such arises, and so far I find 
myself -in complete agreement with 
the. finding arrived at by the Dis- 
trict Judge in para. 6 of the judgment 
appealed against, cf., Mullik Saheb Abdul 
Saheb v. Mallikarjunappa Shivagnurteyo (3). — 

But, apart from. this, another aspect of | 
matters has to be considered in the present 
case. The District Judge has found that 
the plaintiff was not validly represented 
in the award and subsequent Oourt pro- 


ceedings by his. mother who, asone of the. ` 
. Mortgagees, 


asserted an interest adverse . 
to him. In my. opinion,this fact vitiated 
these proceedings against bim, cf., Sellappa 
Goundan v. Masa Naiken (6) and Murti- 
dhar v, Pitambar Lal (7). Even assuming, 
therefore, that the gift was subsequent to 
the mortgage, the. plaiutiff was at least 
(4) 50 Ind. Cas. 493; 42 M. 523; 38 M. L. J.493; 17 - 
A. L. & 536; 29. O. DL. J. 539; 21 Bom. L. R. 610; 23 


O. W. N, 777; (£919) M. W. N, 262; 26 M. L.-T. 5; 10 


L. W. 105; 46 L A. 72; LU. P. L, R. (P. O.) 66 


P. O.. E < 
Cis ty Ind Cas. 273; 40 O 721; 17 O. W.N.701; 17 
O. L.J. 499." . ! 

(6) 76 Ind. Cas. 1018; 47 M. 79; (1923) M. W. N. 
715,45 M. L. J. 875; 18 L. W. $38; 33 M. L. T. 128 A. 


` I. R. 1924 Mad. 297. 


(7) 66 Ind, Cas 372; 44 A. 525; 20 A. L. J. 329; ALL. 
R. 1922 AIL 91; 4 U. P. L. R. (A) 170. 
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entitled to his equity of redemption and 
ihe proceedings in Suit No..47 of 1921 
must be. considered a nullity as against 
'.. Moreover, there is still another point to 
be considered with reference to the arbi- 
` tration proceedings at that time. Plaintiff 

as.a remote reversioner had only a spes 
successionis, and this could not be the 
subject of such a contract or agreement as 
took place in the present instance, cf. 
Amrit Narayan Singh v. Gaya Singh (8). 

In both these grounds, therefore, I am of 
opinion that the plaintiff is entitled to 
succeed so far as his claim for a declaration 


_NABSINGH DAS v, EHAKAMBARI DAB, 
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emption, after the institution of the suit but before a 
decree for pre-emption is passed defeats the plaint- 
if's claim for pre-emption. [p. 376, col. 2.] 
Qudrat-un-nissa Bibi v. Abdul Rasid (1), Ram 
Khelawan v. Banke Bihari (2) and Sulian v. Masitu 
(3), followed. : 
Where a suit for pre-emption fails in consequence 


. ofthe .acquisition of a share in the village by the 


vendee subsequent to the institution of the suit, it is 
just to award the plaintiff costs of the Court of first 
instance, [p. 377, col. 1.] 


Firstappeal from a decree of the Sub- 


‘ordinate Judge, Muzaffarnagar, dated: the 


is concerned. The judgment and: decree . 


- appealed against are accordingly reversed 


and a decree granting plaintiff a declaration | 


that the decree in Suit No. 47 of 1921 is void - 


and inoperative against him will issue, as 


plaintiff cannot in the ' present state of 


` matters succeed in whole. ae regards the 


relief claimed by him and has failed as- 


regards ‘the. relief of possession. The 
suitable order as regards costs seems to me 
to be that the parties should bear their own 


costs as incurred in all three. Courts, I. 


order aeeordingly. . NE 
G. R. D. l . Appeal allowed. 
A. N. A. , - 
(8) 44 Ind. Cas.408; 45 C.:590; 33 M. L. T. 142;. 
2 G, W. N.409; 270. L. J. 296; 34 M. L. J. 998; 
P L. W.221; 16 A. L. J. 265; (1818) M. W:N- 306; 


. W. 581; 20 Bom: L. R. 546; 48 I. A.35 (P.O), 


‘ALLAHABAD HIGH COURT.. 
Fiest Crvit APPBAL No. 402 or 1925. 
May 20, 1927. 
Present: —Mr. Justice Sulaiman and. 
. Mi. Justice Banerji. 
Lala NARSINGH DAS—Derrsenpant— 
APPELLANT i 
versus i . 
. B. SHAKAMBARI DAS AND AKOTHER— 
Puatntirrs AND DATA RAM—DEFENDANT 
Sop —— RESPONDENTS. : 
Agra Pre-emption Act (XI of 1922), ss. 19, 20— 
Suit for pre-emption—Vendee becoming co-sharer 


subsequent to institution of suit—Suit, whethe? liable 
to be dismissed—Costs. . . 


The plaintiff in a pre-emption suit must have a 
subsisting right to be 
of the vendee not only at the time of the institution 
of the suit but also at the time of the decree. [p. 376, 
col. 2; p. 377; col. 1.] pe 

Tbe acquisition ofa share in the village by the 
defendant-vendee in a  co-sharer's suit for pre- 


. village and 


7th July, 1925. 
Messrs. Mukhtar. Ahmad and 
Asthana, for the Appellant. . 
Mr. P. L. Banerji; for the Respondents. 
JUDGMENT.—This is a defendant's 
appeal arising out of a suit for pre-emption. 
The property sought to be pre-empted was . 
sold under a deed executed on the 22nd 
February, 1924, and registered on the 26th. 
"The suit was instituted on the 26th Feb- 


N. P. 


‘ruary, 1925. During the pendency of the 


suit in the Court of first instance the de- 
fendant-vendee became a co-sharer in the 
village by virtue of a deed of exchange 
‘dated the 20th April, 1925. The case is 
governed by the Agta Preemption Act of 
1922 and it is not disputed before us that a 
custom must be presumed to exist in this 
that the consideration is 

Rs. 7,000. : 
"The only point which was in dispute in 
the Court below and is in dispute before us 


_ is whether the defendant-vendee can defeat 


the-claim for pre-emption on the strength ' 


. of his having become a co-sliarer after the 


institution of the suit and before the decree. 
The learned Subordinate Judge has dis- 


.cussed the point at some length and come 


to the conclusion that his acquisition of a 
share in the village subsequent to the 
institution of the suit does not entitle the 
vendee to defeat the plaintiffs’ claim. ` 
The point is, no doubt, one of considerable 
difficulty as well as importance. The langu- ' 
age of as. 19 and 20, which are the relevant 
sections, is unhappy. The point, however, 


. was considered by us at length in the case 


of Qudrat-un-nissa Bibi y. Abdul Rashid 


(1) and we came to the conclusion that, 


having regard to the language of these two 
sections, the view which undoubtedly pre- 


. vailed prior to the passing of the Act had — 
substituted in the place’ 


not been departed from, and that the 
plaintiff must have a subsisting right to be 
substituted in the place of the transferee 


(1) 96 Ind. Cas. 549; 48 A..610;:2£ A, LJ. 773; A 


. I, R, 1926 All, 661. 


- cerned. 
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at the time of the decree before he can suc- 
ceed. That ease has been follówed in several 


unreported cases since then, Second Appeal: .. 


No. 1092 of 1925, decided on the 29th Octo- 
ber, 1926, by Mr. Justice Lindsay and one 
of us [Ram Khelawan v. Banke Bihari*] 
and referred to in the case of Sultan v: 


` Maitu (2). The learned Advocate for the : 


respondent concedes that in view of 
these reported cases itis very difficult for 
him to succeed, so far as this Oourt is con- 
Following the principle under- 
lying the cases mentioned above we allow. 


this appeal and set aside the decree of the 


Court below and dismiss the plaintiffs’ suit. 
.  l$is, however, clear that at the date when 

the suit was filed the plaintiffs were justi- 
‘fied in instituting the suit. It has failed. 
in consequence of a subsequent acquisition 
of a share in the village. by the defendant. 
It would be just to award the plaintiffs’ 
costs of the Court of first instance. The. 
appellant will however, have his costs of 
this appeal from the plaintiffs. ` ` 

A N.A 7 Appeal accepted. 


(2) 96 Ind. Oas. 744; 48 A. 689; A. L B. 1926 All. 
749; 24 A. L. J. 1003. | 


mere reported as 103 Ind. Cas. 367; "d9 A. 268— 
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>. MADRAS HIGH COURT. | 
O1vin MisogLLANEOUS APPEAL No. 41 or 1927 
AND 
Orvin Misozunangovs PmrITION No. 
377 oF 1927. i 
. . * March 3, 1927. : Y st 
Present :—Mr. Justice Odgers and Mr. 
. Justice Curgenven. 
. SRINIVASA IYENGAR-—APPBLLANT 


: versus ` 
Tus OFFICIAL ASSIGNEE, MADRAS 
AND OTHE&S—RESPONDENTS.  - 
Civil Procedure Code (Act V^ of 1908) 3. 115, 
0. XLIII, r. 1 (w), O. XLVII, rr. 1,7 —Review on 
ground of discovery of new evidence—Order granting 


review but deferring consideration of materiality of - 


evidence, legality 
ence. 
The provisions of O. XLIII, r. 1 (w), Civil Pro- 


of —Appeal—Revision—Interfer- 


cedure Code, are'to be read subject to the provisions * 


of O. XLVI! r.7, and an order granting a review 
can be appealed against ‘only on one of the grounds 

; BetOutin O. XLVII, r. 7. [p. 378, col. 1.] ur 

' Oravukundiyil Parkum Hlavana Tholan v. Palan- 
kundy Kunhi Kutty (l), Meduru Brahmayya v. 
VeduluY ellamma (3) and Sreenivasa Atyar v. Nataraja 
Aiyar (2), followed.- : 

An order which allows a review and defers con- 
'sideration ofthe new" evidence and the arguments 
thereon to a future day is not against law, inasmuch 
“asa Court is not called upon at that stage to see that 


SRINIVABAIYENGAR V, OFFIOIAL ASSIGNEE, MADRAS, ^ ^ * 


. 377 
n Pim if believed would be conclusive, [p. 378, 
col. 2. ] 
Brown v. Dean (1), distinguished. : 

The High Qoürt ought not,to interfere in revision 
with an order granting review on the ground of 


„discovery of new and important evidence merely on 


the ground that the order does not state in go man 
words that the matter is important. [p. 379, col. 1] 
. In. M.A. No.4] or 1927. ; 
Appeal against the' order of the District 


Court, West Tanjore, dated the 22nd De- 


cember, 1926, and passed in O. P. No. 116 of 
1926, in O. S. No. 14 of 1925. 


.. In C. M. P. No. 373 or 1927. 
Petitión praying that the High Court 


will be pleased to issue an order convert- . 


ing C. M. A. No. 41 of 1927 into a civil 
revision petition .on payment of the de- 
ficient Court-fee in case the Court is of 
opinion that no appeal lies against the 
order ‘in the'said O. P. No. 116 of 1926 on 


the file of the District Court, West 
Tranjore. ` à l 
Mr. N. Sivaramakrishna Iyer, for the Ap- _' 
pellant. = |. f S 
Messrs. C. A. Seshágiri Sastri and N. 
Swaminathan, for the Respondents. í 
: JUDGMENT. 
' Odgers, J.—This is ah appeal- 


against the order of the learned District 
Judge of West Tranjore and also an appli- 


cation to convert S. R, No. 3185 of 1927 ` 
' into a civil revision petition. 
.O. B. No. 14 of 1925 was brought by the 


The suit 


plaintiff. in forma pauperis praying that a 
certain sale-deed by the 4th defendant 
(who is the father of the plaintiff) in 


. ; favour of the 2nd defendant may be de- 


clared -inoperative and!invalid and not 


. binding on the plaintiff. The 2nd defend- 


ant became insolvent and his estate: was 
vested in the Official Assignee of Madras. 


. The suit proceeded and a decree was made 
in favour of the plaintiff. -In that state 


of things the Official Assignee of Madras 
applied fora reviewof judgment on the 
ground of the discovery of new and impor- 


tant matter-or evidence which had come- 


to light after judgment had been pronoune- 
ed. These new matters are two letters 
marked A and B which have been placed be- 
fore us, the first from P.W. No. 3 to the 2nd 


defendant, arid latter: a similar letter from ` 


P. W. No. 1., The learned Judge allowed 


the review and in the course of it hag 


stated that “under the circumstances 


and he continued ;— 


stated by the Official Assignee in his affi- . 
davit I think the documents now produc-. 
ed have to be considered in . evidence" ` 


` 


E E 
_ What bearing they have on the ques- 
tions involved in thesuit is another matter." 


Tt is not contended before us on behalf 
of the plaintiff who is seeking to impugn 
this order of the learned Judge that the 
matter is not new or that the Official As- 
signee could have discovered it previously 
or anything of that sort. The learned 
District Judge's orderisattached simply and 
solely on the ground that he has not found 
that the matter is important as required 
by O. XLVII, r, 1, Civil Procedure Code, 

“An argument of considerable length has 
been addressed to us on the question aa to 
whether a matter of this-sort is appealable; 


In other words the conflict (which from the 


decision of this Court appears to have lasted 
for sometime) between the provisions of O. 
XLIHI,r. 1 (w) and O. XLVILr. 7 of the Civil 
Procedure Codeagainappearsin the case be- 
^ fore us, The learned Vakil for the appellant 
presses upon us that although r. 7 (b) of O. 
. XLVII says that an order granting the ap- 
plication may be objected to on the ground 
that it is in contravention of r. 4; sub-r. (2), 
we must read into the sub-rule every- 
thing after sub-cl. (c) of r. 1. In other words, 
this must be imported into sub-r. (2).of 
r. 4 to form a condition precedent. before 
the Court is at liberty to form an opinion 
- that the application for review should be 
‘granted. It will be easily seen that this 
is only another way of saying that an order 
under.r. 1 is appealable by. implication. 
' As against this we have the precise and 
definite -provision8 of r. 7 which allows 


an appeal under certain conditions and to 


an extent limited to certain. matters and it 
seems to me that there ig abundant author- 
ity iu this Oourt for holding not that 
‘you are to take the general provisions of 
O. XLIII, r. 1 (w) and say that they domi- 
‘nate the provisions of r. 7, O. XLVII, but 
to the exactly contrary effect, viz. that the 


provisions of O. XLIII, r. 1 (w) are to be- 


' read subject to the provisions of O. XLVII, 
r. 7. For instance, there is the case in 
Oravukundiyil Parkum Elavana Tholan v. 
Palan Kundy Kunhi Kutty (1), where it is 
clearly laid down that an order granting a 

. review can be appealed against only on one 

of the grounds set out in O., XLVII, r, 7. 

The question was argued. at length on the 

opposition of O. XLII, r. 1 (w) to O: 

'O XLVH, r. 7. Srinivasa Aiyar v. Nataraja 


yf ) 18 Ind. Cas. 549; 24 M. L. 7.93; (1913) it. W, 
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Aiyar (2)is to the.same effect and Meduru 
Brahmayya v, Vedulu Yellamma (3). This 
body of authority seems to me to be suffi- 
cient toshow that the matter-is not ap- 
pealable. "The case in Ramanadhan Chetti 
v. Narayanan Chetti (4) has been quoted | 
eontra, but the learned Judges evidently : 
entertained some doubt asto the sub-. 
stantiability of their view because they say: 
“Should. this view not be correct, it must 
be held that the Court had power to revise 
and that is really the next question that 
arises here, It is said that we ought to 
interfere-in revision with the order of the 
learned Judge because the order as it 
stands is not in accordance with law. . Our 
‘attention has been called, to the case in 
Brown v. Dean (5) which is a case arising 
outof s. 93 of the County Courts Astand 
the question was as to the grounds on 
which a Oounty Court Judge may order 
anew trial. The learned Lord Chancellor 
said that where the ground alleged is. dis- 
covery of new evidence it must at least be 
-such as is. presumably to-be believed and 
if beliéved would be conclusive. That 
opinion was not concurred in by Lord Shaw 
or rather the learned Lord refused to go 
the whole length of the proposition of the 
‘Lord Chancellor. It is a grave question 
whether, in a matter of this sort, where 
an order allows a review and defers con- 
sideration of the new evidence and the 
arguments thereon to a future day a Court 
is called upon to see that the evidence if 
believed would be conclusive. Icannot say 
that this has been laid down and if it has 
been laid down by the House of Lords then 
.I would say that itis not a decision bind- 
ing on. us and nota matter in connection 
with reviews such as we have to deal with 
here, -The real question is, assuming we 
can, are we satisfied that the order of the 
learned Judge is not really in accordance 
with law simply on the ground that he . 
did not find that the new- matter was im- 
portant. a 

of the cases cited above, a Judge is not. 


likely to entertain a review of his own . 


judgment unless heis prima facie satisfied 
that the new. matter is important and it 
seems to me from a perusal of these docu- , 


2) 28 Ind. Cas, 707; 2 L. W. 368.. : 

e 36 Ind. Cas. 437; 31 M. L. J. 509; (1916) 2 M. W. 
N. 278; 4 L. W. 408. | 

(4) 27-M. 602. 

(5) (1910) A. O. 373; 79 L. J, K. B. 690; 102 L, T 
661; 54 B. J. 442. | 


As has been pointed out in one , ` 


[108 I. ©, 1957] -< 
^mehts that they may well be of such im- 
portance as to merit consideration in con- 


junction with' the other evidence on à re-' 
view of the learned Judge's decision. The'. 


plaintiff claims that the dacuments simply 
go to: re-establish the position in which he 
stands asthe decree-holder. On the other 


side it is said that they will goto demolish’ - 
the ‘decision arrived at by the learned . 


Judge that there was no financial pressure 
, on this family ofthe 4th defendant at the 
time when he:sold the property to the 2nd 


"defendant, I think that is what the learned ` 
‘Judge meant when he said “What bearing . 


they have on the questions involved in the 
suit.is another matter" : 
However that may be, it is, of course, a 
matter with which we are not concerned 
at present. Thereis no question that the 
-matter is new and I think we may say: 
from a perusal ofthe documents that the 
matter is probably important. Are we to- 


exercise our discretion in. favour of the: 


` appellant-petitioner and allow a revision of 
' the Judge's order simply because it is not 
said in somény words that the matter is 


' "important? . It seems to me that we should '. 
‘The result will be the same ^ 


.not do 80. 
. whéther. we direct the learned Judge to 
.revisé his order by putting in the word 
"important" because there can be no doubt. 
. tomy mind that he does consider the mat- 
: ter important as he has ordered a: review 
‘of his own judgment or, if we dismiss the 
' revision petition the matter will go on and 
be investigated with the aid of the new 
‘evidence. It seemsto me, therefore, there 
is really no point in. interfering in this 
case in revision and I would dismiss both 


the applieations on the ground of non-main- . 


tainability for the reasons above stated. 
‘The appeal will be dismissed with dosis. 
The petition to convert the appeal. into 
Givil Revision Petition will be dismisse 
without costs. M 
' Curgenven, J.—I agree. OK 
V. N. V. f Appeal dismissed. < 
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ALLAHABAD HIGH COURT. 
- -Saconp CIVIL APPRAL No, 347 or 1995 
Toy AND 
SzcoND OivIL APPRAL No. 1646 or 1926, 
. April 25, 1927. ' b NE: 
Present :—Justice Sir Cecil Henry 
‘Walsh, Kr, and Mr. Justice Ashworth. 
Pandit MANOHAR LAL alias JAISTH 
MADHWA AOHARYA-PramTIFF— | 
^ APPELLANT 


o . . versus i 
* '" BALDEO SINGH AND oTHERS— 
..* . DEFENDANTS—RESPONDENTS.  . 

Agra Tenancy Act (II of 1901), s. 194—Swit by co- 
sharer—Suit forjwhole rent—Bar by : Statute—Failure 
to raise plea in previous suit—Res judicata, um 

Where a co-sharer sues for the whole rent from 
the tenant, otherwise than as agent appointed by ` 
all the co-sharers, his: suit fails under s, 194 of the 
Agra Tenancy: Act. |p. 379, col. 2; p. 380, col. 1]. ` 
. Where the law forbids a certain thing being done 
in a suit, no amount of failure by a defendant in 
Drevious suits to plead the positive bar created by 


‘Legislature will prevent its being taken up ina sub- 


sequent suit. |p. 381, col. 1] ^, ; 
Second appeal froma decree of the Dis- 
trict: Judge ef Agra, dated the 27th of 
November, 1924. s 
"Mr. N. P; Asthana, for the Appellant. 
Messrs. G. Agarwala and Joti Sarup 
Gupta, for-the Respondents, a 
: JUDGMENT. ae 
Walsh, J.—This isa suit broughtin the . 
Revenue Court by one Pandit Manohar Lal- 


< on his own behalf and as mutwalli for a cer- 


tain idoland according to the judgment 
the Assistant Collector, itisa suit prone i ‘ 
the whole rent. The District Judge disagree- 
ing with the Assistant Collector, who had 
decreed the suit; has dismissed it. The facts _ 
are that the plaintiff, according. to the findin g 
of the District Judge, is one of seven co- 
sharers and that the other co-sharers or 
some ofthem are mutwallis and that there 
is a dispute going on between them with 
regard to the right to collect rent and that 
that dispute has been the subject of some — 


. legal proceedings in & Civil Court and that 


this unfortunate defendant has already paid 
the rent toone of the other Mutwallis and 
is apparently the corpus vile over which ‘ 
these two quarrelsome mutwallis are endea- 
vouring to decide their controversy. .Prima 


' facie, the suit was bad under s, 194 of the 


Tenancy Act, which provides that general 
rule of procedure‘familiar in Such cases to 
English . lawyers, that. co-sharers in any 
right, title or interest’ shall do any act. 


: eonjointly, unless they have appointed an 


agent to act on behalf of all of them and 
the defendant pleaded, in my judgment, 


380. 07s 
andin that of the District Judge, quite. 


' ` rightly, that the claim was barred by s. 194, 


' The language is not apt, because the objec- 
tion is one well-known to Eaglish Pleaders 
' 838 plea in abatement nota plea in bar, 
‘that isto say, it is an objection to the suc- 
cass of the suit as the record: stands, but 
not.a' fatal objection, as the District Judge 
points out in his judgment, but one which 
‘may ‘be cured by the proper proceedings, 
When the objection is raised, it is open to 
the plaintiff either to join ‘his other co- 
sharers as plaintiffs, which heis entitled 
to do as aright, by offering them an in- 
demnity, or to make them defendants ; 
but if the real factis, as frequently happens, 


' -that he is either pig-headed, or afraid of 


meeting them in fair fight, he prefers not 
to do so, but to trust.to the chances of suc- 
cess before an incompetent Court against 
a defendant who has not the same mate- 
rials for fighting an issue ón the merits. If. 
he does that, he is, if he comes before a- 
Court which understands the case, hoist by 
his own petard, and the suit must fail. l 
_ In this case he seeks to avoid the effect 
of the rule laid down in s, 194 -and this is 
the main.point which has been argued on 
his behalf in appeal, by relying upon a 
special contract as mentionedgin sub-s. (2) 
of.the same section. In a Court of Law 
which dealt with these matters strictly, he ` 
would have to plead such a special con- 
tract. It was not pleaded and unfortunate- 
"ly no issue on the subject was framed. An 
issue dertainly ought to be framed because 
it is a specialmatter taking the case out 
of a statutory provision which would cer- 
tainly prevail if the special matter plead- 
ed were not foundin favour ofthe plaint- 
iff, As a matter of fact, so far as I under- 
stand the matter, thisspecial contract is 
not one whieh comes within the section at 
all. One can hardly expect. an Assistant 
Collector to pay much attention to plead- 
< ings, and possibly not to the correct legal 
. phraseology when he comes to frame his 
issues, but one can atleast expect him to 
read the section which he is supposed to be 
applying tothe facts of the case. In the ' 
same paragraph in which he states that the 
. plaintiff had been collecting the whole rent : 
with regard to the ''khatas" in the suit 
: during past years, he goes on to say that it 
.is evident that the plaintiff is entitled to: 
sue alone under special contract. The 
. special contract provided by s.2 ofs8.194 
has nothing whatever to do with the-right 


E 
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of a plaintiff to sue for.the whole rent, and 
is quite irrelevant, as the Assistant Col- 
lector would have seen if he had troubled 
to read the section which he was apparently 
applying. The generalrule being that the 
plaintiff cannot suealone for his share, sub- 
section 2 allows him to. do so if there isa 


‘special contract by which a co-sharer in an 


undivided property is entitled to receive 
separately his share of the rent payable by 
a tenant. 

In my view Mr. Girdhari Lal Agarwala 
is right in saying that the tenant must 
have notice of such special contract, be- 
cause it is difficult to see how he is to 
know anything about his share of the rent 
payable by him, unless the subject-matter 
of the special contract is communicated to 
him. Thelearned Judge apparently treat- 
ed this point with contempt and I am not 
surprised, He certainly found facts in- 
consistent with the existence of the special 
contract but he did not actually draw at- 
tention to what I myself think is the answer 
to the plaintiff's reply. i 

The Assistant Collector seems also to- 


“have treated the provisions of the wajib-ul- 
-arz with a certain amount of indifference, 


because there,is a fundamental inconsist- 
eney between the view which he has taken 
and that taken by the District Judge. The 
Assistant Collector says, “the wajib-ul-arz 
supports the special contract’. While Ido 
not profess to understand what this means, 
I infer that the Assistant Collector thought 
that the wajib-ul-arz gave the plaintiff alone 
the right to Gollect the whole rent. If this 
is what he thought, he must have been 
mistaken, because the District Judge saya 
thatunder the wajib-ul-arz, all the mutwallis 
are entitled to collect rents, which appears 
to me to bea' totally different interpreta- 
tion. M > 

The result, therefore, is that the plaintifi's 
suit is defective, that the plaintiff has deli- 
berately: refrained from applying the neces- 
sary remedy to cufe what is otherwise a 
fatal fact and having set up a special reply 
to the defect, that reply has failed and there 
is nothing left:for him to fall back upon. 
The District Judge finds that the stit is 
not abona fide one but has been ~ brought 
apparently in an attempt by the plaintiff: 
to get a decision favourable to | himself ` 
against atenant in the dispute which is . 
going on: between himself and his co-mui- - 
walli. I agree with the judgment of the, 
District Judge. E l 


- rent from the defendants, therefore, in some ' 
: way he is debarred by rule of res judicata 


“not res judicata, 


‘to the rent in his own 


B 


ah i 3 
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I. might add.that a .further point was 
argued by the. appellant that there was 
res judicata, but I am content to say .with 
regard to that that I'am satisfied that it is 
The appeal. must be dis- 

missed with costs, AE KE ee 
. Ashworth, J.—The plaintiff is suing 
for the whole amount due from the defend- 


, ant-tenants in respect of a holding although 


admittedly there are other persons besides 
himself who are co-sharera in.the holding 
as proprietors. Section 194 precludes such 


‘a suit by one co-sharer except in two cases. , 


One case is where the co-sharer sues as an 
agent appointed on behalf -of all the . co-' 
sharers, the other case is where there is a 
‘local custom or special ‘contract entitling 


. One co-sharer to receive separately his share , 


of the rent payable by a tenant. : The. 


Second case has no application to the pre- ` 


sent suit inasmuch as the suit is not by. 
the plaintiff merely for his share but for 
the whole rent due to all the co sharers.. 


' The first ease is also not applicable because 


the. plaintiff does not:sue as agent on be- 
half ofthe co-sharers. He appears to me, 


on the strength of an agreement with the” 


other co sharers, to have sued as entitled: 
right, whereas 
under that agreement, at the most, he was 
only entitled to sue as agent for allthe co- 
sharers. ae Eo Co : 

It has been urged that because the de- 
fendants did not raise the plea in two pre- 


- vious similar suits that the plaintiff was 


not entitled to sue for recovering the whole 


from now. raising that point: In my opin- 
ion where the law forbids à certain thing 


` being done ina süit, no amount of failure 
. by a defendant in previous suits to plead - 


the positive bar created by Legislature will 
prevent its being taken up in a- subse- 


quent suitand this is whatthe District Judge . 


. said in his judgment. . < 


For the above reasons I "concur in thé" 
finding and, would ‘dismiss the appeal. 
ENOHS 000 


Vo 


“GOVIND RAO v. OFFICIAL RECEIVER, TRIOHINOPÓLY, 


"uished.. 


. vember, 1924, in J. A. No, 655 of 


.tion and rejected the petitio 
.. Appeal dismissed. >- i ia 


LI 


miwog " . 881, 
MADRAS HIGH COURT. ` 
"APPRAL AGAINST Oxper NO. 147 or 1995 
$ December 2,1926, ,° ° 
 Present/—Mr. Justice Ram 
_ Mr. Justice Madhavan Nein 


_ APPELLANT 


P. GOVIN DA RAO— PETITIONER 


A : . ve e ; 
Tus OFFICIAL RECEIVER, TRIÓ 
Tas OFFICIA , TRICHINO-. 


$8. 4, à, 58 , 
aside trans- | 


out. [p. 322, col. L]: 
` Venugopalachariar v. Chinnulal Sowcar (15, disting- 
order of the District- 

dated the 20th of No- 


Appeal against the 
Court, Trichinopoly; 


A. No. 412 óf 1924, in I. P. No. 9 
E certain s 
ceedings, the Official Receiverappli 

£. 53, Provincial Insolvency AcE. to Bed 
a sale-deed executed. by i 
Pe of a third person 
of creditors. Notice was iss 
transferee and he was sent ae CELL 
ing of the case on 4th ‘September, 1994 on 


ptthe explana- 


tended that O. IX, r. 13; had no application 


‘to a case where'a sale had been annulled 


under s. 53, Transfer of Property Aot, rely- .- 


pua ing on Venugopalachariar v. Chinnulal Sows - 


^ 


car (1. ^. 


(1) 97 Ind.'Cas.. 706; 51 M. L. J. 209: 
N. 674; A.T, R. 1926 Mad, 949; 49 x $83. 


(1926):M, W, ° 


t 
à 


ve 888. E 


“Mr. `S. P. Srinivasa Gopalachari, ‘for the’. 


i Appellant, 
xd K. G. ‘Srinivasa I yer, for the Respond- 


P IUDGMENT: The appellant says in | 


his affidavit that he was.present on 4th 


| ; Beptember, 1924; with his witnesses. Though . 


“the B diary says that the respondent was 


/. ; absent, we-find the Judge's notes show that: 
‘the. appellants’ affidavit’ is substantially , 


< gorrect-and that the case was adjourned for 
: Sessions, 
` The .allegations in the appellants’ affi- 


' davit explaining. his non-appearance on- 
| the 2nd Oetober, 1924, are uncontradicted , 


and the appellant ought to have been given 
another opportunity tó prove hiscase. But 
as he did not inform his Vakil on 3rd Octo- 
ber, 19?4, he must pay the day costs. of 
that day ‘to the: respondent. -Other costs 


': inthe Court below will-abide the. result. 


' There will be no order as to costs in appeal 
as -the Official Receiver opposed in the 
- Court below and necessitated this appeal, 


The cage in Venugopalachariar v. Chinnu- 


‘lal Sowcar .(1) does not apply to this 
case as it was a case of annulment. ,, 


. The appeal is allowed on the above terms 


and I. A. No. 412-of 1924-will be disposed 
of according to law, 


v. N. V: Appeal allowed. . 


- 
eran 


~ ALLAHABAD HIGH COURT: 
„SECOND Orvin ArrsaL No. 549 oF 1925, 
April 26, 1927.. 
Present:—Justice Sir Cecil Henry: 
. Walsh, Kr., and Mr, Justice Ashworth. 
i PARTAP | NARAIN—DzrENDANT— 
APPELLANT , 
phy. 0 : versus — .. 
Tan J UTE MILLS — PrAmTIEPR— 
` RESPONDENT. 


Master. and sérvant—Servant. held out as having ` 


` authority to receive payments-—Production of forged 
bill by servant-—Payment on bill—Master's liability. 


The plaintiff and defendant had dealings together: 


' and the defendant was in tlie habit of paying the 
plaintiffs servants. One of the plaintiffs servants 
prosenten a forged bill on which the defendant paid: 

Held, that a man who does a thing through an agent 
does it himself in the eyes of the Jaw and, there- 
-fore, the presehtation of the forged bill was: just 
as much. the act of the principal as the genuine bill 


PhATAP NARÀIN v. JUTE MILLS, 


- plaiutiff's servants. 
Ram Nath presented a forged bill on which | | 


[103 I. o 1997) 


Second appeal froma decree of. the Dis-- 
trict Judge, Cawnpore. 

Dr. K. N. Katju, for.the Appellant. 

Mr.‘ Gopinath Kunzru, for the Respond- . 


ent. 
. ' JUDGMENT. - 

"Walsh, J.—This appeal must succeed. 
On the findings of the Court below the case 
is unarguable. The plaintiff. and de- 
fendant had dealings together and the de- 
fendant was in the habit of paying the - 
The plaintiffs servant 


the defendant paid, The learned Judge in 
the Court below has found that if it had 
been a genuine bill, the payment would 
have been’ a good payment, A man who 
doesa thing throwgh an agent does it him- 


‘selfin the eyes of the law and, therefore, 


the presentation of the forged bill was just 
as much the aot of the principalas the 
genuine bil, as was said in the'leading 
case of Barwick v. English Joint Stock Bank 
(1: “It is true, that the principal has not 
authorised the particular act, but he has put 
the agent in his place to ` do that elass of 


_acts and he must be answerable for the 


manner in which the agent has conducted 
himself in doing the business which it was" 
the act of his master to place him in.’ 
Ashworth, J.—I agree with the view 
of my learned brother.on the law but vould 
point out that the evidence did not establish . 
that this particular servant Ram Nath had 
ever been entrusted with the duty of pre- 
senting bills to the defendant firm but 


merely that other, servants in the employ of 


the plaintiffs of no superior degree to this 
Ram Nath were entrusted. on various og- 
caions with the duty of presenting bills. 
On this evidence I hold that the lower Ap- 
pellate Court had some evidence to support 
a finding of fact that the presentation of 
the bill by Ram Nath even though not 
within the scope of his actual authority was 
within the scope of his apparent authority. 
. By the. Court. -Orderof the Court is 
that she appeal be allowed and the plaint- 
iff's suit be dismissed with costs through- 
out. ` < am 
BON ASQ US. ee ‘Appeal aoid 


p 
(1) (1867) 3 Ex. ae TED. 266; 36 L. J. Ex, 147; 16 Le 
T. 461; 4 W.R 


and the defendant, was entitled to be given credit > - 


to the payment made, 
` Barwick v. English s Stock Bank i followed i 


[103 I; O. 1927] -. GOPI RaM-GOUKI SHANKAR ©; @; i. P, RAİLWAY co. 


PATNA HIGH COURT. | ; 

APPEAL FROM APPELLATE Decrns' No. 1129 

vod |: OR 1924. |. í 

. |. * dune'7, 1927, 
Present :—J ustice Sir J wala Prasad, Kt., 
` ' and Mr. Justice James. ` 
` GOPI RAM-GOURI SHANKER— , 

PLAINTIFF—APPELLANT d 
: PME 'versus i : 
"Tag GREAT INDIAN PENINSULAR 
: RAILWAY Co.—DzFENDANT— RESPONDENT. 


‘Limitation Act (LX-of 1908), Sch. I, Arts. 80, 81— ` 


"Suits for non-delivery and short delivery—Limitation 

'—Railways Act (IX of 1890), s. 77, application of, to 
` non-delivery of goods. ^ — . Ne i : 

“A Suit for non-delivery of goods is governed ‘by 
Art. 31 of Sch. Ito'the Limitation Act, and not by 
Art. 30. The period of limitation is one year from’ 
the date on which.the goods ought to have been 

delivered. [p. 383, col. 2] -> f ` 
` In a -suit for non-delivery,' where no portion of 
the consignment has been delivered, it is sometimes 
necessary to take evidence on the question of when the 
consignment ought to have been delivered. But where 
.& great part of the consignment has béen deliver- 
ed on a certain day, there is ordinarily no necessity 
to enter into evidence onthe question of when the 
_ balance of the consignment ought to have. been deli- 
vered,: because the time when the consignment. asa - 
whole ought to have been delivered is manifestly 


: the time when the greater part of the consignment | 


arrived at its destination. [ibid.] ; 

“In the case of short delivery of goods ‘the Article 
applicable is Art. 30 of Sch. I to the Limitation Act 
- and the period of limitation runs from the date when 
- the consignment‘is short delivered.- [p. 384, col. 1[1 ` 

- Quere.—W hether s. 77 of the Railways Act governs 

a case of "non-delivery?". [ibid] , 

. Appeal-from a decision of the District. 

Judge, Gaya, dated the 4th June, 1924, 
reversing that of the.Subordinate Judge, 


. Mr. 8. N. Sahai, for the Appellant. ~ 
. Messrs. N.C. Sinha and S. N. Bose, for ` 
f the Respondent. . 


JUDGMENT;—On November 13, 
1920, six bales of cloth were consigned from ` 
the Victoria Terminus: Bombay to Gaya: 
addressed to the firm Gopi Ram-Gouri 
Shanker. Four bales were delivered at Gaya 
on the 29th November, 1920, but the other 
two baleswere not found; and ultimately 
the consignees instituted a suit against the 
East Indian Railway and Great Indian ` 
‘Peninsular Railway for compensation for. 
non-delivery of the goods. Their. suit was 
decreed by the Additional Subordinate 
Judge of Gaya; but on appeal the District: 
Judge, generally supporting the findings, 
_of the Subordinate Judge on questions of 
fact, dismissed the suit for want of notice 
under s. 77 of the Railways Act, and also 


-by Art. 3l of Sch. I 
, citing the decision of the Division Bench 
. of this Courtin the case of Agent -of the 


. unreasonable to 
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“by limitation under Art. 30 of Sch. I of 
the Limitation Aet." The plaintiffs come 
'- up ‘in second appeal to the High Court, 


Learned Couns el for the appellants argues 
that a suit for non-delivery is governed 
of the Limitation Act 


Bengal Nagpur Railway Co. v. Hainir Mull- ` 
Chagan Mull (1). That decision is in his 


favour; and we agree that this suit must 


be held to be. governed by Art. 31 not.b 

Art, 30. The period of Limitation prescrip: 
ed by "Art. 31 is one year from the date 
gn ‘which the goods ought to have been 
delivered. The plaintiffs ‘asserted in their 
paint thatthe date on which the goods 
ought to have been delivered was the 13th 


of February, 1921, and the evidence on this. 
point was conflicting, the. plaintiffs’ wit- 


ness Narmidh Das’ asserting | that. goo 

from Bombay would take. 24 or ioe 
months toarrive at Gaya, which was deni- 
ed by the defendants’: witness ` Probodh. 
Chandra Dey, shed clerk at Gaya Railway  : 
Station.. The lfarned Subordinate J udge ^ 

found that. the goods ought to have been 
delivered -on the date given in the ‘plaint; 
but the. Appellate Court cameto no clear - 
finding on this point: -The learned District ' 


Judge remarked that he would have been . | 
. disposed to accept three months as a 


reasonable period ‘for delivery; but regard-' 
ing this suit asa suit for short delivery 
he held that the period, of limitation ran 


uir qued the lth Septenibon 1023. 9 from the date ‘when the consignment was 


short delivered, applying Art. 30 of the Sche- - 
dule in the Limitation Act, In a suit 
for non-delivery, where no portion of the 


consignment has been delivered, it is. 


sometimes ' necessary to take evidence 
on the question of “when the consign- | 
ment ought’.to have been delivered, © 
which must ‘in any case be regarded as 
a question of.fact. The case of. Great 
Indian Peninsular Railway v. Ganpat Rai 


.(2)- was a case of this kind, where the con- 


signment was totally lost; there the le 
Ohief Justice of the Allahabad High eet 

and Mr. Justice Banerjee summarily decid- 
‘ed that goods. despatched from Bombay - 
ought to have" been delivered at Ghazipur 
within a fortnight or at the outside with- 

in three weeks.’ It appears to uš quite ` 


hold, where-the greater 


(1) 90 Ind. Cas. 374: 5 Pat; 106; € P. L. T. 565; A, I. 


“R. 1925 Pat. 727: (1920) Pat.1l4.. . 


on the ground that the guit. was barred .(2) 1011. Ous, 132; 33 A, 64; 8 A, LJ, 043,7 


s 


H 


E 


E 
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part of a consignment despatched from 
Bombay has been delivered at Gaya sixteen 


“days later, that the rest of the consign- 


ment ought to have travelled at a pace 
slower than that of a bullock-cart. We 


“have given our best consideration to this 


question; and we are of opinion that 


"where a great part of a consignment has 
. been delivered on a certain day, 


there 
is ordinarily no necessity to enter into 
evidence on thé question of when the 
balance ofthe consignment ought to have 


UPADRASHTA LATOHAYYA V. GUDAPARTI SITAMMA, 


‘this case depended upon this point, 


been’ delivered, because the time when the , 


consignment ‘as a, whole ought to have 
been delivered is manifestly the time when 
the greater part of the consignment arrived 
at its destination., We, therefore, consider 
that the date on which the goods ought 
to have been delivered is the 29th of 
November, 1920,and the plaintiffs! suit is 
barred by limitation under Art. 31 of the 
Schedule. of the Limitation Act. The 
result is ‘that the decree of the lower Court 
must be affirmed and the appeal will be 
dismissed with costs. ^. > 

In this view'the second question as to 


whether the suit fails for want of notice 
“under s.77 of the Railways Act does not 


arise. It seems to' us that it is more 
than doubtful -as -to` whether s., 77 at 


all applies to a case of non-delivery, There 
has been ‘divergence of opinion upon 


this point. The majority of the Judges 
ofthis Court as well as of the other Courts 
have, however, held that even in a case of 
nonfdelivery s. 77 of the Railways Act 
applies and that the notice prescribed by 
that gection'must be served before a suit 
is permitted to be lodged. Most, of the 
decisions seem to be.based upon the as- 


sumption that a ease of non-delivery is , 


covered by the risk-note and that the 
loss mentioned in the risk-note is loss 
to the owner of the goods and not loss to 
the Railway Company, though some of the 


.Judges have held. that evén if a case of 


non-delivery is not covered by the risk- 
note, notice would be still necessary under 
3.77 of the Railways.Act. So faras this 
Court is concerned, it may be said that 


‘the view has inclined towards holding 


that acase of non-delivery does not come 


, under the risk-note.- The words in the 


risk note—‘loss, destruction or deterioration 
'of goods delivered to be so carried" are 
the same as those in s.77andif a case of 


non-delivery is not covered by riek note, — 


x 


v. Kali Charan-Ram Prasad (3) and in the 
recent Full Bench case of Puran Das v. 
East Indian Railway Co. (4). A Division 
Bench of this Court has, however, held 
to the contrary and if the decision of 
ite 
would have been necessary to refer the 
case to the Full Bench; but in view of the 
fact thatthe suit must be dismissed upon 
the ground that it was barred by limita- 


tion, reference to the Foll Bench need not ' 


be made. 

B. K, P. 
“N.B. : 

(3) 69 Ind. Cas. 103; 3 P: L. T. 215; (1922). Pat. 145; 
A. L R. 1922 Pat. 106. >- 

(4) 102 Ind. Oas. 673; 8 P. L. T. 415. * 


Suit dismissed. 





MADRAS HIGH COURT. 
Sgconp Civiu APPEAL No. 473 or 1925, . 
October 19, 1926. 
a Present:—Mr. Justice Waller. 
UPADRASHTA LATCHAYYA DEFENDANT 
3 No. 1—APPELLANT 
versus 
* GUDAPARTI SITAMMA AND OTHERS—- 
. „PLAINTIFFS AND DEFENDANT No, 2— 
RESPONDENTS. i 
Specific Relief Act (I of 1877), s. 81—Mistake in 
mortgage-deed repeated in decree—Suit for rectifica- 
tion of ‘decree, whether maintainable. 
Where there is a mutual-mistake in the execution 
of a mortgage document and it is repeated in the 
decree passed thereon, the Court has the power to 


rectify not only the mortgage-deed but the mortgage- 


decree.as well. [p. 385, col. 2.4 

Bepin Krishna Roy v. Jogeshwar Roy (1) and 
Venkatarama Iyer v. Elumalai Naicker (2), relied on. 
- Second appeal against the decree of the 
Court of the Subordinate Judge, Amala- 
puram, in A. S. No. 16 of 1924 (A. BS. 
No. 841 of 1924 of the Sub-Court, Rajah- 
mundry, A. S. No. 249 of 1923 of the Dis- 


. trict Court) preferred against that of the 


Court of the District Munsif, Razole, in 
O. S. No. 411 of 1921. a 


FACTS.—The plaintiffs instituted a 
suit for rectification of a mortgage-dsed by 
correcting the descrip‘ion of an item of 
property comprised in the deed and for 
making the same correction in-a decree 
passed on the mortgage. The defendant ob- 
jected and denied the mistake. A 

The District Munsif held that there was 


jt would logically follow.that it would nota mistake in the ‘description and directed 


[1021, O. 1927] : 


be governed by. s.77 ofthe Railways Act. - 
Such was the view taken in E.I. Ry. Co. 


p0310.1957] |^ 
` the.deed as’ welas the decree thereon to 
be ainended accordingly. This decree 


. was confirmed in appeal , The Appellate 
‘Court furtherheld that the rectification 


would take. effect from the date of the- 


mortgage-deed itself. Against the said 
"decree a second appeal was filed, 
en B. Satyanarayana, for’ the Appel- 
ant. 

Mr. B. Samana. for the Respondents. 


JUDGMENT.—It is argued that even : 
though the deed itself might be rectified,- 


the decree passed upon it cannot. be 
rectified. This contention . cannot be up- 
held. - 
war Ray. (1) and Venkatarama Iyer v. 
Elumalai Naicker (2). The other argument 


that there is no finding of mutual mistake’ 


is not supported by the judgments of the 
Courts below. : 

The second appeal 
costs, 

v, d a 


‘is, dismissed with 
Appeal dismissed, 


5 66 Tod Oas. 345; 34 C. L..J. 236; 26 O. W. N. 


a 72 ee „Oas. 464; 44 M. L.J. 357; (1923) M. W, 
ON 2T; ITL , W. 402; 33 M. L, T. 246; A.L R, 1923 
Mad. 442, 


ALLAHABAD HIGH COURT. 
. Seconc Civin APPEAL No. 768 or 1925. 
May 10, 1927. 
` Present: — Justice Sir Cecil Henry Walsh, 
"S "Kr, and Mr. Justice Banerji. . 
_ MUN NA LAU —PLAINTIFF—A PPELLANT 
versus 
:Musammat NAN HI—DEFENDANT— 
. -REsPONDENT.  ' 

Limitation Act (LX of 1908), Sch. I, Art. 97—YV endor 
and purchaser—Vendor without title—Purchaser un- 
able to get possession—Suit for recovery of purchase- 
money—Limitatio n—Failure of consider ation-- Time 
when begins to run. 

" The plaintiff purchased. ‘certain property. There 
had been a previous gift but the deed of transfer 
recited that it was a nullity. The plaintiff never got 
possession. He sued for possession and though ‘he 
succeeded in the first Court, hig suit was dismissed 
in appeal, and the plaintiff found himself unable to 


' get possession: 


Held, that limitation for a, suit to recover the 
purchase- money was governed ‘by Art. 97 of Sch. I 
of the Limitation Act and time began torun only 
when the consideration failed, that is, from the date 
ofthe appellate decree dismissing his: suit for pos- 
session. 


Hanuman Kamat. v, Hanwnan Mandur (1), fol- ) 


owed. 


"1 


' MÜSNA LAL V. NANHI. 


Vide Bepin Krishna -Ray v. Jogesh- 


. within time. 
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Second appeal from `a dééree of the Ad- 
ditional Subordinate Judge, Farrukhabad, 
dated the 25th of February, 1925. 

Mr. U. S Bajpai; for the Appellant. 

Mr. P. N. Sapru, for the Respondent, - 

JUDGMENT.—Woe think that this 


` appeal must succeed. The learned Judge 


was rightin saying in disposing of the 
appeal that it-was rather a ticklish ques- 
tion. He apparently had to undergo quite 
&.fusillade of rulings. We are grateful to 
Counsel for not having treated us to the 
same experience. Mr. Sapru has referred 
us tò all the cases- that really help him. In 
short we find it impossible to get over the 
language of the Act as expounded by the 
Privy Council in the case of Hanuman 
Kamat v. Hanuman Mandur (1), The case 
turns upon its own circumstances like most . 
of these cases. The plaintiff purchased 
some property by means of a transfer, 
There bad been a previous deed of gift, 
but the deed of transfer recited that-it was 
a nullity, which meant that the vendor was 
able to givea good' title, Ithasturned out 
that he was not, The plaintiff never got! 
possession. He was delaying in suing, 
and when he did sue, he succeeded. So 
‘that up tothat point, although he was ex- 
periencing a difficulty, there had been no 
complete failure. But hia success was suc- 
‘ceeded. by failure and he. lost the ‘suit-on 
appeal, and found himself as & result un- 
able tóejeci-the tenant and to geb posses» 
sion.- IfArt 97 applies, as we.think it does 


"for the reasons given by the Privy Council, 


the three years began torun at the date 
of the- failure. "We are unable to say as a 
matter of law that there was a failure 
earlier than the failure of his suit. In that 
view the present suit has been brought Í 
The appeal must be allowed 
and the case must be remitted to the lower 
Appellate Court to be farther remitted to . 
‘the trial Court so that the remaining-issues 
may. be -disposed of according to .law. 

"The plaintiff. must have the costs of this 


appeal. 

| Appeal allowed. 

- d 19 6 125; er A; 158; 6 Sar. P. C. J. 91; 9 Ind, 
EIN SAC p e. C). 
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I7 886 -. D INDAR PRASAD V. JAGMOHAN DAS, 


^, PRIVY COUNCIL." 
APPsAL FROM TAE Oops JODICIAL- Com- 
MISSIONER's COURT. 

. . May 17, 1927. . 
“Present:—Lord Phillimore, Lord Sinha, 
Lord Blanesburgh, Sir John Wallis 
and Sir Lancelot Sanderson. 

Lala INDAR PRASAD anp ANOTHER— 

PLAINTIFFS—À PPELEANTS 
7 . versus 
. Lala JAGMOHAN DAS AND ANOTBER—: 
: DSFENDANTS— RESPONDENTS. 

Oaths Act (X of 1873), ss. 8, 9, 10—Special oath, 
incidents of—Statement before family deity Invoca- 
tion, whether necessary — Ordinary oath, whether to be 
administered in addition. i 

"Upon a sound „construction. of ss. 8, 9 and 10 of 
the Oaths Act, neither an invocation nor an oath or 
affirmation inthe technical sense of these words is 
inany way an essential part of the so-called oath or 
solemn affirmation referred toins.8 ofthe Act. [p. 
391,cols. 1 &2.] * 

The "oath or solemn affirmation" referred to in 
p. Band the following sections is something quite dis- 
tinct from the oaths and affirmations referred to in 
8.5. According tó s. 8 it may be “in any form com- 
mon amongst or held binding by persons of the race 
or persuasion to which [the- deponent] belongs and 
not repugnant to justice or decency.” Phat is to say, 
it may be as infinite alike in' form and content as 
racial custom or the dictates of any religious persua- 
sion may, within the prescribed limits, sanction or 
require. But from its very nature and essence it can 
never be in any part of it dependent upon the 
direction or dictation of the High Court or of any 
other extra racial or secular administrative authority. 
li would or might at once lose its essential distinc- 
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literal as well as substantial compliance with th 
terms of the agreement ; [p. 392, col. 2.] 

(2) that the fact that there wasno invocation of 
the deity on the occasioh was immaterial  [p. 392, 
col. 1,] 4 ; : 

(3) that-the proceedings were covered by s. 8 of the 


Oaths Act. [ibid.] 


tive sanction ifany such outside interference were 


permitted to have effect. [p. 391, col. 2.] 


. There is no suggestion either in ss. 8, 9 or 10 that 

when the separate “oath or solemn affirmation” is 
permitted, the ordinary oath or affirmation, as pre- 
‘scribed, or any part of it, is to be administered 
as well The “oath or solemn affirmation” when per- 
mitted is a complete substitute for the other. [ibid.] 


The use ‘of the alternative expression “oath” and 
“solemn .affirmation" as a description of the special 


ritual envisaged in s. 8, is intended to indicate that ` 


the ritual is to be at least as solemn for the deponent 
and attended by the same consequences to him as is 
2n ordinary oath or affirmation for and to an ordinary 
witness. The words were selected primarily to 
put it beyond the possibility of doubt that the 
temporal consequences of corrupt falsehood’ would 
follow as inevitably for the one class of witness as 
for the other; they are descriptive of the nature 
and result of the ritual;.they are inno way con- 
cerned with its form. [p. 392, col. 1.] 


' Where the plaintiff in a partition suit* agreed to 
give up out of his lists such items of property as 
defendant denied before their family deity, and the 
' defendant accepted this,and made a total denial of 
some of the lists before ‘the. family deity in the 
Besant of the Oommissioner appointed’ by the 
ourb: . 2 
© Held, (1) that the plaintiff was bound as th - 
ceedings before the Commissioner "amounted bn 


Appeal from the judgment and decree 
of the Court of the Oudh Judicial Commis- 
sioner (Mr. Neave, A. J. C. and. Mr. Kendall, 
A.J. C., in First Civil Appeal No. 65 of 
1922, dated the 10th March, 1924, printed as 
84 Ind. Cas. 314, affirming that of the Sub- 
ordinate Judge, Lucknow, dated the 25th of 
July, 1922, in O. S. No. 163 of 1915. 

Mestre. : L. De Gruyther K. C., and S. 
Hyan, ior the Appellants. 

Megsrs. A. M. Dunne, K. C., and B., Dube, 
for the Respondents. i 

JUDGMENT. 1 

Lord Blanesburgh.—This appeal 
arises out of a partition suit whith has keen 
pending in the Court of the Subordirate 
Judge of Lucknow fcr a period of nearly 12 
years The plaintifs and defendants are, 
in each case, father ard ron, all memlers 
of a Hindu family governed by the Mitak- 
shara School of Hirdu J] aw and at cne tine 
joint. “The first plaintiff is the elder bro- 
ther of the first defendant. Thescrs, being 
both ofthem infants during the greater part 
of the critical period, do not, except for 
one incident concerning thé second plaint- 
iff, enter into the tory, It will be con- 
venient, therefore, frequently throughout 
this judgment to refer to the respective 
fathers as if they represented the entire 
interest on either side. When their Lord- 
ships refer to them as plaintiff or defendant 
they will do soin this sense. . 

The family owned property, both move- 
able and immoveable, of considerable extent 
and value, including a banking and pawn- 
broking business. Some time in 1914, the 


„first plaintiff left the family house, not, as 


has been found, on account of any differ- 
ences with the first defendant, but because 
of illness. Subsequently, however, differ- 
ences arose between the brothers, so acute 
that the resumption of joint residenco was 
apparently regarded by both as impractic- 
able. It was in these circumstances that 
this suit for the partition of the entire 
family property, including that relating to 
the business, was commenced on the v3rd 
Beptember, 1915. It has been proceeding 
ever since. 

To the plaint are attached lists,, parti- 
eularizing the properties to be partitioned, 
These included the immoveable propertieg 
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the debts due, and the.gold:.and silver orna- 
menis pledged to the firm, together with 
brass and silver articles and other move- 


ables in possession of the parties. ' 


In the plaint it is also alleged that in 
kethris, in the family dwelling-house, there 


-had beén locked up by the Ist defendant 


‘joint property in the shapé of jewellery and : 


< cash, and also ornaments pledged to the 


firm. These articles the plaintiff eould not 
completely specify, but he claimed -that 
with any other joint property later dis- 


‘covered they should be included in the 


suit. The existence or non-existence of 
this property so referred to is the dispute 
which has mainly led to the altogether in- 
ordinate prolongation of the proceedings. . 
At firat it seemed that there would be no 
serious difference on any -question. On the 
3lst January, 1916, 
Court two petitions for compromise, inti- 
mating the intention of the brothers to 
partition the immoveable property amiéably 


out of Court, and praying that a Commis- 


' sioner of partition should be appointed to 


ment, and no further 


divide the moveables.. On that day a pre- 
liminary decree of partition was made. 
Peace was in the air, and so farasthe im- 
moveable properties were concerned it has 
not been broken. These were shortly after- 
wards duly partitioned by mutual agree- 


reference to them. 
But with regard to the moveable pro- 


perty disputes were resumed and became 


highly embittered, The Ist defendant 
denied possession of any such further pro- 
perty as had been referred to in the plaint, 
and contested many payments alleged by 


the plaintiff to have been madeon the joint. 


account, The proceedings before the Qom- 
missioner were interrupted by proceedings 
in Uourt; there were several interlocutory 
orders; some of these were carried to appeal. 


The first plaintiff was examined and cross- | 


examined in Court for nine days; the first 
defendant, called by the plaintiff, for 33 
days. Onthe 6th May, 1921, the learned 
Subordinate Judga delivered a judgment 
in which, in a sense very unfavourable to 
the firat defendant, he reviewed the history 
of the protracted litigation up to that, date, 
The first defendant, he found, was in posses- 
sion of and had not discovered ‘moveable: 
properties of very. considerable ‘value, and 
lie made an order in the following terms :— 

"I, therefore, order that the Oommis-. 
Bioners will find. out from the state- 


" 
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there were filed in 


question arises with | 
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ments of [the first plaintiffj and his wife 
the .special items of properties and 
their valu^. ‘Any property cn waich 
the Oommissicnefs can identically lay 
their hands will be taken in possession by 
them. The value of such property will be 
determined ‘from the evidence of the first 
plaintiff and his wife already on the record 
and by obtaining expert opinion if neces- 
sary. Such of the properties as are not 
forthcoming will be valued so far as pos- 
sible from the evidence contained in the 
statements of [the first plaintiff and his 
wife]. The value of them to the extent of 
the plaintiffs’ share shall be debited against 
the share of the defendants to be arrived 
abasa result. of the partition of the entire: 
property which is the subject of the suit." 
This was, of course, an order which, in: 
an evidentiary sense, if their Lordships 
may be permitted such an expression, was 
highly favourable to the plaintiff, and the 


"defendant appealed against it to the. Court 


of the Judicial Commissioner, but on: the 
21th August, 1921; his appeal was dismissed 
as incompetent at that stage. The pro-' 
esedings accordingly continued on the 
basis of the order appealed from. Lists 
and counter-lists were exchanged between 
the parties; the firet plaintiff was further 
cross-examined for four days between the 
28th February, 1922, and. the. 4th March, 
1422, and, asa result of it all, the first 
plaintiff and first defendant on the 16th: 
March, 1922, appeared before the Subordi~ 
nate Judge and. made the following state-. . 
ments, which were duly recorded by the ~ 
Judge. The defendant, 
said:— i SENS M 

"Whatever lists Indar Prasád (plaintiff). 
gives written with his own hand of the’ 


‘village’ collections, house rents and other 


accounts, including ugahi, Ishall accept as 
true and correct. And Ishall admit what-' . 
ever moyeables with their value he says- : 
upon his belief remained. with me." 

The plaintiff, Indar Prasad, said:— 

“I shall give written with my own hand to^ 
Lala Jagmohan Das whatever the accounts ', 


‘are, including village collections, house . 


rente, ugahi account, ete., and I shall write . 
with my own hand and verify upon my be~: 
lief, a list of moveables with their value that 
remained with Lala Jagmohan Das”, " 
In.püraugneeof that agreement the Ist ` 
plaintiff, on the 30th March, 1922, filed. ' 
seven lists, of which six only remain mate." 
rial. These six wereallin his handwriting, 9 


Jagmohan Das... 


C ee 


` property, as to. which the dispute was ended, 
they:covered the whole ran ge .of the suit. 


.. Ai1hey were conclusive; as "by the agree- 
. ment of the defendant they were to be, they . 


would have secured for the plaintiff a decree 


-. for practically the whole of his claim and 


there wóuld have been due to him from the 
defendant a sum exceeding two lakhs of 
. rupees. 
But, then, a strange thing happened. For 
Some reason unknown— the .Subordisate 


. Judge describes itas “a fit of responsive 
. generosity" on-the part of the first plaintiff 


he on the 30th March, 1922, when filing his 
lists, made in Court in the presence of the 
first. defendant, the cffer.on.which every- 
thing. now turns. Itis thus recorded by 
the Subordinate Judge:— ` 

' “Tala Indar Prasad says he will give up 
_out of his lists such items as Jagmohan Das 
‘denise before the Deity Lachmi ARIS ghi. 
Jagmohan Das accepts this." 

' jt would appear that, unexpected thous. 
the first plaintiff's offer must bavg been, the 


first defendant was not slew tosee the ad- l 


vantage Which this agreement gave him, 


-and a few days later he took a further step 


The first. 
'. plaintiff's son and co plaintiff had recently 


to make itcompletely effective. 


attained majority, and onthe, 4th April, 
1922, the first defendant applied that it 
Should be ‘placed on record whether he 
also relied or not on the special oath of the 
"first defendant. On the 7th of April the 


' young man appeared in Court, He had 


'already intimated: that he, too, rested the 


matter on the special oath of the first defend-. 


ant as his father, the first plaintiff, had 
done, and he replied . to the learned Judge, 


. who explained. the whole position to him, 


that hs was willing it should beso, even if 
the first defendant: struck out all the items 
claimed by the plaintiff. “Now,” comments 


-. the Judge, “both the plaintifs were within 


" the eagle.claws ofthe defendant No. 1." 


On tbe 8th April, 1922, the Commissioner, ` 


appointed by the. Judge in terms to be 
referred to later, went to the plaintifi's 
house, and in a kothri of the family deities- 
‘and in the presence of the Dibba known as 


` Laehmi Narsinghi Dibba he recorded the 
` admissions and denials by the defendant 


Jagmohan Das of the items-in'the lists filed 
by the plaintiff. 


Onthe 10th of April the Commissioner’ 


“submitted to the. Court. his. report.of the 


prenenines together with the'first defend- 


INDIR “PRASAD v, JAGMOBAN DAS. 
. With- thee "exceptio -of -the immoveable . 


. gone before.. 
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ant's recorded statement. Plaintiff No. 2 
had indeed been taken at his word. By 
&dmitting, as the Judicial Commissioners 


` put it, practically all the items which involv- 


ed any liability on- the part of the first 
plaintif, and denying ‘practically all the 
items which involved any liability on his 
own, the first defendant bad transformed 
lists which disclosed an indebtedness of 
over two lakhs from him to the plaintiff into 
a bill ultimately adjusted at Rs. 93,672-15 3 
due by the plaintiff to himself and his son. 


The plaintiff, now thoroughly alarmed, on 
the 11th April protested to the Subordinate 
Judge that the proceedings of the 30th 
March, 1922, and anything done thereunder, 


. were not warranted by the Indian Oaths : 
“Act X of 1873; 
' offer of that day was vague and indefinite 


that the first plaintifi's 


in its wording and did not contemplate'a 
total denial of some of the lists as recorded 


- by the Commissioner; that the denialby 


the first defendant of the possession of any 
joint family property—this he had done— 
was oppesed to the Court's finding in its 
judgment of the 6th’ May, 1:21, and that 


. the denials showed that the first defendant 


had taken undue advantage of the offer of 
the first plaintiff, and that the Court should 
not consider theresult to be. binding and 
conclusive on the plaintiff, 


‘After a full hearing the learned ‘Subor- 


‘dinate Judge, on the. 22nd May, 122, 


declared thatthe admissions and denials of 
the first defendant recorded in the presence 
of the deity LLachmi Narsinghi stood good, 
and he directed the Commissioner to make 
a report of the net result of all that had 
This report the Commissioner 
made ‘on the tth July, 1922, and thereon a’ 
final decree was passed. on’ "the 25th July, 

1922, awarding, as tothe moveables to the 
defendant the above sum of Rs. 93, 672-15-3 
with future interest on' that amount from 
decree until realization. The plaintiff ap- 
pealed to the Court of the Judicial Commis- 
sioner, which by its judgment of the 10th 
March, 1924, upheld the aecreeof the Sub- 
ordinate J udge. The. plaintiff's present 


- appeal is from that judgment. 


Their Lordships have been at pains to set 
forth in some detail the facts which have 
led to the existing situation. They recog- 
nize that the appellants, by their own act, 


have completely thrown away the favour- 
. able position which in this litigation they 
had obtained for themselves by xig order 


~—tthe first plaintiff's own transactions. 
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well: have induced the.fitst respondent's 


concession of the 16th March, 1922. Accord- 
ingly their Lordships have thought “it 


right, before ‘proceeding further with the: 
. consideration of this appeal, to assure them- 
selves that the appellants had, to. the full 


extent alleged, become bound by the agree- 
ment.of the 30th March,1922.. - 
‘Their Lordships-were, in the light of the 


earlier proceedings in the suit, particularly ` 


struck by one feature of that agreement’ as 
interpreted by the Courts in India. As 80 
interpreted it binds the plaintiff by the 
special oath of the first defendant, not only 
to matters. which were directly within the 


first defendant's own knowledge—for ex- 
ample, as to the jewellery, cash and’ orna-. 


ments retained by him—but even to matters 
` immediately within the knowledge of the 
first plaintiff and testified to by himself, 
and only at second hand, if at all, within 
_.the knowledge of the first: defendant. To 
‘their Lordships’ minds this seems, in the 
circumstances, a strange arrangement for 


the first plaintiff to have. offered the first. 


defendant; and they have scrutinized very 
narrowly the terms of the- recorded agree- 


ment to see whether such isits effect, or. 


whether it could not fairly be interpreted as 


directed, for example, to the plaintiff's list 


numbered 4, which comprised the property 
of the first-class, and as excluding, for 
example, list numbered 3, which recorded 
But 
on full consideration, their Lordships-are, 
in this matter, constrained to adhere. tò the 


.. View of the agréement taken by the Courts. 
“below. It was common ground between 


the parties. there’ that the recordéd ‘state- 
ments ofthe 16th March, and the 30th March, 
` 1922, were to be read together. So read 
"these statements relate to all, and not to 
some only, of the plaintiff's final lists which, 
as has been said, covered the whole range 
ofthe suit. There is no room for any dis- 
erimination in either statement, each of 
which the Board must assume to be correct- 


" lyrecorded. Their Lordships accordingly 


- must ‘conclude that if the agreement of. the 


30th March, 1922, is effective for any pur- . 


"pose at all it is effective ‘to the fullest 
extent of the six lists, Eo that the result in 
‘figures arrived at on that footing must in- 
evitably follow.: 65 eae: 

"But it is, however, contended by the ap-. 
pellants that, however the agreement be 
construed, they, for two Separate and distinct 
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of the 6th May, 1921—a position which may-. 


-to a farce, if not to something worse. 


+ 
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reasons, are no longer bound by it; The; 


: first reason is that it has not been observed 


by the first defendant. The second is that 


“the statements-mad* by the. first defendant 


and recorded as above set forth are not, as 
a result of defects in procedure, made bind-: 
ing upon the appellants by the Indian 
Oaths Act, 1873. j : T a 
. As to the first eontention,itis said that: 
in two respects the' agreement was not, 
observed: by the first defendant in the pro- ` 
ceedings before the Commissioner of par- 
tition. . First of all, it is asserted, the deity- 
was not present on that occasion. His dibba- 
was in the kothri, but the deity was not 
himself within it. To this assertion their 
Lordships can giveno countenance. It was. 
indeed only faintly made before them, 
although apparently strongly urged in the 
-Court of the Judicial Commissioner. It 
cannot survive.examination. The deity, iu. 
‘question was the family deity of the, 
plaintiff; the proceedings took place in the - 
first plaintiff's presencein a kothri of the : 
deities in „his house; the dibba of the deity. 
was there by the first plaintiff's own direc-: 
tion; he knew exactly what the first defend- 
ant had to do, because he himself had . 
dictated the procedure;he made no.objec- 
tion at thetime to any irregularity or omis- 
sion; hé and the first defendant acted as if’ 
they both believed, as their. Lordships’ 
cannot :doubt they did, that the deity was 
presentin the dibba. If, to the knowledge 
of the first plaintiff, the deity was not so, . 
present; the whole proceeding was reduced ` 
There . 
is, however, no affidavit or sworn statement 
by thé fifst plaintiff oranyone else that the 
deity was not actually present. The point 
was nof, it seems, taken at all. before the 
Subordinate Judge. It appears for the first - 
time on the 3rd October, 1922, in the plaint- 
iffs grounds of appeal to the Court of the 
Judicial Commissioner. Like that Court, 
their Lordships are unable to countenance 
the suggestion, which was, they think, to. 
say the least of it, ill-advised on the part of 
the plaintiff. py 2 
But there is, it is alleged, another respect 
in which the agreement was not observed. : 
It was thereby contemplated, so itis said, 


'that the deity would be actually invoked 


by the first defendant when he attended to, 
make in the presence of the God his admis- 
sions ànd denials. And no such invocation 
was made. The agreement, therefore, say 
the fappellah!s, has not been performed in 


„Bight and hearing was tantamount to his invo-. 
eation by name in case of his absence. When. 
the god or idol had been brought purpose-- 


s 
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Wih essential particular, Now. itis the fact 
‘that on the occasion in question. there was 
.no invocation ofthe deity. It is not, how- 
‘aver, true to say that the agreement ‘made 
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it lawful to administer, in -a criminal pro- 


ceeding, an oath or - affirmation to the 
accused person, or necessary to administer 
to the official interpreter of any Court, after 


“between: “the parties called for any such in- he-hasentered on the execution of the 


vocation. Their Lordships feel no doubt 
>that the actual proceedings before the 
, Commissioner amounted to a literal comp- 
' Tiance with the terms of that agreement. 
And a substantial compliance also. For . 
their Lordships are of opinion that the 
learned Subordinate Judge correctly inter- 
prets the views on this subject both of 


: the plaintiff and defendant when he 


Bays that “the very presence— . 
Of the god, or idol on the spot when the 
statement was made, so to speak, within his 


ly on the scene to witness the statement of 
defendant No. 1, it wasby no means neces- 
‘gary to call upon him to bear witness, for' 
having been brought to the scene he could 
not be suspected to be inattentiveer asleep." 
The first objection, therefore, fails in both . 


respects. 
^. The second objection may be expánded . 
: thus: apart from such an invocation as has . 


just been referred toand which was never 
made, and in the absence of anything done 
on the occasion that could properly be de- ` 


- geribed às the administration to the first de-. 


fendant of an oath -or affirmation in the 
ordinary sense of these words, his admis- 


. sions anddenials are not, within the Indian 
Oaths Act, 1873, binding on the plaintiffs. 


As an aid to the consideration of this objec- 
tion, which is much more formidablethan | 
any of the others, it will be convenient to 
set out, for facility. of reference, the 
sections of the Indian Oaths Aot, 1873, on 
which its determination must mainly 
‘turn, ` 
The sections are the following:— 


the following persons:— 

-“(a) -All witnesses, that is to say, all 
“persons who may lawfully be examined, 
or give, or be required to give, evidence 
‘by or before. any Court or persons having 


“by law or consent of parties authority to 


examine such persons or to receive | evi- 
‘dence; 
(by interpreters of questions put to, and 
“evidence given by, witnesses; and 
* (e) J urora. 


." “Nothing herein contained shall. render 


“5 Oaths or'affirmations shall be made y 


duties of his office, an oath or affirmation 
that he will faithfully discharge those 
' duties. 

"6. Where the witness, interpreter or 
-juror isa Hindu or Muhammadan, 

“or has an objection to making an oath, 

*he'shall, instead of making an oath, 
make an affirmation. 

“Tn every other case the witness, inter- 
preter or juror shall make an oath. 

. AV. Forms oF OATHS AND AFFIRMATIONS. 

7 All oaths -and ‘affirmations made 
under 8, 5 shall be administered according to 
such forms as the High Court, may from 
time to time prescribe. 

“And until any such forms are prescribed 
by the High Court, such oaths and affirma- 
tions shall be administered according to the 


. forms now in use, ............ serene hi 
“8, If any party to, or NADA in, any 


judicial proceeding offers to give evidence 
on oath or solemn affirmation in any form 
common amongst, or held binding by, per- 
sons of the race or persuasion to which he 
belongs, and not repugnant to justice or 
: decency, and not purporting to affect any 
third person, the Court may, if it thinks fit, 
notwithstanding anything hereinbefore 


contained, tender such oath or affirmation 


- to him. 

“9 If any party to any judicial pro- 
ceeding offers to be. bound by any such 
oath or solemn affirmation as is men- 
‘tioned in s.8,if such oath or affirmation 
-is made by the.other party to, or by any 
witness in, such proceeding, the Court 
may, if it thinks fit, ask such party or 
witness, or cause him to be asked, whether 
. or not he will make the oath or affirma- 
tion: 

- “Provided that no party or witness shall 
be compelled to attend personally in Court 


solely for the purpose of answering such . 


question. 

“10. If such party or witness agrees to 
make such oath. or affirmation, the Court 
may proceed to administer it, or, if it, is 
of such a nature thatit:may be more con- 
veniently made out of Court, the Court may 
issue a Oommissionto any. person to ad- 
minister it,and authorize himto take the 
evidence of the person to be sworn or 
affirmed and return it to the Court: 


` inclined to think, 
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"ll. The evidence so given shall, ` a 
against the person who offered to, be bound: 
as aforesaid, be conclusive proof of the 
matter stated." 

The judgment .of the learned Subor- 
_ dinate Judge makes a careful record of 
the Indian authorities on this subject. 
The resultof them, their Lordships. are 
is that. the point now 
raised has not: so far been. the subject 
of express decision. Safe, however, it is 
fo say, that in the decisions which have 
been brought to their Lordships’ notice 
where a so-called “special oath” has been 
upheld thereis no clear. indication one 
. way or the other, whether the person who 
took that o&th recited any formula by way 
of invocation, or did anything else which 
in the ordinary sense of the words amount- 
ed to the making of an oath or affirmation. 
The question, accordingly, now that it 
has been.raised must be determined on 
principle, and to 
ships proceed. | 


It is.not denied that the statements made 
by the first defendant here in the pre- 
sence of the deity were.. specially bird- 
: ing on his conscience by reason of thefact 
that they were so made.” It is also .re- 
cognized that the Subordinate Judge before 


he appointed a Commissioner was. him- 


self satisfied that the particular ritual to 
be followed fulfilled the’ conditions of s. 8 
ofthe Act. Equally . clear is it that the 
learned Judge 
suance of s. 10, when on the. 30th 
March, 1922, he made this order of appoint- 
ment:— 

“With the EH of parties I appoint 
Babu Mahesh Prasad Pleader for going 
with the plaintiff's list 
Narsinghi in” plaintiff's housé and take 
defendant's ‘admissions and denials of the 
list items before the deity.” 


The question, therefore, is whether the 
evidence of the ‘first defendant, given in 
the presence of the Commissioner before 
_the deity, 
evidence on oath or solemn . affirmation 
administered by ` the Commissioner within 
the meaning of 88.:8,9 and 10 of the Act, 
.and their Lordships, in ‘agreement. both 

with the learned Subordinate Judge and 
the Judicial Commissioners, are : of 'opin- 
ion that this question.must/be answered in 

the affirmative. In their judgment, upon a 
sound construction of the sections neither 
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this. task their Lord- | 


intended . to act . in pur- ` 


. ships to thesecond matter. 
necessary to note in the construction of 
There i8:no suggestion . 


before Laebwmi. 


was in-these circumstances, ' 


391: 


an invocation nor an. oath or affirmation ` 


in the technical sense of these words isin . 


any way an. essential part of the so- -called 


‘oath or solemn afffrmation referred to in 


8. 8 of the Act. 


Their Lordships are led t to this conoclu-, 
Sion'by reference to the sections alone. 
They are confirmed in it, however, by 


re-calling the stage of development: which . 


the law of India .had reached on the 
subject of oaths by the ate when the 
Act came into force. 


Upon the point ,of construction the car 
-dinal. consideration to note. is that the. - 


"oath or solemn. affirmation” . referred to 
in' s. 8 and following sections is something 
quite distinct from the oaths and afirmas 


tions referred to ins. 5. . These are to be: 


in such form as 
prescribe (s. 7). 
orsolemn affirmation referred to in s. 8, 
however, all that issaid is. that it may be 
“in any form common amongst or held bind- 


the High Court shall 


ing by persons of the race or persuasion to . 


which (the deponent) belongs and nof re- 
pugnantto justice or decency.” That is 
to say, it may be asinfinite alike in form 
and - content as racial custom or the 
dictates of any religious persuasion may, 
within the prescribed limits, sanction or 
require. But from its very’ nature and 


‘essence: it can never be in any part of 


it dependent upon the direction or dicta- 
tionof the High Court or of any other 
extra racial or secular admjnistrative 
authority. It would or might at once lose 
its essential distinctive sanction if any 
auch outside interference were permitted to 
have effect. Andthis brings their Lord- 
‘which it is 


of these sections. 
eitherin ss, 8,9 or 10that. when the 
separate “oath or solemn affirmation” 
permitted the ordinary oath ~or affirma- 
tion, as prescribed or any part of it, is to 
be administered as well. The “oath or 
solemn affirmation” when . permitted is 
a complete substitute, for the other. There 
is in the sectionsno warrant forthe sug- 
gestion that any part ofa procedure 
which, be, it remembered, is only appro- 
priaté where it is gone through before any 
evidence at all is given, and is designed 
to.cover that evidence when given, isto 
be transferred to a taking of evidence 


which, as;in the present case, is solemnized. 


With regard to the oath. 


is - 
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only by its being given, and while it’ is 
given in the actual presence and hearing of 
the deity himself. ` 

Indeed, this cage 
requirement, . 
made by the sections, would in many 
cases be entirely: out of place. When, as 
„here, the whole meaning of the procedure 
is that a statement made by a witness in 
the corporeal presence and hearing of his 
.God will be true by reason of the 
fact that itis so made, introductory 
words of invocation, appropriate enough 
in other circumstances, become entire- 
ly unsuitable. For if the 
removed before the statement is made the 
words are nugatory; if the statement 
be made in his presence they are super- 
fluous. ~ 


It is said further, however, that this cons 
struction of thesections attaches no adequate 
signification to-.the words “oath or solemn. 
affirmation” in s. 8. Their Lordships, on ‘con- 
sideration, donot agree. It appears tothem 
that the use of the alternative expression 

"oath"and, “solemn affirmation" as a descrip- 
tion of the special ritual envisaged in s. 8, is 
intended to indicate that the ritual is tobe 
at least as solemn for thedeponent and 
attended by the same consequences to him 
as in an ordinary oath or affirmation for 
and to an ordinary witness. The words, 
their Lordships opine, were selected pri- 
marily to put it beyond the possibility of 
doubt that the temporal consequences of 
corrupt falsehood would follow as inevit- 
ably for the one class of witnessas for 
the other: they are descriptive of- the 
nature and result of the ritual: they are 
in no way concerned with its form—a con- 
clusion which is confirmed by the consi- 
deration that historically au affirmation, 
technically so-called, is merely a substitute 
for an oath: that the description includes 

‘both "oath" and "affirmation," although, 
‘except in the quality of solemnity these are 
quite distinct, the one from the other, and 
that its purpose is revealed by the addition 
TX to the word "affirmation" of the adjective 
“solemn,” which is not in use in connection 
with affrmations in the technical tense of 
the word. 


shóws that such 4 


But, lastly, it is said that the “oath or. 


solemn, affirmation” must, as appears from 
s. 10, be semething . which either the Court 
or & Commissioner appointed by the Court 
San “administer. to the witness; ib must, 
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not, their Lordships think, . 


deity be. 


` the Courts 
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uuder s. 8, be something that can be 


“tendered” to him. Upon this itisto be 
remembered that “administer” is,-in the 


law, a word of wide and not of restricted 


import, It would be for instances beyond 
question that an oath is "administered," 
not only where -the English form is 
adopted, but where, in the presence of the 


. Court, it is “taken” "by the witness in the 


Scottish form. Their Lordships do not doubt 
that the terms of the section were here 
in this respect fully complied with when 
the admissions and denialsof the first de- 
fendant were made, not only before the 
deity, but inthe presence of the Commis- 
sioner, The word “tendered,” in’ s. 8,. 


does not appear. to their. Lordships to "i 


ereateany difüeulty. — . 

On construction alone, therefore, their 
Lordships reach the same conclusion as 
below. That conclusion is, 
however, in their judgment, confirmed by 
a reference to the course of development 
of the Indian law on this subject. That 
law was derived from the English Law, 
with some modifications :suggested by 
Indian couditions. Justice asin England, 
so also in India, it was atone time the 
rule ‘that there could be no evidence 
without an oath in the strict sense of the 
word, and only gradually were exceptions 
grafted by Statute upon that rule. Prior 
to 1840 the privilege of making an affirma- 
tion’ instead-of taking an oath was enjoyed 
only by Quakers, Moravians and Separetists. 
By that time it had been found that 
the taking of an oath was highly, objec- 
tionable to Hindus and Muhammadans, and 
Act V of 184U was passed for the purpose of 
‘prohibiting the administration of oaths 
to persons belonging to those communi- 
ties, a form of affirmation being substituted 
for an oath. With some extension in 1469 
the lawso remained until the Act VI of 
1872 was  psssed. By that Act it was 
provided that every witness Who objected 
totake an oath might instead makea 
simple affirmation, and in & 4 wil be 
found tbe statutory provision which, 
prior to 1873, enabled rolunteers to make 
oaths in special cases. ‘Sections 8 to 13 


.of the present Act of 1873 correspond to 


and have'taken the place of that section, 
and their Lordships can have no doubt 
‘that Jong before that time the. Indian 
view, embodied afresh in the Act, had 
come to be that which may, briefly. be 
taken from the words of the Lord: Chan- 
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eellorin Omychundy. Barker (1) and quoted ` 


by the Judicial Commissioners :— 


“The next thing is ‘the form of the. 


oath. It is laid down by all writers that 
the outward act is not essential to the 
oath. It has been the wisdom of'allna- 
: tions.to administer-such oaths as are agree- 
able to thé notion ofthe person taking." 

. For all these reasons their Lordships 
' dealing on this branch of..the appeal with 
the one aspect of .the matter brought 
before them -by ‘the appellant -for con- 
sideration are: constrained to agree with 
both Courts in India that the’ statementa 


made by the first defendant in the pre- 


sence of the family deity and before the 


Commissioner. were conclusive . upon the- 
P relations of her deceased husband enlarges 


not-. 


plaintiff. 

An objection was taken by: the appel- 
ants to certain itmes in the accounts which 
their Lordships at the hearing intimated 


- that they could not entertain for reasons . 


which they then gave. They do not repeat 
these reasons. In their Lordships’ judg- 
ment the. order of the Judicial Commis- 
. sioner objected to was in all respects right, 
and they think that this appeal should be 
dismissed with costs. 

And their Lordships will humbly advisé 
His Majesty accordingly. 

N. H. Appeal dismissed. 

Solicitors for the Appellants :—Meesrs. 
Barrow- Rogers, Nevill. |. 

Solicitors for the Respondents :-- Messre! 
T. L Wilson & Co. 


(1) (1744) 1 Atk. 22; Will's £38; 26 E. R. 15. 


‘ALLAHABAD HIGH COURT. 
SEconD Civin AppsaL No. 1516 oF iais: 
April 22, 19027. 

Present :—Mr. J ustice Iqbal Abmad. 
BIRJBHUKHAN DUBE awp OTHERS — 
DzrENDANTS—APPRELUANTS 
versus. 


Musammat RAM DULARI—PrNTIFF— : 
- In the present case there is nothing to 


— RESPONDENT. ` 


~ Hindu Law—Widow—-Maintenanée—Unchastity— s 


Forfeiture of right to maintenance—Agreement secur- 
ing maintenance, effect of: 

A Hindu widow on becoming unchaste forfeits her 
rights to maintenance and the fact that her maintenance 
is secured by an agreement executed by the relations’ 
of her deceased husband does not.entitle her notwith- 
standing her ‘unchastity to claim the maintenance 
secured to her, [p 394, gok a : 


BIRJBHGRHAN DUBE v, RAM MULARÍ 
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“Bhup Singh. v Lachman. Kunwar, 
‘ished. 

“Second appeal dion a decree of the 
Additional Subordinate Judge, Ghazipur, 
dated the 18th of July, 1924. 

Mr. Baleshwari Prasad, for the Appel- 
lants. 

Mr. Hazari Lal- Kapoor, for the Respond- 
ent. 

JUDGMENT. —This appeal must be 
allowed. It is well settled that under the 
Hindu Law a widow on becoming unchaste 
forfeits her rights to maintenance. 
only question that arises for consideration 
in the presentappeal is, whetherthe fact 
of the maintenance being secured to. the 
widow by an agreement executed by the 


her ordinary rights, and entitles her, 
withstanding her unchastity, to claim the’ 
maintenance secured to her by the’ deed of 
agreement. 
question in the negative. But the lower 
Appellats Court has on the authority . of 
‘the decision of this Court reported as 
Bhup Singh v*Lachman Kunwar (1) decided 


that the plaintiff respondent, notwithstand- ` 


-iag her unchastity, is entitled. to a dec- 
ree for.theamount claimed by hér, inas- 
much’ as the . defendant- appellants had 
agreed to pay her a certain amount as 
maintenance, and this agreement was reduc- 
ed to writing. 


(D, distingu | 


The, , 


` The first Court answered this '': 


` In the case of Bhup Singh’ 8 case ( D the - 


agreement that formed the subject-matter of’ 
consideration was an agreement “. by yay of. 
compromise of a claim" "and not a bare agree- 


mentto give a certainamount as maintenance i 


to the widow. It was-observed in that case 


-that “the agreement was an agreement 


under which an annuity was provided by 
way: of compromise of a claim, not a claim: 


3 for maintenance, but a. claim of title - to 


It would thus > 
appear that ths reason why, notwithstanding 


immoveable property.” 


her unchastity, the widow in Bhup Singh’ s 


_ ease (|) was held entitled to, maintenance 
“was -thab the agreement embodied a.settle- 


mentofa disputed claim between the widow 
and the relations of her déceased husband. 


show that the defendants passed the. agree- 


ment in consideration of. the plaintiff-re- , 


spondent surrendering her right or suppos- 
ed- right, to the "property of her deceased: 
"husband. Indeed the deed ofagreement is 


not on the record, and Babad yi in 2 this Court: 
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"<. isin a position to know what the terms 
of that agreement were. All that appears 
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from the pleadings of the parties is that. 


“jin lieu of the maintenance, to which the 
plaintiff-respondent was entitled, the de- 
fendants agreed to pay annually a fixed 
amount. ] à 

When the unchastity of a widow disen- 
titles her .to receive maintehance, it is dif- 
ficult to hold, that the mere fact of the 
maintenance being secured .to her by an 
agreement, will not deprive her of her right 

* to receive maintenance after she has become 
:unchaste. As was pointed out in the case 
of Nagamma v. Virabhadra (2) all that was 
done by the .agreement was to fix the 
amount of the maintenance. But the mo- 
ment that the widow becomes unchaste and 
losés her right to receive maintenance, the 
agreement becomes inoperative. f ; 

It has been held by this Court in the ease 
of Daulta Kuari v.Meghu Tiwari (3) that 
a decree obtained by a Hindu widow dec- 
laring her right to maintenance is liable 
to be set asid8 or-suspendedein its opera- 
tion on.proof of.subsequent unchastity of 
the widow. Ifa decree declaring the right 

. of a widow to receive maintenance can be 
vacated by her subsequent unchastity, I 
fail to appreciate why, notwithstanding 
. such an unchastity of the widow, an agree- 

.ment fixing a particular amount on account 
of her annual maintenance should continue 
to-have a binding effect.. 

For the reasons'given above I allow the 
appeah set aside the decree of the. lower 
Appellate Court and restorethedecree of the 
trial Court with costs in all Courts. ` 


A. N. A. Appeal allowed. 
(2) 17 M. 392; 6 Ind. Dec. (N. s.) 272 
(3) 15 A: 382; A. W. N. (1893) 149; 7 


Tnd. Dec. (x. s. 
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MADRAS HIGH COURT. 
Szconp Givit APPBAL No. 106 or 1925. 
E NE January 6, 1927. : 
Present :—Mr. Justice Krishnan and 
Mr. Justice Odgers. ~ . 
RAMALINGAM CHETTIAR—DEFENDANT. 
No, 1—APPELLANT oem 43 
versus | a 
A.L.S.P.P.L. SUBRAMANIA CHETTIAR 
BY His AGENT NARAYANAN CHETTIAR 
AND OTHERS— PLAINTIFES & DEFENDANTS 
Nos. 2 ro 5— RESPONDENTS. 


Contract: dot- (IX of 1808), en 00,. f4-Oenpeund . No doubt, the rate of 
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interest at high rate, whether stipulation by way of 
penalty-—Appropriation of payments—Payment by 
debtor—Appropriation by creditor for interest, legal- 
ity of-—Civil Procedure Code (Act V of 1908), 0. XLI, 
T. 88, scope of. i ` 

A stipulation for compoùnd interest from the date 
of default at the same, rate as simple interest is not a 
penalty within the meaning of s. 74, Contract Act. [p. 
395, col. 2; p. 326, col. 1.] : 

Sundar Koer v. Rai Sham Krishen (1) Malli 
Chettiar v. Veeranna Tevan (2) and Aziz Khan v. 
Duni|Chand (3), relied on. : 

Compound. interest at the rate of 24 per cent. 
though excessive especially in a hypothecation is not 
penal. [p. 395, col. L] 

Under s. 60 of the Contract Actif, when making a 
‘payment the debtor has appropriated his payments 
towards principal, the creditor is bound to so ap- 
propriate it, but where he does not do-so it is open 
to the creditor to appropriate it towards interest. [p. 


. 895, col. 2. 


Order XLI, r. 33, Civil Procedure Code, should not 
be eonstrued so widely as tolead to an abrogation of 
the rules of the Civil Procedure Code, the Court 
Fees Act or the Limitation Act. It should be 
limited to cases where, in interfering on behalf of the 
appellant, it becomes necessary to alter the decree 
in favour of the respondent or respondents against 
the other respondents-lest injustice result. The 
rule cannot be properly read as giving a right to a 
respondent to urge something in his favour ngainst 
another respondent which has nothing to do with the 
result ofthe appeal without his filing an appeal or 
memo. of objections himself. It is only where in 
granting relief to the appellant itis essential to re- 
adjust the decree between the respondents that the 
Court should act under r. 33. [p. 396, col. 1.] ; 

Ganga Dhar Muradi.v. Banabashi Padthari (4) 
and Rangam Lal v. Jhandu (6), followed. 

Appeal against the decree of the Court 
‘of the Additional Subordinate Judge, Coim- 
batore in O. S No. 79 of 1924 (O. S. No. 140 
of 1924 on the file of the Court of the 
Prineipal Subordinate Judge, Coimbatore.) 

Messrs. C. V, Amanthakrishna  Ayyar, 
and K. S. Venkatarama Iyer, for the Appel- 
lant, ` : ; 

Messrs. T. R. Ramachandra Iyer, A. 
Krishnaswami Iyer and M. Patanjali Sastri, 
for the Respondents. 


JUDGMENT. 

Krishnan, J.—The first point taken in 
this appeal by the first defendant-appellant 
is that the arrangement as to intérest at 
24 per cent. per annum amounts to an un- 
conscionable bargain and that in any event 
the stipulation to pay compound interest 
at the same rate of 24 per cent. with 6 
monthly rests is one by .way of penalty and. 
should be relieved against. It is pointed 
ouf that'the transaction is a hypothecaticn 
and thatthe property hypothecated forms 
ample security for the amount. borrowed 
Rs. 25,000. : 
intereat agreed to is 
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high but Iam not prepared “to say that it 
is so exceedingly high as in itself to lead. 
‘to the inference of the bargain being an: 
‘unconscionable one. There is no evidence 


of any domination ofthe will-of the debtor 
_by ths creditor. The money was borrowed 


‘for speculating in cotton and the ‘first . 


defendant apparently expected to make 
‘large profits in it and agreed of his own 
accord to.pay thehigh interest for cash down 
hoping that he would be able to repay the 
debt in 6 months, for that is the due date 
fixed for repayment in the hypothecation 
deed: Things did not turn out as hezexpect- 
ed; hence the trouble. But there was‘ no 
trace of any undue influence in the bargain. 
The arrangement to pay compound: interest 
was also a part of the bargain as the plaint- 
if as a money-lender would be able to earn ' 
interest on the intarest money due by the 
first defendant on the hypothecation, if 
paid to him. He, theréfore, naturally stipu- 
lated for interest on interest and it was 
also agreed to by the first defendant. That 
a stipulation by way of compound interest 
is not necessarily à penalty has been laid 
down by the Privy Council in Sunder Koer 
v. Rai Sham Krishen (1), see also Malli 
Chettiar v. Veeranna Tevan (2). It is true. 
that the rate of 24 per cent. compound inter- 
est is somewhat excessive especially in a 
hypothecation.: But considering that the 
Privy Council has granted compound inter- 
estat 25 per csnt.in Aziz Khan v. Duni 
Chand (3) Y am not prepared to say the. 
. mere fact of the rate being somewhat 
exorbitant will establish that the stipaula- 
tion is one by way of penalty. There are 
no other circumstances in favour of- the con- 
tention of the first defendant. 'The sugges- 
tion that the plaintiff was in the habit of 
aecepting 15 per cent. when a debt was 
re-paid even though the stipulated rate was ` 
94-per cent. and that, therefore, in this case 
also we must hold that the intention was 
only tocollect the lower rate is manifestly 
untenable. The giving up of a portion of 
interest was ‘purely a matter of grace in 
those cases; it cannot be used for constru- 
ing suit arrangement as meaning 15 per 
cent. for that will be against s. 92, Evi- 


(1). 31 C. 150; 4 ASD. J. 109; 5 C. L. J. 106; 9 Bom. 


* L. R. 304; 110. W. N. 249; 17 M. L. J. 43; 2 M. L, T. 


75; 34 I. A. 9 (P, 0). . f 

8 Ind. Cas. 812; 41 M. L. J. 470; (1921) M. W: 
Q 48 Ind, Cas. 933; 23 C. W; N. 120; 101 P. R. 1918; 

165 P, W,R,1918( Q). . 5 o 
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with costs. 
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dence Act: The Sub-Judge has given 
some relief by changing thesix monthly into 
yearly rests and there is no appeal against 
I can see no proper ground for further 
relieving against the covenant entered into 


"by the first defendant with the plaintiff 


with open eyes. On the evidence in the 


‘case I do not consider, that the agreement to 


pay enhanced interest is a penalty. 

The next point taken is that the re-pay- 
ment of Rs. 16,000 and odd should be cre- 
dited towards.principal and not towards 
interest as plaintiff has done. If when 
making the payment the debtor had ap- 
propriated his payments towards principal 
it should have been so appropriated but as 
he did not do so it was. open to the creditor 
to appropriate towards interest, Section 60 
of the Contract Act is clear on .the point. 
The allegation that interest was paid sepa- 


-rately from time to time is not proved.. 


The points taken in the appeal failing 
the appeal fails and must be dismissed 
At this stage Mr. T. R. Rama- 
chandra . Iyer appearing for respondents 
Nos. 3 to 5 who are the sons of the first de- 
feudant wanted to contend that at any rate 
so far as his clients were concerned, the 
decree ‘of the lower Court should be altered 
by exempting their share of the hypothe- 
cated property from liability for the deeree 
amount, their contention being that the 
money lent itself did not belong to the 
plainiiffs but to their mother-in-law and 
that there was no necessity to borrow any ' 
money for a speculative cotton trade and 
that in any event the agreement to give such 
an exorbitant rate of interest . was entirely 
without necessity and was not binding on 
them, ' It will be seen that what these de- 


‘fendants want to urge is practically an 


independent appeal which has nothing to 
do with the result of the appeal by their 
father. They not having filed an appeal or 
memo, of objections themselves the objec- 
tion was taken that they could not be heard 
to urge the points’ proposed to be urged. 
The objection is a valid one; the decree - 
against them was passed more than one year! 
ago and has now become final. It is, how- 
ever, urged, by their learned Vakil that he is 
entitled to-ask us under O. XLI, r. 33, Civil 
Procedure Oode, to pass such a deeree as’ 
the lower Court ought to have rightly 
passed and that he is, therefore, entitled 
to urge the objeetion that he proposes to 
that-decree. No doubt, the languageofr. 33 
is somewhat. wide but as held bythe Cal . 
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“outta High Court in Ganga Dhar Muradi 
v, Bamabashi Padihari (4), and again in 
Abjal Majhi v. Intu Bepari (9), the rule 


: should not be construed too widely lest it 


lead to anabrogation oftherules of the Civil 
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Procedure Code, the Court Fees Act and the ` 


Limitation Act." It should be limited ‘to 
cases where in interfering on behalf of the 
| appellant it becomes necessary to alter the 
: decree in favour of the respondent or re- 
-spondents against the other respondents 


lest injustice result. The illustration shows. 


the scope of the rule for on the appeal of 
` X the case being decided in his favour the 
plaintiff-respondent A:should be given a 
decree against respondent Y to prevent 
injustice. The rule cannot be properly read 
as giving a right to a respondent to’ urge 


something in his favour against another 


respondent which has nothing to do with. 


the result of the appeal, without his filing 
an appeal or memo of objections himself. 
The same view was accepted by the major- 
ity in the case reported in Rangam Lal v. 
Jhandu (6); it is only where in granting 
relief to ihe appellant it i$ essential to 
re-adjust the decree between, the respond- 
ents that the Court should act under r. 33. 
I, therefore, hold that the arguments on the 
merits by Mr. Ramachandra Iyer cannot be 
heard. If, as he says, the Court Officer guard- 
jan who acted for the minors in the lower 
Court did not do his duty and did not re- 
present their case properly he must take 
. appropriate steps’ as advised to get the 
essary relief. ` 
T he appeal is dismissed with costs of the 
plaintiff. D ` a^ s a A F 
Odgers, J.—In this case the plaintiff, a 
Nattukottai Chetty, sued the defendants 
who consist of a father and his minor sons 
"(defendants Nos. 2 to 4). The fith defeid- 
ant is a lessee of the property hypothecated 
“to the plaintiff as: he alleges for necessary 
purposes, The suit is to recover on this 


y 


' hypothecation. which was for Rs. 25,000, | 


Ex. A) to be repaid in six months from : 


. its date (31st January 1918) at 2 per cent. 

per month. In default of payment the 
interest was to be compounded half yearly 
from the date off the bond to date of pay- 
ment. - The Additional Subordifate Judge 
decreed the suit but gave the plaintiff com- 
pound interest with yearly instead of half 


24 Ind. Cas. 208; 22 O. L. J. 390. 


9 494; 29 C. LJ. 394; 200. W.N. 


(5) 32 Ind. Cas. 
" NL 
i (6) X1 Tad, Cas. 640; 34 A. 32; SA, Ia J. IU, — 


yearly.rests;: The first defendant appeala: 
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to us first on the ground that the rate of. d 


interest.is excessive. -There is no question : 


of s. 16, Contract Aet, here, and, therefore, 
no question of undue influence or of a per- 
son in à position of domination over an- 
other. The cases quoted on.that point are, 
therefore, not applicable. “Now the Privy 
Council has said that compound -interest is 
not by itself a` penalty that should be. re- 
lieved against [Sundar Koer v. Rai Sham 
Krishen (1).] Reliance is placed for the ap- 
pellant on the ruling in Venkataramiah 
Pillai v. Subramania Pillai (T), but this 
ruling has been disapproved by Ayling, J., 
and myself in Malli Chettiar v. Veeranna 
Tevan (2), and I do not see any resson to 
re-consider the} opinion I formed in the last: 


mentioned ease, wheré we held that a stipu- ' > 


lation to pay compound interest from the 
date of default at the same rate 
as simple intérest is not a penalty with- 
in 8. 74, Contract Act. This is real- 
ly the case here as for the first six months 
(or first year under the decree) the interest 
would of course, be simple, so the. date of 
the bond is really the date of default also in 
this case. No question ofuecessityisraised by 
the appellant here—so the cases in Kruthi- 
venti Perraju Garu v, Sitaramchandra Raju 
Garu (8), (to which I was a party) and Ram 
Bhujawan Singh. v. Nathu.Ram (9) have 
really no bearing on the present. On the 
other hand the Privy Council allowed 25 
per cent. compound interest in Aziz Khan 


v. Duni Chand (3), and 24 percent. which in ^ . ` 


default was to be compounded was allswed 
by the Calcutta High Court- following the, 
Privy Council ruling in Ajimuddin Sircar 
v. Rafatulla Mandal (10). ; 
In my. opinion there is no ground for. 
holding the interest in this case to 
be a penalty. The Court should be 
cautious. in interfering "with a contract 
made between the parties who were, as 


.far as we know, at arm's length and each 


perfectly independent of the other and’ 
in making another contract for them or 
relieving a party against the results of his 
default. It was also said that the rate 


(T) 37 Ind. Cas. 799. ; | : 
(8) 90 Ind. Cas. 458; 48 M. L. J. 584; A. I. R. 1925 
Mad. 897; 22 L. W. 568 


(9) 71 Ind, Cas. 933; 44 M; L. J. 615; 4 P. LT. 295° 


A. TR, 1923 P.C. 37; 32 M. L.T. 199; 25 Bom. L. Re 
563; (1993) M. W. N. 382; 2-Pat. 285; 38 C. L. J. 25: 18 
L. W. 767; l'Pat.l. R.445; 928 C. W. N. 446; 50 L A.: 
14 (P. C.) $ f 

(10) 50 Ind, Gas, 383, 
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should be reduced because the plaintiff in 


some other transactions -had not insisted on 
the full contract rate. Thisis not alegal 
argument. The other point is as to the 
payment of Rs. 16,000 by plaintiff. Was it 
towards principal or interest? The appel- 


lant's Vakil complains that only the ledger. 


of plaintiff was produced not the chittas or 
day books. There is also somestory ofthe 
plaintiff having maintained a book” of his 


Own which was taken away by plaintiff's 


agent. This was not argued by Mr. C. V. 
Ananthakrishna Iyer. As to the plaintiff's 
books, they appear to prove the accounts 


set out by. plaintiff who was under the cir- ` 
cumstances entitled to appropriate the 


money paid towards interest.under s. 60, 
. Contract Act, and the defendant has, we 
must take it, nothing to put against them. 
The loan took place in ralladam through 


-anagent of plaintiff whose chief.place: of" 


-business is Devakoitai. The point fails. 
The figures are admitted to be correct. In 
“my opinion the appeal should be dismissed 
with coste. . Ue 
In the courseof the argument Mr, T. R. 
Ramachandra Iyerintervened on behalf of 
the minora. He alleged that they had not 
been properly represented in the Court be- 


low.and that we could and ought to take. 


.notiee of the fact and to allow the case to 
"be.re-opened and re-argued on their behalf. 
I presume itis intended to argue that thé 
father had no right to- bind the minor's 
interests if Mr. T. R. Ramachandra Iyer's 
intervention is allowed. The minors have 
not appealed but Mr: T.'R. Ramachandra 
Iyer relies on the provisions of O. XLI, r. 33. 
-The father (lst defendant) inthis case ap- 
pears quite properly to have declined to be 


guardian ad litem of the minor children.. 


T'he plaintiff's agent swore that the mother 


was also unwilling to be appointed. Con-. 
.Bequently on 25th September, 1924 the Head’ 


Clerk of the Court was appointed guardian of 
the minors. On 19th December, 1925, nearly 
. 15 months after the appointment of the 
' Head Clerk and a month before the hearing 
of'the case the mother moved for her 
Appointment as guardian on the ground that 


the interests of the minors were being neg-. 


lected and no proper defence had been put 


in on their. behalf—the Court guardian hav- ` 


ing adopted the defence of defendant No. 1 
ànd put the plaintiff to strict proof that the 
debt was binding on the minors. They 
ere unrepresented at- the trial. The 
mother asked for stay of further proceed- 
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ings. This’ was apparently refused, but 
the mother was brought on as guardian on 
22nd February, 1926, by anorder of this 
Court. She still did 'not ask to be joined 
as ab appellant in the appeal which was not 
heard by ue till 20th December, 1926. She 
had managed to obtain a stay of execution 
from April, 1925 to March, 1926, by-means 
of these guardianship proceedings. It 
seems to me that these facts have ‘only to 
be stated to disentitle the mother to the 


, exercise of any discretion in her favour ab 


our hands, The rule relied on by Mr. T. R. 
Ramchandra Iyer is, no. doubt, very wide in 
its language. Literally- applied it might 
be taken to mean that as longas there is 
one appellant out of perhaps 50 ‘on the 
record, that is quite sufficient to enable the 
Appellate Court to passa decree in favour 


` of the other 4J if it finds in favour: eithgr 


wholly or partially of the single appellant. 


. This is, of course, absurd, The rule is taken 


from a (much longer)-rale in the Eaglish 


. Annual Practice O. LVII, r.4, and was 
-incorporated in the Code of 1905 in order to 


allow the Appellate Court todo complete 
justice between the parties. The’ question 
of the ambit of the rule does not seem 
hitherto to have arisen in this Court. Mr. 
T. R. Ramchandra Iyer relies on à case 
reported as Hrfanaddin Malla v.: Budan 


Sheikh ,(11), where.a single Judge ofthe 


Caleutta High Court held that if it appears 
on an examination of the record that à minor 
has not been properly represented the 


‘decree cannot stand although the minor may 
not have appealed whieh he could not do so 


as he was not properly represented. We 
have nothing here but the mother's afti- 
davit that there was any valid defence to be 
put forward for the minors; the Subordinate 
Judge dealt with the binding nature of the 
debt on them; and the story as to the money 
having been advanced through the Nattukot- 
tai Chetty by the plaintiff's own mother in- 
law strikes me as most improbable, It cannot 


-be believed for a moment, Jawahar Bano v, 
' Shujaat-Husain (12), has no application to 


the present case. The Judges referred to. - 
Rangam Lal v. Jhandu (6), and distinguish- 
ed the case. before them on the ground 
that if the plaintiff's suit weresimply dis- 
missed’ they: would ‘be deprived of the 
amount to which they had been found entitl- 
ed, "The case was peculiar as thess appeals 


(1) 51 Ind. Qas. 583°. , 
(12) 58 Ind. Oas.-114; 43 A. 85; 18 A, L. J: 925; 2 U, 
P, L, R. (A.) 309, — je. E ga Ss a 


d 


|| 


r 


wera - disposed ‘of in one judgment. [ 
|: notthink that’ Tricomdas Cooverji Bhoja v. 
f Gopinathji Tehakur (13) helps Mr. T.R. Ram- 


| Jhandu (6), in 
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chandra Iyer either. + There the 2nd defend- 
.. ant did not appeal, but the High Court 
".' awarded to plaintiffs a sum: of. money which 
“had been awarded directly to him by the trial 
Judge. Their Lordships pointed out that the 
` whole decree was under appeal by the-ap- 
peal of defendant No. 1. The rule of the Civil 
Procedure Code’ relied on here was not 
cited. On the other hand. thereis authority. 
though not of this Court as.to the limits of 
the rule. There are three cases in Ganga Dhar 
Muradi v. Banabashi Padahari.(4), Abjal 
Majhi v. Intu Bepari (5) and Akimannessa 
: Bibi v. Bepin Behari Mitter (14), in the first 
two of which itis laid down that the exer- 
cise of the rule is to be limited to cases 
where the Court has interfered in favour of 
the- appellants. and further interference is 
required to adjust the rights of parties. It 
. cannot be invoked to enable a party to 
ignore the other provisions of the Code or 


the provisions of Statutes like the Limi-. 


tation and Court Fees Acts. Tile third ease is 
really riot in point here or a plaintiff who had 
not cross-appealed or. filed a memorandum 
of objections was: allowed to withdraw from 
the suit on appeal and to bring a fresh 
guit On the same cause of action, as he had 
been placed in a position of . embarrassment 
by the decree ofthe trial Court: which the 
:.High Court held to be unsatisfactory. In 
Shib Chandra Kar v. Dulcken (15) Mookerjee, 
J., thought the rule must be cautiously.ap- 


dh plied; where in fact recourse to it was ` 
^ necessary to prevent an Injustice from be- 


ing done. In Kshum Chand Bhuturia v. 


Ghane Muhammad Saha, (16); another Bench’ 


' of the Calcutta, High Court followed the 
cases in -Ganga Dhar Muradi v. Banabashi 
Padihari (4), and Abjal Majhi, v. Intu 
Bepari (5). Lastly three learned Judges of 
the Allahabad High Court in Rangam Lal v. 
jin considering therule drew 
attention to r..22 of the same Order and 
observed that if a respondent wished to 
take exception to so much of the decree 
‘was against him, he must comply with 
its provisions. They continued: "Where, for 
(13) 39-Ind. Oas. 156; 440: 759; 1P.L. J. 262; 15 
. A.L.J. 217; 25 O. L. J. 279; 32 M. L. J. 357; 21 M. 
L T.262; 21 O.W. N..577; (1917) M. W.N. 363; 5 
L. W. 654; 19 Bom. L. R. 450; 44 I. A. 65 (P. ©.) 


(14) 32 Ind. Cas. 499; 22 O. L. J. 397; 20 C. W. N, 
MS) 48 Ind. Ons. 18; 28 O. L. J,198, — . — 7. 
` (16) 38 Ind, Cas, 361, P 
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example, it is essential, in order to grant 


relief to an appellant, that some relief should, . 
at thesame time be granted to the respond- , 


entalso; the Oourt may grant relief to the 
respondent although he has not filed an 
appeal.or preferred an objection.” 


‘role under discussion are sound and no 
authority has been shown to us-to convince 
us to the contrary. The intervention on 
behalf of the minors must be disallowed. 
“VN. V. .. Appeal dismissed. 
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LAHORE HIGH COURT. : 
Miscetuaneous Firsr CIVIL AperaL No, 
E , 2831 or 1926. 

ME April 27, 1977. 
Present :—Mr. Justice Agna Haidar. 
` SHER SINGH-—APPELLANT 
: versus 

ISHAR DAS AND oTHERS—HRESPONDENTS. | 

* Provincial Insolvency Act (V of 1920), s. 47—Simple 


' mortgagee, whether secured. creditor. 


A mortgagee without possession is justas much a 
secured creditor as a mortgagee with possession. [p. 
399, col. 1.]* A . 

Miscellaneous first appeal from an order 
of the District Judge, Ferozepore, dated the 
26th August, 1926. . 

Mr. Mehr Chand Mahajan, for Lala Badri 
Das, R.B., for the Appellant. 


JUDGMENT.—This is an appeal by 


a secured creditor and it arises out of cer- 
tain insolvency proceedings. Into the 


‘earlier history of this insolvency matter I 
. need not go. For the purposes of the present 


‘decision it may be noted that the present 


_appellant proved his mortgage béfore the 
‘Receiver as would appear from ‘the report 


submitted by the Receiver to the Courton 
the 3rd of November, 1925. Mr. Chuni Lal, 


In my: 
opinion these rulings as to the ambit of the- 


who was predecessor-in-office of the learned `. 


.Distriet Judge, passed the order under 


appeal on the 19th of December, 1925, and 
treated the appellant as a secured creditor, 
but curiously enough the learned District 
Judge in his order dated the 26th August, 
‘1926, has completely ignored the previous 
proceedings and has observed as follows:— . 


:"Petitioner's Counsel says the two houses . 


were imqrtgaged without possession and 
have never been in his possession and are 


|; -nowin the Receiver's possession, I rule, 


. to which no suit 
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therefore, that’ Bedi Shér Singh is not se- ` 


cured creditor.” 
This view of the learned District’ Judge, 
which is not based upon any reasoning 
whatsoever, is erroneous. It doss not appear 
what the words "I rule, therefore, that Bedi 
Sher Singh is not a secured creditor,” 
really mean. Ifthe meaning of the learn- 
ed District Judge is thata mortgagee, who 
is not actually in possession of the property, 
cannot be a secured creditor, he is wrong, 
because a mortgagee without possession, in 
other words, asimple mortgages is just as 
much a secured creditor as.a mortgagee. 
with possession. N 1 
Under these circumstances, I set aside the 
order of the learned District Judge and 
remand the case with directions that he 
should take action under s. 47 (3) of the 
Insolvency Act. The respondent is not re- 
presented. Costs would be costs in the 
Insolvency proceedings. 


R. L. : ` Case remanded, . 


ALLAHABAD HIGH COURT. 
Ssconp Civit APPEAL No, 181 or 1926. 
i April 29, 1927. 
Present :—Mr. Justice Sulaiman and 
Mr. Justice Banerji.” 


: KISHEN LAL-—PLAINTIFF—APPSLLANT 


versus ' . 
RAM LAL AND OTHERS—DREFENDANTS— 
RESPONDENTS. ; 


KISHEN LAL V. RAM LAL, 


2E 599 
It appears that on the 5th March, 1924 
two documents were executed both purport- 
ing to be sale-deeds, one by Ram Singh 
and Karnaof the property in dispute in 
this case for a sum of Rs. 100 in favour of 
four sets of persons, and the other by 
these four seis of persons of a cattle house 
for a sum of Rs.100 in favour of Ram 


Bingh and Karna. , These two documents 


were presented for registration ‘on the - 
same date and were registered simul- 
taneously. The learned Judge has ignored 
the parol evidence led to show that the 
documents were not: independent deede- of 
sale .butrepresented one. transaction. He 
has, however, relied on certain circumstantial 


evidence and then come to the conclusion 


that they formed one transaction, namely, 


‘ that df an exchange. He has also found that 


misa v. Faiz-un-nisa (1) 


: Pre-emption—Two separate sale-deeds—Evidence to, 


show transaction to be exchange, admissibility of— 
Evidence Act (I of 1872), s. 92. U. 

Extrinsic evidence is adinissible for the purpose 
of showing that two documents, though purporting 
to be sepsrate sale-deeds are in reality part and 
parcel of the same transaction which was oneof an 
exchange.  . ^ 

Second appeal from a decree of the Addi- 
tional District Judge, Agra, dated the 20th 
December 1925. . za 
. Mr. N. P. Asthana, for the Appellant. 

Mr. A. Sanyal, for the Respondents. 

JUDGMENT.—This is a plaintiff's 
appeal arising out ‘of a suit for pre-emp- 
tion. The suit was contested inier alia 
on the ground that the deed of salé was 
in reality à deed of exchange with regard 
for pre-emption could 
le. The Court of first instance held that 
it wasa sale and decreed the claim. On 
appeal thelearned Judge has come to a 
contrary conclusion. 


^ 


although the price entered in the docu- 
ment was Rs. 100, the fair price of thb 
properties exchanged was only Rs, 25, 

In our. opinion extrinsic evidence was - 
admissible for the purpose of showing 
that these two documents, though pur- 
porting to be* separate sale-deeds, were 
in reality part and parcel of the same- 
transaction; which was one of an exchange. 
We may refer to the csse of Hanif-un- 

J decided by: thei 
Lordships of the Privy Gonacil boas 
evidence which shows that two. documents 
executed and régistered on the same date 
Are part and parcel of one transaction and 
in fact represent only one transaction, does 
not amountto leading evidence so gs to 
vary the terms of a document. It was. 
therefore, open tothe learned J udge to 
take into account such evidence, It 
therefore, follows that his finding that the 
transactions were not two separate’ sale - 
transactions butonly one transaction. of 
exchange must be accepted. The plaintif - 
has, therefora, no right to .pre-empt the 
transfer. x 

The appeal is dismissed with costs. ' 


A.N. AL’. Appeal dismiss 
(1) 11 Ind. Cas. 398; 33 A. dub ys O. W. N. ed 8 


A. L. J. 373; 13 O. L. J. 510; 13 Bom. L.R: 391: 10^ 
r T 35 (1911) 2 M. W. N. 370; 31 M. 1. J. Mog 


+ 


i 
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^U ' LAHORE HIGH COURT. 


‘SECOND OrviL APPEAL No. 233 or 1923. 
April 29, 1927. 
Proseni: gir Shadi Lal, Kr., Chief Justice, 
and Mr. Justice Jai Lal. 
RALLA AND OTHERS —DEFENDANTS 
— APPELLANTS 
versus 
-MULA AND ANOTHRER— PLAINTIPFS— 
RESPONDENTS. 
Custom (Punjab)—Compromise by father, whether. 
binds sons—Bona fidesof consent, how determined. 
A consent given bona fide by à fatherto a com- 


pr omise binds his sons. 
Habib Khan v. Muhammad (1), applied. 


. . In deciding whether.a compromise is a bona fide 


one the Oourt must look at the circumstances as 
they existed when it was effected. 

Second appeal from a decree of the 
District Judge, Hoshiarpur, dated the Ist 
November, 1922, ‘modifying that of the 
Munsif, First Class, Hoshiarpur, dated the 
24th June, 1921. 

Mr. Hargopal and Lala Badri Das, R. B, 
for the Appellants. 

Mr, Fakir Chand, for the Respondents. 


JUDGMENT.—The pedigree of the 
parties . will be found at page 3 of the 
printed paper book. Nathu, son of Gulaba, 
was adopted by his uncle Bancu. Gullu and 
Hamira, sons of Mangal another uncle of 
Nathu, instituted.a suit in the year 1895 to 
set aside this adoption. The dispute was 
settled by means of a compromise whereby 
98 kanals L marla of landinherited by Nathu 


| . from Bannu was given by him to Mangal's 
. Bon& who recognised his title to the rest of 
‘the land in dispute expressly providing i in 


the agreement of the compromise that 


: “Nathu would have an absolute title to the 
' property in dispute. 


Nathu having died 
childless the present action was brought by 
Gullu and Mula son of Hamira to recover 


. possession of the land in suit from the real 


brothers of Nathu on the ground that on the 


` latter's death without issue the property - 


reverted to Bannu's‘heirs. The plea of the 
defendants was that by virtue of the. 
“compromise Nathu having been given an 
absolute title inthe land in suit it did not 
Yevert to the heirs of Bannu but descended 
to Nathu’s heirs. 

The learned District Judge has held that 
Gullu being a party to the compromise 
effected in 1893 was -not entitled to any 
relief. He has, however, decreed the suit’ 
so far as the claim of Mula was concerned 
on the ground that Mula’s father, Hamira 
had legally no power to relinquish the 


‘have appealed to this Court. 
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future rights of succession of his descendants 
to Bannu’s land. In his opinion the fact 
that as a result of the compromise Hamira 
and Gullu got 28 kanals of land could not 


- validate such transfer. He has consequently 


decreed the suit to the extent of Mula's 
share intheland in suit. Both the parties 
The brothers 
of Nathu appealon’ the ground that the 
view of the District Judge that, Mula was 
not bound by the séttlement made hy his 
father is erroneous and Mula plaintiff on 
the ground that the District Judge has not 
given him a decree for the whole of the land 
claimed by him. 

We are unable to agree with the learned 
District Judge that Mula is not bound by 
the compromise effected by his father. 
Hamira. In Habib Khan v. Muhammad 
g) it was held that consent bona fide given 

by a father to an alienation by a widow 
binds his sons.. The principle laid down in. 
that case governe the present ore and as 


“the compromise was, effected by Hamira 


bona fide and in consideration of having 
received 28 kanalsof land which under the 
circumstances as they existed at the time 
of the compromise, he or his descendants 
might not have ultimately got we consider 
that the compromisé is binding on Mula, 
hisson. In deciding whether a compromise 
is a bona fide one the Court must look at the 
circumstances as they existed when it was 
effected, and in 1895 Nathu was apparently 
young and the. parties must have been 
conscious of the fact that if he got male 
issue -there - would, be no chance for the 
descendants of Mangal to inherit any. 
portion of the property thenin dispute. We 
hold, therefore, that the ‘compromise is 
binding on Mula plaintiffand accepting the 
appeal preferred bythe brothers of Nathu 
we set aside the decree of the learned. 
District Judge and dismiss the suit with 
costs throughout, 

This disposes of-the appeal by Mula 
which becomes infructuous, That appeal 
is es with costs. 


Appeal dismissed. 
T 16 Ind. one 463; 68 P. R, 1912; 194 P. W. R. 1912; 
210 P. L. R. 1912 
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OUDH CHIEF COURT. . 
Criminat Revision No. 39 or 1927; 
; May 31, 1927, 
Present:—Mr. Justicé Pullan. : 
JAWAD HUSAIN. AND OTHERS— APPLIOANTS 
l versus 
EMPEHROR—Opposirs- PARTY. 

Criminal Procedure Code (Act V of 1898), s. 423— 
. Penal Code (Act XLV of 1860), ss. 189, $58—A ppellate 
- Court, powers of —Substitution of conviction for lesser 
offence-—Assault—Threat of assault — Agriculturists 
Loans Act (XII of 1884), s. 5—Warrant signed by Tah- 
sildar—Authoriiy of Collector—Practice—T'rying Mag- 
istrate witness for defence—Trial, whether vitiated — 
Bad behaviour of accused—Severe sentence. . ; 

A Oourt can substitute a, conviction fora lesser 
offence in appeal from that, which has been held to 
have been committed by the Court of first instance. 
[p. 401, col. 2.] - et , 
^ Where, in case of a conviction for assault, the Ap- 
pellate Oourt finds that there was no actual assault, 
but merely a threat of assault, the Appellate Court 
acts legally in substituting a conviction under s. 189, 


Penal Code, for one under s. 353, Penal Code. [ibid.]. 


,Mahabir Prasad v. Emperor (1), distinguished. 

Begu v. Emperor (2), followed. . 

A warrant under s. 5, Agriculturists’ Loans Act, 
1884, for the aitachment of the properly of the de- 
-faulters under the Act signed by the Tahsildar or 

issued under his order is not contrary to law if he 


has behind him the authority of the Collector. [p 


402, col. 1.] 

The examination of a Magistrate as a witness 
does not in any way prevent him from deciding 
., the case and the trial is. not in-any way vitiated 
. by the fact that the trying Magistrate is himself 
examined as a witness for the defence. [ibid.] 


A Court is not justified in introducing into its 
judgment reasons for giving a severe sentence which 
have_no bearing on the gravity of the offence com- 
mitted by the accused, and it should not be in- 
fluenced by the conduct of the accused, such as 
that he falsely blamed the Court for having ex- 
‘pressed its opinion and falsely blamed the District 
Magistrate for helping the prosecution, these being 
not matters which should be considered by a Court 
when pronouncing judgment. [ibid.] A 


Criminal revision against a judgment 
cf the Sessions Judge, Fyzabad, dated the 
19th April, 1997. TOMAS NET 

' Mr. Iqbal Narain, for the Applicants. 
Mr. H. K..Ghosh, for the Opposite Party. 


JUDGMENT.—This is an application 
in revision of an order of the Sessions Judge 
of Fyzabad modifying the- conviction of 
three persons who were originally convict- 
ed of an offence under s. 353 of the Indian 


Penal Code and sentenced to one year's 


rigorous imprisonment each, while two of 


the accused persons were also, sentenced ' 


to pay afine. The learned Sessions Judge 
remitted the fine in each case and he 
altered the. conviction of the two accused 


. 26 


, 
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Fida Husain and Mubarrak Husain from 
“one under 8. 353 of the Indian-Penal Code 


. to one unders. 189 of the Indian Penal 


Code. d : 

The first ground “of revision which -has 
been argued before me is that the lower 
Appellate Court acted illegally in substitut- 
ing the conviction under s. 189, Indian Penal 

` Code, for one under s. 353; Indian Penal 

Oode, and the learned Counsel quoted in 

support of his view a ruling of the. 

Allahabad. High Court’ reported as 
_- Mahabir Prasad v. Emperor (1). That deci- 
‘gion is no authority forthe view that a 

Court cannot substitute a conviction for 
.& lesser offence in appeal from that which 

has been held to have been committed by 

the Court of first instance. It deals with 
'& case in.which a totally different offence 
was said to have beeh committed from that 
which was found by the Judge in appeal 
to have been actually committed.: In the 
present instance all that the Court ‘has 
found is that there was no actual assault 
but merely a threat of assault, and there 
is ample authority for the view that an ' 

alteration of this kind'may be made by a 

Court of Appeal. I may refer to the case of 
? Begu v. Emperor (2) decided by their Lord- 
-ships of the Privy Council in 1825. 

The second point raised in revision ‘is 
‘that the applicants were prejudiced because 
the lower Court did not.summon at their 
request a handwriting expert and two other : 
witnesses. It is not shown how .the evi- 
dence of the handwriting’ expert could 
have been felevant in this casee Even if 
‘certain interpolations were proved to have 
been made in the list-of attached property, 
I am unable to see how this could have 
influenced the Oourt in coming to the con- 
clusion that the accused persons did not 
‘forcibly remove ‘certain articles from at- 
tachment. ‘I find also that the handwrit- 
ing expert was not summoned until after 
part ofthe defence evidence had already 
been heard,and the same applies to the 
‘other two witnesses whose absence is said 
to have prejudiced the accused. Iam of 

"opinion that the lower Court exercised a 
proper discretion .in this matter.. I do not 

(1) 97 “Ind. Cas. 430; A. L R. 1927 All. 35; 27 
Or..L. J. 1118; L. R. 7 A. 180 Or; 24 A. L. J. 998; 
49 A. 120. : 

(2) 88 Ind: Cas. 3; 52 
48 M. L.J 613; 41 O. L. 
Pat. L. R. 95 Or: A.I. R 
23 A. L. J, 638; (1925) M. 
7 Lah, I J. 824; 300, W. 


. 707; 3; 
. C. 130; 6 Lah. 226; 
N. wi 26 Cr. L, J. 1089; 
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find that the defence was in any way pre- 
judiced. .. Poo 


` warrant itself. which is issued’ and signed 
by the Tahsildar was eontrary to law. The 


warrant was one issued under s. 5 Act XII 


- of 1884, Agriculturists' Loans Act, Such 
warrants are issued in the same manner 
- as warrants for attachment in case of arrears 
of land revenue. According tothe rules 
contained in the Circulars of the Board of 
Revenue they must be issued under thé 
authority of the Collector. This does not 
.mean that they cannot be signed by- the 
Tahsildar or issued under his order. It 
only means that he must have behind him 


the authority of the Collector. The learned : 


Sessions Judge has gone into this matter 
and shown 
authority given by the Collectdr for the 
attachment of the property of the default- 
ers under thisAct. That authority renders 
this warrant legal. i 

Fourthly I have been asked to hold that 


the trial was in ‘some way vitiated by the- 


fact that the trying Magistrate was him- 
self -examined as a.witne:s for tHe defence. 
Apart fromthe fact that there is clear 


authority of this Court that the exami-.. - 
nation of a Magistrate as a witness does - 


not in any way prevent him from deeid- 
ing the case, it would be a most dangerous 
finding to hold that an accused person 
. . could upset the decision against him by 
| the simple expedient of calling the Magis- 
trate who.was trying the case asa formal 
. defence witness. D ae 

The last ground ofrevision is that the 
` gentence is too heavy. Ordinarily speaking 
this is not a. ground of revision at all 
butunfortunately both the Magistrate and 
the Judge have introduced into their judg- 
ments. reasons forgiving a severe sentence 
. which haveno bearing on the gravity of 
. the offence committed by the applieants, 
The Magistrate has undoubtedly been in- 


fluenced by the conduct of the accused . 


“in his Court who, he has said, falsely 
blamed the Court for having expressed its 
opinion and falsely . blamed the District 
Magistrate for helping the prosecution. 

` These are not matters which should be con- 

: sidered by a Court when pronouncing judg- 


"ment; and similarly the. learned Sessions . 


Judge states that he is not prepared to 
reduce the sentences of imprisonment be- 
cause cne ofthe appellants Jawad. Husain 


l . had, already -been -before him charged with 
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The third ground for revision is that the _ 


that there was a specific ' 


: {108 I. 0. 1927]. - 
a similar offence and received lenient treat- 
menti; . . |” 

I consider that the offence is à serious 
one ag resistance was offered toa respon- 
sible official, namely, the Naib-Tahsildar. I 
also find that in the fitst report made by 
‘the Naib-Tansildar nothing was said which 
would indicate that therewas any violent 
-assault. This being so and because the Courts 
below. have given what I consider to be non- 
judicial reasons for passing asevere sen- 
tence, I allow the application to this 


.extent that I reduce the sentences passed 


upon the three accused to six months’ 


_Tigorousimprisonment each. 


G. H. 


Application partly allowed. 
N. H.. ae : 





. SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL APPEAL No. 112 cr 1926. 
prs January 31, 1927. 
Present:- -Mr. Rupchand Bilaram, A. J. 
and Mr, Lobo, A. J. C. 
TAJAN—AccusED—APPELLANT 
versus i 


C; 


A EMPEROR- RESPONDENT. 

. Penal Code (Act XLV of 1860), s. 201—"Ojfender", 
meaning of— Accused suspected of principal offence— 
Conviction of accessory offence, whether legal— 
Offence under s. 201; ingredients of —Evidence required, 
nature of—Presumption. d . 

Section 201 of the Penal'Code presumably contains 

the principle of the English Law that-a principal 
cannot be convicted as an accessory after the fact 
and the word “offender” in the said section refers to 
an offender other than an accused person himself. [p. 
404, col. 1.] IA A 
` Sumanta Dhupi v. Emperor (1),. Reg. v. Kashinath 
Dinkar (2), Queen v. Ram Soondar Shootar (3), 
Empress:of India v. Kishna (4) Queen-Empress v. 
Lalli (5) Queen-Empress v. Dungar (6), Emperor v. 
Ram Khilawan (7), Emperor v. Ghanasham Ram- 
chandra.Mantri (8), Crown v. Ghulam (9), Emperor - 
v. Bawa Manghindas (10), Hanmappa Rudroppa v. 
Emperor (11), Andal Shah v. Emperor (12) and 
Kudaon v. Emperor (13), followed. 

Emperor v. Har Piari (14), dissented from. 
^ A conviction for an accessory offence under s. 201 
of the Penal Code is not illegal merely because it 
is suspected, but nót proved or admitted, that the 
accused committed or was one of the several per- 
sons who committed the principal offence. [p. 405, col, 
2; p. 406, col. 1.]. | | : . 

Queen-Empress v. Limbya (17) and Begu v. Emperor 
(18), relied upon. 

Torap Ali v. Queen-Emprese (16), doubted-and not 
followed. : 

In the case of a charge unders.201, Penal Code, 
itis not necessary for the Crown to prove .that the 
accused ihtended to screen a specified offender, 
Where the Crown has.satisfactorily proved (a) that 
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an offence has been committed for which some per- 
son is criminally responsible and (b) that. the 


acgused caused the disappearance of the evidence of ' 


the commission of the offence or gave false informa- 
tion concerning it, & presumption arises in favour of 
the. Crown that the accused did the act with .the 
requisite intent. -That presumption may, however, 
be rebutted by circumstances or by direct evidence. 
Where it is so rebutted, the accused person is entitled 
to be acquitted except where he is charged with 
giving false information, in which case, he may be 
convicted under s. 203 of the Penal Code. [p. 406, col. 


1] . 
Adho v. Emperor (19), explained. 


Appeal against an order of the Additional 
Sessions Judge, Hyderabad Sind, dated the 
15th July, 1926, hat 

Mr. Abdul Rahman, forthe Appellant. 

Mr. Partabrai D. Panwani, Acting Public 
Prosecutor, for the Crown. ` ' 


JUDGMENT.—The appellant Tajan 
is a zemindar and a .cattle-owner. He 
has been , convicted and sentenced to 
seven years’ rigorous imprisonment on a 
charge under s. 201 of the Indian Penal 
Code for giving certain false information 
concerning the death of one of his herdsmen 
named Sidik which is said to be contained 
in the following report made by him on 


September 14, 1925, to the Thanedar Sirani , 


Police Station. . 
“J, Tajan son of Piniladho state that on 


the 13th September, 1925, as usual all of my: 


herdsmen after taking their meals went and 
slept at my pen at night. I went and slept 
in-my house. In the morning my herdsman 
by name Darleon. Shidi went to take out 
the young ones of buffaloes from the pen, 
when he saw that behind the pen in a grove 
of babul- trees my other herdsman Sidik son 
of Sango Menghwar, whom I had convert- 
ed into Islam about 12 years back and who 
lived with me and who also used to do the 
work of a mason had a cord round his neck 
was hanging from a babul tree. Seeing 


this he called me from a house whereupon ' 


I and my cousin Mohamed Khan came out 
of the house to the pen and saw from. a dis- 


tance that he (Sidik) had a rope round his. 


neck and was hanging from the babul tree. 
I cannot say as to what the rope is made of 
as I saw the corpse from adistance. I have 
‘come to make a report, Investigation may 
be held at the scene of offence, I.do not 
entertain any doubt or suspicion.in regard 
to the death of the deceased. The age of 
the deceased was about 28 years.” - 

The case.for the Crown is, that the. last 
part of the statement that the appellant 
w : ' 
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‘it was false. 
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entertained no doubt or suspicion as to the 


‘eause of death of the deceased was false 


and that the statement read as a whole was 
made--with the intention of- leading the 


‘Thanedar into belief that it was a case of 


suicide pure and simple and again as said 
It is argued that the appellant 
so impressed the Thanedar andthe Mashirs ` 
by his version that at the inquest which 
followed they treated the case as one of 
suicide, and it was only for the purpose of 
having further assurance in the matter that 
the Mashirs directed the dead body to be 


-taken to the dispensary at Badin for post 


mortem examination. . . . 


; The medical officer, however, discovered. 
internal marks of injury on the head of the 
deceased which in his opinion had been 
caused by a blow with a blunt instrument 
resulting in compression of the brain and 
he. gave the following certificate: : 
"In my opinion the cause of death is due 
to hanging.. I also find that the deceased 
had sustained an injury with a blunt instru- 
ment befofe death which has caused com- 
pression of the brain. Compression of the 
brain can cause death but hanging is ante- 
mortem," ' ; ` ' . 
This certificate led to a further investiga 
tion into the matter. Rani the wife of the 
appellant's cousin who lived with him 
in the same enclosure then made a 
certain statement to the Police which | 
was recorded under s. 164 of the Ori- 
minal Procedure Code inculpatjng the 
appellant and one Yusif also a herds- 
map, employed under him, on a charge of 
murder. Before the Committing Magistrate 
Rani resiled considerably from her previous 
statement and the learned Magistrate find- 
ing that.there was notsuffieient evidencefor . 
committing either of the accused on a 
charge of murder,' discharged: Yusif and 
committed the appellant to the Sessions 
Court for trial on a charge under s, 201, 


. Indian Penal Code,. which has resulted in 


his conviction, 


The evidence against the appellant con- 
sista of (a) the medical opinion as to the 
cause of death of Sidik,. (b) proof that the 
appellant offered a bribe to thé medical 
officer to give a false certificate as to the - 
cause of Sidik's death, (c) strong motive on 
the part of the appellant to cause his death 
as he was suspected of being on terms of 
criminal intimacy with the appellant's wife, 


.&nd (d) the extreme. improbability of the 


404 


S - appellant not being acquainted ‘with the 
.". cause of his death. 


Several interesting points of law and fact 
have been raised in support of the appel- 
lant’s case. The first point has been stated 
somewhat as follows: 

Section 201 contemplates the disappear- 

“ance of evidence of the commission of an 
offence, or the giving of false information 
concerning an offence with the intention 
of screening the offender. This could only 
refer to an offender.other than the person 

` charged under that section, Where, there- 
fore, as.in the present case the evidence for 
the Crown is ineonsistent with the person 
charged , under.s. 201 being the offender 
himself,his intention in causing. the dis- 


&ppearance ofthe evidence of the crime of: 


giving false information in respect thereof, 
is to screen himself from penalty and not 
to sereen another offender. Appellant is, 
therefore. entitled to an acquittal uhder 
s. 201 whether heis liable to be convicted 
of any other offence or not. The first part 
of the argument which deals" with the 
meaning to be attached to the words “the 
' offender" appears to us to be well- founded. 
As pointed.out by Rowe, J., in Sumanta 
Dhupi v. Emperor (1) s. 
tempt to define the position known in 


England as that of an : accessory after the. 


fact. It is settled law that a principal can- 
not be convicted as an accessory and it may 
well be presumed that in enacting this Bec- 
- tion the Legislaturenever intended to depart 
from that rule. 
s. 201 must needs refer to a person -other 
than the person charged. 

In the leading ease of Reg. v. Kashinath 

Dinkar (2), Lloyd, J., observed as follows: 
“ection 201 and the following sec- 
tions commence with precisely the same 
words, thus: ‘whoever- knowing or having 
reason to believe that an offence has been 
committed’: now, as there is ‘no law which 
obliges a criminal to give information which 


would convict himself, it is evident that 4 


sa. 202 and 203 could not apply to the person 
who committed that offence, i.e., ‘the offence 
which he knew had been committed," and 


8. 201 should, we think, be construed ina 


similar manner; and, looking at the only 
illustration whieh follows s. 201, it would 
appear that the law was intended to apply 
exclusively to ‘another’ and we are, there- 


(1) 32 Tod. Ce. 132; 20 0. W, N. 166; 17 Cr. L. J. 
3; $0. L. J. 3 
(2) 8B. H. è "R, Cr. 128 at p, 129, 


i 
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- 901 is an at- 


If it be so, the offender. in’ 
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fore, of opinion that the conviction of the 
accused, as accessories to an offence known 


‘or believed to have been committed by 


themselves, is illegal". , 

There are a number of decisions of several 
High Courts in which it has been consistent- 
ly held that a person cannot be convicted 
both as the principal offender and as an 
‘accessory after the fact. Reference may be 
made to Queen v. Ram Soondar Shootar (8), 
Empressof India v. K ishna(4), Queen- Empress 
v. Lalli (5), Queen-Empress v. Dungar (i), . 
Emperor v. Ram Khilawan (T), Emperor v. 
Ghanasham Ramchandra Mantri (8), Crown 
v. Ghulam (9), Emperor v. Bawa Manghindas 
(10), Hanmappa Rudrappa v. Emperor (11), 
Andal Shah v. Emperor (12) and Kudaon v. 
Emperor (13). 

the present case of Emperor v. Har 
Piari (14), Walsh and Pullan, JJ., have 
struck a somewhat discordantnote and have 
observed as follows: . 
“The first point, namely, whether s..201 


applies to the actual culprit in a case of 


murder is obviously academic. None- the- 
less we are unable to.agree with the view 
that the person who has actually committed 
a crime. himself, whether murder or any 
other crime, is any-the-leas guilty of remov- 
ing traces thereof if itis proved against him 
that he has done so, because he was the per- 
son who actually committed the offence. If 
the Legislature intended to provide such an 
exception, they would undoubtedly have 
said so in express language, This was the 


. point decided i in the case of Queen- Empress 


v. Dungar (6):” 

With all respect to the proposition laid | 
down in the above passage, it is too broadly 
stated. It may be that on the merits 
Dungar's case (6) was wrongly senine, but 


o 7 W. R. Or. 52, 
(4) 2 A. 713; 1 Ind. Dec. (N. s) 100 
ui 7A. 749; A. W. N. (1885) 165; li mà. Dec. (x. 8.) 


O 8 A. 252; A. W. N. (1886) 71; 5 Ind. Dec, (N. &) 


b 28 A. 705; A. W. N. (1900 191; 4 Or. L. J. 66. 
(8) 8 Borh. L. R. 538; UE nm 

(9) 18. L. R. 73; 8 Or. L. J 

T dca Cas. 936; 4 S. L E 174; 11 Cr. L.J. 


tin 82 Ind. Ces. 709; 25 Tor L.R.931; A. L R. 
1923 Bom 262; 25 Cr. Ln 

(12) 86 Ind: Cas. 973; 18 Ei t R. 165 at p. 186; 26 
Or. L. J. 909; A I. R. 19 5 Sind 3 

(13) 91 Dt Cas. 236: A. I. R. 3495 à Nag. 407; 91 N. 
L. R. 86; 27 Or. L. J. 60. 

(14) 97 ind. Cos. 44; A IR. 1926 All 737 at p. 
740; L. R. TA, 158 Cr.; 21 Cr. L, J. 1068; 24 AL. J 


958; 49 A. 57, E 
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in that casa Mr. J'uatice Brodhurst without 
expressing any other opinion on the facts 
set aside the conviction under s, 201. inter 


alia the dietum of Mr. Justice Lloyd in. 


Kashinath's case (2). So far as that dictum 
goes, it cannot be disputed. If once it is 
provad that the psrson chargad under s. 201 


' is himself the principal offender that section 


‘reason to believe ete.’ 
: appaarin s..202, and as pointed out in 


E 


962333 to have any application. The langu-. 
age of the section, taken as a whole, is ex- 
press enough to exclude principal uffender. 
It might equally well be stated that as the 
language used does not include the princi- 
pal offender, there was no occasion for the 
Legislature of providing anexception in that 
behalf. The section does not say that who- 
ever having committed an offence or know- 


.ing or having reason to believe etc., but it 


says only 'whosver knowing or having 
The same words 


Kashinath's case (2), it is not possible . 
to hold that s. 202 applies to a person 
who intentionally omits to give in- 
formation of the offence committed by 
him so as to render him liable under that 
section. Our attention has not bean drawn 
to'any other decided case whera a contrary 
view has been taken, We would, therefore, 
hold that the offender under s. 201 doss and 
can only m$àn a person other than the 
person held liable under that section. 

The second part of the argument which is 
advanced as a corollary to the first, appears 
to us to be fallacious. If there is mere 
suspicion but not sufficient evidencs for the 
Court to hold that an accused person has 
eommitted the principal offence it cannot 
be said that he and no one else was the 
prineipal offender so as to exclude the 
operation ofs. 20:, Indian Panal Code. - He 
may or may not 'have been the principal 
offender, it is, therefore, open to ths Crown 
to aczəpt his version as true ani to assert 
that somo person or persons other than the 
&ecised were criminally liable for the offence 


TAJAN v. BMPYROR, 
that is, in which the parson, who is the pos- - 


r 


and that ho himself was only am accessory 


after the fact. 
The. learned Counsel has’ relied on 
Empress v Behala Bibi (15) and Torap Ali 


v. Queen-E mpress (16) in support of his’ 
'eontention. In Behala’s case (15) . 


‘their 
Lordships said: 

“Wethinkthats. 20Lof ths Pasa} ode was 
not intended to apply to.such a case—a case 


(18) 60. 780; 8 O.L. R. 207; 31Ind. Dec. (N. 8) 
l. . 
(18) 22. C. 638; 1L Ind. Deo. (N; 8.) 425. 
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sible or probable offender, makes statements 
exculpating himself by inculpating an- 
other”. In T orap's case (16) where two 
persons who had been tried together were 
acquitted on a charge of murder but con- 
victed undér s. 201 their Lordships set aside 
the conviction unders. 201 as well, and 
' observed: 

“The evidence for the prosecution pointed 
conclusively, to one or the other of them 
being the actual murderer, but it was 
impossible upon the evidence to say which 
of them caused the death.” 

Both these cases have been discussed 
and advarsely commsnted upon by Jardine 
and Ranade, JJ., in Queen-Empress v. 
Limbya (17). Their Lordships have very 
pertinently observed that the 


enunciated by Mr. Justice Lloyd in 


Kashinath's case (2) cannot be so extended ' 


‘as to acquit of the offences to which s. 201 
applies not only the.peraon found by. the 


judgment or the verdict to be the prin- 
cipal offerder, but also the person not so: 


found to, be a ‘principal offender but even 


acquitted of being such, or about whom the 


judgment goes on further than to say that 
either he or somebody else is ths principal 
offender. Both Behala (15) and Torap's (16) 
eases have also been doubted in later deci- 
sions of the Calcutta High Court, reported 
inI-L R.6 Oal. 789. & I. L. R. 22 Cal. 688, 
' It is hardly necessary to refer to. the 


numerous reported decisions where a charge | 
framed against a person as the “principal: 


offender or inthe alternative asan acces- 
sory after the fact Has been held valid 
aad has resulted in a conviction òn the 
alternative charge. We have now the 
authoritative decision of their Lordships 
of the Privy Council in Begu v. Emperor 
(18) holding that a person who has been 
charged only with the principal offence 
m iy "rightly bs .convietéd- of the offence 
under 8 20l of the Indian Penal oode; 
cf. Begu v. Emperor ( 8). 


The head-note in UE S C182 aTi is as 


follows: “A eonvietion of the. accessory 
offence under s 201 of the Indian ‘Penal 


Cods i$ nos illegal morely be 2ause it is 


(17) Rat Un. Or, G. d Or. Reg. 
(19) 83 [nd Cas. 3i 52 I A. 
W. N. 447; 48 M. L. J. 613: TE o1 
L. R., 707; 3 Pat. L. R. 95 Cr; 
130: 23 A. L. J. 636; (1925) M. 
` J, 1039; 7 Lah. L, J. 324; 30 O.-W. N. 581. [ Qi). 


p 


o: 86 5 of 1895. 
i6 Bi 9226; 2 0, 
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principle. 


d. 2 m 6 
. Suspedted, but not proved or admitted, that 
ihe accused committed or was one of 


several persons who committed the princi- 
`. pal offence.” ; 
' This proposition is, in our opinion, in-- 


disputable. In this connection it has been 
` further urged that unders8:201 mere know- 
ledge on the part of the accused that his 
act is likely to screen the principal offead- 
er is not sufficient and actual intention 
must be established. This is undoubtedly 
so; but whether the` requisite intention is 
proved or not is a question to be decided 
on the facts -of each case. 
where the Crown has satisfactorily proved 
that (a) an offence has been committed for 
which’ some person is. criminally responsi- 
ble and (b) that the accused caused the dis- 
appearance of the evidenceofthe commission 
of the offence or gave false information 
concerning it, as the-case may be, a pre- 


^. sumption arises-in favour of the Crown 


that the accused did not act with the 
requisite intent. That presumption may, 
however, be rebutted by circumstances or 
by direct evidence.: Where it is so rebutted 
the accused is entitled to: be acquitted 
except where he is charged with giving 
' false information, in’ which casehe may 


still be convicted under s. 203, Indian Penal , 


Code. 
Lastly, our attention has been drawn 
to certain obiter dicta in the judgment 
delivered by me in Adho v. Emperor (19) 
and it is urged that there should be evi- 
dence to«eprove an intention to screen a 
specified offender. I must admit that the 
passage referred to is not very precise 
and isopen tothe construction put upon 
. itby the learned Counsel as through a typ- 
ing érror the expression “specified offend- 
er" instead of- the expression "offender" 
has got into the passage. I take this early 
opportunity of removing any misapprehen- 
sion thereby created. There is nothing 
in the section to -require the Crown to 
prove that the accused intended to screen 
‘a specified offender. . 
| ‘Anintention to screen an offender unknown 
to the Crown is sufficient. The law in 
England in this respect appears tô be the 
same. 
s. 2 of ?l and 12 Vic. e, -46, 8. 3, re- 
enacted in 24 & 25 Vic, c 44, s. 3, altering 
the previous law and expressly providing 


(19) 86 Tad. Oas. 961; 198. L. R, 6 at 


. 1H 
3.897; A. I, R.1925 Sind 257, | A ak 


Ordinarily. 


Thisis clear from the provision in: 
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that an accessory after.the fact may be 
indicted and convicted-as such whether 
the principal felon had been convicted or 
not or was or was not amenable to justice. 
The facts of Adho’s case (19)-were some- 
what peculiar. Theaccused were charged 
unders. 202, Indian Penal Code, for failure to 
give information as to the death of a woman 
Mahnaz and were further charged under 
8. 201 with having subsequently given 
false information to the Police as to the 
cause of her death’ It was after the Police 
had been apprised of the murder and had 
exhumed the body thatthe accused were said 
to have given false information. Their 
object in supplying false information to 
the Police was equally open to the. sug- 
gestion that they wished thereby to save’. 
themselves from being run in under s. 202, 
Indian Penal Code. and not to protect the 


,principaloffender. Any presumption, there- 


fore, arising under s..201 was rebutted 
by the circumstances of the case. There 
is nothing in the evidence in the present 
ease to rebut the presumption of such 
intention provided the other ingredients 
of the offence are made out. The first 
point'urged on behalf of the appellant, 
therefore, fails. - 

‘The second point urged on behalf ofthe 
appellant is, that the information con-. 


templated by the section refers to an aver- 


ment of facts true- to the knowledge of the . 


.informant and notto a mere expression of 


opinion or belief, and that all that the 
appellant was accused of was that he had 
expressed his opinion as to the cause of 
Sidik’s death. The answer, however, to this 
argument is supplied by the very section 
itself which speaks of information which 
the informant either knows to be false 
or believes to be false. It, therefore, in- 
cludes an averment made by the informant 
as true to his belief. 

The statement made by the accused has 
been reproduced in extenso in the earlier 
part of this judgment. It is urged that 


. though the appellant may have known the 


real cause of the death of Sidik,. every 
word of the first part of the statement may 
betrue; thatthe second part of the state 
ment which forms the gravamen of the ' 
charge was made in answer to a question 
by the.Thanedar and was,.therefore, not 


. voluntarily made. This was notthe case 


of the appellantin the Court below, and 
no question was put on his behalf to the 
Thanedar to prove that. any part of the 


. (1031. O. 1987) 
statement was in answer to a question.:- 
As a matter of fact the appellant had gone 
of his own accord to the Police Station to 
. report that Sidik had committed suicide 
and not that he had been murdered. On the 
evidence before us, we are not srepared to 
hold that, any. part of the statement wasin 
answer to questions by the- Thanedar or 
that.any part of it was not voluntarily 
‘made. On the merits the learned Counsel - 
has not been able to convince us that - 
Sidik was not foully done to death. "The 
evidence of. the Civil Surgeon who was 
called asa defence witness is inno way 
in conflict with that of the medical officer 
who held the post.mortem examination. 
The non-existénce of external injuries 
. has been sufficiently explained. The long 
hair of the deceased and the fact that he 
was probably wearing & turban at the time 
. when he was struck were sufficient to pre- 


: vent’ the outer skin from being so injured . l 


as to attract attention. On the medical 
evidence it is not possible for us to hold that 
Sidik committed suicide.. He must have 
been stunned if not rendered unconscious 
by the blow which caused the compression 
of his brain and could not; therefore, have 
putan end to his own lifein the manner 
suggested, It is also ‘certain that the, 
appellant must have known of the real 
cause of Sidik'a death. He was the local 
magnate. The murder was committed just 
outside his enclosure which contained only 
two houses, one occupied by him and his 
wife, and the other by Ranihis cousin's wife, 
Outside this enclosure was his cattle-pen 
surrounded by his fields. .The offer of a 
bribe to the Doctor raises a presumption 
of guilty knowledge on his part.” The 
' force of this presumption has been con- 
siderably augmented.by the attempt made 
on the ‘part of the-appellant t» deny false- 
ly that he never visited the medical 
officer or offered him a bribe. There are 
other circumstances also which show that 
a deliberate attempt was made in this'case 
to, scraen the offender whoever he was and 
‘to remove all traces ofthe crime. ‘There 


was a delay ofabout five hours in having ` 


- the First Report recorded ; this was not: 
done till 12 noon There was a further 
delay of four houra in preparing the In- 
quest Report andsending the body tothe 
Badin dispensary. There .is unaccounted 
for the fact thatit took about seven hours 
for the body to be delivered at .the dis- 
pensary though. the.-distance. between the 
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the dispensary is only 
eight miles, a distance which could easily 
have been covered: in two ‘hours. This 
delay does noi appear to us to be accidental 
but to have been intentionally devised to 
afford the appellant an opportunity to 


scene: of offence and 


‘approach the Doctorin company with & 


resident of Badin named Sidik who was well 
known to the Doctor. "A 

We have, therefore, no hesitation in up- 
holding the conviction and sentence and 
dismissing the appeal. 


P. B. A. Appeal dismissed. 


T —á 


OUDH CHIEF COURT. 
CaiMINAL APPEAL No. 189 oF 1927. 
: July.18, 1927. 
Present : —Sir Louis Stuart, Kr., Chief 
. + Judge, and Mr. Justice Raza. 
RAM PRASAD BISMILL—Acovsso— 
` APPELLANT 
Versus 


EMPEROR— RESPONDENT. 
Criminal Procedure Code (Act V of 1898), s. 420— 
' Appeal by death-sentence prisoner through Jail—Right 
to argue appeal in person—Crown engaging Counsel 
for accused—Accused wishing not to be represented by 


. hin—Counsel’s duty to conduct appeal.- 


When a prisoner sentenced, to death subject to 
confirmation by the High Court presents his appeal 


‘from Jail under ths provisions of s. 420 of the Oode 


of Criminal Procédure, he is not entitled fo appear: 
.in person to argue his appeal before the High Court. ` 

Tf, as a .concession, a Counsel is in such a case 
retained by the Crown to argue his appeal before 
ths High Court but the accused refuses to give him 
any instructions, stating that he does not wish to be 
represented by him, itis the duty of the Oounsel to 


_eonduct the appeal on behalf of the accused without 


considering what the accused's views may be on the 
subject. The concession of the Crown towards the 
accussd may or may not bs appreciated by the 
accused but it in no way affects the coiduot of the 
app2al. di ; . 
Appeal from an order.of the Special 
S»3:0n3 Judges; L'üskuow, ditel the 6th 
April 1927. — F 
Mr. L. S. Misra, for the Appellant. 
Messrs. Jagit Narain and G. H. Thomas, 
Government Advocate, for the Crown, 


JUDGMEN T.—We areinformed by Mr. 
L.S. Misra, who has been retained by.the 
Crown to argue the appeal of Rim Prasad, 
Bismill that he has to-day visited Ram 
Prasad Bismill, who is at present confined 
in the Lucknow District Jail and has asked 
him for instructions. Ram. Prasad Bismil] ` 
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has-refused to give nim any instructions 
„and has stated that hé does net wish to 
be represented by him. Mr. Misra has 
‘asked the Court for directions as to what 
he should do, ‘He has spent 12 days in 
the preparation of thecase. We consider 
‘that we should make a judicial observation 
on this matter. Ram Prasad’ Bismil pre- 
` sented his appeal from Jail under the 
provisions: of s, 420 of the Code of Crimi- 
nal Procedure. As he appealed from Jail 
he was not entitled to appear in person 
to argue his appeal Ifan appeal is filed 


in person ünders 419a procedure. which. 


is only possible when the appellant is 
not in .Jail—the appellant is, permitted to 


‘argue in person under the provisions of 


8. 423 but a: person appéaling from Jail 
is not’ permitted. to argue in. person 
and ordinarily Jail appeals are heard ex 
parte. The Local Government has granted 
in recent years as a concession to a prisoner 
sentenced to death subject to confirmation 
by a High Court the privilege of being re- 
presented by Counsel atthe -costs of the 
Crown and it is as a result of this conces- 


sion that Mr. L. 8. Misra has been engaged: 


to represent Ram Prasad Bismill. The 
concession of the’ Crown towards Ram 


Prasad may or may not be appreciated . 


by Ram Prasad but it in no way affects.the 
. conduct of the appeal. The Crown has a 
concession appointed at itsown expense 
Mr. L.S. Misra to `. represent Ram Prasad 


and it ig his duty to conduct the appeal on. 


Ram Prasad’s behalf without in the "least 
considering what Ram Prasad's views may 
be on the subjeot. 


G. H. Order eedan 





LAHORE HIGH COURT. 

CRIMINAL APPEAL No. 415 or 1927. 
.'". May 20, 1927. ^e 

Present: —Mr. J ustice Tek Chand, 

RAHAMAT A LI—Accusep —APPELLANT 
* C versus 
.  EMPEROR- RESPONDENT? 

. Penal Code (Act XLV of 1860), s. 1I —Attempt, 


what constitutes. - 
Under the Penal Oode all that is necessary to con- 


stitute an attempt to commit an offence is some, 


external act, something’ tangible and ostensible of 
which, the law can take hold as an act showing pro- 
gress towards the actual commission of the offence. 
It does not matter that the progr ess was interrupted. 
[p. 408, col; 1]. 


te 


“RAHMAT ALI v, KAUPERON, 


[103 I. C; 1927]. 


Appeal from an order of the Sessions 


"Judge, Karnal, dated the 15th March, 1927. 


Mr. R. C. Soni, for Government Advocate, 
for the Respondent. 

JUDGMENT,—The appellant, Rahmat 
Ali, has been convicted. by the Sessions 
J udge of Karnal ofan attempt to cheat 
one Jai Bhagwan (P. W. No.2) and sentenc- . 
ed to undergo rigorous imprisonment 
for two .years including three months’ 
solitary confinement. The -case for the 
prosecution is thus stated by Jai Bhagwan. 
'Two or three days before the 18th of 
August 1926, the appellant brought two 
oldsilver coins tohim and sold them to 
him at nine annas each. Next day he 


. brought two more silver coins of the same 


type and these were also purchased by Jai. 
Bhagwan at the same rate. Jai Bhagwan 
asked the appellant where he had got these 
coins from and he replied that he had in 
his possession. 10,000 such rupees. On Jai 
Rhagwan asking where did he get such a 
large quantity ofeoins from, he answered 
that he had found them buried in the 
ground: Onthis Jai Bhagwan asked him 
to bring a small quantity of those coins. 
He declined to do so saying that they were 
buried in the jungle behind the Octroi 
Post.on the Budhakhera road, and that he 
was afraid of bringing them to the town 
as he might be caught by the Police. 
Next day the appellant came again to Jai 
Bhagwan and asked: him to accompany: 
him to the place where the. coins were: 


“buried. He suspected some foul play ‘and 


did not go tothe spot but mentioned 
the whole matter to (P. W. No. 3) Dr. 
Abdul Aziz who has a druggist's shop at 
Karnal, This witness went to the Police 
station and brought with him Sardar 


` Bishen Singh Sub-Inspector, who took down 


Jai Bhagwan's statement. The Sub-In- 
pector directed Jai Bbagwan to go to his 
8hop and to wait for another opportunity 
when the accused would come to him. 
The accused came again to him at 4-30 or 
5 p.m the same day and asked him to 
go with him saying that he should take 
at least five hundred rupees with him. Jai 
Bhagwan states that. he took currency 
notes worth Rs. 400 or 500 with him, and 
went with hisservant Karta Ram (B. W. 
No. 1). On reaching the spot the accused 


‘left Jai Bhagwan and Karta Ram at a 


certain spot .behind the  Oetroi Post 
and himself went behind the trees and 
brought out a bag of coins similar in 
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appeaNanee to those which he had” shown 
two days before but which had besn covered 
with mud. On this “the |_ ab Inspector 
with anumber of Police me nd Dr. Abdul 
Aziz appeared on-the scene and it was found 


that 740 coins/had been delivered to Jai -- 
Bhagwan, foal 795 were still in the bag: 


which the: 


ppellant was holding. It has 
algo discov 


ed that all the'.coins in the 
bag as wells as. those which had been 
delivered to Jai Bhagwan on that date 
were not silver coius but contained mixture 
of lead and zinc. The appellant ‘was 


arrested. andsent up for trial under s. 420, . 


Indian Penal Code. The learned Sessions 
Judge found that the acts of the appel- 
lant would not fall under s.420 but that 
it wasa clear case of attempt to cheat: He 
accordingly convicted him under s. 420/511. 
The appellant has appealed from Jail. I 


have gone through the record and heard. 


Mr. Soni for the Orown. 

After examining the relevant evidence 
on the record, I am of opinion, that the 
offence of attempt ‘to cheat (ss. 420/511, 
Indian Penal Code). is fully established 
against the appellant. Though nobody was 
actually cheated itis quite clear that the 
appellant made an attempt tocheat Jai 
Bhagwan. Under theIndian Penal Code 


all that is necessary to constitute an attempt . 


to commit an offence is “some external 
act, something tangible and ostensible of 
which the law cantake hold as.an act show- 
ing progress towards the actual commis- 
sion of the offence. It doas not matter 
‘that the progress was, interrupted" Ganesh 
Balvant Modak v. Emperor (1) Reference 
may also be made to theleading English 
authority R. v. Hensler (2). The point is 
also fully discussed. by Johnstone, J., in 
Abdulla v. Emperor (3). 
uphold the: convietion. 
is by no means severe. 
appeal. ; 

R. Appeal dismissed. 

(1) $ ha. SN 612; 31 B. 378; 12, Bom. L. R. 21; 11 


Or. L. J 
2 ds m Cox. C. O. 510; 22 L, T 601; 19 W. R. 


nay 23 Ind. Cas. 473; 14 P. R. 1914 Cr.; 18 P. w. R. 
, 1914 Or.; 66 P. L. R. 1914; 15 Cr. L J. 265.- 


The 
T dismiss the 
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OUDH CHIEF COURT. 
ORIMINAL Revisron No. 42 or 1927, 
July 15, 1997. 
` Present :—Sir’ Louis Stuart, Kr., Chief 
Judge, and Mr. Justice Raza 
DORE SAH—Accusep—ArrLioant 
versus 


EMPEROR—OrrosrrE Party, 
Criminal Procedure Code (Act V of 1898), ss. 195 
(1) (a), (b), (c), 476, 537—Offence covered by cl. (a) 
ore Civil Court—Court's jurisdiction to ' take 
action under s. 476, make preliminary inquiry and 
de finding —LIrregularity, whether ‘cured by 
s. 037 j 
Under the provisions of s. 476, Oriminal Procedure 
Code, as amended, a Civil Court has only authority 
to make- à preliminary inquiry and record a finding- 
inthe case of an offence covered by s. 195 (1), els. (b) 
and (c) but not cl (a). In. the case of an offence 
covered by cl. (a) the presiding officer of a Civil 
` Court is in the position of an ordinary publie servant 
-and exercises no quasi judicial function of any kind, 
while in the case of an offence covered by cls. (b) 
and (c) he isin the position of a Presiding Officer of 
a Court and exercises quasi judicial functions. 
Where, therefore, it is stated before a Munsif that 
Certain persons had resisted a Civil Court attach- 
“ment and it ise alleged that they had . committed 
"offences punishable under ss. 183 and 186 of the 
Pena! Code, the Munsif -has no _ jurisdiction to 
take action under. the provisions of s. 476 ‘of the Code 
- of Oriminal Procedure, and he has no authority to 
make a preliminary inquiry, and record `a finding. If 
he takes action under s. 476 he starts proceedings” 
without jurisdiction. The provisions under s. 476 are 
not condoned as the law is now. The provisions of 
present s. 537, Code of Oriminal Procedure, do not 
affect the matter. [p. 410, col. 2.] - 
Indarjit Singh v. Emperor (1) and. Emperor v. Ram 
-Nath Bux Singh (2), followed. 


Oriminal revision against an order "of the 
Additional Sessions Judge, Kheri, dated 
the 3rd May, 1927, confirming that of the 
Magistrate, First "Class, Kheri, dated the 
24th March, . 1927. : 

Mr, H. Husein, for the Applicant." i 

Mr. H. K. Ghosh, for the Opposite Party. 


- JUDGMENT. 

Pullan, J —(June 2, 1927.)—This is an 
-application in revision of an order of the 
Additional Sessions Judge of Kheri uphold- 
ing the conviction and-sentence passed upon, 
the applicant for an offence under ss. 183 
and 186, Indian Penal Code. 


The substantial ground for revision is 
that the trial was without jurisdiction 
because the’ prosecution was ordered by a 
' Civil Court under s. 476 of the Oriminal 
Procedure- -Oode, whereas no such action is 
possible in the case of an offence under | 


these sections which are included in gl. (1) 


E 
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. of sub's. (a) of s. 195. The lower Courts 
' have held that the order of the Munsif may 

be taken to be a complaint a3 required by 

. s. 195 (1) (a) and that the defect, if any 
in the procedure, is cured by s. 537 of the 

Cods. Were there no authority tothe con- 


trary I should.myself be prepared to accept 


. the view of the Oourt below: It appears 


to me that sub-cl. (a) of s. 537 is wide ` 


enough to include any error or irregularity 


." committe] by the Civil Court in referring. 
“a case for prosecution to the Magistrate.. 


It does not appear that'in such cases the 
accused person isin any way. prejudiced. 
If he pointed out the error in the first in- 


i ‘stance, it could easily have been corrected 


and the order of the Munsif altered to a 
complaint. As it isit is farfrom clear what 
the Munsif intended. His order is headed 


: " Application under s. 476, Criminal Pro- ’ 


cedure Code™ and at the conclusion he 
orders the prosecution of the applicant, but 


he sent the order-to the Deputy Commis-. 


sioner meaning,no doubt, the District Magis- 
trate, for necessary action, as though he 
bad madea complaint and not ordered a 
prosecution. . : i 

I find that two such cases have’ been 
before single Judges of this Court previous- 
ly and’ each of them independently has 
‘taken the view that the Munsif was acting 
without jurisdiction and consequently the 
proceedings of the Magistrate should be 
set aside; Indarjit Singh v. Emperor (1) and 
Empefor v. Ram Nath Bux Singh (2). As 
Iam not prepared toagree with this view 
of the law unless it is established by a 


-. “Bench of this Court, I direct that this-appli- 


‘ gation shall be laid before a Bench when 

the Courts re-open after the vacation. The 

, applicant will be released meantime on 
.furnishing bail for Rs. 250. 


AT JUDGMENT. ` 

Stuart, J.—This revision has been 
-referred to a Bench by the Hon'ble Mr. 
Justice Pullan in order that there may be 
pronouncement in respect of principles laid 

. down by two of the learned Judges of this 
Court -in separate judgments. «The facts 
“are these. It was stated before Mr. Partab 
Shankar Munsif of Kheri that certain per- 





i sons had resisted a Civil Court attachment 


and it was-alleged that they had committed 
offences punishable under ss. . 183 and -186 
(1) 96 Ind. Cas. 526; 3 O. W. N. 618; 27 Cr. L. J. 974; 
130. L. J. 653; 1 Luck. 527. — ^7. 75 
(2) 98 Ind. Cas. 63,3 O, W. N, 757; 27 Cr. L. J. 1247; 
A. I. R. 1927 Oudh 51. us 
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` present s. 537 affect the matter, 


/ 
{ 
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of the Indian Penal Code. The learned 


Munsif took ‘action wader the provisions of 
8. 476 of the Code of Beiminal Procsdure, 
He omitted to e ‘under fhe pro- 


visions of that section; as amended/ he had 
only authority to make a preliminary in- 
quiry and record a finding in the case of 
au offence covered by present s. 105,sub- 
s. (1), cls. (b) and (c). As the offences in 
question are offences to which reference is 
made under s. 195 (1), el. (a), thè learned 
Munsif had no jurisdiction under the pro- 


N, 


visions of s. 476 of the Code of Criminal 


Procedure to take the action which he took. 
He should have taken action under the 


provisions of s. 195 (1), cl. (a) and made a 


complaint in writing tothe Magistrate in 


^ 


question. He had no authority to makea ' 


preliminary inquiry and record a finding 
and he had no authority to take security for 
the appearance of the accused. There is 
distinct difference between the procedure 
to be adopted by the Presiding Officer of a 
Civil Court under the. provisions of s. 195 


'(1) (a) and the provisions of s. 195 (1) (b) 


and (c) In the first case such an Officer is 
in the position of an ordinary publie ser- 


“vant, He exercises no quasi judicial func- 


tion of any kind. In the second case he is 
in the position ofa Presiding Officer of a 
Court and exercises quasi judicial func- 
tions. The point remains whether the com- 


plaint which he made before the Magistrate . 


‘can be recognized as a complaint upon 


which action could be taken. 1 am of opin- 
ion that it cannot# be so recognized, and 
I do not consider that the provisions of 
As the 
Code stood formerly, irregularities in pro- 
ceedings taken under s. 476 were condoned 
but that provision hae since been omitted 
and it can only be taken that provisions 
under s. 476 are not condoned as the law is 
now. Thus we haveit that these proceed- 
ings were started without jurisdiction. I 


am in complete accord with the view of the. 


law stated by my learned. brother the 
Hon'ble Mr. Justice Raza in Indarjit Singh 
v. Emperor (1) and the Hon’ble Mr. Justice 
Hasan in Emperor v. Ram Nath Bux Singh 
(z). The result is that I would set aside the 
conviction and sentence and cancel the 
applicant’s bail-bond. I have, however, to 
note that in’ my opinion the question as 
to whether he did or did not resist the 
execution should be tried out on the 
merits. As the matter stands he has 


escaped with an acquittal on a technicality . 


. 
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It wil be open to the ledrned Munsif 
now to make.-a written complaint under 


the -provisions .of s. 195 (1) (a) and refer. 


the matter to bs tried out on its merits, 
Any punishment undergone by the 


accused will, of course, be taken into account, 


Should it happen that the applicant is 
convicted. . ed 
Raza, J.—I concur. NG d ie 
By the Court.—The proceedings are 
quashed, the conviction and sentence are 
set aside.and the bail-bond is cancelled. 
. G. H, Proceedings quashed. 





LAHORE HIGH COURT. 
` Oatminat Revision No. 596 oF 1927. 
l May 20, 1927. 

‘Present:—Sir Shadi Lal, Kr., Chief Justice. 

SRI RAM—-AcousEo—PETITIONER 

' : versus < 
EMPEROR— RESPONDENT. 
‘Cantonment Act (TI of 1924), s..118 (1) (e) —Takht 
posh, whether included: 


A takht posh or wooden moveable platform is not ' 


"earth or material -of ány description or any offensive 
matter or rubbish” within the meaning of cl. (e) of 
s. 118 (1) of the Cantonment Act. ` 


Oase reported by the Sessions Judge, l 


Ambala, with his No. 


298G of the 3rd 
. March, 1927. SG 


REPORT.—Facrs.—On a complaint 


filed by the Cantonment Authority of Am- 


bala Cantonment, Sri Ram, ashop-keeper, in , 


the Cantonment Sadar Bazar, was convicted 
under cl. (c) of s. 118 (1) of the Cantonment 
Act IE of 1924, for keeping or depositing a 
takht posh, or wooden platform, in front 
of his Shop No. 5087, inthe Sadar Bazar, and, 
was sentenced to pay a. fine of Rs. 30. 


: Grounos.—Clause 
follows: — bgt 

“Whoever deposits, or causes or permits 
to be deposited, earth or materials of ‘any 
description, or any offensive- matter, or 
rabbish,...... in any street or other public 
place or, waste or unoccupied land 
under the management. of the Canton- 


ment Authority, shall be punishable with. 


a fine which may exterid to Rs..50." A takht 
posh ov moveable wooden platform does not 


. fall within the purview ofthe clause,’ which - 


only prohibits deposit of earth, or materials, 
or any Offensive matter or rubbish. A takht 


posh is none of these, and, in.thy opinion, 


t > 


(c) of s. 118 runs as: 


. "".NBHRU MAL V. EMPEROR, 
- the petitioner, Sri Ram, has.not committed 


: regulated by a 


411. 


any ‘offence punishable under this clause, 
"The placing or depositing of taltht poshes 
in front of shops is obviously meant to be 
bye-law framed by the 
Oantonment Authority, under s. 282 of the 


- Act, vide cl.-13 of the said section. The 


. accused has, therefore, I consider, been 
.wrongly convicted, and the caseis submitted 


to the Hon’ble High Court with a recom- 
mendation that his cenviction and sentence 
beset aside, and the fine refunded. . 

. Mr. Ghulam Mohy-ud-din, for Oanton- 
ment Board, Respondent. ` + 


' . ORDER.—I agree with the learned Se- 


ssions Judge that the takht posh or the 


‘moveable wooden platform cannot be held 
. to be “earth, or material of any description, : 


- or any offensive matter, or rubbish" within 
the meaning of cl. (c) of s. 118 (I) of the. 


Cantonment Act (1I of 1924). Accordingly, 


‘I set aside the convietion and the sentence 
and direct that the fine, if realised, be 


"refunded tothe aecused. 


R.L. Conviction and sentence set aside, 


| 





| OUDH CHIEF COURT. 


OnrIMINAL APPEALS Nos. 313 AND 347 or 1997. 


.. June 29, 1927. 
Present:—Mr. Justice Pullan. 
NEHRU MAL —AcoUsSED—APPELLAÉT 
^ |^ versus. -— ; 
EMPEROR—RESFONDENT. 

Jury trial—Summing up—Duty of Sessions Judge— 
Evidence, statement of— Arguments of Counsel and 
diserepancies—Decision of Jury on material points— 
Penal Code (Act XLV of 1860), s: $664, offence under 


—Omission to obtain Jury's finding on age—Misdirec-- 


«tion. : 


In a. trial by Jury it is the duty of the Sessions 
Judge in making his summing up to take care that 
whatever he says to the Jury must be true as the 
latter are. bound to believe kim. He should also 
obtain from the Jury a decision on all the material 
points which go towards establishing a particular 
offence under the Penal Code ` [p. 412, col. 1.] 

In an offence under s. 366A, Penal Code, the Judge 
must put the question of girl's age to the Jury and 
where he omitseto do so,he misdirects himself and 
ihe whole trial is vitiated. [p. 412, col. 2.] 

It is the duty ofa Judge in his summing 
repeat in some form the gist of Counsel's arguments 
and the alleged discrepancies in the case and not to 
deal with the case as though the discrepancies in the 


evidence were of no value and the arguments of - 


Counsel might safely be ignored. [p. 413, col. 1,] 
Appeal against an order of the Sessions 


Judge; Lucknow, dated the 23rd May, 1925.. 


Ea 
kr 


up to- 


4 
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| St. G. Jackson, for the Appellant. 
. Mr. H. K. Ghosh, for the Appellant, ' 


" dUDGMENT.-—This isan appeal from: 


“an order of the Sessions Judge of Lucknow 


who accepted the findingof the Jury that 


.. Musammat Rantiais guilty of an offence 


under s. 366A and Nehru Mal is guilty of 
an offence under s. 368, Indian Penal Code. 


Both these persons have appealed on the, 


ground principally that the Judge mis- 


directed the Jury, gu 


Now in summing up a case to the Jury a 


Judge is allowed a certain amount of lati- 


' tude. It is notnecessary for him to: repeat 


. all the evidence and to give a'precis of the 


arguments of Counsel. - His ‘actual duties 
are laid down in ss. 297 and 298 of the Oode 


' of Oriminal Procedure, but those sections 


are not exhaustive. They must be read to- 


- gether with the numerous judicial decisions 


which have found defeets in the summing 
up of Judges. The first point which a 
Judge mustobservein making his summing 
upis that whatever he says to the Jury must 
be true. . If he states that such and such 
fact is contained in the evidence the Jury 
are bound to believe him, and the mere fact 
that he includes in his summing up a state- 
ment which he. has called from the evi- 


- dence indicates to the Jury that that piece of 


the evidence is important, and should be 
considered by them when giviag their de- 


cision, It is also necessary that the Judge. 


. Should obtain from the Jury a decision on 


all the material points which go towards 
establishing a particular offence under the 
Penal Code. This was a case committed 
by a Magistrate under s. 356A and as stated 


by him the case was that Musammat Rania 


| induced this girl Gulaba to go with her to 


Xx 


the Zoo but on the way she took herto a 
house occupied by two men Nehru Maltand 


. Tara Ohand where she was detained for a 


night and a day in order that she might ‘be 
taken tothe Punjaband sold in marriage, 
The girl was medically ‘examined‘on the 


14th February and the Doctor gave his opin- - 


ion that she had beensubjected to carnal 
intercourse about five days previously. But 
at the time of the commitment there was no 
evidence that either of the accused Nehru 
Mal or Tara Ohand had cohabited with her. 
There is no question that the Sessions Judge 
summed up strongly in favour of Tara 
Chand and strongiy against Nehru Mal. 
If this was his opinion he was perfectly 
right to make it clear to the Jury. But he 


was not justified in stating in his suumjne- 


NEGRU MAL v, BMPEROR, 
“up that there was definite evidence against 
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Nehru Mal which as a matter of fact is not 
on the record. ` . 
The first general defeet in this summing 
up is that althongh the offence charged was 
one under s. 366 A, he did not put the ques- 
tion of the girl's age tothe Jury. A ques- 
tion of ageis a question of fact, and although 
the Doctor who examined the girl stated be- 
fore the Committing Magistrate that she 
was under 18 years of age, that statement of 
the Doctor is net conclusive and the Jury 
were bound to record a finding as to whe-. 
ther she was or was nota minor under 18 
years of age when the offence is alleged to 
have been committed. This, therefore, is an 
ommission from the summing up which, in 
my opinion, is of great importance. But the 
Judge made several sins of commission 
which are even moreimportant. He apparent- 
ly discarded the theory that the intention 
of the accused was to take the girl to the 
Punjab, and the case which he put to. the 
Jury was that the girl was kidnapped in 
order that she might have sexual inter- 
course with Nehru Mal. Up till the close of 
the girl's evidence-in chief she had never 
stated asfar ascan be known that she had 
sexualintercourse with anybody, but in an- 
swer to a question by the Judge at the close 
of her examination-in-chief she made this 


~ statement for the first time; and yet the 


Judge’ puts this forward before the Jury as 
being the essence of the whole ease and 
never brings it to their notice that this had 
not been theoriginal case and was, asa matter 
of fact, a case started for the first time dur- 
ing the trial before the Jury. Secondly the 
Judge stated in his summing up as against 
Musammat Rania and Nehru Mal that the 
statements of Gulaba were corroborated by 
several witnesses. Yet there is no witness 
who corroborates her statement as against 


‘Nehru Mal who does not also corroborate 


itas against Tara Ohand who was acquitted 
on the Judge's direction. As a matter of 
fact the only witness who corroborates 
Gulaba as against either of these persons in 
a material point is a boy named Hari Shan- 
kar and he only says that he saw Gulaba 
and the first accused Musammat Rania in 


` the house where she is said to have been 


concealed. 

‘This leads to the most important error 
cominitted by the learned Judge. Towards 
the closeof his summingup he says the 
evidence of Ganga Prasad shows that the 
accused Nehru Mal and Tara Chand were 
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living in one and the same house. situate in 
. Mohalla Narahi, but it was rented to Nehru 
Mal only. I have read the statement of 
Ganga Prasad and it does not appear {hat 
he ever said that the house was rented to 


Nebru Mal only, and there appears to be no - 


evidence on the record that Nehru Mal 
' should ‘be considered to be the oecupier of 
the house any more than Tara Chand. The 
Jury was bound not only to accept what the 


Judge said about-the evidence’ but to con-- 


sider that it was a point of importance and 
one which told against Nehru Mal and told 
in favour of Tara Chand. It was, therefore, 


“a misdirection which was likely to.result in. 


the Jury taking a prejudiced view of a case 
` as against- Nehru Mal and consequently in 


influencing them to give an adverse ver- 


dict. 

My attention has also been drawn to: the 
manner in which the Judge passed over 
the alleged discrepancies in: the evidence 

and arguments.of Counsel, I have -been 
' referred. to a ruling of a Bombay High 


Court reported as Emperor v. Malgowda . 


Basgowada (1) and especially the passage on 
.p. 651*, where it is laid down that a Judge 
should not omit to call the attention of the 
duryto matters of prime importance, espe- 
cially if they favour the accused merely 
"beeause they have been discussed by the 
Advocate. I have no doubt that the defects 
in the evidence and especially the pointthat 
Gulaba mentions her illicit intercourse 
with Nehru Mal at a very late stage were 


dealt with by Counsel, but it is clearly the , 


duty of the Judge in his summing up to 
repeat in some form the gist of these argu- 
ments and not to deal withthe case as 
though the discrepancies in the evidence 


“were of no value and the arguments of | 


Counsel might safely be ignored. I donot 
consider that the accused Nehru Mal has 
had a fair trial because the direction of the 
-Judge was not only adverse to him but also 
. omitted.to obtain the decision of the Jury 
-ona material point, and contained a misstate- 
ment.of facts which was prejudicial to ‘the 
accused. 

I do not propose to say anything as-to the 
case of Musammat Rania. because, in my. 
opinion, there should bea re- trial and.if 


Nehru Mal is to be tried again Musammat ' 


Rania must also be tried again. I would 
only remark in this connection that the 
statementof the Judge “that the circum- 
. stances sbow that there existed collusion be- 
CWPageob?oB——4Ed] T 3 
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tween Musammat Rania and Nehru Mal, 
is objectionable in a summing up unless the 
Judge was prepared to go on to say what : 
the circumstances were. I order, therefore, 

a re-trial of this case before a new Jury and 
as I understand that the Judge who tried . 
this case is only officiating in his post at 
present and that the permanent - Sessions 
Judge will shortly be returning to: his du- 
ties; I direct that the case ghould be tried by 
the permanent Sessions Judge when he 
returns. 

Nothing in this order will affect the case 
of Tara Ohand who has already been ac- 
quitted. 


G, B. Re-trial ordered, 


LAHORE HIGH COURT. 
ORIMINAL ae No. 110 0r 1927. 
May 23, 1927. 
Present: —Mr. Justice Dalip Singh, 
MAJHI AND oragrs—Convicts . 
— APPELLANTS 
. versus 
EMPEROR— RzsPoNDENT. 
Penal Code (Act XLV of 1860),s. 147—Riot case— 


Enmity between rival factions established—Prosecution 
interested—Scrutiny, necessity of—Prosecution falsifi- 


ed by medical evidence—Motive, absence of—Conviction. 


a case under s. 147, Penal Code where the 
evidence of the prosecution is all interested and 
where a considerable amount of enmity exists between 
the factions who are -concerned in the affair, it is 
necessary to scrutinise. the evidence of the prosecu-. 
tion very carefully. [p. 414, col. 1.] . 

When it is found in a particular case that the 
fact assigned to any particular accused is falsified 
by the medical evidence and the locality and motive 
for the fight are not established, it cannot be said 
with certainty that such an accused participated in 
the fight. [ibid.] 

Criminal appeal from an order of the 
Sessions Judge, Attock at Campbellpur, 


. dated the 23rd December, 1926. 


Mr. M. S. Bhagat, for the Appellants. 
Mr. Khurshaid Zaman for the Govern- . 
ment Advocate, forthe Rospondents. ' 
JUDGMERN'T.—The eleven accused in 
this appeal have been sentenced by the 
learned Sessions Judge under s. 147, Indian. 
Penal Code, and sentenced to two years" 


‘rigorous imprisonment with one month's 


solitary confinement. . The learned Sessions 
Judge has disbelieved the story of the 
prosecution as to the locality ofthe fight , 
andas to main incidents of the fight as 
related by the- prosecution witnesses. He 
has, however, found that itis sufficiently 
proved; that all the accused are guilty of 


44 
f rioting. - He bas in his judgment specifically 
disbelieved FazalDad who purported to be 


".an eye-witness ofthe affair As regards 


another witness, Jazu, he states at the end 
of his evidence that the demeanour of this 
wiiness was most unsatisfactory and 
he appeared a thoroughly unreliable witness. 
Counsel for the Crown has not relied on 
Fazal Dad but he has relied on Jazu; 
Musammat Bhuri, Musanimat~ Roshnai, 
Hidayat and  Nawab..as the witnesses 
‘proving the complicity of the accused in 
theriot. "Ea : 
. The story accepted by the learned Sessions 
Judge is based partly on the defence story 
and partly on the prosecution story. He 


` finds that there were really two fights, one 


in which, Dulla accused was beaten by 
members of the’ other-party and in the 
course of that fight Dulla received a severe 
wound one hip being completely pierced 
as shown by the medical evidence. . 'There- 
after Dulla went back 
_eollected his party and a fight took place in 
' which a pistol shot was fired which caused 


the death of one Ahmad Khen. . He holds, 


that itis not proved who fired this pistol 
shot, I am unable-to rely on the evidence of 


 . Jagd and it seems.to me further that the 


learned Sessions Judge was’ right in 
'rejecting the’ évidence of Fazal . Dad. 
Musammat Bhuri and Musammat Roshnai 
were injuredin the fight and, therefore, there 
is little doubt that they were eye-witnesses. 
At the same timethe medical evidence 
- makes it clear that their evidence against 
Majifi and Karmun that these two persons 


successively fired shots from a pistol which- 


killed Ahmad Khan is untrue. 
Now, in a case like this where the 


-evidence of the prosecution is all interested 


and where a considerable amount of enmity 
exists between the factions who’ are .con- 
'. cerned in this affair, it is necessary to 
scrutinise the evidence of the prosecution 


witnesses very carefully as pointed out by. 


. the learned Sessions Judgé. It is not 


enough to hold that allthe accused were. 


present because all the witnesses say 


they were so. present. When it is found , 


in a particular ease that the part assigned 
to any particular accused is falsified. by the 
` medical evidence, and further when the 
‘Jocality and the motive for the fight'are not 


established and are not accepted by the. 


Court who heard those witnesses, I would 
hold that Majhi and Karmun háve not been 
proved . to have. taken pert in this riot 


1 


r ^ a 
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to the village, 
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disproved by the medical evidence..-I . 
would, therefore, accept their appeal and 
acquit them. It may be that Karmun was 
present because he is the brother of Dulla, 
and Dulla had obvicusly been injured by- 
some of the other faction. It may also be 
that -he has been named and assigned a 
partsimply because he is the brother of 
Dalla. The matter is far too doubtful and 
in view of the hostility of the witnesses 
against him: in particular I must give him 
the benefit of the doubt. Similar, reasons: 
apply in the case of Majhi. It would point 
out. that the prosecution witnesses. have, 
however, themselves to thank if, as'a result, 
possible one of the principal offenders in the 
ease escapes scot free. `` : 
Asregards Dulla, Tam ofopinion that he 
also must be given the benefit of the doubt. 


' Accepting the defence version that Dulla 


was injured in a previous fight, though not 
accepting their version that he was injured 
by one of his own companions,: it seems to 
me highly improbable that a man witha 
wound of that description could have been 
able to take an active part in any subsequent 
fight though the medical evidence shows 
that itis possible that before his wound 
stiffened he might have been able to walk 
about. It must, however, be remembered 
that he had.to wait some time while his 
party collected when in all probability I 
should think that it’ would be unlikely that 
he would be able to do much. I, therefore, 
accept his appeal and, giving him the 
benefit of the doubt, acquit him. 
"There remains, however, the fact that 


. Musammat Bhuri and Musammat Roshnai 


were injured in this fight, and it is hardly 
likely that when they would assert that 
certain persons beat them they are wrong 
‘about it though it is possible, that they 
may have added names. However, as 
pointed out by the learned Sessions Judge, 
in a case like this where the story of the ., 


. prosecution is that a number of persons ' 


overwhelmed different persons of another 
faction, it is not possible to look for injuries 
88 corroboration of the prosecution evidence 
on tbe accused persons. I, therefore, 
.consider that the appeal of Nawab, 
Ashraf, Fazal, Said Akbar and Gulab should 
be dismissed. : 7 

As regards Afsar no particular part is 
assigned to him by any witness and though 
it is quite ‘possible, as pointed out, that 
he was present, I give him. the benefit 


n 
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of the doubt,’ accept his appeal and 
acquit him. 


. As regards Shah Nawaz and Khan there 


is the evidence against him of Nawab and 
Hidayat. Their evidence is that 


Jazu and that evidence is corroborated by 
the undoubted fact that Jazu did receive 
injuries. I, therefore, dismiss their appeal. 
I see no reason to interfere with the 
sentences in the case. edt f 
R L. _ ^ ` Order accordingly. 


NAGPUR JUDICIAL COMMIS- `; 


SIONER'S COURT. 
OURIMINAL Revision No. 89 or 1924. 
April 28, 1924. 
Present:—Mr. Prideaux, A. J.C. 
Rao SOBHAGSINGH-—APPLICANT 


‘ . versus - . 
Thakur BAKHTAWARSINGH— 

E NON- APPLICANT. : 

Criminal Procedure Code (Act V of 1898), s. 155— 
Offerings to deity, whether moveable property—Declara- 
tion as,to-possession of offerings, legality of. 

Offerings given by worshippers to’ a deity are not 
profits arising out of immoveable property bat are pro- 
fits arising out ‘of deity irrespective of the building o7 
land upon which he may happen to dwell and are, 
` : therefore, moveable property. [p. 415, coL 2; p. 416, col. 


1. c 3 

l deara under s. 145, Criminal Procedure 
Code, that one of the parties is in possession of sich 
offerings .is an, order made without jurisdiction. [p. 
- 416, col. 1.] ie 

Gui Ram Ghoshal v. Lal Behary Das (3) and Ram 
Saran-Pattak v. Raghu Nandan Gir (4), followed. 

Collector of Thana v. Krishnanath Govind (1) and 
In re Muttusami Pillai (2), distinguished. . 

Criminal revision against an order of the 
Sub-Divisional. Magistrate, ^ Khandwa, 
dated the 22nd December, 1923. 

Mr. M. Gupta, for the Applicant. e 

Dr. H. 8. Gour, for the Non-Applicant. , 


JUDGMENT.—There is atemple de- - 


divated to Shri Onkarji at Mandhata. It is 
visited by Hindus from all parts of the 
country -and they make offerings at the 
shrine. . 
of Mandhata; the present’ applicant. 
Thakur Bakhtawarsingh, the non-applicant, 


applied to the First Class Magistrate. as. 


' follows:-—" c 
“T have been enjoying the Re. 0-8-0 in- 
come of the entire temple of Shri ‘Onkarji’ 
for the last several generations . for— i 
(1) Kartik Sudi 11 to 14, EE 
.(2) Mahashiwratri 1 day, and. 
(3) Baisakh Sudi-12 to 14, ` 
day and night for8 days. 
ment was arrived.at between our ancestors 
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' and the ancestors.of the Raja of Mandhata. 


these 
persons along:with Ashraf and Dulla beat . 


` income. 


The offerings are taken by the Raja- 
One | 


This- settle- 
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Now the Raja Sahib protests against 
this right of mine to enjoy the profits-of the 
temple for. these 8 days every year and 
tnis year too. Now. the Raja Sahib 
tells me that I have a right to enjoy 
only halfofthe income of the offerings made 
by pilgrims and to. the Goddess Parwati 
in this temple. Our agents have since 
this morning been sitting to watch this 
This income is to be divided in 
the near future.- As Raja Sahib is protest- 
ing this payment there is likely to be a 
breach of the peace in.the division of my 


‘income in the near future. I, therefore, 


pray that action betaken both to safe- 
guard my interest and to save theintended 
breach of the peace, This question of 
right is ‘settled by the District Judge 


- and, therefore, cannot be opened again.” 


On this application an order was passed 
directing that .the moiety ofthe income 
which the Court had collected be given 
to' the applicant Bakhtawarsingh, and that 
the other half.be given to the Raja of. 
Mandhata. Against that crder the present 
fevision application is filed. 

Section 145, Oriminal Procedure Code, lays 
down that. whenevera Magistrate of the First 
Class is satisfied, from a Poliee report or 
other information that a dispute likely to. 
cause a breach of the peace existsconcerning 
any land ór wateror the boundaries thereof, 
within thelocallimits of his jurisdietion, 
he shall make an order in writing; and that 
for the purposes of this section the. expres- 
sion "land or water” includes buildings, ` 
markets, fisheries, crops or other produce. 
of land, and the rents or profits of any 


Such property. The. question for decision 


is whether offerings made by pilgrims at 
the shrine come within the definition of 
"profite" of the section. The-District Magis- 
trate is unable to support the order of the 
First Class Magistrate. 

lt isargued for the non-applicant -that 
the real dispute is with regard to the 
templeand that, therefore, s. 1451s applicable, 
It is clear from.the ' proceedings that this 
is not the case. The dispute-is with regard 
to the division of thé offerings made to the 
temple: The cases quoted for the ‘non- 
applicant; viz:, Collector of Thana v. Krishna 
Nath Govind (1) and In re Muttusami Pillai 


` (2) are not to the point. ` It has been settled 


by the Caleutta High Court that offerings 


(1) 5 B. 322; 3Ind. Dec, (x. 8,) 213, 
Q)2 Werl ^ — i 
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given by worshippers to-any deity are 
not profits arising out of a building; that 
they arise out of deity irrespective of the 
‘building or the land’ upon which he may 
happen to dwell; and that to hold other- 
wise would be toallow the Oriminal Courts 
to interfere with the customary laws of this 
country. Itseems to me that where the 
' dispute relates mérely to offerings made, 
thenthe dispute is about moveable .pro- 
perty, and that declaration under s.-145, 
Criminal Procedure Code, that one of the 
parties is in possession of such offerings, 
isan order made without jurisdiction: see 


- Gui Ram Ghoshal v. Lal Behary Das (3). 


and Ram Saran Pattak v. Raghu . Nandan 
,. Gir (4). KAN a 
As the Magistrate’s order is without juris- 
‘diction, I setitaside. | . 
2 A | Order set aside. 
(3) 6 Ind. Cas. 182; 37 O. 578; 12 O. L. J. 22; 14 C. 
wW. N. 611; 11 Or.L.. J, 292. 
(4) 9 Ind. Cas. 6; 38 0. 387; 13 C. L. J. 445; 16 0. W. 
IN, 574; 12 Or, L. J. 3. 


OUDH CHIEF COURT... - 
CrimineL Revision No. 49 oF 1927. 
June 29, 1927. 
. Present: —Mr, Justice Pullan. 
GUR CHARAN AND OTHER8— 
ACOUSED—APPLICANTS 
versus 
f EMPEROR— Opposite PARTY. . 
4 ris i trial—Benefit of doubt—Appellate Court, 
> duty of. 


Where. there isa doubt, the accused person must 


receive the benefit of the doubt 


and not the lower 
Court's finding. - < 


GUR CHARAN V, EMPEROR. 


[103 L-O. 1927) _ 


“The only point is whether there was a 
definite-and deliberate criminal offence ‘of 
trespass, mischief and intimidation, or 
whether the caseis either false or due toa 
bona fide dispute orclaim ofright. It is 
obvious that an Appellate Court can never 
hope to make this diagnosis as well as the 
Court of first instance which «has the 
advantage of seeing and hearing the parties 
and their witnesses. In such cases, therefore, 


. the lower Court's finding should not, in 


my opinion, be interfered with simply by . 
way of .giving appellant the benefit of the 
doubt; the benefit of any doubt should 
be given tothe correctness of the lower 
Court's finding". , | 

In every case that comes before an 
Appellate Court the lower Court has the 
advantage of seeing and hearing the 
witnesses and the Appellate Court has not, 
‘but Ihave yet to learn that an Appellate 
Court can never hope to make a diagnosis 
as to the truth ‘of the case as good as that 
made by the lower Court. If I were to 
hold this view I should be unable to con- 
tinue to sit as a Court of Appeal. As far 
as I am aware no such view has ever been 
propounded by any responsible tribunal. 
No doubt it is an advantge to see and hear 
the witnesses, but itis an advantage which 
may be counteracted and more than 


: gounter-acted by the greater experience and 


Criminal revision against an order ofthe: 


' District Magistrate, Barabanki, upholding 
thatof the Honorary Magistrate, Second 
Class, Mithwara, dated the 26th February, 


"1997. 


Dr. J. N. Misra, for thie Applicants. 
JUDGMENT.—This application 


in 


revision has been made because of the: 


‘strange view of law taken by the learned 
District Magistrate of Barabanki in dis- 
missing, an appeal. It appears from the 
judgment of the District Magistrate that 
the case was one in which a sugar cane crop 
bas been cut andthe question arose as to 
whether it has been cut by a person who 
had or claimed to have a good right to the 
crop or by a mischievous person who had no 
such right. The learned District Magistrate 
` did not decide the question at all. and I 


must quote the following passage from his 


judgment;— . . . | 


knowledge of the Appellate Court. But the 
second ‘decision of the learned District 
Magistrate is almost more remarkable than 


‘the first, for he deliberately asserts that 


where there is doubt the benefit should be 
given not to the unfortunate accused person ' 
whois on his trial, but to the Court who is 
not on its trial and who suffers in no way 
by an adverse opinion as to the correctness 
of its decision by the Court of Appeal. If 
anything is obvious, to use the learned 
District Magistrates own word, itis that 
where there isa doubt the accused person 
must receive the benefit of that doubt and: 
not the lower Court’s finding. I findin the 
present case that the learned District 
Magistrate had. himselfa doubt and that 
the benefit must be given to the accused. 
So, without going into the merits of the 
case, I allow this application for revision, 


‘set aside the conviction of the applicants 


and direct that the fines, if paid,should ba 
returned. 


G, Hy Application allowed. 


[108 I. C. 1827] 
ALLAHABAD HIGH COURT. 
FULL BENCH. 

First Civit APPEAL No. 445 or 1923: 
' March 31, 1927. 
: Present:—Justice Sir Cecil Henry Walsh, 
Kr., Mr. Justice Lindsay, Mr. Justice `> 
Sulaiman, Mr. Justice ‘Mukerji, 

Mr. Justice Banerji, Mr.-Justice 
Ashworth and Mr. Justice Iqbal Ahmad. 
DANGU HAH AND OTHENS— DEFENDANTS— 

sa ANG ! 


B SAMPAT KUMAR "BIN GH AND OTHERS 
'  PLAINTIFRS—RESPONDENTS. 


` Registration Act (XVI of , 1908), s. 17 (y as amerid-.. 


ed by Registration (Amendment). Aet (II of 1927)— 
Contract for sale of land reciting payment of earnest 
money or part of purclase-money, whether compulsori- 
ly registrable. : 

‘In view of the .provisions of ‘the Registration 
(Amendment) Act. II of 1927, a document purport- 
ing’ or operating to effect a contract for the sale of im- 

. moveable property does not require registration by 
reason of the fact that such document contains a 
recital of the payment of earnest money ora portion 
of the purchase-money. [p. 418, col. 1.] 

First appeal from a decree of the Sub- 

. Ordinate Judge, d raknpnh dated the th 
of September, 1923. 

ORDER OF REFE RENCE. TOA 

FULL BENCH.. 
Lindsay and Sulaiman, JJ.— 


(December 2, '1926:)—This appeal arises out of. 


2 suit for: ‘specific performance of.a contract 
for sale. ‘The Court below has decreed the 
claim. -One of the points raised in -appeal 


on béhalf of the appellants is that the. - 


alléged contract of ‘sale dated the Ist 
of September, 1918, printed at pages 155- 
158 of the paper-book and reciting the 
receipt of Rs. 500 out of the sale con- 
sideration required registration. The point 
in this form was not taken in the Court 
below, but since the appeal was filed the 
` ease of Dayal Singh v. Indar Singh (1) 
has been. decided by their Lordships of 
-~ the Privy Council on which strong reliance 
is placed on behalf of the appellants. 


As-the question, whether contracts for’ 


sale, if reduced to writing, which: contain 
an acknowledgment of receipt of part-con- 
sideration require registration, is a very 
important one and arises in numerous 


cases, we, think that it.is necessary that. 


this point should: be considered by a larger 


Bench, '&o that the decision may ' be:authori-, 


(1) 98 Tid.” Oàs. 508; 24 `A. L. J “807; AGIR. 
1926 P. O. 94; (1926) M; W. N. 602; 3 O. WA N: 634; -24 
L. W. 396; 44 C. L. J. 97; 7. P.L. T. 661: 28 Bom. L.. 
R. 1372; 51 M. L. J: cs 31 QW; N, 125; 931. A,- 214; 
38 P.L. R. 10 (P. QJ. 


a, 


- BANSIDHAR V. SAMPAT KUMAR SINGH, =- ` 


; 4i7 
tative. ' We, therefore, refer -the following 
question to a Full Bénch:— 


"Whether the contract for-sale, as em- 
: bodied in the document No. 387, dated the 


_ Ist’ of September, 1918, printed at page 155 


of the paper- book, required to be regis- 


' tered?” 


The record will be placed before the 
Hon’ble the’ Acting Chief Justice for the 


. constitution of a Full Bench. 


Sir Tej Bahadur Sapru, Dr. $. N. Sen, 


. Messrs. Haribans Sahat and S. S. Shastry, : 


for the Appellants. 

Mr. B. E. O'Conor, Dr: K.N. Katju, Messrs, 
Sankar Saran and Harnàndàn Prasad, for 
the Respondents. 
|^ JUDGMENT OFTHE. FULL 

BENCH. . 

‘Lindsay, J.—The question to be décid- 
ed by this Full Bénch is sët out in the © 
referring order of the.2nd' December, 1926, 
in the following terms :— 

“Whether the contract forsale, às ëm- - 
bodied -in the document No. 387; dated the 
1st of September, 1918, printed at page 155 
of the ,paper-book, required to be repie 
tered?” 

The paper-book mentioned is the printed 
record of First Appeal No. 445 of 1923, and 
the document.at page 155 'purports:to-be. 
a contract: for the*sale -óf immovesble : "pro- 
perty consisting of'a l4:dhnas share in 
Mahal No, l-of' “Mouza Düdhai- fora sum 
of Rs. 36,000. -In the “body of the deed 
it is recited that the :exeeutants (thes pro» 
posed vendors) béing ‘in neéd of Rs. 500, 
for the purchase of the’ stamp for the sale- 
deed:and for other. necessary expenses have 
taken this sum from. the. proposed pur- 
chasers, credit for which is to be- allowed to 
the purchasers against the settled -price of 


"Rs. 36,000. In the concluding portion of 


the deed this sim of Rs..500 is spoken 
of as being earnest money but the pay- 
ment was clearly à payment of a portion” Of 


. the purehase-money. 


“The reference of .the question mentioned 
above: för the decision «of this Bench was 
rendered necessary by the | ‘judgment - of 


- their Lordsbhips.of the’ Privy. Council Fes: 


ported. as. Dayal Singh v. Indar ‘Singh (3. 

: On the -13th December, :1926, when: the 
case first came up-béfore: the’ present. Beh, 
the hearing was adjourned in. view .of ii: 
pending: legislation and: since‘ then ‘there 
has:béen passed the Indian - Registration 
(Améndment) At, 192? (Act II of 1927]. 
` which, hes come into force iem the 18h 


48. 2 0 SO | MAHOMbDGA KBADIRGA t.  EHADÍRSA BASISA. 


: February; 1997. By this Act there has been 
^.added to s. 17,, 

* Registration Act, 1908, the following ex- 
“planation: — 


“Explanation.— —À document purportin gor. 
operating to effect a contract for the sale of: 


immoveable property shall not be deemed 
to require or ever to have required registra- 


tjon by reason only of the fact that. such- 


document contains a recital of the payment 

of any earnest money or of the whole orany 

A part ofthe purchase-money.’ 

‘The document of the Ist ‘September, 
1918, with. which we.are now concerned is 
a document of the description given in the 
above explanation, and it follows, therefore, 
that in virtue of this new enactment it did 
not require to be registered. 

With this answer to the question sub- 

.fnitted for decision the record is returned 
to the Bench concerned. 

“Walsh, Sulaiman, Mukerji, Ban- 
erji, Ashworth and Iqbal Ahmad, 
jJ.—We agree, PS : 


LANA. Answer accordingly. 


-, BOMBAY HIGH COURT. 
^. Sxconp CivrinL APPEAL No. ¥03 or 1975. 
- August 12,1926. . 
Present:—Mr. J ustice Faweett and 
- Mr. Justice Patkar. 
MAROMEDBA KHADIRSA-— DEFENDANT 
No. 1—ÀPPELLANT 
j versus : 
.KHADIRSA HAJISA AND OTHERS— 
PrAINTIPFS— RESPON DENTS, 

Limitation .Act (IX of 1909), s. 10— Trust for 
"specific purpose'— Following trust property’—Trust 
to manage devasthan lands and pay surplus to: others 

- Suit for share of surplus—Limitation. 

Under a deed it was arranged that the defendant 
“should manage certain devasthan imam lands by 
Jetting them out on behalf of all the parties concern- 
ed and out of the income that accrued he should pay 


Tue 


first the-expenses of the endowment and then out^ 


of the surplus -give the plaintiffs a certain share. 
The plaintifs sued to recover their share of ihe 
balance of the income : 

Held, that there was a trust under the latter part 
of the deed to pay a certain share of he surplus to 
the plaintiffs and that the suit being to enforce 
-that trust fell. within the purview of s.10 of the 

. Limitation Aet. |p. 419, col. 1.] 


„A specific - purpose, within the meaning of s: 10° 


of the Limitation Act must bea purpose thatis either 
actually and specifically defined in' the terms of the 
Will or the settlement itself, or a purpose which, from 
the specified terms, can be certainly affirmed, fp. 418, 
ool, aJo : f : 


sub-s. (2) of the Indian. 


1168 I. 0. 1920. 


The purpose of following the property in the hands 
of the trustees referred to at the end of s. 10 of the 
Limitation Act must be the purpose of restoring it 


to the trust, which is specified in the earlier part of the | 
section, [p. 419, col. 1.] 


Khaw Sim Tek v. Chuah Hooi Gnoh Neoh (1), 


"Syud Shah Alleh Ahmed v. Bibee Nuseebun (3) and 


Vithal Vishvanath Prabhu v. Ramchandra Sadashiv 
Kirkire (4), followed. 


Second appeal from the decision cf the 
District Judge at Bijapur, in Appeal No. 60 
of 1924, reversing that of the Subordinate 
Ju e ‘at Bijapur, in Civil Buit No, 20 of 
192 

Mr. A. G. Desai, for the Appellant. 

- Messrs. H. B. Gumaste and G. R. 
Madbhavi, for the Respondents, : 

* | JUDGMENT.- 

-Fawcett, J.—The sole point in this 


. appeal is the question of limitation. The 


District Judge has held thats. 10 of the 
Indian Limitation Act applies to’ the case 
and that, therefore, the plaintiffs’ suit: was 
not time-barred. No doubt itis true that 
s. 10 was not relied upon in the trial Court, 
which dismissed the suit as being time- 


"barred, and also that s. 10 is not referred 


to in the grounds of appealtothe lower 


. Court, but that would not suffice to prevent 


the District J udge from acting on s. 10, if 


'jtreally applied. Mr. Desai for the appel- 


lant contends that the District Judge erred 


“in holding fit applied, The question seems 


to me to depend upon whether it can be 


. said, first of all, that the property sued for 


had become "vested in trustin defendant 
No. 1 (the appellant) fora specific purpose, 
and secondly, that the plaintiff is following 


trust property to recover it for the specific 


purpose in question. This is practically 
what has been laid down by the Privy 
Council in Khaw Sim Tek v. Chuah Hooi 


'Gnoh Neoh (1) and Balwant Rao v. Puran 


Mal (2). In the first named case their Lord- 
ships say (page 123*):— 

“A specific purpose, within the meaning 
ofs.10, must, in their Lordships’ -opinion, 
be a purpose that is either actually and 
specifically defined in the terms of the Will 
or the settlement itself, or a purpose which, 


‘from the specified terms, can be certainly 


affirmed.” 
. Then they go on to approve of what was 


leid down in Balwant Rao v. Puran Mal (2): 
. (1) 102 Ind. Cas: 832; 25 Bom. L. R. 121; 30 M. L.. 


T.160; 26 0. W. IN. 498; A. I. R. 1922 P. C. 212; 49 L 
A. 37 (P. O). 
@) bat 10 L A. 90; 13 C. L. R. 39; 4 Sar. P.O. 


“435; 3 Ind. Dec. (N. s.) 352 (P. CO). 


"Page of 20 Bom. L. R Ea: | 


[105 1. C. 1937]. 


that the purpose of following the property 
in the hands of the trustees referred to at the 
end of sg. 10 .must- be the purpose of restor- 
ing it to the trust, which is specified in the 
earlier part of the section. The property 
in question became vested in defendant 
No. 1 under a deed of 1890 (Ex. 46). 
It consists of certain lands; which are held 
to be devasthan inam lands of a certain 
datga; and under the deed of 1890 it was 
arranged ‘that defendant No. 1 should 
-Inanage these lands in letting them out on 
behalf of all the parties concerned and out 
ofthe income that accrued heshould pay, 
first of all, the expenses of the darga and 
then outofthe surplus give the -others a 
six-annas share, 


under a trust to utilise part of the proceeds 
for the expenses of the darga, and there 
was a second trust to pay acertain share 
of the surplus, proceeds, The plaintiffs 
seek to enforce this second trust; As the 
main purpose of the.document was to par- 
tition such of the lands as could be parti- 
tioned and to arrange fora division of the 
. surplus income of these devasthan lands, 
' the second trust was, in my opinion, one 


which really had more importance in the, 


eyes of the parties than thefirst trust in 


regard to the devotion of part of the profits . 


to the Pir. The latter trust was already in 
existence on any wahivatdar of the darga 
and these lands, so'it was not created by 
the document, whereas the second trust is 
directly so created. This particular trust 
or: purpose of division of surplus profits is 
the main object of-the. part of the deed 
dealing with these lands and is specified 


in the deed; the case, therefore, certainly - 


seems to me to fall within what their Lord- 
ships of the Privy Council say is’ contem- 
plated by s. 10.. I consider that the lands 
and their profits were by this deed of 1840 
: vested in trust in defendant No. lfora 
specific purpose, viz, the: purpose of divi- 


` sion of surplus profits, as already mentioned. . 


As regards the second condition, it is 


argued by Mr. Desai that the case does not: 


- fall under the ruling in Balwant Rao v. 
.Puran Mal (2) because the plaintiffs do 
not seek,to do anything which has the 
result of benefiting the Pir, 
opinion, that.is beside thé point. -As I have 


already pointéd out there were really two. 


trusts imposed upon defendant No. 1 and 
plaintiffs are here seekiüg to enforce the 
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It seems to me that there. 
were two trusts imposed upon defendant. 
No.l by this deed. He was, first of all, 


But, in my, 
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secondone. Ti isnot a case like that in Bal- 
- want Raov. Puran Mal (2) where the plaintiff, 
was seeking to do something which was 
already being done’ by a trustee, namely, 
the defendant in that suit, Here the defend- 
ant is not carrying out the terms of the. 
second trust about the division, of surplus 
profits and the plaintiffs are seeking to» 
follow the property in his hands for the 
purpose of having that property put to that’ 
specific purpose. It seems to me, therefore, : 
that the case does properly fall under s. 10- 
of the Indian Limitation Act. < 
: In support of this view, I may refer to 
the rüling in Syud Shah Alleh Ahmed v. 
Bibee Nuseebun (3) which, ^ although it: 
refers to a different enactment, is a very 
similar case to the present; and also to 
Vithal Vishvanath Prabhu v. Ramchandra |. 
Sadishiv Kirkire (4) which ruled that a. 
person to whom -property was given to be 
kept for a specific purpose was a trustee. 
. In this view of the case itis unnecessary 
to consider the other points that have been. 
‘argued. before us. I think .the District. 
Judge was right and we dismiss the appeal 
with costs. . 
Patkar, J.—I agree. : 3 
A.N. A. Appeal dismissed.. - 
(D 21 W. R. 415 : 


4) 7 B. H. C. R. A. O. J. 149. 


"P NR 
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LAHORE HIGH COURT. 
Srconp Civit, ApPaat No. 1921 or 1927. 
MarcH-24, 1997. - 
Present:—Mr. Justice-Harrison and 
Mr. Justice Dalip Singh.. 
RAGHBAR DIAL AND OTHERS—DEFENDANTS 
. —APPELLANTS ` 


] ` versus : 

RAM CHANDAR AND OTBER8—DPLAINTIFFS 

MY RESPONDENTS, |: | z 
‘ Punjab Courts Act (V of 1915), s. 41—Second ap- . 
peal—Fatlure to consider part of evidencé, whether ` 
ground for interference. ] ; 

Failure to consider. an admissible piece of evi- 
dence by the lower Appellate Court'is no ground  - 
for interference with its judgment in second Appeal, 
‘where it would havé come to the same conclusion + 

even if it'had considered that piece of evidence. [p. : 
420, col. 2.] ; f eevee _ ' 

Balwant Singh v. Baldev Singh (1), explained. 

Second appeal from the decree of the 
District Judge, Gurgaon at Hissar, dated: 
‘the 7th February, , 1922, reversing. that of 
the Senior Subordinate : Judge, Gurgaon, 
. dated the 24th July, 1920, rd d 


490. 
. Lala Jo agan Nath, Aggarwal, for the Appel- 
Jants. 


Mr. 


Shamair.. Chand, „for the Respond- 
ents, ` 


d UDGMENT.—A ’ preliminary objee-. 
_ tion ,was taken on the ground of abatement. . 
^ It is true that-two of the-respondents have 


died and that.their representatives were 
not’ brought upon the record within time. 
They were, however, purely formal respond- 
ents. No decree was passed in their favour 
though doubtless they may be gratified or 
even remotely benefited by: the decree which 
was passed.’ Holding that they are pro 
forma defendants.wé find that there has 
‘psen no abatement; and, therefore; ‘dismiss 
this preliminary. obj ection. 


This ‘judgment will dispose of Civil. 


Appeals Nos; 1221 and 1222 of 1922. These 
came up before me sitting as a single 
Judge and iI referred .them to a Division 
Bench under the impression that.an import- 
ant question wasinvolved as to the admis- 
sibility of a s cond appeal affecting a 


question of custoni. It is now’ conceded. 
before us -that no such .point of custom. 


arises and that’ both cases are ordinary 
second appeals governed by s.41(1) ofthe 
. Punjab Courts Act. The successful plaint- 
iffs are the same in both cases and -in 
Appeal No. 1221 the only question for deci- 
sion is one of fact. The plaintiffs being 
members of the proprietary body sought 
`” possession of certain plots within the abadi 
-of Mauza Qutabpur. The defendants con- 
tended that these had been héld by Makhan 
and Lalu who-were their tenants, to whom 
their ancestors had. given’ ‘them, It was 


. found that they had failed to’ establish 


this allegation and the plaintiffs, therefore, 
were entitled to a decree as the further 
‘question regarding* the peculiar status 
‘ elaimed by the defendants in Oase No. 1766 
. of 1915, namely, that of ea-biswadars did 
not arise-in this case.. We dismiss Appeal 
No. 1221, on these grounds with costs. 
Sofar as Appeal’ No. 1222 is concerned 


Counsel contends that the District J udge - 


has failed to consider admissible and im- 
‘portant | ‘evidence and that had he done ‘so 
he could not have failed to come to a 
different ‘decision from that to be found 
in his judgment. He relies on Balwant 
Singh: v. 'Baldeo. Singh (1) and Counsel for 
the respondents concedes that it governs 


this case- provided ‘always that the appel-. 


t.igable to establish me osition, which 
KO 61 Ind, Cas, 929; 2 Lah, 27 P 
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referring to the particular vacant 


' Bakhsh is concerned 


‘in ‘Ex. P-8 this statement 


'.drew the line. 
question, therefore, resolves itself into whe; 


[103 I. ©. 1927] - 
he has taken up. We have been taken 


‘through the judgment and the two. points ` 


on which Counsel lays particular stress 


are that certain leases have not been taken .. 


into' consideration and that the statement 
of one Hardev Bakhsh in a previous case 
has been ruled out on insufficient grounds. 
We are of opinion that even though the 
leases are admissible, whether- registered 
or not, as showing the nature of the pos- 
session of the defendants, their value is 
extremely small and this for the reasons 


.Biven in the judgment of the learned Dis- 


trict Judge. We do not know to how many 
different plots or houses the leases refer, 
we do not know where those plots or houses 
are situated and what relation they bear 
to the land in suit, and there are no leases 
sites 
So farasthe statement of Hardev 
it is conceded by 
Mr. Shamair Chand that if he was one of 
the proprietary body his statement isad- 
missible in,evidence. He contends, how- 
ever, that-it is not.proved that he was one 
of the proprietary body and that anyhow. 
very little weight should be attached-to 
such a statement. When read together 
with the history of the village as given 
establishes, 
in our opinion, that this man was one 
of the proprietary. "body. "The statement, 
was against his own interest but in spite of. 
this it is not of any great value as it merely 
explains a certain map D-35 and cannot 
bind the whole proprietary body. While 
explaining.D.35 Hardev Bakhsh does not 
do so in sufficient details to ‘be of any 
real value for he does, not: tell us, and there 
is no means of ascertaining, what exactly 
was meant by the red line on D-35 drawn 
by Mr. Grant, Deputy Commissioner. There 
doubtless wasa dispute of some sort and 
in settlement of that dispute Mr. Grant 
More wedo notknow. The 


in suit. 


ther- the District Judge had he taken into 
consideration the statement of this man 
"Hardev Bakhsh, could or would have come 
to the contrary decision. We are satisfied 
‘that he would not have done so. We are 
of opinion that. the defendants have failed 
to establishthe position taken up by them. 
The decree was rightly given to the 
plaintiffs ` and we dismiss the appeal with 
costs. 

B. L. 


Appeal dismissed, 
ANA, ; 
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ALLAHABAD HIGA COURT. 
Finsr Uwis AppEAL, No. 439 oF 1024. 
April 29, 1927.. 
. Present :—Mr. Justice Sulaiman and. 
Mr. Justice Banerji. 
DONGAR SINGH AND OTHERS—PLAINTIFFS 
— APPELLANTS ; 
i Versus ` 
BHOPAT SINGH AND oTHERS—DEFENDANTS 
—RESPONDENTS. 
Pre-emption—Imperféct partition of village into 
pattis—Property sought to be pre-empted lying entirely 
in one patti —Proprietors of mahal, whether entitled 
to pre-omption —Itperfect partition, effect of—‘Mahal’, 
Mad of —U. P. Land Revenue Act (II of 1901), 
106. 
hese a village’ is imperfectly partitioned into 
several pattis by the Revenue Authorities, all the 
pattis taken together form one mahal and the pro- 
prietors of the mahal are co-sharers and not strangers 
for purposes of pre-emption even though the property 
sought to be pre-empted lies entirely within ‘one of 
the pattis. 
Daria v. Harkhial (1), distinguished. 
First appeal from the. decree of the Sub- 
ordinate Judge of Aligarh, dated the 20th 


‘of May, 1924. 


Mr. S. K. Dar, for the Appellants. 

Mr. Panna Lal, for the Respondents, . 

JUDGMENT.—This is a plaintiffs’ 
appeal ‘arising out of a suit for pre-emp- 
tion; No less than nine issues were fram- 
ed by the Court below, but the suit has 
béen dismissed on only one preliminary 
point, though the learned Judge thinks 
that that point is covered by three issues, 
Nos. 1, 2 and 3. The solitary point ‘on 
which the suit has been dismissed is 
that although the property sought to be 


. pre-empted was situated’ in three thoks, 


- 


at thetime the sale-deed was executed, 
under an order of the Revenue Court, tbe 
village was imperfectly partitioned into 20 
pattis, which took effect before the institu- 
tion of the suit and in oneof which only 
the entire property sold fell. The learned 
Judge has, on this ground, held that “ac- 
cording to the present constitution of the 
village the plaintiffs cannot be regarded 


‘as co-sharers but will he deemed to be 


perfect strangers.” For this startling view; 
he has relied on the case of Daria-v. Har- 
khial (1). That was a case decided before 


‘the constitution of the pre-emption Beneh, 


and was one in which the village had been 
divided by perfect partition into several 
mahals. Under s. 106 of the Land Revenue 
Act (U.P. Act JIL of 1901) jn!" imperfect 
partition” the several portions remain 


(1) 2 Ind. Cas, 208; 6 A, Ud, 180; $1 A, 274. 


RATTY RAM V. NAND Lat, 


421 


jointly' responsible forthe revenue assess: 
ed: on 'the whole mahal. Similarly in s. 
4, sub-cl. (4) *maha]' mesns-any local area 
held under a separate engagement-for the 
payment of the land revenue. Itis there- 
fore, obvious that'all the pattis taken to- 


" gether form one mahal and the proprietors 


of this mahal are co sharers of each other 
and not perfect strangers. The vajib-ul- 
are, if it records à custom; obviously gives a 
right to co-sharera in the other thoks, which 
means to co-sharers in the mahal as against 
strangers. The ground on which the case 
has been dismissed is, therefore, wholly un- 
tenable. As many issues have not been 
disposed of, we setaside the ‘decree of the 
Court below and send back the case to 
eh lower Court for disposal according to 
aw. 

The plaintiff will have his costs of 
i appeal including fees on the higher 
scale. 


A. N.A. Appeal allowed: 


LAHORE HIGH ‘COURT. 
First O1vin Avezat No. 2908 or 1922. 
April 14, 1927. 

Present: — Mr. Justice Broadway and Mr. 
Justice Skemp. 

RATTI RAM AND ANOTHER— 

PLAINTIFFS— ÁPPELLANTS*: 
versus 

NAND LAL AND oraERS—DEFENDANTS-— 

RESPONDENTS. 

Registration Act (XVI of 1908), s. 17— Letter. declar- 
ing previous mortgage and  sale-deeds are sham— 
Registration — Landlord and tenant—Lease, ewer 
tion of, admitted—Denial of landlord's  title— 
Estoppel. 

An unregistered letter is inadmissible in evidence 
to show that a deed of mortgage and a sale-deed 
executed previously are without consideration. and 
not intended to be acted upon or operative. [p. 423, 
col., 2. 

Namula Ramayya v. Nadipineni Appayya (1), dis- 
sented from. 

Pydah Venkatachalapathi v. Muthu Venkatachala- 
pathi (2), followed. 

Rajah of Venkatagiri v. Narayana Redi” (9 dis- 
tinguished. 

Where, in a suit by a landlord seal his tenant, 
the execution of the lease is admitted, the defendant- 
tenant is estopped from questioning oh challenging 
the plaintif- landlord's title. [p. 424, col: 1] 

Namula Ramayya v. Nadipineni Appayya (1), 
Pydah Venkatachalapathi v. Muthu V enkafackalapatht 


. (2), and Muthu Venkatachalapathy v. Pyinda Venkata- 


chalapathy Gary (3), distinguished, 


k 


being that at - 
transaction was entered into he (Todar Mal). 


74, 


‘ed into with his brother 


AR. 
First: RR from - the: doaa: of the 


Senior Subordinate . Judge, Rohtak, dated’ 


the 30th October, 1922. 


© Messrs. ‘Shamair Chand and. ‘Nanwa Mal,. 


for ihe Appellants. . 

.-Messrs: Jagan Nath ‘Aggarwal and Madan 
Gopal, ‘tor the Respondents. ` 

. : JUDGMENT. 

: ` BPoadway,. -J.—'This. and the con- 
nected Appeal No. 213 of 1923 have .arisen 
out of two-suits instituted by one Kan- 
haya Lalagainst his brother, Todar Mal. 
In the one case the plaintiff .sought to 
recover a sum of Rs. 6,193-50n the basis 
of-& moreg aan dated the 19th of 
January, 1911, securing a sum of Rs. 4,000 
carrying interest at the rate of 6 per cent. 
per annum, In the other suit a sum, of 


Rs. 288 was claimed on account of rent 


‘of a/house, and. ejectment : from the said 
house was also. prayed for. The defence 
set up by Todar Mal was that the mortgage- 
deed.had been indeed executed by him 
but that no consideration passed, the plea 
about the time When this 


was being pressed by-his creditors and that 
this mortgage transaction had been enter- 
in order to 
protect the: lands: ‘mortgaged -from his 
creditors. 
plea was thatthe lease. wasa bogus one 
and that the sale-deed executed on the 30th 
of November,.1910, relating to the house 


. which was the subject- matter ofthe lease 


had beem entered into in the same manner 
and for the-same reasons as the mort- 
gage was entered into a few weeks later. 
The two cases were tried together and by 
agreement of parties evidence recorded in 
one wasto be evidencein the other. In 


‘the suit on the mortgagethe ‘only issue 


that.was settled was:—Is the mortgage: 


deed without consideration and fictitious, 
the onus being placed on 
"Todàr Mal. 
` were:—- 


the defendant 
In the rent suit the issues 


l. Is the defendant & tenant. of the 


plaintiff ? 


'9.'Is the deed of lease fictitious? and 

3. What are the arrears.of rent?. 

The trial'Court examined the evidence on 
the record of the two cases and came to the 


i conclusion that . the- defendant Todar Mal 
had discharged the onus placed on him and 


had proved in the suit on the mortgage, 


' that no consideration had passed and that . 


“the mortgage was a fictitious one and in 


: | RATTI RAM D. NAKD LAL, 


‘on very flimsy material. 
‘noted was that the consideration money, 


Similarly,in the other casethe. in the name of the mortgagee. 


"plaintiffs were not 


‘with Todar 


“report: was duly made. 
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the suit on the lease that the sale of the 
house was without consideration and form- 
eda part ofthe same transactioh with the 
lease which was entirely fictitious and 
both suits were dismissed with costs, 

In these appeals the heirs of Kanhaya 
Lal, who has died, seek to establish the 


' fact that the: view taker by the learned 
- Subordinate Judge is wrong and that. con- 
' clusions arrived at are not warranted by the 


evidence on the record. 

Turning to the suit based on the mort- 
gageit is perfectly clear, and has been 
frankly admitted by Mr. Jagan Nath Aggar- 


"wal, thatthe onus of establishing want of 
-consideration and the fictitious nature of 


the transaction lay on the respondent. He 
urged that the: Court below had come to 
the right. conclusion on the evidence. 
An examination of this evidence, however, 
shows that the conclusions: arrived at by 
the learned Subordinate Judge are based 
The first point 


i.e, Rs. 4,0u0 had been paid at home and 
not "béfore the Sub- Registrar at the time 


of registration. Next it was urged that 


there was considerable delay in obtaining 


‘mutation and that even up to the present 


moment some land has not been mutated 
Thirdly, 
it was said that the account books of the 
reliable and that the 
evidence showing that Todar Mal was being 
pressed: by his creditors supported his 
allegation that the transaction was a bogus 
one and entered into in orderto defraud 


-the creditors or protect the property from. 


these creditors. 
Now having regard to the fact that the 
parties were brothers I am unable to see 


'anything sinister or suspicious in .the fact 


that the money was; paid at home. Again 
with regard to the mutation, possession 
under the mortgage-deed was to continue 
Mal. The Registrar's Offics 
had, under the rule, to report this transac- 
tion to the Revenue Authorities and the 
The mere fact 
that Kanhaya Laldid notshow any undue 


- haste in getting the lands mutated in his 


favour does not, to my mind discredit the 
transaction in .any way. With regard to 
the account books they have been produced 
and although the learned Subordinate 
J udge refers. to the ghair khata as being 
of “an irregular character’, no irregularity 
has been pointed. out. atthe bar. As far 


A 
[103 I, C, 1987; 
asLam able to- see these: account. “books 
‘are in order and there is nothing suspicious, 
. about them. 
Finally,as to the state of Todar Mal's 
-finances at that period, it seems to me that 


-formed, for itis obvious and. indeed ad- 


‘mitted that at that time Todar Mal. was.” 


badly in need of money. It is also in evi- 
- dence that after these transactions had been 
entered into Todar Mal was able to make 
'Settlement with various creditors and thus 
avoid decrees being. passed against him. 
This clearly shows that Todar Mal managed 
-to secure funds with which.to satisfy cre- 
ditors "who admittedly were pressing. 
- Kanhaya Lal's statement that these funds 
were, at any rate, partly provided by him 
by means of this particular mortgage trans- 
-action is, - therefore, amply supported. 
Kanhaya Lal- has gone into the witness- 


boxas a witness for the defenceand his. 


statement is clear that money. that was 
‘advanced was actually paid and that the 
‘transaction was entered into in good faith 
in orderto help his brother with money. 
Todar Mal, who is now dead, did not go 


into the witness-box at all although he was: 


alive during the proceedings. ? 
. Before disposing of this appeal it-is 
` necessary to refer ‘to’ certain documents, 
namely, Exs. D-land D-2. D-1 relating to the 
mortgage-deed.and D-2 to the deed of 
sale. 
tion of Nand Lal son of Todar Malit was 
- sought to bring these two documents on 
to the record objection to their admissi- 
bility was raised and they were disallowed. 


In consequence they have not been proved. ` 


Mr. Jagan Nath hes urged thatthe Oourt 
below was wrong in disallowing these 
documents and has asked that they should 
now be brought on to the-record and an 
opportunity g given to prove them if neces- 
sary. It is “said that these documents 
relate to the mortgage and the sale res- 


pectively, were written the day after. the. 
execution of the mortgage-deed and deed: 


‘of sale respectively and.nullify the effect 


of the mortgage and the deed of sale res-. 
pectively, in that they purport to be lefters ` 


stating that the deed of mortgage and the 
deed of sale were not to be acted'on and 


no money was due under the former and ‘ 


no property passed under the latter. 
They have been refused admjsseion on the 
ground that they required registration and 
it .has been urged: before.us that this ig 


BATTU RAM V, NAND LAL, _ 


“was 
. Narayana "Reddi (4), In that case, how-- 
"ever,it seems to 
- which’ is now before the Court, was not 
‘agitated. Their Lordships in. delivering 


When in thecourse of the examina- 


‘duly registering it; 
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“incorrect and that the documents are inad- 
` missible, 
“various authorities 
"both sides, 
‘ principally on 
no opinion adverse to Kanhaya Lal ean be. 


‘In support.of this. contention 
have been cited by 
Mr. Jagan Nath has relied 
Namula Ramayya Ve 
Nadipineni Appayga (1). This is a deci-' 
sion’ of ‘Mr. J ustice Phillips .of the 
Madras High Court in which it has been 


„held that an unregistered document which 
: merely shows that a registered sale-deed 


executed previously in respect of certain 
immoveable property was only nominal in 


` its natureis' admissible in evidence inas- 
“much as it is not used as evidence of any 
' transaction affecting. immoveable property. 

` Mr. Justice Phillips in coming to his con- 


clusion did not follow aFull Bench deci- 


-sion of his own Court reported as Pydah 


Venkatachalapathi v. Muthu Venkatachala- 


' pathi (2) and purports to rest his judgment 


on certain dicta to be: found. in -a case 
‘reported as Muthu Venkatachalapathy Y. 
Pyinda Venkatachalapathy Garu (3) which 
itself, according to Mr. Justice Phillips, 
based on. Rajah of Venkatagiri jv. 


me that -the matter, 


their judgment pointed -out that 


“The 


“real nature of this suit is for compensation 


for disturbing the plaintiff in his possession, 


“and doing the necessary acts to entitle him 


to possession, such, for example, as not 
executing the "counter- part of the lease.and 
so "that the ngn-regis- 
tration is itself part, of the plaintiff's cause 
of action.” Asl understand that judgment. 
the pointwe are now considering never 
arose and was never decided. 

On the other hand, Pydah Venkatachala- 
pathi v. Muthu V enkatachalapathi (2), a Full 
Bench of the Madras High Court laid down 
very clearly that an unregistered letter 
is inadmissible in evidence to show either 
that & sale executed the previous day is' 
in facta mortgage or that it. conveys no 
title. In. either view the unregistered 
letter affects immoveable property and is 
nof admissible i in evidence “without rogis: 


(1) 91 Ind. Cas. 452; 23 L. W. 19; (1926) M. W.N. 
135; A. I. R. 1926 Mad. 362. 

(2) 23 Ind. T 409; 26 M: L.J, 151: (1914) M. wW. 
N. 178; 1 L. 157. 

8) 17 Ind. ons 987; 23 M. L. J. 652; 12 M. L.T. 


“576 
ne M. 456; 4 M. L, J. 198; .6 Ind. Dec, (N: 8) 
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tration. In my judgment that case con- 


', eludés the: matter before us and I would,- 


.therefore,hold that neither of these docu- 


^ ments “are. admissible in 
- have been rightly excluded by the. Court 
below; ^ . 0 7 


in. evidence and 


Ín this view. of the. case it follows .that 


“the: appeal relating to the mortgage-deed 


must succeed and I would, therefore, accept 
itand grant the-plaintiff a decree as prayed 


with costs throughout. 


In the case. based on the. lease, certain 


“other < points have been raised. It was 


contended by Mr. Shamair Chand that. in- 


asmuch as. it is a suit by’ a landlord 


- against his tenant and the execution of the 


‘lease has been admitted, the defendant- 


"ienant:is estopped from questioning or 


‘challenging: the plaintiff-landlord's. title. 
‘On-the other hand Mr. Jagan Nath has 


referred to- three Bombay cases, namely, 
Dazmanlal v. Mulshankar (5), Shridhar Bal- 
krishna Vaidya v. Babaji Mula Agarya (6) 
and ‘Bhavan Lallu v. Umar Mahomed Bhaiji 


(Tia which:it: was held that. in certain. 


circumstances, a:defendant was not: estopped 


` from: challenging- the. title of‘a plaintiff “ 


-who-claimed to- be his landlord, A careful 
examination of those cases will show that 
they arenot applicable to the case before 


me. In-each of those cases what was-held . 


“was ‘that: the alleged tenant was not estop- 


ped from pleading the illegality of certain 
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at all. was the fact that in the deed of 
sale it was specifically: stated, that the . 
money -raised by way of sale-had been 
. paid to.cartain creditors in Court: on the 
. 28th of November, 1910, whereas the deed 
of sale was not executed till two days 
.later and the. plaintiff's account books 
Show that payments were entered up on. 
that date, i. e., 30th of November, 1910. I 
think there is;some force in Mr. Shamair 
Ohand'sargument that at that time Kan- 
haya Lal and Todar Mal were on the best 
possible tecms and that the money had, 
as .a matter of fact, been paid on the 28th 
November, 1910, and the entries made on 
the date when the document was finally 
‘executed and registered and thatthe de-. 
. fendant is attempting to take advantage 
of: this mistake. The onus is clearly on 
the defendant and, in my judgment, he has 
"failed to discharge that onus. 

I. would, therefore, accept this appeal 
as well with costs throughout and. grant 
the plaintiff a decree for the amount.claim- 
‘ed. The plaintiff is. also given a.deeree 
for ejeetment. i 

Skemp, J.—I concur. 
ESL. Appeal accepted. . 
ALN, A, 


transactions which had been entered. into - 


in contravention- of certain Statutes. In 
the present case nọ such question arises. 
"The plaintiff’ claims to have purchased 


“this. house from ‘his: brother on the 30th 
of November, 1910,and he further claims : 


| to -have.leased’ the, said property to his 


. ed into: colourably with a view toe p otect. 


brother under a lease, dated the 19th of 


. January, 1911. What the defendant seeks . 


to-do is to attack the deed of saleon the 
groundthat it was-never intended to be 
acted upon and was a fraudulent transaction, 
fraudulent in the sense that it was enter- 


ihe house from his creditors. As I have 
said, I do: not think that the authorities 
cited ‘by Mr. Jagan Nath assist him, but 
in, any. event ‘I am of opinion that the 
defendant has,failed to prove that the sale 


was, a fictitious one. ; 


The only point that raised any :suspicion . 


. (8) 32 B. 449; 10 Bom. L. R. 553. 
(6) 28 Ind. Cas. 134: 38'B. 709; 16 Bom. L. R. 586. 
(7) 100 Ind. Cas. 1004; 51 D.43, 29 Bom. L. R. 97; 
AL R. 1827 Bom, 129, , E 


ALLAHABAD HIGH COURT. 
Szcono Oivi Appzat No. 898 or 1924. 
April 22, 1997. p 
Present:—Mr. Justice Lindsay.’ 
SUKHRAMPURI—DEFENDANT-— 
APPELLANT 


versus 
MUHAMMAD ASHFAQ-—PZAINTIFF 
—HRs8PONDENT. 

Agra Tenancy Act (II of 1901), ss. 150, 154—Land 
held on religious service—Zemindar’s right of resump- 
tionz—'Specific service, what constitutes. 

A certain mahal was held by a Gosain for the, 
purpose of performing worship on condition that 
he could retain possession so long as he performed 

' worship but in case of his failing to perform the 
service, the zemindar would be entitled to résume 
and transfer the grant to another pujari: 

Held, that the Jand was held for the purpose of 
a specific service and was not -a charitable grant 
and was, consequently, resumable by. the zemindar 
when the service was no longer required. |p. 425, 


^ eol 1] “e 


Lands held ou religious service are not outside 
the ambit of s. 154 of the Agra Tenancy Act. [ibid.] 
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Second appeal against. the: decree'of the 


District Judgé, Cawnpore, dated the 8th 


of April, 1924. MN . 
Messts. Shiva Prasad Sinha. and Beni 

Bahadur, for the Appellant. BO 
Mr. Mukhtar Ahmad, for the Respondent. 


JUDGMENT.—In my opinion. the - 
. judgment of the lower. Appellate Court in” 


“this case is correct. The suit was a suit 
for resumption of a.muafi. under ss. 150 
and 154 of the Tenaney Act Il of 
1901. The first Court held thatthe lands 
had not been granted for the performance 
of any specific service and was also 
of opinion that the grant was a charit- 
able grant and, therefore, not resumable. 
The suit was dismissed. In appeal the 


learned Judge came to a contrary conclusion ' 
and wasof opinion. that the grant in. this. 


case was a grant for specific service and 
was resumable by the zemindar when the 
service was no longer required. 
There is no direct evidence of the terms 
. on which the grant was made, but in the 


wajib-ul-arz ‘of 1881, para. ll it is stated 


that in the mahal in which this property 
is situated 33 bighas'odd were in possession. 
of Gàyapuri Goshain, Chela of Bhagwan- 
puri, for the purpose of performing wor- 
ship. It is further stated. that he could 


retain possession solong as he performed | 


worship but in case of his failing to perform 


the service the zemindar was entitled to' 


resume and transfer the..grant to -another 
pujari. The learned District Judge was, 
in my opinion, right in treating this land 
‘aa being. held. for the purpose of specific 
. service, It is to be noted that s. 154 (1) 
(b) indicates that the service may be 
either religious or secular. I can see no 
evidence upon which it. could be held 
. that the grant was a charitable-grant and 
consequently outside the ambit of s.; 154. 
The decision of the lower Appellate Court 
is correct. J dismiss. this appeal - with 
costs including. fees.on.the higher scale. 

A. N. A. Appeal dismissed, `. 
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.  LAHOREHIGH COURT. — 
Urvit; REVISION-PRTITION No, 191 or 1927 
(Civrz, Arrea No.2776 or 1926), 

: May. 16, 1927. . 
. Present :—Mr, Justice Agha Haider. 
KHUSHI MUHAMMAD AND OTHERS— 
. < PETITIONERS, 
versus . 

Musammat BARKAT BIBI—RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 151, O. EX, 
rr. 8, 18,0. XLI, rr. 17, 19— Restoration of suits and 
appeals dismissed in default—Sufficient cause—ln- _ 
herent power of Court to restore—Inherent powers, 
when can be invoked. * 

Suits:ór appeals dismissed for default under 
O. IX, r.8 or O.XLI, r. 17 ‘can only: be restored if 
sufficient cause is shown and Courts in the 


.absence of- such sufficient cause „being shown, are 


precluded from invoking in aid their inherent ‘powers 
under s. 151, Civil Procedure Code. What is a:suffici- 
ent cause depends upon the particuldr circumstances 
of each case. [p.{426, col. 2; p. 427, col. L.]' a 

The provisions of O. IX, rr. 8 and 13 are exhaustive 
in respect of cases where the plaintiff -makes default 
in appearance in a suit and so are the provisions of 


O. XLI. rr. 17,19 in respect of cases where the .. 


appellant makes default in appearance inan appeal. 
(p. 427; col. L] PUMA eat 
When the Legislature has made: special provisions 


in order to’ meet, a particular contingency it is-not 


open to a party to' have recourse to the: residuary 
and more or less nebulous powers inherent in Courts 
under s. 151; Civil Procedure Code. - |p. 427, col. 2.] 

[Onse-law diseussed.| | . ie : 

: Petition, under O. XLI, r. 19,. Civil Proce- 
dure Code, for re-admission -of the appeal 
noted: above which was dismissed for de- 
fault under O. XLI, r; 17 by: Mr. Justice’ 
Agha Haider on the 11th March, 1927. ] 

Malik. Muhammad Amin, for the Peti-'. 
tioners. 

Mr.Amar Nath Chona, for Mr. Gobind 
“Ram Khanna, for the Respondent. 

ORDER.—The appeal out of which 
the application 'has. arisen came on for 
hearing before meon the-lith of March, 


. 1997, It was dismissed -for default as-nei- 


ther the appellant nor the Counsel appear- 
ed. The order passed by me runs as fol- 
lows :— 
.. “I have waited for Malik Muhammad 
Amin: for several minutes.. He “has. not 
put'in appearance: I reject. the. appeal, 
which is hereby dismissed. for- default of 
prosecution with costs.” D cd 

It may bè noted that on the11th March, 1927, : 
the.respondent was represented by Coun- 
sel. An application was put in on the 22nd 
of March, 1927, by Malik Muhammad. Amin 


‘accompanied by his affidavit. On the 8th of 


April, 1927, I admitted it and notice was: 
issued to the. opposite: party. Assuming 
every: word:‘of .the application . and the. aff- 
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davit to be true, there cannot be any doubt 
that the applicant has failed tò prove that 
. he was prevented by any sufficient cause 
: from appearing when the appeal was called 
on for hearing. After a perusal of the ap- 
plication and the affidavit the only impres- 
^. gion that is left upon one's mind is that the 
learned Counsel, who was to appear on be- 
` half ofthe appellant was grossly negligent 
and careless in the discharge of his duty 
both towards his client and this Court. 
In order to make sure if there was any 
mistake made by the office in putting up 
the case for hearing on Friday the lith of 
March, 1927, I sent for the proper official 
and iu the presence ofthe parties he ex- 
plained to me that everything was in order 
according to the established practice and 
.rules of the Court. In fact the learned 
Oounsel for the appellant exonerats the 
office. In his affidavit in para, 3 the learn- 
ed Counsel says “I do not know that 


such cases could be taken up on Friday ": 


and in para. 4 he says that “on account of 
this I did notlook up the liste for Friday 
the llth March well and misséd finding 
out the above case." The learned Coun- 
‘sel argued that this affidavit gives suff- 
cient cause for the restoration of the ap- 
“peal and in the alternative pleaded that 
he could appeal to the inberent powers of 
the Court to restore the appeal. Now, if 
this Court were to act upon affidavits of 
this kind and to restore cases dismissed 
for default, it would amount to puttinga 
premitim upon extreme carelessness and 
laxity on the part ofthe learned gentle- 
man of.the Bar. Personally 1 should bé 
reluctant to encourage any such beliefs 
among the members ofthe Bar that cases 
dismissed for defaultcan be restored, prac- 
tically on any ground, however, inadequate 
and absurd. I may here quote the case 
of  Krishnaswami Naidu v. Chengal- 
roya Naidu (1) which has a direct bearing 
on the question under consideration, as it 
deals with the petition of a Vakil who al- 
lows his case to be dismissed -for default 
of prosecution. In this case also there was 
& failure on the part ofthe Vakil to ap- 
pear when his appeal was calléd on for 
hearing. The appeal being dismissed for 
default'an applieation for restoration was 
made. It was held that if, in such a case 
the Court can act under its inherent 
powers it would involve afinding that in 


(1) 76 Ind. Cas. 836; 47 M. 171; 18 L. W. 870; 45 M. 
L: J. 813; 33 M, E. T. 207; A. L R. 1924 Mad, 114, 
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every case of dismissal of an appeal or & 
suit by reason of the non-appearance of 
the Vakil the Court has inherent. powers 
which it must exercise ex debito justitice 
in favour of setting aside the order dis- 
missing ihe suit or appeal. The learned 
Judges dissented from the view of law as 
laid down in Sonubai Baburao v. Shiva- 
jirao Krishanrao(2) and rejected the ap- 
plication for restoration, though reluctantly. 
The learned Counsel for the applicant 
drew my attention to acase reported as 
Mohar Chand v. Habib (3). But the facts 
of that caseare totally different from those 
of the ease before me. The affidavit filed 
in the case showed that the Counsel who 
was engaged in apart heard case before 
another Bench had taken responsible steps 
for bis appeal to be properly looked after 
and argued in his absence. The case 
stood 9th and laston the day’s list and 
arrangements had been made with another 


‘Counsel to appear when the case would be 


called on for hearing. He had further in- 
watch the case in 
Court and to inform the Counsel who was 
put in charge of the appeal asto when it 
was likely to be taken up, The clerk 


-went to the Court room at 11.30 and found 


that a& ease which stood fourth on the list 
was being heard. He went away apparent- 
ly feeling secure that there were four cases 
in between the case which was being heard 
and his master'scase. It happened, how- 
ever, quite unexpectedly that the list col- 
lapsed and at12 o'clock the last case No. 
9 was reached, thus upsetting everybody's 
calculations It may be noted that no one 
appeared even on behalf of the respond- 
ent in that case. On this affidavit which 
was accepted by the learned Judges the 
appeal was restored because inthe opinion 
of the learned Judges ‘sufficient cause’ had 
been made out. ` 

The expression ‘sufficient cause’ has not 
been defined forthe very best of reasons 
by the Legislature anywhere. Each case 
depends upon its own peculiar circum- 
stances and the Court has to arrive at its 
own conclusion upon the facts of each case. 
In the present case,as I have indicated above 
‘sufficient cause’ has not been made out. 
The trend of decisions also shows that suits 
or appeals dismissed for default under O. 
IX, r. Sor O. ALI, r. 17, Civil Procedure 
Code, can ‘only be restored if sufficient 

(2) 60 Ind. Cas. 919; 45 B. 648; 23 Bom. L. R, 110. 

(3) 89 Ind. Gas. 795; A. I. R. 1925 Lah, 617. 
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cause is shown' and the Courts, in the 
absence of such ‘sufficient cause’ bein 
shown, are precluded from invoking in aid 
their inherent powers under s. 151, Civil 
Procedure Oode. It has been laid down 
that the provisions of O. IX, rr. 8 and 13, 


-Civil Procedure Code, are .exhaustive in 


‘respect of cases where the plaintiff makes 
default in appearance in asuit and it fol- 
lows that O. XLI, rr. 17 and 19, Civil Pro- 
cedure Code are equally exhaustive in the 
matter of appeals. I may quote Gadi 


.Neelaveni v. Marappareddigari Narayana 


Reddi (4), Krishnaswamy Naidu v. Chengal- 
roya Naidu (1) Kallu v. Nadir Baksh (5) 
and Ram Sarup v. Gaya Prosad (6). The 
last case followed Gad Neelaveni v. Marap- 
pareddigari Narayana Raddi (4) The 


Bombay High Court still adheres to the view 


that apart from the provisions of O. IX, 
r. 9 and O, XLI, r. 18 of the Civil Proce- 
dure Code a Court has inherent jurisdic- 
tion to restore cases if the ends of justice 


so require, vide Bilasirai Lakminarayan v.. 


Cursondas Damodardas (7). In this case 
the law as laid down in Lalta Prasad v. 


Ram Karan (8) was followed, In another 


ease (alréajy referred to) of the Bombay 
High Court reported as Sonubai Baburao 
v. Shivajirao Krishnarao (2)the inherent 
powers of the’ Court were invoked and the 


.principles of law as laid down in Somayya 


v. Subbamma (9) and Lalita Prasad v. Ram 
Karan (8) were accepted and followed. 
Now the view taken in Somayya v. Sub- 
bamma (9) was distinctly abauuoned in the 
Full Bench case of Gadi Neelaveni v. Marap- 
pareddigari Narayana Reddi (4) and the 
case was overruled. Lalita Prasad v. 
Rim Karan (8) in its turn was based upon 
Somayya v. Subbamma (9. Having regard 
to this history of the case-law it is clear 


that Somayya v. Subbamma (9) ia not accept- 


ed as good law in Madrasand the view 
of the law laid down in Lalta Prasad v. 
Ram Karan (8) must be taken.to have been 
definitely departed from in the later Allaha- 
bad decisions which accept the view of 


(4) 53 Ind. Cas. 817; 43 M.94; 37 M. L. J. 599; 
26 ML. T. 377; 10L. W. 606; (1920) M. W.N. 19 
(F. B.). 

(5) 64 Ind. Cas. 527; 19 A. L. J.907; A. I. R. 1922 
All. 441. 


(6) 90 Ind. Cas. 180; 24 A. L. J. 56; A. I. R. 1925 All. 


610; L R. 6 A. 601 Civ.; 48 A. 175 (F. B... 
(7) 53 fud. Cas. 252; 44 B. 82; 21 Bom. L. R. 952 
(8) 14 Ind. Cas, 137; 34 A. 426; 9 A. L. J. 666. 
(9) 26 M. 599. 
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v. Marappreddigari Narayana Reddi (4). 

This being soit must be admitted with 
all due respect that the foundation on 
which Bilasirai Lakminarayan v. Cursondas 
Damodardas (T) and Somubai Baburao v. 
Shivajirao Krishmarao (2) were based haa 
been undetermined and the authority of 
these two cases loses much of its sanc- 
tion. I may further observe that the atten- 
tion of the learned Judges of the Bombay 
High Court who decided the case reported 
as Sonubai Baburao v. Shivajirao Krishna- 
Tao (2) does not appear to have been drawn 
to the Full Bench case reported as Gadi 
Neelaveni v. Marappareddigari Narayana 
Reddi (4) although the latter decision was 
given on the Ist of October, 1919, while 
the case reported as Sonubai Baburao v. 
Shivajirao Krishnarao (2) was not decided 
until the 9th of August, 1920, When the 
Lagislature has made special provisions in 
order to meet a particular contingency it 
is not open to a party in.my humble 
judgment toJhave recourse to the residuary 
and more or less nebulous powers inherent 
in Courts to do justice under s. 151 of the 
Civil Procedure Code. I need not refer to 
the numerous authorities of the various 
High Courts which lay down that the 
powers recognised by 8.151 of the Civil Pro- 
cedure Code cannot be exercised when there 
are specific provisions in the Code to meet 
the exigencies of a particular case. Joshi ` 


.Shib Prakash v. Jhinguria (10), Tota Ram 


v. Panna Lal (11), Ajodhya Mahin v. 
Phul Kuar (12) and Bissa Mal v. Kesar 
Singh (13) may be taken as samples, It is 
laid down in Krishnaswamy Naidu v. Chen- 
galroya Naidu (1) which itself is founded 
upon Gadi Neelaveni v. Marappareddigari 
Narayana Heddi (4) that where a Code 
declares the law on any matter specifically 
dealt with by it, the law must be ascer- 
tained by the interpretation of the lan- 
guage used by the Legislature for the 
essence of,a Codeis to be exhaustive on such 
matters.  . 

In view ofthe weight of authorities I 
do not feel strong enough to allow the 


(10) 78 Ind. Cas. 416; 46 A. 144; A. I. R. 1924 All, 
446. ' 
(11) 79 Ind. Cas. 997; 46 A. 631; 22 A: L. J. 583; A, 


.I. R. 1924 All. 668; L. R. 5 A. 347 Civ. 


(12) 65 Ind. Cas. 341; 1 Pat. 277; (1922) Pat. 61; A. L 
R. 1922 Pat. 479. 
(13) 58 Ind. Cas. 


789; 1 Lah” 363; 83 P. W. R. 1920: 
2 Lah. L.J. 249% — . : 
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present application and to restore the ap- 
péal which had been dismissed for défault. 
I, therefore, dismisg this application with 
costs. 


EL Application dismissed. 


ALLAHABAD HIGH COURT. 
First ArePEAL FROM ORDER No. 203 or 1926, 
May 20, 1927. 
Present:—Justice Sir Cecil Henry Walsh, 
Kr., and Mr. Justice Iqbal Ahmad, 
GANESH AND ANOTHER—DEFENDANTS 
—APPELLANTS 
versus 
DASSO—PrariNT48P AND Musámmat 


BUDHA —DEFENDANT—RESPONDENTS. 

Occupancy holding—Morigage—Mortgagee getting 
possesston—-Dispossession by trespasser—Right to eject 
irespasser—Possessory title good against all but true 
owner—Suit on,possessory title and suit under s. 9 of 
she Specific Relief Act, difference Qetween—Practice 
—Disposal of suit on preliminary point—Duty of 
Court to record findings on other issues. 

Possessory title is good against everybody except 
the true owner and, in the case ofa wrongful ouster, 
a plaintiff is entitled to succeed upon the strength 
of previous possession, if the defendant fails to prove 
a better title. [p. 428, col. 2.] 

Therefore, ina suit for possession ifthe plaintiff 
proves that he was in peaceful possession at the time 
cf dispossession by the defendant, the defendant can 
cnly resist the claim for possession on proving title 

. in himself. If he fails to prove title, the plaintiff is 
entitled to à decree on the basis of his possessory 
title Rotwithstanding the fact that the plaintiff did 
not frame his suit as a suit under s. 9 of the 
Specific Relief Act, and did not sue the defendant 
within a period of gir months from the date of his 
dispossession  [ibid.] 

The distinetion between suits under s. 9 of the 
Specific Relie£ Act and those based on possessory title 
is that title is no defence ina suit of the former 
kind while it affords a conclusive defence in other suits. 
[p. 429, col. 1. 

If a plaintiff in a suit for possession claims a 
dacree on the basis of title and further claims a 
decree for damages, the suit does not come within 
the purview of s. 9 ofthe Specific Relief Act, and 
if the plaintiff fails to prove his title, either pos- 
sessory or asa’ rightful owner, he cannot be granted 
a decree for possession even though the suit may 
have been brought within six months of the date of 
dispossession. [p. 429, col. 2.] . 

li the mortgagee of an occupancy holding succeeds 
in getting possession he is entitled to have his posses- 
sion protected as against everybody except the true 
owner. [ibid.| : 

Per Walsh, J.—Y ven ifa suit is dismissed upon a 
preliminary point, itis of the greatest advantage to 
the parties and to the Appellate Court that all the 
issues should be determined because preliminary 
pcints are sometimes unsound and if they are over- 
ruled in the Appellate Court, the Appellate Court 
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is then seised of all the material which enables it ta 
dispose ofthe suitifit happensto disngree with tho 
first Court. [p 430, col. L] 

First appeal from an order of the Subor- 
dinate Judge, Allahabad, dated the 6th of 
September, 1926. 

Mr, M. Mahmoodullah, for the Appellants, 

Mr. T. A, R. Sherwani, for the Respond- 
ents, 


JUDGMENT. ] 
Jabal Ahmad, J.—This appeal must 
fail. It is well settled that  possessory 


‘title is good against every body except the 


true owner and,in the case ofa wrongful 
ouster, a plaintiff is entitled to succeed 
upon the strength of previous possession, 
if the defendant fails to prove a better 
title.. Against a mere trespasser prior 
possession is itself a title inasmuch as 
possession raises a presumption of title. 
Possession in law is a subsisting right 
which the law protects and which can be 
enforced against any person who does not 
prove a better title. Accordingly in a suit 
for ejectment against a trespasser based 
on the plaintiff's title, if the plaintiff fails 
in proving title in himself but proves 
that he wasin peaceful possession of the 
property in suit atthe time of his wrong- 
ful ouster by the defendant, he is entitled 
to adecree for possession as against the 
trespasser. In short, in asvit for posses- 
sion if the plaintiff proves that he was in 
peaceful possession at the time of dispos- 
session by the defendant, the defendant can 
only resist the claim for possession on prov- 
ing title in himself. If he fails to (prove 
title, the plaintiff is entitled to a decree 
on the basis of his possessory title notwith- 
standing the fact that the plaintiff did not 
frame his suit as a suit under s.9 of the 
Specific Relief Act; and did not sue the 
defendant within a period of 6 months 
from the date of his dispossession. A dis- 
tinction is to be drawn in cases under s. 9 
of the Specific Relief Act and cases in 
which Courts grantthe plaintiff a decree 
in suits filed after six months of the date of 
disposeeseion on the basis of the plaintiff's 
possessory title. In suits unders. 9 of the 
Specific Relief Act a person who has been 
disposseseed is entitled toa decree for pos- 
session if he files a suit within six months of 
the date of dispossession “notwithstand- 
ing any other title that may be set up in 
such suit". In suits under s. 9 of the 
Specific Relief Act the Court does not 
try question of title and, therefore, the de- 
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fendant cannot resist the plaintiffs suit 
on the ground of his being the rightful 
owner. No matter how good the title of 
the dispossessor, the person previously in 
possession is entitled toa decree for pos- 
session in suits under s. 9 of the Specific 
Relief Act provided he brings the suit 
within 6 months ofthe date of his dispos- 
session. That is not thecase in suits for 
possession brought more than 6 months 
after the dispossession of the plaintiff. In 
such suits Courts have to try questions of 
title and, therefore, it is open to a defend- 
ant notwithstanding the previous posses- 
Sion of the plaintiff to resist the claim for 
possession by setting up and proving a 
title in himself. In other words, title is 
no defence in a suit under s. 9 of the 
Specific Relief Act but affords a conclusive 
defence in other suits. 

In the suit, giving rise to the present 
appeal, the plaintiff alleged that he wasin 
possession asa mortgagee of half of the 
holding in dispute by virtue of a mort- 
gage-deed executed by defendant No. 1 
in favour of the plaintiff on the 12th of 
July, 1925, and that the defendants wrong- 
fully dispossessed him from the holding. 
The suit was not resisted by defendant 
No. 1. Defendants Nos. 2 and 3 contested 
the suit on the ground that the holding 
in dispute belonged to them and that the 
mortgage in favour of the plaintiff was 
invalid. They further alleged that the 
plaintiff was neverin possession and was 
never dispossessed by them. 

A number of issues were framed by the 
trial Court. But that Court, without first 
ascertaining what the facts were and, with- 
out deciding the questions of fact that 


were necessary for determination of the: 


suit, dismissed the suit on the ground that 
the plaintiff being a mortgagee of an oc- 
cupancy holding, a transfer of which is pro- 
hibited by law, was not entitled to maintain 
the suit, 

On appeal by the plaintiff the lower Ap- 
pellate Court after pointing out that de- 
fendant No. 1 did notcontest the suit, nor 
did she set up the invalidity ofthe mort- 
gage as a bar tothe plaintiff's claim, held 
that if defendant No. lwas the owner of 
half of the holding and if the plaintiff had 
succeeded in getting pogsessicn of that 
share of the holding as a mortgagee the 
contesting defendants, viz., defendants Ncs. 
2 and 3 cannot be allowed to resist the 
plaintiff's claim on the ground of the 
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invalidity of the mortgage executed by 
defendant No. 1. That Court further held 
that the suit having been brought within- 
a month ofthe alleged date of disposses- 
sion it was “amply within the period of 
limitation for a suit under s. 9 of the 
Specific Relief Act" and ''therefore, the 
plaintiff might have been entitled to a 
deeree for recovery of possession under s. 
9 of the Specific Relief Act". As the suit 
was decided by the trial Court on a pre- 
liminary point, and the decision on that 
point was reversed by the lower Appellate 
Court, that Court remanded the suit to 
the trial Court for decision on the merits. 

In appeal before us itis argued on behalf 
of defendants Nos 2 and 3 that the suit be- 
ing a suitbased on a title in which the plaint- 
iff not only claimed a decree for possession 
but aleo a decree for damages, s. 9 of the 
Specific Relief Act had no application to 
the case. This contention of the learned 
Counsel is well-founded. If a plaintiff in 
& suit for possession claims a decree on 
the basis of “title and further claims a 
decree for damages, the suit does not come 
within the purview ofs. 9 of the Specific 
Relief Act, and if the plaintiff fails to 
prove his title, either possessory or as a 
rightful owner, he cannot be granted a 
decree for possession even though the suit 
may have been brought within six months of 
the date of dispossession. 

But though the lower Appellate Court 
was wrong in assuming thatthe plaintifimay 
be entitled to a decree unders. 9 of the 
Specific Relief Act,in our judgment the 
order of remand passed by that Court is 
perfectly correct, and ought to be affirmed. 
It is clear that a mortgage of an occupancy 
holding is prohibited by law and it may 
have been open to defendant No, 1 to con- 
test the validity of the mortgage on that 
ground but, as already stated, defendant 
No. ldid not contest the suit and did not 
set up ihe invalidity of the mortgage as a 
bar to the plaintiffs claim. If the plaint- 
iff on the basis of the invalid mortgage 
succeeded in getting peaceful possession 
of the holding, he is entitled to a decree 
as against defendants Nos. 2 and 3 on the 
basis of his posseesory title, provided that 
those defendants are not the owners of the 
share of the holding mortgaged to the 
plaintiff. If the plaintiff succeeded in 
getting possession as a mortgagee under 
an invalid mortgage he is entitled to have 
his poeseesion protected as against every 


ED REN 
' "body except; the’ true owner. 


owners of the share.of the holding mort- 
gaged to the plaintiff, the. plaintiff's suit 
. is bound to fail. 
“ that the suit cannot be decided without 
"deciding the ‘questions of fact noted above; 


, Accordingly I would dismiss the appeal with - 


costs. .. . nU" 
Walsh, J.—lentirely agree with the 
judgment which has just been delivered. 


It is a pity that the trial Courts do not 


realize the serious mischief which is con- 
tinually done by these impetuous methods 
oi deciding what are. really academic 
points. Counsel for the appellants contends 
that in fact the appellants are, at any rate, 
interested in one-half of the property. To 
take an extreme case they: may eventual- 
ly succeed in persuading the Court that 
they and their predecessoré-in-title have 
"been in adverse possession for a thousand 
years and that the plaintiff never had & 
leg tostand upon, But the fact is that 
they have not done.so at present because 


no evidence has been called, We have. 


pointed out over and over again that even if 


` a Suit is dismissed upon a preliminary . 


pointit is of the greatest advantage to the 
^' parties and to the Appellate Court that all 
the issues should be determined because 
‘preliminary points are' sometimes unsound 


and if they are overruled in the Appellate , 


Court, the Appellate Court is then seised 
of al] the material which enables it to dis- 
pose of the suit ifithappens to disagree 
with the first. Court. Itis clear from what 
has already been said that our decision re- 
lates to the claim only so far as it is based 
‘upon a possessory title when the facts 
are ascertained and found. Any point of 
law not disposed of by usin dismissing 
this appeal which really arises on the find- 
ing will be open to either party. | 
By the Court,—The appeal is dismiss- 
- ed with costs. f i 
A NA, ‘Appeal: dismissed. 


- 


^ 


b iBSAN EASSANRHAN-V, PANNA LAL, 
i It is abvious, . 
. `. -that if defendants Nos. 2 and 3 are the 


It is manifest, therefore, 
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PATNA HIGH COURT. 
APPEAL FROM ORIGINAL Dgo«sE No. 45 oF 
1:24. 

: June 23, 1927. 
Present:—Mr. Justice Ross and Mr. Justice 
Kulwant Sahay. : 


. IHSAN HASSAN KHAN AND OTBERS— 


APPELLANTS 
- Versus < 


PANNA LAL AND OTHERS— RESPONDENTS, 

Muhammadan | Ldw-—Marriage, with idolatress, 
validiiy of —Offspring, whether legitimate. 

Under the Muhammadan Law a Muhammadan 
male may contract a valid marriage with a Muham- 
madan woman or witha Kitabia, ie.,& Christian or 
a Jewess but not with an  idolatress or a fire 
worshipper, but if he does marry an idolatress or a 
fire worshipper the marriage is not void (batil) but 
merely invalid (fasid). (p.433, col. 1]. : < 

Even though a woman was originally’ a Hindu, 
still in the absence of proof that she had already 
been married before her marriage with the Muham-. 
madan, or that, if married, her husband was living at 
that time, .her marriage with the Muhammadan will 
not be void but merely invalid and the offspring of 
such marriage will not be illegitimate but legitimate. 


[ibid] 


An acknowledgment by the father confers the 
status of legitimacy on the offspring even though 
hero ie no definite proof of a vàlid marriage. [p. 433, 
col. 2. : 

Sadik Husain Khan v. Hashim Ali Khan (2), 
Habibur Rahaman v. Altaf Ali Chaudhury 43), 
Habibur Rahman Chowdhury v. Altaf Ali Chow- 
dhury (4), followed. 


. - Appeal from a decision of the Additional 


Subordinate Judge, Monghyr,. dated the 
27th August, 1923. 
Messrs. Khurshaid Husnain, Sultanuddin 


“Husain and. Syed Ali Khan, for the Ap- 


pellants. f l 
Messrs. C. C. Das, Murari Prasad, Janak 
Kishore, G.N. Mukharji and Sambhu Saran, 


. for the Respondents. 


JUDGMENT. 
- Kulwant Sahay, J.—Thisappealarises 
out of a suit instituted by the plaintiffs- 
appellants for recovery of possession of 1 
anna 6 gandas 3 kauris odd share in Mahal 
Mohiuddinpur Katarmala and Sisauni, 


. Tauzi No. 654 of the Monghyr Collectorate, 


"The plaintiffs’ case is that Haji Moham- 
mad Amir Hasan Khan had two wives. By 
his first wife, Musammat Bibi Kadirunnisa, 
be had a daughter Bibi Fazilatunnisa and 
two sons Hadi Hasan Khan and Mehdi Ha- 
san Khan. Hadi Hasan Khan and Mehdi 


: Hasan Khan died in the lifetime of their 


father, and the defendants Nos. 2—14, who 


. ‘are described as the defendants 2nd and 3rd 


parties, are theheirs ofthesetwo predeceased - 
sons. The second wife of Amir Hasan Khan, 
according to the plaintiffs, was Bibi Kam;_ 


1103 T. O. 1887] - 
runnisa. The plaintiffs Nos. 1 and 2?''elaim 
to bethe sons and thé plaintiftNo 3 claims 
to be the daughter of Amir Hasan Khan by 
this second wife. It is alleged that there 
were two other daughters, Saidunnisa and 
Kaniz Batul by the second wife, both of 
whom are now dead, and the defendant No. 
16 is the daughter of Saidunnisa. 
not join in the suit and she was, therefore, 
made the defendant 5th party in the present 
suit. gre n , 
' The plaintifs allege that Amir Hasan 
Khan died on the. 5th of October, 1896, 
leaving Fazilatunnisa his daughter by the 
first wife, Bibi Kamrunnisa his second. 
wife, and the plaintiffs and their two 
deceased sisters, the children of the second 
wife,as his heirs according to the Muham- 

: madan Law, The two sons by the first. wife, 
Hadi Hasan Khan and Mehdi Hasan Khan 
having died in the lifetime of their father, 
their children were excluded from. inherit- 
ance according to the Muhammadan Law. 
Amongst the properties left by Amir Hasan 
‘Khan was an 8:annas share in village Ka- 
tarmala the village now in dispute. Accord- 
‘ing to the plaintiffs the share of Fazilatun- 
nisa was 7/ó4ths and that of the second wife 
Kamrunnisa and her children amounted to 
57/64ths in the properties left by Amir 
Hasan Khan. On the death of Amir Hasan 
Khan, various: litigations .took place bet- 
' ween the daughter and the heirs of the two. 
sons by the first wife and the second wife 
. and her children, and it was asserted - by 
Fazilatunnisa the daughter . by- the first 
wife that Kamrunnisa was not 
wife of Amir. Hasan Khan and- that her 
children were not the legitimate children of 
her father. It would be necessary to con- 
sider in detail the various litigations that 
took place between the parties. : 
In 1908 a suit was instituted by the pre- 
sent plaintiffs and. their mother for a dec- 
laration of their title to their legal 
share in thevillage now: in dispute. This 
suit was dismissed by. the Subordinate 

' Judge, and during the pendency of an ap- 
pealin the High Court a compromise was 


effected on the 5th of March, 1917, and a. 


compromise decree’ was made under which 
the plaintiffs got 1 anna 7: gandas 3 kauris 


-the sons of Mehdi Hasan Khan who is the’ 
defendant No. 2 in the. present suit, De- 
fendant No. l had, however, purchased the 
share of Zafar Hasan Khan in’ execution of 
certain decrees partly ptior and partly sub- 


1 
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She did 


the. 


. putes arose between the 
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sequent to the suitin which the compromise 
was made. The plaintiffs allege that they 
got actual delivery of possession of the 
share they got under ‘the compromise, but’ 
that they were dispossessed by the defend- 
ant No. 1 in September, 1920. As the de- 
fendant No. 16 who is the daughter of one 
of the deceased sisters of the plaintiffs did 
not join in the suit, the present suit wasin- 
stituted for recovery of possession of l anna 
6 gandas 3 kauris:odd share after excluding’ 
the share of the defendant No. 16. The 
suit was contested by the defendant No, 1 


the purchaser of the interest of Zafar Hasan ` i 


Khan and by the defendant No. 15 who is 
a mortgagee from the defendant No, 1. The 


defendants Nos. 17 and 18 who are the de-... 


fendants sixth party in the suit are pur-. . ` 


chasers of the disputed property inexecution: - 


ofa mortgage-decree against Zafar Hasan 
Khan and they did not contest the suit. 

. The principal contention of the contest- 
ing defendants was that the plaintiffs were 
not the legitimate children of Amir Hasan 
Khan andewere not his legal heirs; that the 
defendant No. 1 being the purchaser of the 


disputed share in execution of his decree 


against Zafar Hasan, prior to the compro: 


mise decree of the 5th of March, 1917, was . 
.not bound by the said decree, and that the 


said compromise was fraudulent, 


The learned Subordinate Judge has held. 


that the plaintiffs are not the legal heirs and: 
legitimate issues of Haji Muhammad Amir 
Hasan Khan, and that they have no title to 
the property in dispute and he has “accord: 
ingly dismissed thé suit. | 

Tne principal point argued. 


appeal- relates to thé question -raised by 


the: seventh issue framed by the learned ° 


Subordinate Judge, viz., whether the plaint- 
iffs are legal’ heirs and legitimate issues 
of the late Nawab Amir Hasan Khan ? Soon 
afterthe death of^Amir Hasan Khan dis- 
3 : 18 parties as fegards 
the inheritance. Amir Hasan Khan died 
in October 1896, and in 1897 an application 
was mee by Kamrunnisa and her children 
for registration of their names under the 
Land Registration Act in respect of their 
57/64ths “share in the 8-annas of Mouza 


' Katarmala owned by Amir Hasan Khan, 
odd share from Zafar Hasan Khan one of. 


Objections were made by Fazilatunni: 

by the heirs of Hadi ean and Mehdi 
Basan. , A reference was made to the Civil 
Oourt under the provisions of. the Land 
Registration Act, and .the learned Subor- 
dinate Judge who heard the reference held 


in this . 
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by his decision dated the 5th of December, 
1898, (Ex. A) that the petitioners had no 
right to the possession of the property and 
were not entitled to have their names regis- 
tered in the Collectorate. This decision was 
based on the finding that Kamrunnisa was 
notthe wife and her children were not the 
legitimate issues of Amir Hasan Khan. The 
result was that the application of Kamrun- 
nisa and her children for registration of 
their names ‘was dismissed, and Fazilat- 
unnisa, the daughter by the first wife, 
was registered in respect of 4-annas, the 
heirs of: Medhi Hasan in respect of 1 anna 
9 gandasand odd, and the heirs of Hadi 
Hasan in respect of 2 annas 10 gandas odd 
in respect of the village in dispute. — ^. 
: * We next find that in 1899 àsuit was insti- 
tuted by Fazilatunnisa in the Court of the 
Subordinate Judge at Muzaffarpur against 
Kamrunnisa and herchildren who were the 
defendants lst party for a declaration that 
' ghe was the only: heir of her father Amir 
Hasan Khan. The heirs of her predeceased 
brothers Hadi Hasan and Mehdi Hasan were 
made the defendants 2nd party in this suit. 
The learged Subordinate Judge by his de- 
cision, dated the 20th of September, 1901, 
held that the present plaintiffs were the 
legitimate issues and their mother was tlie 
lawful wife. of Amir Hasan Khan. This 
judgment of the Subordinate Judge was con- 
firmed in appeal by three Judges of the 
Oaleütta High Court on the 18th August, 
1904. Thisjüdgmentis Ex.2 in this case 
andis reported as Bibee Fazilatunnisa v. 
Bibee Kamrunnisa (1). . ` 


In1903 the present. plaintiffs and their 
mother instituted a suit No. 416 of that 
year in the Court of the Subordinate Judge 
at Muzaffarpur challenging the decision of 
. the Subordinate Judge of Monghyr in the 
reference under the Land Registration Act. 
This relatedto the 8-annas share in Mouza 
Katarmala which lay in the District of 
Monghyr and to two houses situated in the 
District of Muzaffarpur. The learned Sub- 
ordinate Judge held that the plaintiffs had 


no cause of actionin respect of the two . 


| houses as they had passed ont of the hands 


of Amir Hasan Khan in his lifetime, and: 


as regardsthe claim to the share in Mouza 


/" Katarmala he held that the property was 


situated inthe District of Mongbyr and 
that he had, therefore, no jurisdiction to 
entertain the suit and he dismissed it on 


2) 9.0) W, N. 32 
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that ground on the 4th of November, 1910. 
Against the decision of the Subordinate 
Judge an appeal was taken to the High 
Court in which the compromise was effected 
on the -5th of March, 1917, as stated above. 
. We thus find that the question as regards 
Kamrunnisa being the wife and the plaint- 
ifs being thelegitimate issues of Amir 
Hasan Khan was differently decided at 
different times. In the present case the 
oral evidence adduced on either side is 
inconclusive. Mohammad Hyder Khan is 
the only witness examined on the side of 
the defendants to prove that Kamrunnisa 
was not the lawfully married wife of Amir 
Hasan Khan and that her children were 
not the legitimate issues of their father; but 
his cross-examination makes it clear that | 
he is not a witness upon whose testimony 
it ean be definitely said thatthe plaintiffs 
are not the legitimate issues of Amir Hasan 
Khan. As regards the documentary evidence 
reliance is placed on the side of the defend- 
ants on three documents, viz , a Will (Ex. V) 
dated the 10th of November, 1884, and two 
mukarrari deeds (Exs. T & U) dated the 
6th of December, 1884, and: Ist of July, 1890. 
The first document although it is called 
a Wil is really a gift by Amir Hasan 
Khan of considerable properties to his 
daughter Fazilatunnisa and to the children 
of his two deceased sons Hadi Hasan 
Khan and MehdiHasan Khan. The argu- 
ment is that in the genealogy contained 
in this document no mention is made of : 
the second wife or of the children by the ' 
eecond wife, noris there anything in the 
body. of the deed to show that Amir Hasan 


‘Khan had another wife and children by 


that wife. This document was executed by 
Amir Hasan Khan in order to providefor 
the children of histwo predeceased sons 
who on aecount of the death of their 
father were excluded from inheritence and 
the absence of any mention of the plaintiffs 
and their mother does not necessarily 
lead to the conclusion that he had no 
Second wife.and children by that wife. In 
the: mukarrari pattas (Exs. T -and U) there 
is no doubt that the mother of the plaintiffs 
is described as Musammat Kuaur, daughter 
of Lalji resident of Dulighat one of the 
quarters of Patna City and the mukarrari 


‘was granted to her in consideration of 


faithful services rendered by her to Amir 
Hasan Khan and to his wifeand this is no 
doubt a strong evidence in favour of the 


defendants, The explanation, however, 
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given .by the . plaiàtifis i is that Amir Hasan 
Khan felt a certain amount-of delicacy in 
openly declating Kamrunnisa to be. his 
Wife’ and her children to be his legitimate 
issues, and in 1892 when Amir Hasan was 
-going on pilgrimage to Mecca- he acknow- 
ledged Kamrunnisa to be'his lawful wife 
and her children to be his legitimate issues. 
. This acknowledgment is contained in an 
'am-mukhtarnama dated the 25th of Novem- 


‘per’ 1892 (Ex. 15). In this. mukhtarnama: 
the plaintiffs Nos: 1-and:2 are.described 
as his sons and. Bibi Kamrunnisa is describ- : 
ə. Again, in a kabala ~ 


. ed ashis second wife. 
` “dated the 4th of April 1893.(Ex. 14) executed 
by Amir Hasan Khan the. plaintiffs Nos, 
land 2 are described as.his minor sons; 
and in his Will. dated the 71st April 1593 
(Bs. 13), there isa clear acknowledgment 
that Kamrunnisà was his second wife and 


the present plaintiffs and their two deceased | 


sisters were bis sons and daughters and 
they were all. his legal heirs. 
"find that in the Wiil (Ex; V) and in the two 
.atularrari paitas (Exs. T arid U) there.is an 
omission to describe Kamrunnisa as his 
' wife andshe .is described as the daughter 
“of Lalji, while “in. the am mukhtarnama 
(Ex. 15) in the kobala (Ex. 14) andin the 
“Will (Ex, 13) thereisa clear admission that . 
* ghe washis second wife and that, her issués 
. were his legitimate issues. It is, no doubt, 


the case of the plaintiffs that Kamrunnisa i 
-was'born of Muhammadan parents aud: 


was married in the regular legal form, while 
‘thé caseof the defendants isthat she was 
-a Hindu born of Lalji Kahar and married 
‘to one Ruplal: Kahar and that she. was 


working asa maid-servant in the house-. 


hold ot Amir Hasan Khan and that Amir 
Hasan Khan had illicit intercourse with 
. her. 
pattas lend some support to.the defendants’ 
allegation that the plaintiffs mother was.a 


Hindu and was the daughter of Lalji; 


but the evidence that she was married -to 
Ruplal is entirely. insufficient. 
“Muhammadan Law a Muhammadan male 
‘may contract a valid marriage with .a 
-Muhammadan woman or with a Kitabia, i. 
' &, aChristian oraJewess but not with an 
-jdolatress - or a fire-worshipper, burif he 
does marry an idolatress or. a fire- worshipper 
the marriage is not void (batil) but merely 
invalid (fasid)—See Mulla's Principles 
-of Muhammadan Law, s. 200; Bir Rowland 
"Wilson's Digest of Muhammadan Law, 


88. 
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We thus. 


The recitals in the two mukarrari. 


Under the. 
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Vol. II, page 388 (4th Edition). Therefore; 


.even ifit be assumed that Kamrunnisa was 


originally a Hindu named Musammat Kuar, 
still ia the abseace of proof that she had 
alreadv been married before her marriage 


“with “Amir Hasan Khan or that if married. 


her husband was living at that time, her. 
marriage with Amir Hasan. Khan will not 
be void but merely invalid, and the off- 
spring of such ma; riags will not be illegiti- 
mate but legitimate issues of their father 
e e Mulla's Principles of Muhammadan 
aw 

In this state of the evidence all that we 
can say is that the marriage of Amir 
-Hasan Khan with Kamrunnisa is uncertain. 
It cannot be said that if has been dis- 
proved. Under the  cireumstances the 


-acknowledgment of Amir Hasan Khan coa- 


tained in the am-mukhtarnama, the kobala 
and the Will (Exs. 
undoubtedly go to prove the legitimacy of 
the present plaintiffs [Sadik Husain Khan v. 
Hashim Ali Khan (2), Habibur Rahaman. v. 
Altaf Ali, Chaudhury (3) and Habibur 
Rahman Chowdhury v. Altaf Ali Chowdhury 
(4).] Undér the circumstances and having. 
regard to the unequivocal acknowledg- 
ment of Amir Hasan Khan it must be 
held. that the plaintiffs are tbe legitimate 
issues of Amir Hasan Khan.  . 

If the plaintiffs, are the legitimate issuds 


of Amir Hasan Khan then Zafar Hasan the - 


defendant No. 2 had no title to theshare. 


-claimed by him and the defendant No. 1 
acquired no title under his purchase in- 


execution of his decree: against Zafar 


- Hasan Khan, : 


The question - was essa in: this appeal 
on behalfof the defendants that the plaint- 
iffs suit was barred by limitation. The 
issue as regards limitation was not pressed 
before the Subordinate Judge and he was 
of opinion that the suit was not. barred 
by limitation. The evidence has been- 
placed before us, and the evidence of 
plaintifie’ witnesses Nos. 1, 3 and 4, and the, 


(2) 36 Tad. Cas. 101; 210. W. N. 130; 31 M L. 4. i 
607; 14 A. L. J. 1248; 190. C. 193; 18 Bom. L. R. 1037; 
T 0; 38 A. 627; 1 P. 


4 
: ; J. 383; 6 L. W. 378; 
10 Bur. L.-T .140; 431A 212 (P. O.). 
aan Cas. 545; 23 O. W. N. 1; 29 0. L. J. 60; ` 
46 O, 2 
(4 60 Ind. Cas. 837; 26 C. Ww. N. 81; 40 M. L; J. 510; 
. L. J. 479; 19 A. L. J. 414; 23 Bom. .L. R. 636; 


199) Me W. N. 366; 29 M. L. T. 354; 14 L. W, 175: 
-s, 894; and Amir Ali's Muhammadan Law (P. 0.) 


856; A:T. R. bun P. O. 159; 481. A I 


È 


15, 14 and 13) would `` 


f 
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fact of the delivery of possession in execu- 
tion of the compromise decree of March, 
1917, go to show that jke plaintiffs were. 
‘in possession within 12 years of the suit 
and the plaintiffs’ suit is.not barred by 
limitation. .. ee te 
. The plaintiffs, however, forego their 
claim to morethan 14-gandas share of the 
‘village in dispute and they in this appeal 
‘limit their claim only to 14-gandasof the 
village in dispute. The defendant No. l 


-has given a sudbharna of ‘his interest in | 


the village to the defendant No.15. This 
defendant does not oppose the plaintiffs’ 

“claim provided there is no prejudice to 

"him ss against his claims under the mort- 

gage against the defendant No. 1. Tle 

‘defendants Nos.17 and 18 who are the 

‘subsequent purchasers in execution of a 

'mortgage-decree do not oppose the plaint- 
_iffs’ claim. Under the circumstances a 

decree will be made in favour of the" 
plaintiffs declaring their title to 14 gandas 
. -share ‘of the village in dispute and award- ` 
ing them possession thereof. , : 
Having regard to thefact that the con- 

"testing defendants have come to an agree- 

ment asregards the share to which the 

‘plaintiffs are entitled the plaintiffs'do not 

press their claim to mesne profits which, 

: 4s disallowed. ee pn ; 

’ The result is that the decree of the 
. Subordinate .Judge will: be’- set aside, a 
-- declaration will be: made that’ the plaintiffs 

are the legitimate issues of Haji Amir 
. Hasan"Khan, and a decree will be made 

-awarding them possession over 14-gandas of - 
' the villagein dispute; each party will bear 
“his own costs, ` . : 

Ross, J.—I agree. 
B.K.P. 


te. 


Decree set aside. 


' 


attime of sale proceedings, whether must be perma. 
nent in character. 

Although under s: 126 of the Madras Estates Land 
Act the portion of a holding brought to sale by the 
landlord for default in payment of rent should be 
as nearly as possible equal in value tothe amount of 
arrears due and costs, by virtue of s.120 of the Act 
the lot brought to sale, except with the consént of 


‘the landholder, should not be less than a revenue field, | 


so'thatarent sale of a revenue field which is worth 
considerably more than the amount ofarrears for the 
recovery of which the sale is held cannot be said to 
pu kes to the provisions of the Act. [p. 434, 
el. 2. - 

To entitle a landholder to bring to sale a raiyat's 
holding for non-payment of .rent under I 
of the Madras Estates Land Act, it is not necessary 
that there should be an exchange of patta and muchi- 
lika every year. ltis sufficient if there has already 
been an exchange of patta and muchilika and that 
“patta is in force at the time of .the proceedings. Such 
a patta need not be permanent but may be a yearly 
one, [p. 435, col. 1.] ' : h 

Second appeal against the decree of the 
Court of the Suborainate Judge, Ramand 
at Madura,in A. 8. No, 95 of 1921, preferred 
against that of the Court of the Additional 
District Munsif, Srivalliputtur, iu O. S. 
No. 3 of 1919. f 


' Mr. K.S. Ramabhadra I yer, forthe Appel- 


lant. , i 
“Mr. K. V. Srinivasa Iyer, for the Re- 


spondent. 


JUDGMENT.—The. first point urged 
by Mr. Ramabhadra Iyer for the appellant 
is that the sale. is a fraudulent one inas- 
much as property worth Rs. ‘300 to Rs, 400 
was sold to recover arrears of rent amount- 
ing to only Rs. 3:11-5. The land sold’ was, 
no doubt, worth considerably more than the’ 
amount of arrears due from the defend- 
ant. Reliance is placed on s, 126 of the 


. Estates Land Act for the contention that 


the portion of the holding brought to saleby 
the landlord should be as nearly as possible 
equal'in value to the amount of arrears 
due and costs. But `s. 120 directs that no. 
such lot ‘shall,’ except with the consent of 


“the landholder, be less than a revenue 


MADRAS HIGH COURT, 
' Seconp CIVIL APPEAL No, 1434 of 1923." 
July 26,1926. . . 
. Present:—-Mr. Justice Devadoss. 
SANGILILNADAN-—DzrENpANT No. 1 
-—AÀPPELLANT ` - 
CES , versus . 
SUBRAMANIA  PILLAI—PraINTIFF— 
- RESPONDENT. 
: Madras Estates. Land Act (I of 1908), ss. 58, 180, 
.- 126—8Sale for: arrears of rent —Sale of valuable field 
E for arrears of small value, validity of—Patta in force 


a 


field. It is clear from the evidence that 
what was brought to sale was ‘a revenue 
‘field, and, therefore, it cannot be said that. 


' the landlord was guilty of fraud in bringing 


to sale a field worth Rs, 300 to Bs. 400 for 
arrears of a trifling amount. ' 
The next contention is that there-was no 
exchange of paita and muchilika between 
the landlord aüd the tenant and, therefore, 
the revenue sale was invalid. Under s. 53 
exchange of patta'and muchilika is neceg- 
sary to enable the landlord to distrain the 
property ofa raiyat or to bring his hold- 
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ing to sale under Ch. VI' ofthe Estates 
Land Act. But it is unnecessary that there 


should be an exchange of patta and muchi- | 


‘lika every. year: If patia was tendered 
and muchilika exchanged and if that patia 
.is in force the landlord is entitled to proceed 


under Ch. VI. Under the Rent Recovery: 


_ Act VIIL of 1865, no doubt, exchange of 
patta and muchilika was necessary in order 
to enable the landlord to get the rent from 


the tenant and unless the landlord tender- - 


ed patta to the tenant before the end of the 
Fasli he could not recover the rent for that 
Fasli. Buta change has been made in the 
Estates Land Act I of 1908, and under s. 53 
it is sufficient if there was an exchange of 
` patta and muchilika and if that patta be in 
' force at the time when the distraint takes 
place or the holding is. brought to sale. 
Mr. -Ramabhadra Iyer's contention is that 
unless the patta be a permanent patta there 
ought to be an exchange of patta and 
muchilika in every Fasli so that the land- 
lord may proceéd under Ch. VI. There 
is no warrant for such a contention and 
8. 53 is not capable of such a construction. 
“The only condition required by that section 
is that the landlord should have exchanged 
patta and- muchilika with the raiyat or he 
Should have tendered him such a patta 
as he was bound to accept, or that the patta 
and muchilika should bein force.. In this 
case there is evidence that there was an 
exchange of patta and muchilika and that 
that patta was in force on the date of the 
revenue sale. That being so, the conten- 
tion of the appellant fails. " 
There is no other point in the ease. The 
second appeal fails: and is dismissed with 
costs, PE 
VNV Appeal dismissed. 


‘ pan —— 


PATNA HIGH COURT.. 
Orkrcoit Oovrt Ootrack, 
. SECOND Crvit APPzaL Nos. 25 AND” 26 
: oF 1925, 
: December 22, 1926. 4 
Present:—Mr. Justice Kulwant Sahay and 
Mr. Justice Macpherson. 
SECRETARY or STATE ror INDIA: . 
in COUNCIL —PLAINTIFF—APPBLLANT - 
.. © versus ` ar Mq e. 
NATABAR MANGRAJ-—DEFENDANT 
© — RESPONDENT.. -: |. 7 
Orissa Tenancy. Act (II of 1918), ss. 11, 18, 198— 
Non-transferable kolding, transfer of—Suit for 


^ 


SEGRETARY OP STATE FOR INDIA V, NATABAR MANGBAJ, 
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recovery of possession—Jurisdiction of Civil Cowri— 
Construction of documents—Ostensible lease, when sale 
—Civil Procedure Code (Act V of 1908), O. VII, r. 10 
—Suit cognizable by Revénue Court presented to Civil 
Court—Procedure. 

A suit by alandlord for possession against the 
transferee of a noa-transferable tenure is nof govern~ 
ed by s. 193, Orissa Tenancy Act and is, therefore, 
cognizable by a Civil Court. [p. 436. col. 1.] ' 

Where a suit cognizable by a Revenue Court only is , 
prasented to a Civil Court, the proper procedure for 
the latter Court is not to dismiss the suit but to re- 
ui for presentation to the proper Court. [p. 436, 
col. 2. ; 

Where a permanent tenure-holder purports to lease 
in perpetuity his tenure in consideration of a ' 
nominal rent which in fact represents a proportions, 
ate amount ofthe rent which he himself pays in 
respect of the tenure, the alienation must be con-: 
sidered.to.be a sale. [ibid.] M : 

Second appeal from the decision of the 
Additional Subordinate Judge, Cattack, 
dated the 19th Dacember, 1921, reversing 
that of the Additional Munsif, Outtack, 
dated the 7th September, 1923. 

FACTS.—Dsfendant No. 2 wasa grantes ` 
of land in perpetuity at half rent sab- 
ject to forfeiture for misbehaviour. He trans- 
ferred to, the défendant’ No. 1, 148 and 
odd acres in Mauza Sahadapada at a nomi- 


-nal rental of Rs. 1-0-3 and 1046 acres of 


land in Mauza' Patpur on a rantal of 
Rs. 0-8-4. Tnese transfers were effected by 
means of four istamrari leases. The plaintiff - 
Secretary of State for India brought a suit for 


`: recovery of possession of these lands on two 


grounds: (1) that tenures’ were held sub. 
ject to forfeiture for misbehaviour and 
that the defendant was guilty of misbsha- 
viour inasmuch -as he participated in non- 


' co-operation movement and defied Covern- 


ment: orders in spite of repeated warnings 
and (2) that the tenures were non-trans- 
ferable without the consent of the plaintiff. 
The defence was that the tenures were per-: . 
manent and transferable and there was no 


misbehaviour on the part of the defendant . , 


0, 2. : D m 
The Munsif held that the tenures were 
half-rented amla-jagir tenures and regum 


‘able only on a breach of a condition of the 


contract between the parties. He furtherheld 
that the tenures .were inalienable and de- 
fendant No. 2 guilty of misbehaviour. But . 
sofar as defendant No. 2 -was concerned 


` his finding was that Civil Court had no 


jurisdiction to entertain the suit and under 
g. 193, Tenancy Act, the suit was cognizable 
by à Revenue Oourt only. He also held’ 


- that the claim of'the plaintiff for ejectment 


of defendant -No. 2 fromthe portion of the 
‘tenures nof transferred was barred by limi- 


t 
P4 


“A868 > BRORÉTARY oit statis Fok INDIA v, NATABAR MANGRAJ;. 
1 (1), Sch. II, Orissa. Ten: 


tation under Art. 
. ancy Aet. As regards'the portion of tenures 
transferred to defendant No.1 he held the 
suit to be cognizable by the Court and 
finding the _ tenure non-transferable decreed 
possession. ; f 


` + "Both the parties appealed. The lower 
' Appellate Court allowed the appeal of the 
defendant and dismissed that of the plaint- 
“iff, It was held that the suit against both 
the defendants was cognizable by the 
-- Revenue Courtand not by. the Civil Court. 
- The claim was-also held to be time-barred. 
The lower Appellate Court also found that 


the defendants were not guilty of misbe-. 


haviour. It was also held thatthe leases grant- 
ed to defendant No. 1 did not àmount to 
.& transfer of the tenure so as to give rise 
to làndlord's right of re-entry and that the 
tenures were not non-transferáble. The 
Jower Appellate Court, therefore, dismissed 
the suit in toto. 


The plaintiff preferred the second appeal 


_to the High Court. | ., 
P JUDGMENT. . 
©- Kalwant Sahai, J.—/Aftergivingthe 
facts as stated above, his Lordship proceed- 
. ed as followe;—] © 


whether thesuit was cognizablein the Civll 
Court. The suit really consists of two parts 
—one against the defendant No. 1. and 
‘the other against the defendant No. 2. In 
so far as the claim against the defendant 
No. 1 is concerned it is based on the trans- 


fer of % non-transferable tenure without ` 


- the consent of the landlord. Such a claim 
. is clearly cognizable in a Civil Court. A 
, ^Buit of this ‘nature is not a suit contemp- 
lated or provided for inthe Orissa Ten- 
' ancy Act, ands. 193 ofthe Act does not 
- apply to such asuit. I am, therefore, ‘of 
" opinion that the claim of the plaintiff as 
against thé defendant No. 1 was rightly 
- brought.in the Civil Court and that the 
Munsif had jurisdiction to entertain it. 
As regards the claim against the defend- 
ant No.2, the question asto whether the 
suit was cognizable in the Civil Court 
would depend -upon the nature of the title 
under which the defendant No..2 held the 
lands in dispute. ltappears from the Set- 


' tlement Memorandum of Mr. Mills of the - 


year 1844 (referred to above) that there was 
a grant in perpetuity to the ancestor of 
the defendant No. 2 at half.rent to be held 


during good behaviour. The Settlement 
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Khatiens of 1905.and 1920 described the 


istatus of the defendant No. 2 as that of a 


‘tenure-holder. The Settlement Khewat of 
1920’ described the tenures as non-transfer- 


-able interests, resumable for misbehaviour. 


Having regard to the findings arrived at 
by the Courts below, it seems clear that 


` the status of the defendant No..2 is that 


ofa tenure-holder. lf that isso, then the 
relation between the parties must be gov- 
erned by the provisions of the Orissa Ten- 


“ancy Act, and the suit as against the de- ` 


fendant No, 2 was cognizable by the Col- 
lector and not in the Civil Court. The 
Subordinate Judge was, therefore, right in 
holding that the suit against the defend- 
ant No.2 was not cognizable in the Civil 
Court, Having come to this finding the 
proper procedure to adept inthe case was 
to return tke plaint for presentation to the 
proper Court. Instead of doing that he 


‘dismissed the suit. Inthis he was clearly 


wrong: The provisions of O. VII, r. 10, 
of the Civil Procedure Code are clear. The 
plaint, therefore, must; be^returned to the 
plaintiff under O. VIT, r. 10, Oivil Proce- 
dure Code. -In this view of the case it is 
not necessary to express any opinion on the 


: 2200... Other issues raised in the case in so far as 
The first question for determination is ' 


the defendant No. 2 is concerned. 

As regards the claim against the defend- 
ant No. 1, Í am of opinion that the trans- 
fers in question, although in the garb of 
permanent leases, are really out and out 
sales. Theinterest reserved tothe defendant 
‘No. 2 is the receipt ofa nominal rent which 
‘appears to be the proportionate amount 
of rent which the defendant No. 2 himself 
had to pay in respect of the tenures. I 
am of opinion that the Munsif was right in 
his view that the transfers to the defend- 
ant No. 1 were transfers which would en- 
title the plaintiff to eject the defendant No, 
1. The learned Subordinate Judge, how- 
ever, has found that the tenures were trans- 
ferable. In coming. to this finding the 
learned Subordinate Judge merely referred 
to the terms of the grant as evidenced by 
the rubakari of 1844 (Ex. B). This ruba- 
kari makes no mention of the fact as to 
whether the tenures were or were not trans- 
ferable. .The learned Munsif, however, con- 


sidered the question in his decision, on ' 


issue No. 3 and he relied on the Settle- 
ment Reportsof 1917-1920. He tcund that 
the transferees of tenu:cs, like the one 
under : consideration, were ' treated by 
the plaintiff ‘as new tenants and only 


4 


" by the terms upon which they are held or . 
“by local custom are not transferable. 


D 
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on their agreeing to give up . their 
right as tenure-holders and accepting the 
Status of a raiyat assessed with double the 


rent the transferor used to pay, thatis:to - 


say, there was invariably imposition of a 
new status and new terms. -The finding 


of the learned Munsif was, therefore, based, 


on custom. The learned Subordinate 
Judge has not considered this aspect of 
the case. No doubt, under s. 12 of the 
Orissa Tenancy Act every permanent tenure 
is capable ‘of being transferred and be- 
queathed,’ subject to the provisions of' the 
Act, in the same manner and to the same 
extent as other immoveable property ; but 


under.s. 13 the right of the landlord to . 


resume a resumable tenure is .not.affected, 
nor do ss. 11and 12of the Act validate the 
transfer of a tenure or portion thereof which 


learned .Munsif held in effect that by local 
‘custom the tenures were not transferable. 


If thatis so, then the plaintiff was entitl- . 


ed to- eject the defendant No. 1. The 
learned Subordinate Judge, however, has 
not considered the evidence of eustom of 
non-transferability of the tenures. The 
question must, therefore; be considered by 
the learned Subordinate Judge. . 

. The result is that in so far as the 
‘defendant No. 2 is concerned the plaint 
must be returned for presentation tothe 
proper Court. As regards the claim of 
the plaintiff against the defendant No: 1, 


. it must be held that the transfers in ques- . 
. tion are transfers of a nature which would 


entitle the plaintiff to eject the defendant 
No. 1, provided the tenures are non- 
.&ransferable, and the learned Subordinate 
Judge must decide the question as regards 
the non-transferability of the tenures on 
a consideration of the evidence of custom 
.produced in-the case.. Appeal No. 25 of 
1925 is allowed and the decree of the 
Subordinate Judge is set aside and the 
caseremanded to him for decision on the 
question of custom of non-transferability 
and disposal according to law. - Costs will 
abide the result, AM 

Appeal No. 26 of 1925 is allowed in part, 
the decree of the Subordinate Judge is 


' set aside aad itis ordered that the plaint . 


: be returned under -O. VII, r. 10, Civil Pro- 


cedure Code. As there is only.. one plaint 


against both the defendants, a copy thereof: 


will be -retained on-the record of the 


suit end the original -will -be returned ^ 
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with the necessary endorsement, There 
will be no order for costs in appeal No. 26. 
Macpherson, J.—I agree. 
T Appeal No. 25 allowed: . 
Appeal No. 26 allowed in part. ' 


R. L. 
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. LAHORE HIGH COURT. 
First OrviL Appeat No. 1723 or 1926. 
: May 4, 1927. 
Present :—Mr. Justice Tek Chand and 
Mr. Justice Agha Haidar. 
MANGAT RAI—PLAINTIFF-—ÁÀPPELLANT 
i versus n" 
BABU SINGH. AND OTRERS—DREFENDANTS— 
RESPONDENTS. 
Contract Act (IX of 1872), s. 74, —Mere compound 
interest, whether  penal— Provision for compound 
interest at higher rate on default, effect of—Civil . 


. Procedure Code (Act V of 1908), s. 84, scope of— 


‘Decree for money’, meaning of—Decree on basis of 
mortgage, when decree for money—Interest in mort- 
gage suits. 

The rule of law is now firmly established: that in. - 
the absence of proof of undue-influence, a provision 
for charging compound interest at the same rate as 
simple interest,on the failure of the mortgagor to 
pay the principal or interest onthe due date, is 
perfectly legal and cannot be relieved against on the 
mere ground of hardship and this condition does 
not become illegal or uuenforcible merely because 
there is to be found in the deed a further un- 
enforeible condition that on default of payment of - 
interest for a particular period interest and compound 
interest would be chargeable at an enhanced rate. [p. 
438, col. 2; p. 439, col. 2.] ] 

Tt is well-settled that in. passing a preliminary 
decree in a mortgage-suit the Court has no powerto . 
award interest at other than the contractual rate 
upto the date fixed for payment. |p. 440, col. 1.] 

Rajwanta Kuar v. Sham Narain Singh (9), fol- 
lowed. kee s : 

A wmortgage-decres until it reaches the stage 
shown by s. 90, Transfer of Property Act (O. XXXIV, ` 
r. 6, Civil Procedure Code) cannot be said tobe a 
decree for money. [ibid] . 

Section 34, Civil Procedure Code, applies only to 
decrees for the payment of money and has no’ appli-. 
cability to a suit brought by a mortgagee to recover 
the amount due to him on foot of the mortgage. 
[ibid] - : p : 

First appeal against a decree of the 
Senior Sub-Judge, Amritsar, dated.the 15th 


March, 1926. 


Messrs. Shamair Chand and ‘Basant 


“Krishan, for the Appellant. A 


|: ^ . + JUDGMENT. 

Tek Chand, J.—On the 15th of Feb- 
ruary, 1922. defendants-respondents Babu 
Singh and Tota Singh executed a deed of 


. mortgage -without .posseasion.in favour o£; 


4298 — . 
Mangat Rai plaintiffappellant in respect 
of certain house property situate in the 
town of Ambala for Rs. 2,700. It was 
stipulated that interest on the principal 
sum ‘secured would be paid six monthly 
ab Re. 1-4 percent. per mensem and on 
.failure to'so pay it, compound interest at 
the same rate would be charged. It was 
further provided that if the mortgagors 
failed to pay interest for two successive 
half years the rate of interest would be 
enhanced to Rs. 2 percent. per mensem 
with retrospective effect from the date of 
the execution of the deed and in that event 
compound: interest would also be charged 
„at this enhanced rate. The deed speci&eal- 
ly authorised the mortgagee to recover the 
principal with interest and compound iù- 
terest and costs of litigation (if any) from 
the hypothecated property as well as from 
the other moveable and immoveable pro- 


perty. of the mortgagors and from their. 


persons. . i 
The mortgagors having. paid nothing to- 
wards discharge or reduction of théir liabil- 
ity. for the principal-or interest, the mort- 
gagee on the 6th of October; 1925, instituted 
the suit, out of which this. appeal has 
.arisén, for recovery of Rs. 6,000 consist- 
ing of Rs. 2.700 on-account of the principal 
and Rs. 3,300 due as interest and com- 
. pound interest caleulatéd at the rate of 
Rs. 2 percent. per mensem from the date 
. of the execution of the deed. Of the 
defendams Tota. Singh did not appear and 
proceedings were ex parte against him. 
Babu Singh,defendant, admitted the ex- 
ecation and consideration of the deed but 
' prayed for reduction of interest. The issues 
framed were:— ` 
.l. Is the interest claimed excessive or ex- 
orbitant? . i 
2. Can the defendants claim reduction 
under the.Usurious Loans Act or under 
any other Law? If so to what extent? 
.:9. What should be held to, be the valid 
charge on the date of thesuit? ` 
- The learned Senior Subordinate Judge in 
a brief judgment, which recited the terms 
.of the mortgage-deed inaccurately in 
several particulars and which does not 


' discuss the legal points in any detail, allow- _ 


.ed simple interest at the rate of Rs. 1-4 
per cent. per mensem till the date of the 
‘suit, amounting to Rs. 1,473-12 and reject- 
ed the rest of the plaintiffs claim. He 
accordingly passed a decree for Rs. 4,173.12 
with proportionate costs and future.in- 
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terest on Rs. 2,700 at Rs. 6 per cent, per . 
annum from the date of suit till realization. ` 
He also remarked that the decretal àmount 
eould be recovered from the hypothecated 
property only, as no relief had been asked 
against the person or other property of the 
defendants. ; is 
The plaintif has appealed and in his 
memorandum of appeal he does not claim 
interest or compound interest at the enhanc- 
ed rate, Mr. Shamair Chand who appear- 
ed for the appellant, has conceded that the 
charging, of enhanced 
interest at Rs, 2 per cent. per mensem from 


‘the date of the mortgage transaction is 


penal and he is not claiming interest or 
compound interest atthat rate. The prin- 
cipal point for determination, therefore, is 
whether the plaintif-appellant is entitled 
to claim compound interest at Rs. 1-4 per 
cent. per mensem with six monthly rests as 
provided. forin the first part ofthe deed. 
"The learned Sub-Judge has held that this | 
provision is also penal and the . mortgagee 
is not entitled to recover compound interest 
at all. He has, however, given no reasons 
to support his finding nor has he cited 
any authorities on which this conclusion 
is based. The rule of law is now firmly 
established that, in the absence of proof 
of undue influence, a provision for charg- 
ing compound interest at the same rate as 
‘simple interest; on failure.of the mort- 


.gagor to pay the principal or. interest on 


the due date, is perfectly legal and cannot 
be relieved against on the mere ground 
of hardship. In the present case undue 
influence was not. pleaded, much less 
proved, and. therefore, the case does not 
fall within the exception. All that the 
respondents urged was that the term as 
to payment of compound interest was 


harsh. : : 
In Aziz Khan v..Duni Chand (1) interest 


“and compound intérest at the rate of 25. 


per cent. per annum had been made payable 
and though it was found that the terms 


of the contract were onerous, their Lord- 


ships ruled that Courts had no power to 
refuse to give effect tothem. Mr. Amir Ali 
who delivered the judgment of the Judicial 
Committee observed:— 
< “The transaction was, undoubtedly im- 
provident, but in the absence of any evi- 
denes to show that the money-lender had 
unduly taken' advantage ofhis position, it 
71) 48 Ind. Cas. 933; 101 P. R. 1918; 23 C. W. N. 130; 


1) 
. 465 P, W. R. 1918 (P. Q.). 


‘Council ruling 
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is:defüeult fora Court of Justice to give 


relief on grounds of simple hardship.” 
Similarly in Balla Mal v: Ahad Shah (2) 


“Lord Atkinson laid down that “there was 


nothing inherently wrong or oppressive in 


a lender's securing for himself compound” 


interest after the borrower has for a con- 


“siderable time neglected to pay the debt 


he owes or the interest accruing due upon 


‘it which he has contracted to pay. The 
borrower cannot acquire merit simply by, 


breaking his contract.” It was definitely 
held that the mere fact that the prineipal 
sum now claimed exceeds enormously the 


amount originally advanced will be no. 
ground for-holding the transaction uncon- 


scionable. : 
See also the remarks of the. learned 


Chief: Justice to the same effect in Allah, 


Din v.. Fateh Din (3) and of Campbell, J., in 
Khota. Ram v. Nawaz (4). It must, therefore, 
be held that the condition securing to the 
mortgagee compound* interest at Rs. 1-4 
per cent. per mensem is not in itself illegal. 


. That itis not penal within the meaning of 


8. 74 of the Contract Act is also well-settled 


“by a uniform series of decisions of all the 


High Courts, based on the leading Privy 
Sham Krishen (5) where at page 158*a dis- 


- tinction is drawn between cases in which 


“compound interest 


’ 


is chargeable dt the 
sams rate at which simplé interest was 


payable on the principal sum, and the . 


cases: whereitis chargeable ata rate ex- 
ceeding it. It was ruled that in the for- 


‘mer class the condition as to payment of 


compound. interest is perfectly legal and 
is not penal, whereas in the latter class 
"compound interest at a rate exceeding 
the rate of interest on the principal 
moneys, being in excess of and outside 
the ordinary and usual stipulation, may 
well be regarded. as in the nature of a 
penalty." If this condition is in itself 
perfectly legal and énforcible I fail to see 
how it becomes illegal and unenfórcible 


2) 48 Ind. Ons. 1; 124 P: R. 1918; 35 M. L. 7.614; 16 
A. L-J. 905; 23 C. W. N. 233: 25 M. L. T.. 55; 180 P. 
W. R. 1918; 29 0. L. J. 165; 1 U. P. L. R. (P. C) 25; 21 
Bom. L. R 558 (P. O.). 

(3) 45 Ind. Cas. 101; 31 P. RANG; 54 P. W R. 1918; 
27 P.L.R.1 

(4) 72 Ind. oe. 765; 4 Lah. 76; 5 Lah. L. J. 238; A. 


T. R. 1924 Lah. 21 

(5) 34 O. 150; S LAS 11 C. W. N. 249; 50. L. J. 
108:4 A. L J. 109; 9, Bom. oes 17 M. -L. J. 43; 
2.M. L. T. 75 (P. O 
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the deed a further ' unenforcible condition.' 
that on default of payment of interest for 


-two ‘successive half years interest and com- 


pound interest would be chargeable at an 
enhanced rate. . The condition to pay inter- ' 
est at the rate originally’ fixed is an in- | 
tegral part of the primary obligation . 


` created under the deed and is wholly 


Separate from and independent of the 
default clause under which interest^and 
compound interest at enhanced rates was: 
to be charged. Its validity is in no way. 
affected by the decision that the condition. 
to pay enhanced interest is penal. The, 
question was considered by the Calcutta: 
High Court in. Baid Nath Das v. Shama-. 
nand Das (6) where the rate of interest. 
originally fixed was 15 per cent, „per annum. 
payable at the end of a year, andi in default : 
the compound interest at arate of 331 per 
cent. was chargeable. The learned Judge 


' while holding the provision for charging’ 


interest and compound interest at, this’ 
enhanced raté to be penal allowed the 
creditor” compound interest at the rate 
originally fixed, 1. e, 15 pér cent per: 
annum. The «question was again con-. 
sidered by the same Court in Rameswar 
Prosad Singh v. Rai Sham Kishan (7) where : 
-it was -held that though interest at the. 
enhanced rate could'not be allowed the. 
creditor was entitled to compound interest ` 
‘at-the same rate as that at which simple- 
interest was payable under the terms of- 
the bond, it being remarked thet such a 

“condition” was not penal but, was perfectly. 
legal provision. I must, therefore, hold that 
the plaintiff is entitled. to. charge com- 
pound interestat Rs, 1-4 per cent. per men- 
sem with half yearly rests from the date of 
the mortgage. 

It may be noted that no attempt was 
made in the lower Court, to bring the 
case within the provisions of the Usurious 
Loans Act, nordoes the learned Subordi- 
nate, Judge rely on any provisions of that. 
Act for reducing the rate of interest. 


The learned Subordinate Jadge has also 
gone wrong in not passing a decree in. 
accordance with the provisions of O, X XXIV, 
r. 4, Civil. Procedure Code, as he was 
bound to do. He is further, in error in 
remarking that no relief could be grantad 
against the person or other property of 
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the defendants, If the learned Judge had 
"proceeded in accordance with the provi- 
‘gions of the Code, .a decree should have 


been passed in form No.-4 (Appendix D, 


Civil: Prosedure Code) prescribed for such 
„ decrees, In that case on the property be- 


‘ing put to sale after the expiry of six. 


months, if the sale-proceeds were found 
. insufficient to meet the total mortgage 
charge, the decree-holder would have the 
right to apply under O. XXXIV, r.6, Civil 
Procedure Code, for a personal : decree 
' against the judgment-debtor -for the re- 
-covery of the balance. It will thus be 
seen that the learned Sub-Judge in pass- 
-3ng the decree under appeal has not.only 
disregarded, the express provisions.of the 
Code but has.also illegally deprived the 
plaintiff-mortgagee of his statutory right 
‘to apply for a personal decree being pass- 
.ed against ^ the ^ defendant-mortgagor 


a right which has in this case been fur- 


ther secured to, him by the express terms of 
the déed.. ^... 
a, There is yet another mistake in the learn- 
ed Sub-Judge’s judgment. He hab allow- 
ed interest at. the stipulated rate up to 
the date ofthe suit only and has directed 
that interest from that date till realisation 
will be payable at 6 per cent. per annum 


. only. In doing so he seems to have acted - 


under the provisions of s.34, Civil Proceduré 
Code, but it must be remembered that.that 
section applies only to decrees for.the 
payment of money and has no applicability 
“to a suit brought by à mortgagee to recover 
-ihe amount due to him on foot of‘ the mort- 
gage executed in his favour. As remarked 
by Sir Lawrence -Jenkins in Hargoandas 
v. Mohanbhai (8). a mortgage-decree until 


it reaches the stage shown by s.90 of the `` 


Transfer of Property Act(O. XXXIV, r. 6, 


Oivil Procedure Code) cannot be said tobe. : 


a decree for money. It is well-settled that 
Jin passing a preliminary decree in a mort- 
gage-suit the Court has no power to award 
.. interest at other than the contractual rate 
upto the date fixed for payment. Rajwanta 
Kuar v. Sham Narain Singh (8). As pointed 
out by Mulla at page 106 of his Commen- 
tary onthe Civil Procedure Code (8th Edi- 

, Aion)in such cases the Court is bound toaward 
to the mortgagee interest on the principal 

. sum from the date of suit up tothe date 
` fixed for payment of the mortgage debt at 
the rate stipulated in the mortgage unless 

(8) 2 Bom. L. R. 225, , 
(9) 28 Ind, One, 88; 86 A, 220; 12 A, LJ, BED, - 


^ 
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-of course the rate is penal which is not the 
case here. : 

. For the foregoing reasons I would 
accept the appeal, “sét aside the decree of 
the lower Court and in lieu thereof grant a 
preliminary decree to the plaintiff-appel- 
lant against the defendants-respondents, 

(a) declaring that the amount due to the 
plaintiff on foot’ of the mortgage.in suit is ' 
Rs. 2,700 principal together with interest 
and compound interest. calculated at 
‘Rs. 1-4 per cent. per mensem with six 
monthly rests from the date of the mort- 
gage-deed to the date of this decree; ; 

.(b) directing that if the defendants pay 
into Court the amount so decreed on a 
day within six months from the date of 
this decree, the plaintiff shall deliver up 
to the defendants all documents in his 


. possession or power relating to the mort- 


gaged property and shall, if so required 
re-transfer the property to the defendants 
-free from the mortgage; and 
'" (c) in default of the defendants paying 
as herein above mentioned the mortgaged 
property shall be sold and the proceeds , 
of the sale shall be paid into Court and- 
‘applied’ in payment of the amount declared 
‘due to the plaintiff as aforesaid together with 
subsequent interest and compound interest 
at Rs. 1-4 per cent. per mensem and pro- 
portionate costs in both Courts. 
]t is further ordered that if for some 
' reason the decree is not satisfied within six 
months from this date simple interest sub- 
sequent to that date shall be paid at Rs. 1-4 
per cent. per mensem till realization. 
Agha Haider, J.—1 agree. 
R.L. Appeal accepted. 
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SIND JUDICIAL COMMIS- 
A SIONER’S COURT. 
CrvinL Revision APPLICATION No, 70 
or 1924. 
February 21, 1927. j 
' Present:—Mr. Rupchand Bilaram, A, J. C., 
- :-and Mr. Lobo, A. J. C. 
SHEWAKRAM GURDINOMAL— 
: . APPLICANT | 
5007. © Versus c : : | 
, Mir Haji GHULAM SHAH— OPPONENT, 
Statutes, interpretation of— Act depriving Court of 


suo Purtsdiction—Sind Hacumbered Ratatea Act. (GK. of 


[103.1, 0.1927] - 


1896),. ss. 5 (1), 0—" Liability," meaning of—Suit by 
purchaser for specific performance--Stay of suit— 
Stay of auction proceedings. guts : 

An act by’ which the' jurisdiction of the ordinary 
Courts of Judicature is taken away must be constru- 
ed strictly. It is not to be taken away by putting a 
construction upon an Act of the Legislature to deprive 
Buch Courts of their jurisdiction. [p. 442, col. 2.] 

Prosunno Coomar Paul Chewdhry v. Koylash 
Chunder Paul Chowdhry (6), relied upon. 


The expression- “liability” ‘used in s. 5 (1) of -tha 


Sind Encumbered Estates Act has the same mean- 
ing as a liability provable under the Bankruptcy 
Btatutes, that. is, something the value of which is 
capable-of being estimated in some way or the other., 
[p. 442, col. 1.) = ME 
Sadhuram, Tindanmal v. Ali Akbar Shah (5), relied 


upon. : . 

Mohamed Salleh v. Mato (1), Chakar Khan v. 
Hetumal (2) and Birokhan-v. Malik Salukhan (3), dis- 
„sented from. ] ii 

Under the provisions of 


the Encumbered 


Estates Act,a purchaser of land is not deprived of. 


his right to sue for specific performance and the. 
‘manager is not clothed with power to décide for 
himself whether he should convey the\property or 
compel the purchaser to accept damages.in lieu 
thereof and, therefore, a Court cannot grant an order 
of stay of such suit under ss. 5 and 9 of the said Act. 
` [p. 442, col. 2; p. 443, col. 1.] 


Nor can-the Court stay Court auction proceedings 
[p. 443, col. 1]. 


Application’ to revise the order of the 
- Additional District Judge, Hyderabad Sind, 
dated the 28th May, 1924, in Suit No. 325 
of 1918. DINE ` 

Mr. Dipchand 


Chandumal, for the Appli- 
cant. i 


ent. 


' JUDGMENT.—The facts giving- rise 
to this application are as follows:— f 
On August 30, 1923, the property’ of the 


opponent was sold in execution of a mort-- 


gage decree passed against him by the 
Sub-Civil Court, Tando, and transferred 
to the Collector of Hyderabad under 
Sch. III of the Civil Procedure Code for 
execution. On September 29, 1923, the 
opponent applied to .the Court under 
` O. XXI, 1,90, Civil Procedure Code, to set 
aside the sale. He thereafter took pro- 
tection under the Sind Encumbered Estates 
Act and obtained an order from the Sub; 
Civil Court staying under s 5 (i) of that 
Act the application filed by himfor setting 


aside the sale and.all subsequent proceed- . 


ings in-the case.  . | 

The. judgment-creditior has now come 
to us in revision and the only, point in 
: issue is whether the order of the lower 
Court staying the proceedings was ‘within 
the competence of the Court;— . - 


The operative part of 9$ 8 


D 
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.foree for, orin respect of, such debts 


Mr. Mulchand Hazarising, for the Oppon-- 


) which proe” 
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vides for interim stay `of proceedings is as: 


follows :—., : 
“5. .(1) When the Commissioner (in Sind) 

has directed an inquiry- under s. 4, hé may, 

if he thinks fit, further direet that, until he 


dismisses the application or appoints an 


officer under s. 7, sub-s. (2), cl. (c),— 
(a) All proceedings then pending in any 


‘Civil or Revenue Court or office in British 


India, “in respect of any of the debts and 
liabilities to which the debtor is subject, or 


which are charged on the whole or any’ ^ 


part of his immoveable property, shall be 


Stayed, and the operation of all processes, . 


executions and attachments then in 
3 and 


liabilities shall be suspended.” : 
. It is urged on behalf of the opponent 


that so longas the Court had not confirm- 


ed'the sale the mortgaged property be- 
longed to him, that the 


subject toa liability to be conveyed to 
the auction-purchaser on the sale being 
confirmed, antl that, therefore, the ap- 
plication under O. XXI, r. 90, Civil 
Procedure Code, was a proceeding in respect 
of such liability. In the alternative it ig 


urged that this application as an applica- - 


tion .in the suit instituted by the plaintifi- 
mortgagee, that the suit as indubitably 
& proceedíng in respect of a debt and that 
the effect of the protection order was to 
prevent the whole suit, whatever stage it 
may have reached; including every appliea- 
tion made therein, being dealt with by the 
Oivil Court. A o>? 
Insupport of the first contention con- 
siderable reliance has -been placed, on the 
observations of Batty, J., in Mohamed Salleh 
v. Mato (1) remarks at page 102*, to the 
effect : that a contract to sell which does not 


pass the ownership in the property to the 
.purehaser would merely create a . liability ` 


against the vendor and a suitto enforce 
such liability would be stayed under the 
Aet. Em 

Apart from the fact that single Judge 
judgments of the old-Sind Sadar Court, 
though entitled to every respect, are in no 
way binding én this. Court, the observations 


relied on by the learned Pleader aremere . 


obiter dicta. The only point before the 
learned Judge in that case was whether 
a suit by the .plaintiff, claiming partition 


of his. one.third share in the property. ` 


. (D) (1899) 2 Sel. Dec. 88. - 
Page of (1800) HEelDemm]Hd] ^— - — —— 


ed t auction held. 
by the Collector rendered his property ' 


H 


us " > Mg ý 
449 E BHEWAKRAM GURDINOMAL v. GHULAM SHAH, 


jointly owned by him and the debtór was 
liable to be stayed under the Act, and 


“this point was decided in favour of the 


plaintiff. > 

It isnot seriously disputed that the ex- 
pression "liability" is not: used in the Act 
in its widest sense as meaning responsibil- 


‘ity, or the state of .one who is bound in 


law and justice to do something which may 


. be enforced by action irrespective of its 


having grisen -out of contract or in tort. 


. It is no doubt true that in Chakar Khan 


v. Hetumal (2), Whitworth, J., had taken 
the view that the term "liability" was 
not a technical term and: that he saw 
no logical reason for restricting it to 
mean a partial liability and not a liability to 
surrender land. The learned’ Judgé thought 


|. that the true test in dealing with such cases 


was whether the claimant. had got the pro- 
perty insuit absolutely or whether he re- 
quired the assistance of the Court to get 
it. This judgment was adversely criticised 
by Batty, J., in Salleh Mohamed's case (1) and 
does not, in.our opinion, correctly state the 
law. Both Salleh Mahomed's case (1)and the 
very recent case of Birokhan v. Malik 
Salukhan (3) proceed on the assumption 
thatthe term "liability" has a much nar- 
rower scope. 


Througkout the Act this term is as- 


' sociated with the word "debt" and forma 


part of the ex pression "debts and liabilities." 
That expression is in no respect a new 
expression, It has been, used ‘from ‘very 
early. times in Statutes, relating to the Law 


of Bankruptcy both in England and in India. 


and has received judicial interpretation. 


` In Linton v. Linton (4), a liability proveable 


under the Bankruptcy Aet -was held to be 

something, the value of which was capable of 

being estimated in some way or the other. 
In Sadhuram Tindanmal v. Ali’ Akbar 


Shah (5), Crouch, A. J. O., without express- 
. ly holding that a liability under the pre- 


sent Act had the same meaning as that 
under the Bankruptcy Statutes referred to 
s. 28 (i) of the Provincial Insolvency Act 
as giving some assistance in ascertaining 
the meaning of this expression. 

A careful consideration of*the different 
sections of the Act, however, makes it 


‘abundantly clear that the expression “liabi- 


: (2) (1899) 2 Sel. Dec. 38. 
A3) 96 Ind. Cas. 1019; A. T. R. 1926 Sind 279. s 
(4) (1885) 15. Q. B. D. 239 at p.247; 54 L. J. Q. B. 
529; 52, L. T. 782; 2 Morrell 179.. i 
(5) 3 Ind. Cas. 900; 3.S..L.R. 95, -. - 
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liy" in the present Act bears the same. 
meaning as given to it in Linton v. Linton 
(4. For we find that in ss. 3 (i), 11 (ii), 28 
(iti) and 33 (i) the liabilities of the debtor 
are spoken of as “incurred.” Section 4 : 
refers to thesufficiency of the property of 
the debtor.to discharge his liabilities. Sec- 
tion 15 again refers to the powers ofthe 


“manager to determine the liabilities “justly 


due" to the several claimants. Section 17 
enjoins him to submit a liquidation scheme . 
showing the modein which it is proposed 
to pay and discharge such liabilities. And . 
lastly s. 21 of the Act refers to the power 


-of the manager to deal with a mortgage in ` 


possession and a conditional vendee who 
are both bound in law to re-transfer the , 
property of the debtor on payment to them 
of their respective claims. All these sec- 
tions point to the fact that the liability con- 
templated by the Act is a liability which 
may be valued by the manager and its pay- 
ment provided for in the liquidation 
scheme. ; 

_Now, a vendor who agrees to convey his 
property incurs a two-fold liability. He 
may be compelled to specifically perform 
his contract or to pay damages for breach 


.of contract at the option of the pur- 


chaser. His liability to specifically per- 
form: the contract is hardly one which 
could be valuedin money. Thereis noth- 
ing in the Act to suggest that.a protection 
order has the effect of either putting an 
end to the liability of the vendor to con- 
vey the property or to clothe the manager 
with the right to decide for himself whe- 
ther he should convey the property or’ 
compel the purchaser to accept damages in 
lieu thereof. Every purchaser has a right, 
to come to the Court and ask for specific 
performance of his contract and to enforce 
his right in a Court of Law. Itis a cardinal 
rule of interpretation that an Act by which 
the jurisdiction of the ordinary Courts of 
Judicatureis taken away must be construed 
strictly and that “it is not to” be’ taken 
away by putting a-construction upon an 
Act of the Legislature to deprive such Courts 


` of its jurisdietion:" Per Sir Barnes Peacock, 


C. J.,in Prosunno Coomar Paul Chowdhry 
v. Koylash Chunder Paul Chowdhry (6). If 
the Legislature intended to deprive the 
purchaser of his right to sue for specifie 
performance or toclothe the manager with- 
the powers of the Court it would -have said 


( UR 428; B. L. R. Sup; Vol. 759; 2 Ind. Jur. 
N, 8.) 327, j - 
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so. If it is still open to a purchaser to enforce 
specific performance of his contract, in a 
Law Court, ipso facto neither the interim 
stay order under s. 5 nor the final stay order 


unders isa bar to the Gourt proceeding | 


with such a claim. 20 
We are, therefore, of the opinion that 


- thereis no warrant in the Act for the obser- ' 


: vations of Batty, J., relied on by the learned 
Pleader, and that a suit for specific perform- 
ance of a contract for sale of immoveable 
property is not in respect of a liability 
under the Act. : T 
The case of a purchaser at a Court auc- 
tion stands even on a -better footing. A 
Court auction is not a voluntary contract 
between the vendor and the vendee which 


may be broken at the will of either party. ` 


It is held in pursuance of statutory powers 
and may be set aside only on certain con- 
ditions. If those conditions do not exist or 
are not otherwise availed of the sale must 
beconfirmed. The express jurisdiction vest- 
ed in the Court by the Code of Civil Proce- 
dure to adjudicate on those conditions has 


‘in no way been controlled by the Act and ' 


no provision has been made to indicate 
-what should be done in the event of the 


debtor taking protection under the Act. ° 


The anamolous résults which would follow 
from an order staying the application to 
set aside a sale are best illustrated 
by the present case. The price realized 
at the auction is in excess of the mortgage 
claim. The auction-purchaser cannot get 


‘back his purchase money from the Court: 
the proceedings. 
have been stayed and the money cannot , 


as in' the first place 
be paid, and in the next place he is not 
willing to forego his bargain; and there 
is no provision in the Act to provide for 
the ` purchase-money being paid over 
either to the purchaser, the creditor, the 
: debtor, or the manager, and on what terms. 
The judgment-creditor primarily looks to 
the money in Court for payment of his 
claim and unless the sale is either confirm-' 
ed or set aside, it is doubtful if he can, 
_ either prove his claim before the manager 
or be included in the liquidation scheme 
unless he gives up his claim on the sále- 
proceeds. He cannot give up his claim to 


the money unless the sale is set aside; and.’ 


the only authority competent 
the sale is the Court. 
We can find nothing in the. Actto enabie 
us to hold that tle Legislature ever in- 
ended to put itin the powerofa debtor to 


to set aside 


A 


-auction-purchaser unless the sale is 


443 
oust the jurisdiction, of the Court by apply- 
ing for protection at'such a late stage of 
the proceedings, after his property had been 
auctioned and thereby to create a chaos to 
the serious. prejudice of both the’ aue- 
.tion-purchaser and the judgment-creditor. 

. There is‘ less substance in the alterna- 
tive contention. The proceedings to ‘set 
aside the sale have no doubt arisen out of 
a claim for the debt due to the applicant 
but is it notin respect of the debt nor is 
it in respect of a liability which’ may 
be valued “in money. The opponent's 
property isliable to be. conveyed to .the 
aside. On the one hand the liability ^ 
convey .property cannot be valued. On the 
other hand, if the sale. is set aside, there is. 
no liability whatsoever of the debtor to 
the auction-purchasér though there would 
in that case be a liability on his part to 
pay to the judgment-creditor the amount 
due under the decree and so far as that 
liability goes, it would be open to him to 
apply for stay,of the proceedings. l 

We think, therefore, that the order of the. 


‘learned Judge below staying the hearing 


of the application for setting aside the 
sale was without jurisdiction. We aecord- 


ingly set it aside and direct him to proceed ^ - 5 


with the same. 
cause. f f 

After this judgment was pronounced Mr. 
Dipchand drew. our attention to the note 


Costs to be costs in the f 


‘made by the learned Judge below ‘which 


appears at page 8 of the 
as follows: — f 
“The defendant gives up the objections to 
the sale and does not wish to have the 
witnesses examined. Postponed for hearing ' 
only on the law point on Ist May, 1994.” 
. The learned Pleader has contended that 
as the defendant gave up his objections 
to the sale he cannot now be permitted 
io revive his applieation. We, however 
think that the object. with which this 
note was made was: that asthe defendant 
considered that he was entitled to a stay 
of the proceedings under s. 5 (i) of the 


paper-boók and is 


"Aet, there was no -occasion for the Court 


to go into the question of fact. We do 
not think that it wae ever intended by 
either party or by the Judge that in the 
event of the Court holding that it had 
jurisdiction’ to investigate into the ques- 
tion of the validity of the sale, the defend- 
ant would not be permitted to revive his 
application and to lead evidence thereon, 


A44 : ` 
^ We, therefore, order that the learned Judge 
` below should take back the application 
under O. XXI, r..90, Civil Procedure Code, 
RE ihe record and deal with it according 

o law. f 


P.B. A, 8. Application allowed. 
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.  Present:—Mr. Justice Jai Lal. 

SHANTISARUP—Puaintirr—APPELLANT 

‘ versus $ 

LAL COHAND —DEFENDANT— RESPONDENT. 

Contract Act (IX of 1872), s. 28—Agreement for 
stifling prosecution, legality of— Consideration and 
motive defined — Contract with motive to stifle prosecu- 

- tion, whether legal. 

There isa good dealof difference between motive 
&nd consideration. Au agreement entered into with 
ihe motive ofstifling criminal prosecution but the 

. eonsideration for which is a pre-existing liability and 
“mot the stifling of prosecution is not ilegal under 
8. 23, Contraet Act. [p. 446, eol. 1; p. 447, col. 2.] 

Where an agreement in respect of an enforceable pre- 

-existing liability is not made contingent upon à erimi- 
enal omplaint in respect of it being withdrawn or 
dismissed, though the motive may be a withdrawal of 
non-compoundable case, it cannot besaid that it has 
the stifling of prosecution as its consideration and 
is, therefore, void. But where, however, the agree- 
ment is expressly made to take effect only after the 
complaint is withdrawn, the agreement is void as 
having for its consideration the withdrawal of a non- 
compoundable ease. (p. 446, col. 2.] 

Ram Gopal v. Ganeshi Lall (V, Jai Kwumar.v. 
Gau Nath'(2), Dwijendra Nath Mullick 'v. Gopiram 
Govindaram (3) and Karam Chand v. Basant Kuar (5), 
followed. : 


Ghulam Mohi-ud-din v. Deoki Nand (4), distingu- - 


ished. : . 
Second appeal against a decree of the 
District Judge, Sialkot, dated the 13th May, 


1926, confirming that of the Additional, 


Sub-Judge, Sialkot, dated the 28th January, 
19286.. 
Mr. Shamair Chand, for the Appellant. ` 
Mr. M. L. Puri, for the Respondent. 


JUDGMEN'T.—This second appeal is 
directed against the decree of the District 
Judge of Sialkot, who, agreeing with the 


Subordinate Judge, dismissed the plaintiffs’ ` 


suit for recovery of Rs. 745-11-6 principal 
‘and interest claimed to be due from the de- 
fendant on a pro-note executed by him in 
favour of the former on the 22nd of Septem- 
ber, 1922. ^ . 

It appears, that the defendant, represent- 
ing himself to be a. member of a Company 


-whieh it-was alleged, could secure the agency 
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for the sale of cigarettes sold or manufac- 
tured by the Khatar Pal Company of 
Rangoon ànd Burma, received. a sum of 
Rs. 500 from the plaintiff Shanti Sarup on 
the lst of October, 1921, and undertook to 


- secure the agency for him. The sum of 


Rs. 500 was paid by the plaintiff to the de- - 
fendant by way of security for the due per- 
formance of the agency business. : 

It appears that the plaintiff considered 
himself aggrieved by the manner in which 
he was treated in the matter of the agency, 
and, consequently, instituted a complaint 
under s. 420 cf the Indian Penal Code 
against the defendant Lal Chand and a 
warrant for the arrest of the latter was 
issued for the 22nd of September, 1922, On 
that date the pro note in suit for Rs, 450 
was executed by Lal Chard in favour of 
Shanti Sarup who then appeared before the, 
Magistrate and stated that his witnesses had 
beer won over by the accused and, there- ` 
fore, he did not desire to proceed with the 
complaint which was consequently dis- 
missed and the accused discharged. 

On the present suit being instituted the 
defendant pleadéd that he had exeeuted 
the pro-note under undue influence, that aa 
a result of the settlement of the agency 
accounts Rs, 450 was due from him to the 
plaintiff which he had already paid to him, 
but the latter-dishonestly denied the receipt 
thereof and instituted criminal proceedings 
against him. It was, therefore, alleged that 


„the pro-note was without consideration and 


was opposed to public policy having been 
executed in order to stifle a non-compound- 
able offence and was, therefore, void and 
unenforceable in the Courts, : 

The Court below has held that the con- 
consideration for the pro-note in suit was 
illegal as'the document “was executed in 
consideration of the dropping of the crimi- 
nal prosecution” of the defendant. In com- 
ing to this conclusion the District Judge 
has relied on certain authorities the princi- 
ple of which I,will presently examine but 
it appears to me that the learned Judge has 


. in arriving at his conclusions, failed to dis- 


tinguish between the consideration for the 
contract and the motive for entering into 
the contraet. . 4 . 

At this stage I will shorty dispose of the 
contention of the Counsel for the respond 


: ent that the finding of the District Judg- 


as to the nature of the consideration is one 
of fact and cannot be disturbed in, this 
second appeal.. As I have already stated 
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the learned Judge has fallen into a confu- 
sion as to the meaning of the expression 
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‘consideration’. He .has merely given a. 


finding that the consideration’ ci the pro- 
note was the dropping of the criminal pro- 


secution. He has not given any clear find-. 


ing as to the facts on which this conclusion 
is based. In my opinion this conclusion 
under the circumstances of this case, is 
. one of law and not of fact, and I am, there- 
fore, entitled to examine it on this appeal. . 
Ido not think it necessary for me to 
discuss the large number of authorities that 
were cited at the Bar in support ofthe re- 
spective contention of.the parties but I 
will examine the more important ones. 
. Counsel for the appellant relied upon a 
judgment ofa Judge in Chambers of this 


Court in Ram Gopal v. Ganeshi Lall (1).. 


In that case the defendant executed certain 
‘bonds in favcur of the plaintiff and hyno- 
thecated some property as security for the 
debt, but afterwards disposed of the pledg- 
ed property. The plaintiff, thereupon, in- 
stituted criminal proceedings under e. 406, 


Indian.Penal Code, and a warrant of arrest. 


was issued against the defendant who there- 


. upon -executed a bond in favour of the 


plaintiff and the criminal proceedings were, 


in consequence, withdrawn against him, 
On a suit by the plaintiff on: the bond. ex- 
ecuted under the above: circumstances the 
plea of the defendant was that the liability 


. gould not be enforced as the bond was. 


illegal having been executed in considera- 
tion of the withdrawal of a non-compound- 
able criminal offence. Mr., Justice Scott 
Smith held that the bond was enforceable 
and was not void for want of legal con- 
sideration. In doing so he followed Jai 
.Kumar:v. Gauri Nath (2) where it was 
held that a threat to prosecute does not 
itself vitiate a contract if otherwise it is 
supported by a just and bona fide pre-exist- 
ing liability. The learned Judge summed 
“up the case as follows:— ` < 


“Here there was good consideration for 
the defendant No. 1 to pass the bond sued 
upon and the mere-fact that the plaintiff on 
` recovering the bond gave up the criminal 
prosecution against his debtor . does not 
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v. Tek 

Chand (3).J — . E 
The next case relied upon by Counsel for 
the appellant is Dwifendra Nath Mullick 
v. Gopiram Govindaram (4). The defend- 
ant in that case was in the employ of the 
plaintiff irm and was charged with crimi- 
nal breach of trust in respect of a cheque 
for Rs. 30,000, During the pendency of the 
criminal proceedings he executed a mort- 
gage-deed for a portion of the amount con- 
cerned in favour of the plaintiff with a view 
to the withdrawal of the prosecution, and 
thereupon .the prosecution was, as a matter 
of fact, withdrawn. The plaintiff having 
informed the Deputy Commissioner of the 
Police and the Chief Presidency Magistrate 

of the fact of their having received eatis- . 
faction of their claim in the manner already 
mentioned, the complaint was allowed to be 
withdrawn and the accused was discharg- 
.ed. It also appears that it was agreed’ bet- 
ween the parties that the cash to be paid by 
the accused andthe mortgage-bond to be 
executed by him would remain with a third 
party and thaf the same would be handed 
over to the plaintiffs, the complainants after 
the withdrawal of the criminal proceedings. 
Whether this was done or not does not 


‘appear from the report of the case, but 


appear to me to invalidate the agreemeni' 


to pay a debt which was justly due". This 
‘case was followed by another Judge in 
‘Chambers in tbis Court in Oase No. 522 of 


- (1) 85 Ind. Cas. 610; A. I. R. 1925 Lah. 364. 
(2) 28 A. 718; 3 A. L. J, 506; A, W. N. (1906) 212, 
4 à E 1 " Ne . £c 


` 


` 0. L.J. 90; A.T. R. 1926 Cal, 59, | 


some cash was actually paid -to the com- 
-plainants and a mortgage-bond was duly 
executed in their favour. There were dis- 
putes about the registration of the ` mort- 
gage deed afterwards, but it is not necessary 
for me to state them in detail here, Of a 
suit being filed for enforcing of the mort- 
gage a plea was raised on behalf of the de- 
fendant that the mortgage-deed was un- 
enforceable in view of the provisions of s. 23 
of the Indian Contract Act and that the 
contract.was vitiated for want of consent. 
The learned Judge declined to give effect 
to this plea and held that the mortgage 
was enforceable. The following passage 
from the judgment of Mookerjee, J., may be 
quoted with advantage:— 

“Now, I am prepared to concede that the 
defendants would not have parted with the 
sum of Rs. 15,000 or completed ‘the execu- : 
tion of the bond-for Rs. 5,000, unless’ and 
until the’ criminal case against, defendant 
No. 1 was withdrawn. But Iam not at all 
sure that the consideration or object of the 
agreement was the withdrawal of the said 

(3) 101 Ind, 'Cas. 786. — 

(4) 89 Ind. Cas. 200; 83 


Ò. 51; 29 O, W, N. 855; 49 


D 
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` -bond'and the payment of the money was 


the withdrawal; but there isa good ‘deal of 


4 e+ BSHANTISARUP 0, LAL CHaND. 
.. tase. The motive for the execution of the 


^ 
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wouldappear from the judgment that Sardar 


. Kalwant Singh who executed the mortgage- 


. difference between the motive for the act. 
and the consideration or object of the 


agreement. It'is, necessary to. keép' this 


ok distinction in view all the more in a case 
' where there isa civil liability already ex- 


isting which is discharged or- remitted: by 
‘the agreement:” And later:—. 

. “If the principle of: the doctrine be that 
‘you (the accused) shall not.make à trade of 
felony’ then it is difficult to see how the 


. plaintiff can be said to have acted impro- 


` the. peculiar facts of the present case the. 


. pending a pro-note was executed by the’ 


perly in entering into the arrangement ‘to 
get what they werejjustly entitled to....... ak 


` am, therefore, not prepared to say that upon. 


contract between the present parties was 
one opposed to publie policy, or that in 
any way tended to prejudice the state or 
hamper the administration of justice." . 
Counsel for the respondent, on the, other 
hand, principally relied upon, Ghulam Mohi- 
ud-din v. Deoki Nand (5). . Im that case the 
plaintifiinstituted a criminal prosecution 
under s. 406, Indian Penal Code, against the 
defendant. When the prosecution was still 


accused in favour of the plaintiff, the. com- 
plainant, and the criminal case was with-. 
drawn. It appears that the pro-note was 
nothanded over to the complainant till 


‘after the prosecution had been withdrawn, 


ang the withdrawal thereof accepted by the 
Magistrate. It was also. found that there 
was distinct agreement to the effect that 
“the promissory note would not be handed 
-over to the plaintiff unless the appellants 


. were discharged by the Magistrate. The 
learned Judges held that the pro-note ex-' 


.eeuted under the circumstances mentioned 
above could not be enforced. That the con- 


_ sideration for it was clearly an agreement 


to compound an offence which by law was 
“not eompoundable. and that it was, there- 
‘fore, unlawful within the meaning of s. 23 
of the Indian Contract Act. The learned 
Judge considered a previous judgment of 


' the Chief Court of the Punjab reported as 


eB OW. R. 1914. 


Karam Chand .v. Basant Kuar (6) and 
‘distinguished. the same in the following 
‘terms :— f ; 

. "In Karam Chand v. Basant Kaur (6) it 
n (8) 22 Ind. Cas. 393; 39 P.R, 1914; 54-P. L. R. 1914; 


^ (6) 11 Ind..Cas, 321; 31 P. R. 1911; 192 P, LR 1911; 
336 P. W. R. 1911. is 


deed there sued upon, had executed and 
handed over the “deed to the mortgagee 


- before the, criminal prosecution launched 


by the latter against him was terminated 
by the complaint being dismissed in de- 
fault. Thecompletion of the contract of 


mortgage by the delivery of the deed to the: 


mortgagee was not made contingent upon 
the coniplaint being dismissed or the mort- 


"a4 


gagor being discharged by the Magistrate; | - 


the mortgage was completedand thedeed was : 


handed over to thé complainant independ- 
ently of the resultof the criminal prosecu- 
tion, though the necessary consequence of 


the complainant being satisfied once the - 


deed of mortgage was executed in his 
favour was, that he did not appear in the 
Magistrate's Courtand, therefore, the com- 
plaint.was dismissed in default. " 

It is, therefore, to be observed that the 
Chief Court of the Panjab has made a 


distinction in cases where (a) the liability 
.under the document in suit is not made 


contingent upon the complaint being dis- 
missed or withdrawn and (b) where the 
document sued upon is expressly made 


.to take effect ouly after the complaint is 


withdrawn and the accused discharged. 
In the latter case the document has been 
held to have been executed in considera- 
tion of the withdrawal of a non-compound- 
able criminal case and, therefore, unen- 
forceable buf not so in the former case 
where though the’ motive for the execution 
of the document has been -held to be the 
withdrawal ofa non-compoundable erimi- 
nal” case, the consideration has been held 
to “be quite legal provided there was an en- 
forceable pre-existing liability. 

.'Oounsel for the respondent also cited 
Some authorities to show that where part 


of the consideration for a particular trans- 


action is the withdrawal of a complaint in 
& non-compoundable criminal case the 
whole of such transaction is to be deemed 


_to be void. Such authorities, do not, in my 
. opinion, appear to have.any bearing on this 


case. Here there is no question of any part 
ofthe consideration being distinguishable 
from the rest, either the whole of the con- 
sideration is illegal or none at all. : 

Now, what are the facts to which the law 
as stated above is to be applied. The de- 


. fendant admits that’ he owed. Rs. 450 to 


the plaintiff but that he had paid. it. The 
plaintiff complainant distinctly denied’ the 
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receipe of Rs. 450 and instituted a com- 
plaint against him under s. 490 of the 
Indian Penal Code The defendant execut- 
‘ed the pronote in suit and thereupon 
the complaint was withdrawn against him. 

I may mention here that the learned 
District Judge has referred to the testi- 
mony of two witnesses, Ganda Singh and 
Arur Singh, produced by the defendant 
in support of his plea relating to the want 
of an illegality of consideration, but these 
Witnesses give quite a different story to 
that given by the defendant himself. Ganda 
Singh stated that after the complaint was 
filed against the defendant he, the witness, 
used to accompany him to the Court, that 
at the intervention of others the accused 
executed a fictitious(farzi) pro notein favour 
of the plaintiff for Rs. 450 for which no con- 
Bideration was paid, and that thereupon the 
criminal case was withdrawn. The witness 
adds that later the same day he told the 
defendant that he had madea mistake in 
executing the pro note asthe plaintiff was 
in a position to realise Rs. 450 from him 
and that on the defendant representing this 
to the plaintiff he executed a receipt in 
favour of the former discharging him from 
the liability under the pro-noie alleging 
that he had mislaid the same. Arur Singh 
stated that he also used to accompany the 
accused to Court, that the plaintif express- 
ed his willingness to withdraw the case 
if.the defendant executed a pro-note for 
Rs. 450 in his favour in order to safeguard 
him against any action for compensation 
which the defendant might thereafter bring 
against the plaintiff for malicious prose- 
cution and that it was on this representa- 
tion of the plaintiff that.& pro-note for 
Rs. 490 was executed in his favour. The 
witness further adds that then the defend- 
ant realised; the mistake he had made in 
executing a pro-note in favour of the plaint- 
iffand he obtained a receipt from him in 
discharge thereof. This receipt it may be 
mentioned, bears the same date as the 
pro-note in suit. The plea of the defendant 
was that this receipt wasexecuted by the 
plaintiff after the execution of the pro-note 
at the intervention of some, respectable 
people and that the original pro-note was 
executed by him because the plaintiff de- 
clined to withdraw the case otherwise. 

The evidence of these witnesses is clearly 
contradictory to each other and‘ certainly 
does not support the plea ofthe defendant. 
Moreover, their testimony does not lead 
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to the inference, as held by the learned 
District Judge, that the pro-note “ was 
executed in consideration for the dropping 
of the criminal prosecution” in the sense 
in which the expression ‘consideration’ is 
used in s. 23 of the Indian Contract Act. 

I also hold that the receipt relied upon 
by the defendant does not establish that 
the liability under the pro-note in suit was 
discharged. According to the plaintiff the 
original payment of Rs, 5U0 was made to 
the defendant in his capacity as a partner 
of a Company and the receipt was executed 
by him in favour of the defendant as such 
partner when the pro-note in suit was exe- 
cuted. Thatis to say the liability of the 
Company was discharged and the accounts 
between the Company and the plaintiff set- 
tled by the execution of the pro note in 
suit by the defendant who thereafter made 
himself personally liable in-the amountdue. 
This I hold isa correct statement of facts. 

Itisthus to be observed that the with- 
drawal ofthe complaint was no doubt due 
to the defendant having executed the pro- 
note in suit in favour of the plaintiff but 
such withdrawal was not the consideration 
ofthe pro note. This pro-note was not left 
in possession of a third party to be hand- 
ed over to the plaintiff after the with- 
drawal of the complaint nor was it express- 
ly agreed that the liability thereunder 
would not arise till after the complaint 
had been withdrawn. The case, therefore, 
is governed by Karam Chand y. Basant 
Kaur (6) rather than Ghulam Mohi-ud-din 
v. Deoki Nand (5). If, however, the view 
taken in Dwijendra Nath Mullick v. Gopi- 
ram, Govindaram (4) is correct, and the 
later authorities of this Court seem to 
follow that view, but it is not necessary 
for me to express a definite opinion on the 
point, then the plaintiff is entitled to a dec- 
ree in any case. 

The next question that I have to consider 
is this: whether the plaintiff has establish- 
ed a pre-existing civil liability of the 
defendant to entitle him to a decree or 
whether the case should be sent back to the 
trial Court to ascertain if such liability 
in favour of the plaintiff existed. Itis to 
be observed that the defendant admitted 
in his written statements that Rs. 450 were 
due from him to the plaintiff and thathe 
had re-paid thesame. There is no proof 
in support of the allegation asto re-pay- 
ment. The liability having been admitted 
the burden of proof ofits discharge wag 
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. on.the defendant and he has failed to application was refused was that the plaint- 
"discharge it, It must, therefore, be pre- iff had entered into an agreement with two  ' 
sumed, in the absence of evidence to the persons Rameswar and Chhedi by which 
contrary, that the pro-note was for considera- they had obtained an interest in the subject-' 
tion whichis the pre-existing liability of matter of the suit. It appears that’ these 
the defendant for Rs. 450. In my opinion two persons were ?jaradars of a certain 
] having regard to the village Kharthua which was purchased by 


^ 


it is not necessary, 
fact. that the parties produced the whole. the defendant.. The. defendant redeemed 

'. òf their evidence.in the trial Court, to the mortgage and thereupon these persons 

. yemand the case for further evidence on  broughta suit for pre-emption. Then the ' 
the plea of the defendant that he had re- present suit was brought against the de- - 
paid Rs. 450 admitted to be due from him to- fendant by the plaintiff who claimed the : 
the plaintiff. —- NS .' property of the defendant's muth.. - 

T accept this appeal, set aside the decree The learned Subordinate Judge found as 


à 


of the Court below and decree the plaintiff's 
suit with costs throughout. .  ' 
tcd b - `, Appéal accepted. 
PATNA HIGH COURT. 
` Orvit Revision No. 195 oF 1927. 
^ July 4,1927. . i 
Present:—Mr. Justice Ross. 
: ASANAND Chela or Mahanth 


.DAYANAND- PETITIONER 
© versus 2 


| GOBSAIN MADAN MOHAN NAND 


AND sNOTHER—OPPOSITS PARTY. ` 


: Civil Procedure Code (Act V of 1908), ss. 115; 83° 


LPauperism, enquiry into—Error in law—Jurisdic- 
tion, dhether affected—Revision—Transfer of Pro- 


- perty Act (IV of 1882), s. 54—Registration Act (XVI 


of 1908), ss. 17, " 49—Oral agreement, . whether creates 
‘interest in immoveable property. | | 

* The fact that a Court enquiring into the pauperism 
‘of a person «commits an error in point of law does not 
affect. its jurisdiction: or attract the jurisdiction of the 


. «High Court under 8. 115 of the Code of Civil Proce- 


e. 

due ether the decision of a Court" enquiring into 
pauperism that other persons have acquired an 
interest in the subject-matter ofthe suit by virtue of 
an oral agreement isright in law or not is nota 
question which the High Court will consider in revi- 
“pion as nó question of jurisdiction is involved therein. 

The Transfer of Property Act has been designed 
in aid of bona fide litigants and it must be strictly 


confined to such litigants. ; : 
-civil Revision from an order of the Offi- 


| “ciating Subordinate Judge, Third Court, 


‘Patna, dated the 11th*April, 1927. 
Messrs. L. P. E. Pugh, N.C. Sinha. and 
. Ohaudhury Mathura Prasad,- for the Peti- 


tioner. E 
: Messrs. Hasan Imam, S.N. Ray, J. P. 


Sinha and  Gaindhari Prasad, for the 
"Opposite Party. a 
 JUDGMEN 'Y.— This is an application 


' . in revision against an order passed by the 


'learned Subordinate Judge of Patna refus- 
cing an applieation for.permission to sue in 


| forma pauperis, The ground on which this 


a fact after taking evidence that.an oral: 


_agreement had been entered into ‘between 
the plaintiff and these two persons by virtue 
‘of which a contingent interest in some of 


the properties which formed the ‘subject-' 


matter of the intended suit, particularly in 
Kharthua, was agreed to be vested in these 
‘persons as third parties to the .present 
litigation. qu $ : 

It is contended on behalf of the petilioner 
that by an oral agreement no interest could 
be obtained in the subject-matter.of the suit 
which is immoveable property and refer- 
ence was made tos. 54 of the Transfer of 
Property Act and ss. 17 and 49 of the Regis- 
tration Act.. Now this argument seems 
to be beside the point. It was held in 


Charu Sila Dasi v. Haran Chandra Mukher- . 
jee (1) that the Statute has been designed . 


‘in aid. of bona fide litigants and it must be 


. strictly -confined to such litigants. The 


finding of the learned Subordinate Judge 
is to the effect that this is not a bona . fide 
litigation but that the plaintiff has been 
set up by these two persons in aid of their 
-own pre-emption ‘suit. Whether the learn- 
“ed Subordinate Judge's decision that these 
two persons had acquired an interest in 
the subject-matter of the suit is right in 
-law or not is not a question which entitles 
“the High Court to interfere in revision. 
_There.is no question of jurisdiction. The 


Court had jurisdiction to: inquire into ‘the |. - 


-pauperiem of the plaintiff and if in the 


„course of that inquiry the Subordinate. © 


Judge has made an error in point of law 
(which he. may or may not have done),. that 
does not affeet his jurisdiction or attract the 


- jurisdiction of this Court under.s. 115 of 


the Code of Oivil Procedure. I, therefore, 
dismiss this application with costs: hearing 
fee.two gold mohurs. ' S Seg us 

. B, K, P. Application dismissed, - 


(1) 50 Ind, Cas. 520; (1919) Pat, 232, 


Aia E 
D dius 
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LAHORE HIGH COURT. 
MrsoELLANEOUS First CIVIL APPEAL No. 2704 
f 3 or 1926, 

May 6, 1927. 
Present :—Mr. Justice Jai Lal.  . 
. Firm AYA RAM TOLA RAM—Decruz- 
` HOLDER —ÅPPELLANT 
' versus . 
Tur Joint Famity Frem Rai HET 
RAM-BODH RAJ—Jupbn&wxENT-DEBTORS— | 
: RESPONDENTS. 
Code (Act V` of 1908) s. 145, 
li—EHxecution of decree—Simple 
decree creating charge— 


Civil Procedure 
0. XXXIV, r. 
money, suit— Compromise 


FIRM AYA-RAM-TOLA RAM V- FIRM HET RAM-BODH RAJ. 


e 


Enforcement of charge in execution—Surety made. 


liable by decree, position of. 

- Section 145, Civil Procedure Oode, applies to cases 
"whére the liability of the surety is incurred in- 
dependently ofthe decree and is not contained in or 


declared by the décree itself which is sought to be: 


executed. In the latter case such a person becomes 
really a judgment-debtor and, therefore, becomes 
liable as such. [p~ 450; col. 2.] 4 

Where in a simple money suit a compromise decree 
is passed providing that the decree-holder is entitled 
to realise the decretal amount from certain properties, 
the decree-holder is entitled’ to recover the said 
amount from the properties charged by the decree 
in execution of that decree and. cannot be compelled 
to.bring a separate suit to enforce his charge. [p. 452, 
col. l1]. ^" i | ~ 

a ‘Debi v. Mugneeram Bhanger & Co. (2) 
Kashi Chandra Chakravarii v. Priyanath Bakhshi 
(3) and Indramani Dasi v. Surendra Nath Mandal (4), 
followed. : d 

“Order XXXIV, r.14, Civil Procedure Code, does 
not.apply to the Punjab. {ibid.] : f 

Miscellaneous first appeal from the order 
of the Senior Subordinate Judge, Dera 
Ghazi Khan, dated the 14th August, 1926. 

Lala Sardha Ram, R.S., for the Appel- 


lant. ds 

“Lala Badri Das, R. B., for the Respond- 
ents. i ; : 

JUDGMENT.—The appellant, Messrs. 
Aya Ram-Tola Ram, instituted a suitagainst 
“the joint family firm of Rai Het Ram- 
Bodh Raj-’ for recoyery of Rs. 1,14,449-8 
principal and interest, claimed to be 
due on account of commission agency 
dealings. It appears that Rai Sahib Dharu 
Lal, the contesting respondent was alleged 
to be a partner in the defendant firm and 
& decree was claimed against him personal- 
ly, but he contested his liability. The-suit 


was finally compromised -and a decree . for. 


‘Rs: 1,04,000.with future interest at 6 per 
cent, per annum payable by instalments 
passed in accordance with the compromise 
by the Additional Judicial Commissioner 
of Sind. The firm of Rai Het Ram- Bodh 
Raj and one Bodh Raj were liable for this 
‘amount. The following clauses of the writ- 
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ten compromise which was incorporated in 
the decree must be mentioned to under- 
stand ‘the present dispute :— 

“(3) In ease. any two of the instalments 
are not paid on due date, the whole amount 
then due shall be récovered at once. 

"(4) Thatas security for the due pay- 
ments of the said decree the following 
immoveable properties including the right, 
title and interest of Rai Sahib Dharu Lal , 
son of Rai Sahib Het Ram are declared 
He be under the mortgage lien of the plaint- 
iff :— ty 
- (a) Agricultural land. measuring about 
1500 bighas, etc.  . N : 
:(b) Agricultural land measuring 300 
bighas etc. 20 : 

(c) 11/16th-anna& share in agricultural 
land measuring about 200 bighas, etc. 

. * * 


` “Defendants Bodh Raj and Rai Sahib 
Dharu Lal declare that the above lands are 
their property and are alienable and that. 
they are unincumbered. | ; 

-“(5) That the plaintiffs are entitled to re- 
cover the decretal amount as also any in- 


Stalment in default from the property of 


the said firm of Het Ram-Bodh Raj, a firm, 
the property hereby mortgaged or from 
the defendant Bodh Raj personally. In 
the event of deficiency the plaintiffs are 
entitled to recover the amount due to them 
from the other joint family , immoveable. 
property of-the defendant Bodh Raj and 
Rai Sahib Dharu Lal-Het Ram excgpt the 
residential house. 4. 

“ (6) That the defendant Rai Sahib 
Dharu Lal is not a partner of the firm of 
‘Rai Het Ram-Bodh Raj and is not person- 
ally liable for. theclaim in suit but he has 
joined in this decree as surety in order 
to secure the due payment of the plaint- 
iffe’ claim and to render his share in thé 
joint family property liable for the plaint- 
iffe claim and has signed this applica- 
tion as such surety and for the said pur- 


ose. . - 
Pe (7) The suit against the defendant Rai. 
Sahib Dharu Lal is dismissed with no 
order as to: costs but he continues liable as ' 
surety as above provided to the extent of 
his right, title and interest in the joint fami-. 
ly property referred to above.” ; 

lhave setoutin detailthe above clauses 
in the decree because the question involved 
in this appeal depends upon the correct 
construction of the same with regard to 
the liability to sale in execution proceed- 


g 
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|. ings of Rai Sahib Dharu Lal's interest in 


' the property mentioned above. 

‘It appears that default having been made 
' inthe payment of instalments by the firm 
‘of Het Ram-Bodh Raj and Bodh Raj,.the 
deeree-holder took out a certificate of non- 


. Satisfaction to Dera Ghazi Khan District 


. where the property specified above is situat- 
ed. When the decree-holder sought to 
attach the interest of Rai Sahib Dhatu Lal 
in the property mentioned in the decree 
. they were met with various objections in- 
..eluding one to the effect that Rai Sahib 
Dharu Lal being’ only. liable as a surety 
dnd merely to the extent of his interest in 
the property specified in the decree, his 
liability .could not be enforced in. execution 
proceedings but, if at all, by-a separate suit. 

- This objection ‘has been allowed by the 
Jearned Senior Subordinate Judge of Dera 
Ghazi Khan who declined to proceed 
against the-interest of Rai Sahib Dhara 
Lal in execution proceedings. .The decree- 
holder has consequently presented an appeal 
to this Court. . 7 

‘The learned Counsel for the appellant 

contends that the executing Court was not. 
competent to go behind the decree and 


should have executed it in -accordance - 


with the conditions. expressly mentioned 
therein. His case is that the liability of 
the respondent RaiSahib Dharu Lal was 
that of a surety and, therefore, he was liable 
-to be proceeded against in execution under 
s. 145, Civil Procedure Code. That section 
fovidés that*where any person lias become 
i&ble as surety for the performance of any 
decree, orány part thereof, the decree may 
ba executed against him to the extent to. 
which he has’ rendered himself personally 
liable in the manner provided in the Civil 
Procedure Code for the execution of dec- 
yees and that such person shall for pur- 
poses of appeal be deemed a party within 
the meaning of s.47. The contention of 
the learned Counsel apparently is that the 
respondent made himself liable personally’ 
' and is, therefore, liable to be proceeded 
against under s. 145, Oivil Procedure 
Cede. - 
The learned Counsel for the respondent, 
on the other hand, contends that the opera- 
tion of s. 145, is limited merely tothe ex- 
tent of the personalliability of the surety 
and that it, does not permit the sale in, 


- execution proceedings of any immoveable: 


property charged andthat the liability as 
against such property must be enforaed in 
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a regular suit. Another contention of the 

‘learned Counsel was that though the pro- 
perty sought to be attached was comprised 
in the decree, still it could not be sold 
asit was not the subject-matter of the. 
suit in spite of the fact that the decree was 
*by virtue of a compromise. 

Itseems to me that even if the conten- 
tion of the Counsel for the respondent is 
correct that the liability of a surety can be 
enforced under s. 145,’ Civil Procedure 
Code, only if and so far as he has made 
himself personally liable but not against 
any immoveable property that he may have 
mortgaged to secure such liability. Bett 
Mahalakashmi Bai v. Badan Singh (1) is 
clearly an authority against this contention 
still I consider that - the present is not & 
ease to which s. 145, Civil Procedure Code, 
has any application. This section, in my 
opinion, applies to cases where the liability 
of the surety is incurred independently of 
the decree andis not containad in or de- 
clared by the decree itself which is sought 
to be executed. Inthe latter case sucha 
person becomes really a judgment-debtor 


_and, therefore, becomes liable as such. I 


will not, therefore, express any definite 


- opinion: ‘whether or not the operation of 


8. 145, Civil. Procedure Code, is limited to 
the enforcement in execution proceedings 
ofthe liability of a surety only to the ex- 
tent of his personal liability and not against 
any property that he may. have mortgaged 
‘as such surety. 

The question then is hielo under the 
circumstances mentioned above and pem 
regard to the terms of the .decree that 
‘have already quoted the interest of Rai 
Sahib. Dharu Lal inthe properties men- 
tioned in the decres can bs attached and 
sold in execution proceedings or whether 
itis necessary for the -decree-holder to in- 
stitute a fresh suit under O. XXXIV of the 
Civil Procedure Code to enforce the lien 
against such property. As Ihave already 
stated I must hold that Rai Sahib Dharu 
Lal is a judgment-debtor in tkis case. He 
was originally a deféndant and there is 
‘no question that a decree could have: been - 
granted against him. Itis,in my opinion, . 
immaterial for the present purpose that- 
under the terms of the decree he was held. 
not to be.a partner in the firm but accept- 
ed the liability in another capacity. On . 
the suit as framed the decree is within the 


(1) 74 Ind, Cas, 927; 45 A, 649; 2L A, L. J, 604; A, I 
R. 1024 Al, 105, 
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four corners of the plaint except as regards 


the lien on the immoveable property, but 


the lien was created by reason of a com- . 


promise. The real question ‘is whether it 
is merely a declaratory decree so far as the 


‘lien on the immoveable property is con-. 


cerned or whether it-isa decree which is 
capable of béing executed against such 


property. That question has to be decided . 


with reference to theintention of the parties 


to be gathered from th» contents of the. 


‘decree. In Sukimari Debi v. Mugneeram 


Bhanger & ‘Co. (2) in a money. suit-a deeree ` 
was granted on a compromise which provid- 


ed that security- inter-alia of’ immoveable 


property was to be furnished for the due per- ' 


formance of the decree and a clause was 


added in the-following terms :—‘‘On failure . 


to pay three consecutive instalments, the 
whole amount of the decree to become 
payable. Decree-holders in such case may 
execute the decres irrespective of their 
rights against- the security and may also 
execute against the security.” The security 
was duly given by'the wife of the judg- 
ment-debtor’ hypothecating immoveable 
property. On default having been made 


in the payment of the instalments a ques-. 


tion arose in the execution proceedings 
whether the property hypothecated could 
be sold in such proceedings. ` The following 
remarks ‘occur in the judgment of Rankin, 
J.: "However, in. this case the two parties 
concerned in this joint bond, viz., thedefend- 


.ant and his wife, charged different interests. 


in the same property which it would be in- 


convenient and wasteful to realise separately . 


by sales in different Courts and at different 
' times. I see great difficulty in realising this 
defendant's interests save by proceedings 
under 8.47 and as I think that both intend- 
ed to agree that the matter should be 
thrashed out in execution, I think the judg- 


ment of the learned Judge should be sup- 


ported.” The consequence was that the 
property hypothecated was allowed to be 
sold in execution proceedings. Similarly in 
Kashi Chandra Chakravarti v. Priyanath 
Bakshi (3) in asuit to enforce a mortgage 
security a consent decree was passed which 
was to the following. effect: The decree- 


holder would be entitled to receive from . 


the judgment-debtor Rs. 4,000 on account 
of principal and Rs, 400 on account of costs, 


(2) 95 Ind. Cas, 908; 30 C. W. N. 683; A. I. R. 1926 
* Oal 889; 54 O. 1 


Oul, 645, ' li 


(3) 83 Ind. Cas,494; 28 O. W: N. 550; A. I. R. 1924- 


-the judgment-debtor on. the 


451 . 
The aggregate sum of Rs 4,400 was to be 

paid by annual instalments which were 
Specified .in the schedule and, then the. 
following condition was added: "The de- 


:fendants will pay to the plaintiffs Rs. 4,400 


on account of the claim ‘and costsas per 


. instalments mentioned below. If default is 
“made in payment of any one instalment, 


the plaintiffs will then be entitled to realise 
the whole amount due for all instalments 
at one and the sanie time by taking out 


"execution. The properties mortgaged shall - 


remain charged under the mortgage until - 
theamount due for the last instalment has | 
been paid.” : 

Default having been made in the pay- ` 
ment.of the instalment the decree-holder 
sought to execute his decree by selling the 
property mortgaged but was ‘resisted by 
ground that 
r. 14 of O, XXXIV, Civil Procedure Code, 
disentitled the decree-holder to enforee the 
liability in execution proceedings, it being 
contended that such liability could be ` 
enforced only by a regular suit to enforce 
the consent decree. This objection of the 


“judgment-debtor was disallowed., It was 


held that asthe decree provided that the 
decree-holdercould realise the whole amount 
by taking. out execution, therefore, he 
could sell the property mortgaged in exe- 
cution procesdings and that O. XXXIV, ` 
r. 14 was not applicable to the case. The 
reason for this conclusion was that it 
was the intention of the parties -that 
if default were made by the jydgment- 
debtor, the decree-holder would be at 
liberty to take out execution against the 


- mortgaged properties which were toremain 


charged until the amount due fcr the last 
instalment had been paid and, therefore, 
the authority of the decree-holder to take 
out execution extended both to the taking 
out ‘of execution of the decree as a money- 
decree and also against the hypothecated 
property. The facts of that case are identi- 


cal with those of this case, the only differ- 


ence being that in the reported case the: 
suit originally was to enforce a mortgage 
security, while in the present case the suit 
was fora money-decree. The differénce, 
in my opinión, is not material. ‘It.is.to ba 
observed that there ‘also, asin this case, 


. no decree in the form laid down in O. XXXIV 


had been granted and there was no express 
provision ‘that the mortgaged property 
shall bé sold in execution proceedings on 
a default -by the judgment-debtor. It may 
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“be mentioned . that r. 14 of O. XXXIV does 
.not apply to this Province. 
, , Similarly in Indramani Dasi v. Surendra 
Nath. Mondal (4) it was held that the holder 
of a decree for future maintenance in whose 
favour a'charge on immoveable ‘property 
forthe payment of the allowance settled 
is craated by the decree is entitled to 
recover in execution, without further suit, 
the allowance ds it accrues due, and that 
it is not obligatory upon the decree-holder 
- to have recourse to a suit to enforce the 
charge created by the decree. It was 
further held that r. 14 of O. XXXIV, Civil 
Procedure Code, does not apply unless the 
decree obtained. by the . holder of' the 
mortgage or charge falls within the descrip- 


tion of a decree for payment of money in. 


satisfaction of a claim arising under the 
, mortgage or charge and further that where 
a compromise decree provided: that the 
decree-holder would be entitled to realise 
the amount by sale of the properties men- 
tioned therein itis not open to the judg- 
ment-debtor to resile in execution pro- 
ceedings and contend that notwithstanding 
' the express provision of the "decree, the 
decree-holder must be driven to a separate 
suit, 

I hold that the above authorities fully 
support the contention raised on behalf of 
the, deéree-holder that it was the intention 
‘of the parties to enforce the liability of the 


` property charged in execution proceedings. 


and that the executing Court should have 
proceeded with the execution of the decree 
as prayed by the decree-holder. I accept 


^. this. appeal with, costs throughout, set 


aside the order of the Senior Subordinate 

. Judge and remit the case to him to proceed 

with it in accordance with law, . 
XL Appeal accepted. 


A.N. Aw - : 
5 gi’) Di Oas, 852; 35 O. L. J. 61; A. L-R. 1922 Oal. 





BOMBAY HIGH COURT. 
ORIGINAL Oivit Jorispicrion Suir No. 1310 
| ' or 1924. > i 
January 11, 1927. , 

Present:—Mr. Justice Mirza. __ 
Tee JAPAN COTTON TRADING 

|: Co, LrD.— PLAINTIFFS - 
` yersus, . 

"Ins UNIVERSAL FIRE &o, 
INSURANCE Co.—DEFENvanTs. 
‘‘Kaleculion | of  decree—Attachment by Sheriff— 
Poundage, when to be levied—Bombay High Court 


“application are 


Rules, v. $885—Practice—Party aggrieved against levy, 
remedy of. i . A 
Where, as the result of a levy of attachment, cer- 
tain propérty or moneys. have come into the handa 
of the Sheriff, any party aggrieved by such levy may, 
on's summons, ask for relief against the Sheriff in 
respect of such levy, but where the property or 
moneys have not reached the hands of the ‘Sheriff 


-and the Sheriff claims his poundage in respect of the 


attachment from the parties personally, it is a matter 
fit for a suit rather than for informal. directions by 
the Chamber Judge. [p. 452, col. 2.] 

[The practice of the Deputy Sheriff in consulting the 
Chamber Judge and obtaining his directions in 
matters relating to his office deprecated. [ibid.] 

Whére the Sheriff's bailiff accompanies the judg- 
ment-creditor to levy an attachment of the goods of 
the judgment-debtor but without’ arriving at any 
settlement or compromise the attachment is not 
levied at the request of the judgment-creditor, the 
Sheriff is not entitled under r. 385 ofthe Bombay 
High Oourt Rules to his poundage. [p. 453, cols.1 & 2; 
p. 454, col. 1.1 : . 

Mr. M. C. Setalvad,.for the Defendants, 


Mr. A. P. Mehta, Deputy Shariffin person; 


JUDGMENT.—This isan informal ap- 
plication made on behalf ofthe Sheriif for 
his poundags in respect of certain execution 
proceedings. 'lhe' defendants against 
whom the order is sought have appeared 
and contested it. A practice has grown up 
in this Court forthe Deputy Sheriff to con- 
sult the Chamber Judge and obtain his 
directions in matters relating to his office. 
Iam notin favour. of this informal manner 
of obtaining orders and directions from the 
Ohamber Judge where there i8, & serious 
contest and substantial rights are involved. 
Where, as the result of a levy of execution, 
certain property or moneys have come into 
the hands of the Sheriff the party aggrieved 


“byit may on a summons ask for a relief 


against the Sheriff in respect of such levy, 
but where the property or moneys have not 
reached the hands ofthe Sheriff, and the 
Sheriff claims his poundage in respect of 
the attachment from the parties personally 
I am of opinion it isa matter fit for asuit 
rather than for informal directions by the 
Chamber Judge.. i 

The facts which have given rise to the 
stated on behalf of the 
Sheriff in the affidavit of his bailiff affirmed 
on December 4, 1926, andonthe affidavit 
of Kanchanilal Vrajdas on behalf of the 
defendants affirmed on December 17, 1926. 
From those affidavits, it appears that on 
August 4, 1926, at 4.30 p.m. the Sherif's 
bailiff ‘accompanied the Superintendent of 
the Japan Cotton Trading Co, Ltd. to the 
defendants’ office to execute & warrant of 


attachment under O, XXI, r, 43. l The bailiff 


k 
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“circumstances I fail to see how the Sheriff 
is entitled to poundage, 


showed the warrant to. the defendants’ 
Manager and asked him whether he would 
pay up the amount thersin, He. further 
told him that if the amount was not paid 
he would levy attachment, . The Manager 
gave no reply, He showed certain receipts 


panied the bailiff and told him that the 
moneys due had already been paid into the 
Rangoon High Court.: The defendants’ 
attorneys then. appeared òn the scene and 


stated that they would obtain an order from - 


the Court to stay execution, Thereupon, 
the Superintendent asked the 
bailiff’ not to levy the attachment and 
the  Sheriffs bailiff accompanied the 
Superintendent to the Office of Messrs. 
Little & Oo., the attorneys of the attach- 
ing ‘creditor. Atthat office the defendants’ 
attorney handed over certain security to 
.Mr. Eastley, a partner in Messrs. Little 
& Oo,,and Mr, dastley thereupon asked the 
Sheriff's bailiff not to levy the attachment. 
At the request of the bailiff Mr. Eastley 
thus endorsed the warrant: . “Mr. 0. N 
Rastley requested that the warrant was notg” 
to be executed (signed) ‘Little & COo, 


Thereupon the Sheriff's bailiff returned to` 


his office and nothing more happened, It 
appears that -the defendants’ 
handed over to Messrs. Little & Co. five 
per cent. Government Loan Notes of the face 
value of Rs, 56,000 as security pending en- 
quiries to be made at Ran goon as to whether 
what the deféndants had here stated regard- 
ing the satisfaction of the decree: was 
correct. As the result of those enquiries 
Messrs. Little & Co. returned the script to 
the defendants. The Sheriff claims poundage 
‘on the amount ofthis script. Rule 385 of 
the High Court Rules provides that “in the 
` case of warrants of attachment of.property 
after -judgment the’ judgment-creditor 
either obtaining satisfaction or compromise 
or settling his claim direct and the attach- 
ment thereupon being raised by order of 
the Court or at the request of the judgment- 
creditor, the Sheriff shall be paid his 
poundage [at the rate. of two per cent.] 
upon the amount of such satisfaction, 
compromise or settlement.” Oa ‘the facts 
before me it does not appear that there was 
-any levy or seizure of the judgm'snt-debtor's 
- property, or.there was any attachment 
which was raised at the request. of the 
judgment-creditor. 
that at the request of the judgment-creditor 
no attachment was levied, Unider these 


ing- 
“money, Brett, L.J., remarked (page 219*):— 
to the Superintendent, who had accom-. 


Sheriff's 


attorneys’ 


. Colliery. - Co. 


All that happened was . 


453. 


In Mortimore v. Cragg (1) Bramwell, L. J., 
interpreted thete:m “lavy” at page 219* mead- 
“shall seize, and thereby get the- 


“Where an execution issues the transac- 
tion may be divided into four parts: I. 
The delivery. of the writ to the Sheriff: 
2, Seizure: 3, The possible payment, of | 
money after seizure: 4. If no payment, sale. 
The first step does not entitle the Sheriff to 
poundage; and if he does not -seize, Nash v. ` 
Dickenson (2) is an authority that ‘he is not. 
entitled to poundage, Although he seizes, 


nothing may be realised, because the seizure 


may be wrongful; it may be withdrawn by 
direction. of law; then the Sheriff would 
receive no poundage. Then comes the case 
after seizure, The money may be paid by 
the execution-debtor either directly or in- 
directly; directly by virtue of the seizure 
.to the Sheriff: ‘indirectly where payment is 
made by means of a compromise which ia 
the consequence of the seizures in either of 
those cases the Sheriff is entitled to pound- 

age. Ifasale takes place, again the Sheriff 
is entitled to poundage.” 

ln Bissicks v. Bath Colliery Co. (3) Cock- 
burn, O. J., remarked (page 461f) :— 


“The: question is whether the writ of 
. fa. was executed. If it wasthe Sheriff - 
is entitled to the poundage and fees; if it: 


. was not executed he is.not entitlad......0./.... 
'In my opinion it is enough if the Sheriff’s 


officer goes down to the premises with the 
warrant and gets payment. He can only 


.Teceive payment by virtue of the warrant, 


which is his authority, and the debtor can 
make a valid payment only under the war- 
rant; and ifthe debtorin order to avoid 
the inconvenience of a levy and sale prefers 


- to pay the money, Ithink the Sheriff's officer 


is not only authorized. but bound to accept ` 
it.” i 


The same case went up to the Oourt of 
Appéal and is reported as Bissicks v. Bath 
(4), where Prem wel d J. 
remarks (page 17954): — 


D Y "d D. 210; SR J.C. P. 348; 38 L. T. 
6; 26 V 

g^ (867): 2 o $. 253. 

(3) (1877) 2 Ex. D. 459. 

(á) (1878) 3 Ex. D. 174; 47 L. J, Wx. 498; iu E^ T. 
163; 26 W. R. 218. 

*Page of (1878) 3 C. P. D. —[Edj 

+Page of (1877) 2 Ex. D.—[E DM 
: iPage REN 3 Ex. D. 6 | 





c 


i 


"I also feel some | hesitation, but upon 


‘the whole I think there was a seizure, for 


"the officer did threaten to leave à man in 


possession." . 
Brett, L. J., remarks (page. 175*).— 
“The Sheriff's officer went to the plaintiff's 8 

house with a man, he obtained entry into 


the house, and. whilst he was there the 


` plaintiff's 'goods were under his control; he 
spoke as ifhe had made a- seizure, and he 


: treated. what he was doing as ifit was a 


seizure; and the plaintiff also treated it as 
a geizure;. 

Cotton, in J., remarks (page 175*) :— 

“T have felt some doubt, but on the whole 
I think there was a seizure; for if the money 
had not been, paid, the officer would have 
left the Inan in possession of the plaintiff 8 


. goods,” 


^ nert 


Li 


On the facts of the case before me I hold 
that there was no seizure orlevy on the 
goods and the Sheriff, therefore, is not 
entitled to his poundage. 

On the question of costs, as it has been 
the practice in the past for*the Deputy 
Sheriff to obtain these informal directions 
Ido not think it will be fair to mulet him 
in césts, particularly as the position of the 
Sheriff as.an honorary officer of Govern- 


ment is not well-defined, and if heis.to, 


pay the costs personally, it may work asa 
hardship upon him, unless Government 
paid the amount on his behalf. ` 

Z. K. Application allowed. 

p aneges RT 3 Ex. D De BEI 


LAHORE HIGH COURT. 
Sreconp CiviL APPEAL No. 97 or 1923. 
; May 19, 1927. 
Present:—Sir Shadi Lal, Kr., Chief J ustice, 
"u and Mr. Justice Zafar Ali. 
MAI DHAN AND oTBERS—PLAINTIFES— 
APPELLANTS 
versus 
MANSA RAM FOR HIMSELE AND AS 
REPRESENTATIVE OF MUKAND LAL : 
; DEOEASED—DsFENDANT—RESPONDENT. 
Custom (Punjab)—Alienation—Dismissal of suit by 
reversioner when binding on other rever- 


stoners. 
A decree dismissing 8 suit by the next reversioner 


is, unless mala fides can be established, binding upon. 


all other reversioners. 
Khair, Muhammad v. Umar Din (1), followed, 


MAI DHAN v. MANSA TAM. 
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Second appeal from the decree of the 
Distriet Judge, Karnal, dated the 27th 
of October, 1922, affirming that of the 
Munsif; First Class, Karnal, dated the 2nd- 
August, 1922. 

Mr. Shamair Chand, for the Appellants. 

Lala Badri Das, R. B., and Mr. M. L. Puri, 
for the Respondent. 

JUDGMENT.—The plaintiffs are Mai 
Dhan, brother of Singh Ram, and the two 
sons of the latter. Singh Ram claimed to be 
a.revereionary heir of one Jot Ram and sued 
successfully in 1898-to avoid on the’ usual 
grounds a sale by Jot Ram of his landed 
estate. Jot Ram left no son and his widow 
died in 1918. The present suit was lodged 
on the 12th August, 1921, seeking virtually 
the same relief as was refused to Singh . 
Ram. Thetrial Court dismissed the. suit, 
holding that it was time-barred. On appeal 
the learned District Judge came to the 
conclusion that the suit was time-barred 
so far as Mai Dhan was concerned ‘but that . 


-the sons of Singh Ram were not barred. 


He, however, dismissed the appeal, holding 


- that thesons of Singh Ham had no locus 


standi to sue. Counsel for the appellants 
admitted after someargument that Mai Dhan 
was.barred but he contendedthat the sons 
of Singh Ram were not bound By the 
former decree against their father, because 
they had an independent right of their 
own to contest the sale, which they derived 
not from their father but from the common 
ancestor of their father and Jot Ram. 
But itis a well-established principle that 


“a decree dismissing a suit by the next 


reversioner is, unless mala fides can be 
established, binding upon all other rever- 
sioners”, K hair Muhammad v. Umar Din (1). 

Counsel for the appellants asks us to 
remand the case toenable the plaintiffs to: 


' prove mala fides, but the plaintiffs never 
. pleaded that the decree dismissing Singh ` 


Ram’s suit was void by reason offraud or 
otherwise, nor did they adduce any evi- 
dence on this point. Though the trial 
Oourt decided only the question of limita- 
tation, the record shows that the parties 
had produced evidence on all.the issues 
that were framed. This second - appeal 
must, therefore, ‘fail and we dismiss it with 
costs. y i S 
Appeal dismissed, 


De Ind, Oas. 477; 5 Lol. 421; A. I; R. 1925 Lah. 


4 
` 


(OSLO) > 


= NAGPUR JUDICIAL COMMIS~ 
nts SIONER’S COURT. 
Civi Ravisrox No. 256 oF 1926. 
March 19, 1997. 
Presint: —Mr. Findlay, J. 0. 
BE NEE Darp oii APRN 
versus 
SUMRANLAL-—PLAINTIFF— 
NoN- APPLICANT. 


divil Procedure Code (Act V of 1908), 0. VI, v. mn— 
Amendment of plaint. 


There are three essential conditions which must 


ordinarily be fulfilled before an amendment of plaint 
can be allowed; (1) There must be good faith on the 
part of the plaintiff; (2) the amendment must be 
possible without prejudice to ‘the defendant and (3) 
the amendment must not turn the suit into one ofa 
different character, [p. 456, col. 1.] 

Where the amendment is suggested by the defend- 


ant himself, the relief claimed remains the same and. 


the effect of the amendment is to restrict the relief 
claimed to what isin reality a modification of the 
a relief, the amendment should be allowed. 
ibid 
Civil revision against the decree of 
the. Additional Subordinate Judge, First 
Olass, Ohhindwara, dated the 16th June, 
1926. 
- Mr. V. R. Dhoke, for the Applicant, 
Mr, K. V. Deoskar, for the Non-Appli- 
cant. 
JUDGMENT;—The plaintiff-non-appli- 
. cant Sumranlal ‘sued the  defendant- 
applicant Bhuwanlal in the Court of the 


Additional Subordinate Judge, First Class,. 


Chhindwara, for possession of 5 khasra 
Nos. in M. M. Barelipar and Chandanwara on 
the allegation that these were his khudkasht 
fields from which defendant had dispossessed 
him. The parties are real _ brothers. 
Defendant denied that the fields were 
plaintiff's khudkasht or that’ the latter had 
_any title to them. Defendant's case further 
was that a partition had been effected by 
which the fields in suit fell to bis share.. 
. He admitted having taken possession: of the 
fields on Ist June, 1925. The plaintiff 
traversed these allegations and finally 


prayed that the suit might. be treated as one , 


unders. 9 of the Specific. Relief Act. The 
Additional Subordinate Judge granted this 
prayer by his order, dated the 30th April, 
1926, pointing out therein that piaintiff's 
original relief was only one of possession, 
that it was defendant who. had raised 
questions of title and that thé alteration 
made, in reality, no change in the nature of 
the case. It is the propriety or otherwise of 
„tbis order which is in question in the 
present revision case. - 


e 


$ 


BHUWANLAL 9. SUSIANDAL, 


On behalf-of the defendant-applicant, the 
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c»atention has bsen that tha amendment 
in question should not have been allowed 
as the relief then claimed was barred, 
possession having been taken in June, 
1935, while the amendment was allowed- 


:on the 30th April, 1926, cf, Art. 3.of 
.the Schedule 
' Reliance has been placed on Upendra 
. Narain Roy v. Janaki Nath Roy (X) 


to the Limitation Act. 


Mangal Prasad v. Chandramall (2), Shriram 
v. Ganpati Kunbi (3) and Nemasa v. Ram- 
‘krishna (4) in this connection, The Madras 
case quoted is not peculiarly apposite in this. 
connection, the points involved being 
entirely different from the present case. 
The decision in Mangal Prasad v, Chandra- 
mall (2) is eo far authority for the view 
that an amendment should not be allowed 
when ‘its effect is to preclude’ the defence 
from setting up a plea like a bar of limita- 
tion and that when anew cause of action is’ 
added the question whether the claim based 
on that cause of action is time-barred must 
be determined with reference tothe date 
on which the suit wasinstituted. A similar 
view was taken by Ismay, J. O., in 
‘Shriram v. Ganpati Kunbi (3), while in 
Nemasa v. Ramkrishna (4), the question 
of allowing a plaintiff to add a fresh 
relief which meanwhile had become bar- 
red was similarly decided. In the same 
ease, it was, however, pointed out that there . 
would be an exception to the above rule 
when the amendment was ordered at the 
instances of the defendant. : 

In the present case we finde this is 
precisely what did oecur.. The defendant 
having meanwhile raised pleas of his own 
title and of plaintiff's want of title expressly 
went out of his way in his Pleader's oral 
statement recorded by the Court on the 
21h March, 1926, to plead that plaintiff 
should be puf on his eleetion to decide 
whether to continue the suit as one of title - 
or as one ‘under s.9 of the Specific Relief 
Act and the latter course was eventually . 
allowed by the Oourt. In the present case, 
moreover, the cause of action, viz., plaintiff's 
admitted dispossession by the defendant, 
was one and the same throughout. This 
was, therefore, in my opinion no ease of 
addition of a new and novel cause of action, 
Onthe contrary, the effect of the amend- 
ment was to restrict and narrow the Scope 


(1) 47 Ind. Cas. 129; 45 O. 305; 22 C. W.N 611. 
QNI R. ir. 
(3) 2N.L.R 

(4) 23 Ind. Ons. "185; 10 N. L. R, 32 
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of’ the suit from the one of wider type  .The application, therefore, fails in the 
- main. Asregards Court-feés, however, the 


contemplated:by.s. 8.to the more particular 


- type embraced by s. 9 of the Specific Relief 
. Aet. The decisions in Lachman v. Shambu 


Narain (5) and, Ramaswami. Chetti v. 


. Paraman Chetti (6) are not to.the point: in 


these learned Judges concerned held that. 
when a suit is fought. out on the basis of 
title and the.plaintiff fails, he cannot at a 
late stage be given a decree under s. 9 on 


_ the basis of titleonly. In the present case, 


the position ia entirely different: the amend- 
ment has been effected at an early stage 
before. the question of title. had been 
fought out. The decision in Ganesh Rai v. 
Bhusht Rai (7): is inapplicable for the 
same reason. ` l : 


There seems ito me to be three essential ` 


conditions which must ordinarily be fulfilled 
before an amendment like the present one 


‘ean be allowed. There must be good faith ` 


‘on the part of the plaintiff: the amendment 
must be possible without prejudice to the 


defendant andthe amendment must not 
` turn the suit intoone ofa different character. 


lower Court erred in allowing Court-fees 
and Pleader’s fees in full. These should 
have been allowed at balf rates in view of 


- the change in the nature of the suit having 


There is here no question of mala" fides’ on . 


plaintiffs part: the amendment was made 
as a result of pleas offered by the defendant ` 
who went out of his way to suggest the 


' possibility of its being made. .Again I 


cannot see that defendant was prejudiced: 


E 


The cause of action, viz, plaintiff's dispos- ` 


' session and the relief claimed, viz., re-entry 


into possession, remained the sameand the 
question of title will have to be fought out 


possession is still claimed, the only difference 
being .that,the question of title has been 
‘waived aside for the present. 

No doubt, the fact remains that the suit as 
one under s. 9, Specific Relief Act, was 
barred on the date it was brought but, in 


. the particular circumstances of this case, 


where the relief claimed remains the same, 
where the amendment was suggested at the 


' instance of defendant himself and where 


the effect of the amendment is to restrict. 


` the relief claimed to what is in reality only 
`. a modification of the original relief, I am ` 


of opinion that the amendment wag rightl 


regard to Art. 2, Sch. I, of the Indian Court 


‘Fees Act. The lower Court's decree will be 


modified accordingly. As regards costs in 
this Court, in view of applicant's partial 


success and partial failure, I order the 


parties to bear their own respectively. 
E, L. Decree modified. 


— 


‘ 
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PATNA HIGH COURT. 
Civin, Revision No. 288 or 1927. 
2 - June 21; 1927. 
Present:—Justice Sir Jwala Prasad, Kr. 
.SHEO NANDAN LAL AND OTHER8— ` 
| PETITIONERS 
` ieu versus , 

MANGAL CHAND-—OvPposrrz PARTY. 
Civil Procedure Code (Act V of 1908), ss. 24, 115- 
Transfer—Refusal by District Judge—Interference by 
High Court—Power of superintendence 4 

Even though the District Judge has refused to 
exercise the power vested inhim by law under s. 24 
of the Civil Procedure Code, the High Court has 
jurisdiction to act under that section. Besides, the 
High Court has the general power of superintendence 
over all inferior Courts and this power is not limited 


"by any course taken by the District Judge. [p. 457, 


^. 


allowed and that the defendant by his 


pleadings must be held to have waived the 
plea of limitation involved. ` 


' ' '((5) 7 Ind. Cas. 495; 33 A. 174;.7 A. L. J. 1078; 
03. ` 


(6) 25 M. 448; 11 M. L.J. 4 


(7) 82 Ind. Cas. 324; 46 A. 903; L. R. 5 A. 273 Rev.; 


, col. 


separately. Einally, the character of the > 
‘sult has not been integrally changed; 


Hari Nath Biswas v. Debendra Nath Biswas (2), 
followed. M 


Application against an order of the Dis- 
trict Judge, Patna, dated the 2nd June, 1927. 
Messrs. D. P. ‘Sinha and Ragho Saran 


Prasad, for the Petitioners. 


My. Janak Kishore, for the Opposite 
Party. 


‘JUDGMENT. —This application is di- 


rected against the order of the District 
Judge of Patna, dated the 2nd June, 1927, 
refusing a prayer of the petitioner to trans- 
fer the suit instituted “by the petitioner 
being No. 294 of 1927 from the first Court 
of the Subordinate Judge of Patna to that 
of the Additional Subordinate Judge of the 
same place In the latter Court the defénd- 
ant instituted a Suit No. 12/14 of 1926 on 
the 27th January, 1926, for recovery of rent 
based -upon a sarkhatnama dated the 20th 
October, 1920. ` The petitioner who was de- 
fendant in that case filed written statement 
giving history of the transactions between 


4 


ew 


[103 L Ò. 1827] 


the parties leading up to the execution of 
the sarkhatnama dated the 20th October, 
1920, and the execution of several other 
documents, It is pleaded that the case is 
one of account between the parties, the 
petitioner claiming: à much larger sum as 
due from the opposite party on proper 
accounts being taken. Healso stated in the 


^ "written statement that he would bring a 
Beparate suit which he has now done being . 


Suit No. 294 of 1927.. In the suit of the 
opposite party issue No. 3 was raised with 
respect to the account claimed by the peti- 
tioner in the following words: "Whether 
the defendant can claim any set-off without 
paying Oourt-fee”. In Suit No. 294 the 
petitioner has paid the Court-fee and if 
the Court-fee paid is not sufficient the 
proper Court-fee will have to be paid. by 
him in order to prosecute the suit further. 


Issue No.3 will thus resolve itself into an` 


issue relating to dn account between the 
parties which is the claim made by the 
petitioner in his own suit. The petitioner's 
ease is that the opposite party was,-in virtue 
of the mutual arrangements between the 
parties set forth in different transactions of 
mortgage-bonds etc. described in the peti- 
tioner's plaint, in possession of the shop 


. belonging to the petitioner. : 


In order to dispose of the principal eon- 
troversies between the parties it is desirable 
that the two cases should be tried together. 
The facts of the present litigation between 
the parties giving rise to the aforesaid two 
suits are similar though-not the same to 
the case of Soroj Bashini Debi v. Girija 


. Proshad Bhattacharjee (1) where it was held 


that it would be convenient to both parties 
to have the suits tried together. I am of 


. the same view and accordingly I would’ 


direct.that Suit No. 234 of 1927 pending in 
the first Court of the Subordinate Judge 
and Suit No. 12/14 of 1926 pending in the 
Additional Subordinate Judge’s Court be 
tried together. The former suit has not 
advanced much and ‘the latter suit has 


approached the stage of actual hearing. 


The opposite party, the defendant in the 


former suit, has, undertaken to file the © 


written, statement as early as possible. He 
further says that he will be ready with the 
case within a month. The petitioner says 
that he is already ready in both the cases. 
The nature of the dispute between the 
parties shows that, there will not be any 


(1) 87 Ind. Cas. 170; A. IR. 1926 Cal. 326. 
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elaborate evidence. The two suits will 
thus be disposed of in a short time if they 


are amalgamated. The suit before the 


Additional Subordinate Judge has matured 
itself and consequently the Suit No. 294 of 
1927 will be transferred to his Court as 
desired by:the parties, There will be no 
costs of the hearing of this application, 
Each party will bear its own coste. f 
The above order is well within the power 
of this Court. The point has been discuss- 
ed in the case quoted above. There a pre- 
liminary objection was taken that the 
. District Judge having refused to act under 
s. 24 of the Code of Oivil Procedure, the 
High Court was not competent to deal with 
the same question. ln the case of Hari 
Nath Biswas v. Debendra Nath. Biswas (2) 
it was held that even though the District 
Judge had refused to exercise the power 
vested in him by law under s. 24 of the 
Oode of Civil Procedure, the High Court 
had jurisdiction to act under that section. 
Besides, the High Court has the general 
power of supérintendénce over all inferior 
Courts and this power is not limited by 
any course taken by the District J udge. : 
: . The Subordinate Judge will expedite the 
hearing ofthe case and the parties estimate 
thatit wil nottake more than two months 
to finish the two cases, As- both parties 
have spontaneously undertaken to expedite 
the hearing of the suits and as they. said ` 
that they expected that the cases would be 
finished in a month there is no reason Why 
any of the parties should be given any 
indulgence by the Court below in the matter 
of adjournments. 


Order 


B. K.P. accordi 
(2) 5 Ind. Cas. 771; 11 O. L. J. 218. f ingly. 
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ALLAHABAD HIGH COURT. 
BscoND Civit APPEAL No. 729 oF 1925. 
pk May 2, 1927. f 
Present:—Mr. Justice Iqbal Ahmad and ` 
Mr. Justice Kendall, A 
BHAIYA SANOMAN SINGH AND OTHERg— 
: OBJECTORS k 
' versus 
AND OTHERS—OPPOSITE ` 
" ee Tanos: n A 
Te-empiiqn —Lecree con 4tiona. thy: 
certain. param of days from deeree becoming: Ana 


, RAJA RAM 


F 


A58 -— 
Deeree, when din final—Deposit before expiry 
of time allowed for appeal, whether sufficient. 

Anappealable decree becomes final Only when the 
‘time allowed for filing ‘an appeal against that decree 
has expired’ without an appeal being preferred. . 

A decree for pre-emption was passéd éonditional 
on payment of purchase-rhórnéy Within 30 days of the 

. date on which the deeree becomes final.’ An appeal 
was preferred from this decree-and it was dismissed 
on the 30th of June, 1921. "The DE ea was 
deposited on the lst of August, 1921 

-Held, that the decree for TE did not 
become final till the expiry of the period allowed for 
peers & second appeal against it, viz., 90'days 

rom ‘the 30th of June, and the payment was, there- 
fore, well within time.  ' 

Hingax Khan v. Ganga Parshad (1) and Narain 
Das v. Lachman Singh (2),distinguished. 

Second appeal from a decree of the Sub- 
ordinate Judge, Basti, dated the 15th of 
September, 1924. 

Mr, Harnandan Prasad, for the Appel- 
lants. 

Mr, P. L. Bane. for the Respondents. 


JUDGMENT. —The question that arises 
for consideration in the present appeal is 
' whether an appealable decree against which 
an appeal has not been filed becomes final 
on the expiry of the period of limitation 
prescribed for filing an appeal from that 
decree, or does the decree become final on 
the very day on which it was passed. Both 
‘the Courts below have held that a decree 
-capable of being appealed against does not 
become final till the expiry of the period 
prescribed for filing an appeal against that 
decree. : 

"Ehe faets that led to the present appeal 
are as follows: Ram Harakh Pande, the re- 
spondent obtained a decree for pre-emption 
against thé appellants on the 16th of March, 
1921. The decreein favour of the respond- 
ent was conditional on the payment by him 


ofthe purchase-money within 80 days from . 


the date of the decree becoming final. The 
appellants appealed against that decree 
and the first Appellate Court‘on the 30th of 
June, 1921, dismissed the appeal. The pur- 
chase-money was deposited by the respond- 
ent more than 30.days after the 30th June, 
1921, viz; on the Ist of August, 1921. After 
depositing the purchase-money the respond- 
ent applied for delivery of possession of the 
property pre-empted by him and delivery of 
possession was made over to him on the 
30th of June, 1927. On the 5th of Novem- 
ber, 1923, the appellants filed an application 
for restitution under s. 144 of the Civil Pro- 


cedure Code, and asserted that the decree- 


of the trial Court became finalon the 30th 
of June, 1921, that is, on the date on whic 


"parva BANMOHAN SINGH D. RAJA RAM, 


$ 
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the first Appellate Court dismissed the 
appeal filed by the appellants: The re- 
spondents müintüined that the decree of thé 


trial Court that was affirmed. by the first 


Appellate Court did not. become final tiM 
after the expiry of the- period allowed for 


' filing an appeal from the decree of the first 


Appellate Court, i. ei, till-after the expiry of 
90 days from the 30th of June, 1921, and. 
therefore, the purchase-money had been de- 

ceited by him well within time. 

In our judgment the view of law taken by. 
the Courts bélow is perfectly correct, 

We are not unawate of the decisions in 
Hingar Khan v. Ganga Parshad (1) and 
Narain Das v. Lachman Singh: (2) but with 


‘all respects we are unable to agree with 


those decisions. 
It appears to us’ that an appealable 


‘decree can only become final when the 


time allowed for filing an appeal against 
that decree has expired without an appeal 
being filed. Till then the decree is capable 
of being challenged by an appeal and, there- 
fore, during that period it cannot be said 
that the decree has become final, or in 
other words has become unassailable. This 
was the view taken by this Court in the 
cases of Disa Singh v. Juala Singh (3), 
Sheikh Swaz v. Mokuna Bibi (4), Ramsahat 
v. Gaya (5), Gopal Das v. Mamman Kunwar 


'(6) and Fazal Husain v. Fazaluddin (7). 


We are in complete agreement with the 
view of law taken in the cases noted above, 
and accordingly we dismiss. the appeal with 
ae 
Appeal dones 
NS i ju "293;-1Ind, Jur. 410; 1 Ind. Dec. (N. 8.) 


705) 3 A. 135; 2 Ind. Dee. (N. s) 71. 

(3) A. W. N. (1881) 165; 2 Ind. Dec. (N. 3) 76 

(4) 1 A. 132; 10 Mad: Jur. £46; 11 Mad. Fas: 346; 1 
Ind. Dec. (N. s.) 89 

NC. 7 A. 107; A. W. N. (1884) 224; 4 Ind. Dec. (x. s.) 


u^ 5 A. L. J. 136; A. W. N. (1908) 13 


) 86 Ind. Cas. 957; 23 ALL, J, 215; A. I R. 1925 ` 


(7 
All, 291; 47 A. 533, 


v 
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PATNA HIGH COURT. | 
Civit Revision No. 517 or 1926, 
. December 22, 1926. 
Present :—Mr. Justice Das and | 
. . Mir Justice Adami. , 
Kumar JOGENDRA NARAIN SINHA.’ 
AND OTHERS—ÀPPLICANTS é 


y versus ; 

KALI KINKER SINHA—OPPOSITE 
: Party. l 

Sonthal, Pargannas Settlement Regulation (III 
of 1872), s. ó—Land suit, defined —Suit for removal 
of  executors—Jurisdiction of Civil Courts—Admi- 
nistration suit—Plaintiff having mo interest in pro- 
perty—Suit, competency of. 

It is settled law that à suit for removal of the 
executors and for vesting the estate in a receiver 
“pending the: disposal ‘of the suit is not asuit for 
and within the meaning of s. 5, Sonthal Pargannas 
Settlement Regulation, and, therefore, is within the 
jurisdiction cf Civil Courts. ' Vr na 
| A party having no interest cannot maintain an 
‘administration suit, and it is necessary for the plaint- 
iff to show that he has sufficient interest in the estate 
to enable him to maintain a suit against the executors. 

. Civil: revision from an order of the 
Subordinate Judge, Pakur, dated the 31st 
“August, 1926. : : 4 

Sir Ali Imam (with bim Messrs. Manohar 
Lal and Hasan Jan), for the Applicants. 

Messrs. N. C. Sinha, N. C. Ghosh and N, C. 
Roy, for the Opposite Party. : 

m JUDGMENT. 

Das, J.—This application is directed 


-against the order of the learned Subordi- . 


nate Judge, dated the 31st August, 1926, 
by whichhe has held that’ his Court has 
jurisdiction to entertain the suit. I have 
great objection to the Oourt trying a case 
piecemeal and I should decline to interfere 
with the order passed by the learned Sub- 
. erdinate Judge on the ground that the 
petitioners will have ample opportunity to 
contest theorder hereafter. But itis not 


necessary for me to throw out the applica- ` 


tion en this ground as Lam of opinion that 
the order of the learned Subordinate Judge 
isright and that this application should fail 
. Ou merits. 


The centention of the learned Counsel for | 


the petitioners is that s. 5 of Regulation III 
of 1872 barsthe jurisdiction of the Civil Courts 
inasmuch as a settlement is proceeding in 


regard to the disputed lands. If.the suit of. 


the plaintiff beconsidered as a suit for land 
then obviously the Civil Court has no juris: 
diction. But,inmy opinion, the suitis purely 
an &dministration suit and cannot be con- 
sidered a suit for land. .The léarned Coun- 
sel draws my. attention to the allegations 
in the 12th, 23rd and 27th paragraphs of the 


459. 


plaint and also to prayer Ka. So: far as 
the 12th paragraph of the plaint is concerned 
the plaintiff alleges that he has become one 


of the owners of. the properties of the’ 


Mahespur estate under thé Will of Kumar 
Indra Narain Singh and he claims that he 
is entitled to have his.righte determin- 
ed over them. But this allegation is 
followed by the allegation that “he 
has the fullest right to see whether 
or not the said estate is being properly 


‘looked after and managed by the defend- 


ants as executors and in case of improper 
management to take stepsto look after' and 


manage them properly so that his own. 


Highs may be protected and properly looked 
after. OOM 

These allegations, in my opinion, do not 
raise a question of title to the property in 
dispute. ‘ This is an allegation necessary for 
him to make to enable him to maintain an 
administration suit. A party having no 


“interest cannot maintain an administration 


suit and it isnecessary for the plaintiff to 
show tha& he has sufficient interest in. the 


estate to enable him to maintain a suit’ 


against the executors. The Will of Indra 
Narain Singh is part ofthe plaint and there 
can be no doubt as to the interest of the 
plaintiff in the Mahespur estate. 
ean be no dispute in regard to his interest 
in the estate. But thereis dispute as to 
the right of..management of the estate. 
In the. 23rd paragraph of the .plaint the 


plaintiff alleges that “ the duty of managing . 


theestate andworking under the terms of the 
Will cannot be in the hands of the defend- 
ants as executors of the same". - 

It is settled law thata suit for the re- 
moval of the executors and for vesting the 


estate in a-receiver pending. the disposal ' 


of the suitis not a suit for land. In the 27th 
paragraph ofthe plaint the plainiiff states 
that hehas a 4-annas share in the pro- 
perties in suit. As I have said before this 
is à necessary allegation to show his in- 
terést-to maintain an administration suit. 
Prayer Ka merely asks the Court to detér- 
mine the rights of the parties; but consider- 
ing the whole plaint itis quite clear that 
such determination is required for the pur- 


.pose ofadministration. I am satisfied that - 


the suit cannot be regarded asa suit for 

land and I must dismiss the application 

with costs. : "EE | 
Adami, d.—1 agree. . 
R. L. Application dismissed, 
A, N. 4, 


There . 


t 


^' terest in the joint 


: gi 
< SIN D JUDICIAL COMMIS- 
: SIONER'S COURT. 

Civi, APPH4L No. 63 of 1924, 
February 4; 1537. 
Present:—Mr. Rupchand Bilaram, A. J. C. 
and Mr. Lobo, A. J. O. 
CHAGAN LAL AILDAS— APPELLANT 
versus 


TEJUMAL AND oraERs—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 116, 
0. XXXII, v. 68--Ezxecution of decree—Manager of 
joint H indu family acting as next friend of minor 
member, whether bound to furnish” security—Appeal 
treated as revision—Practice and procedure. 

Yi is open to a Court to treat a miemdrdndum of 

. appeal, when an appeal does not lie, as a revision 
application. "p. 460, col. 2.] 

A next friend of a minor plaintiff, even though he 
‘bea manager of a joint Hindu family of which the 
minor and he are members, is bound to furnish 
security as required by O. XXXH, r. 6, Civil Pro- 


cedure Code, before being allowed to execute a, 


decree qn behalf of the minor plaintiff, [ibid.] 
Ganesha Row v. Tulja Ram Row (2), relied upon., 


Harihar Pershad Singh v. Mathura Lal (1), dis- 


- sented from. 


Appeal against the order of, the First 
Class Sub-Judge, Sukkur, dated the 17th 
October, 1924, in Suit No. 114 of i920. 

Mr. T. G. Elphinston, for the Appellant. 

Mr. Dipchand Chandumal, for the ‘Re- 
spondents. 


J UDGMENT.—This appeal ai arises out 


‘of proceedings in execution of a decree 
passed in terms ofan award made without 
the intervention of the Oourt. All the 
- plaintiffs were minors at the date of the 
decres:and were represented by their 
mother as their next friend. The plaintiff 
No. 1 has attained majority-and has been 
substituted as the next friend of the two 


other plaintiffs who are his brothers and: 


who form members of a joint Hindu family 
with him of. which he is the manager. 
Oertain payments have been made to him 
under thedecree on his giving security to 
the.Court by creating a charge on his in- 
family property for the 
due accounting by him of the amounts paid 
tohim. He has demurred to giving further 
security in respect of the sumswhich are 
‘now dueand are payable by the defendants. 
He has claimed that no security whatso- 
ever should ‘be demanded from him as he 


is the manager of the joint family and as. 


Such he has an uncontrolled power to 
recover the debts due to the family. He has 


' further contended’ that according to the 


terms of the award which was paesed on a 
reference outside the Court, it wes con» 


2. 
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‘manager the plaintiff No. 
‘be called upon. to 
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templated that the defendants should pay 
to him on his attaining majority all sums 
due underthat award qua manager and 
without any security being furnished under 
O. XXXII, r. 6, Civil Procedure Code, 

The learned 'Sub- Judge has upheld both 
these contentions and has ordered that 


.no security need be furnished. Against 


that order the defendants have come to us 
in. appeal. ` . 

Mr. Dipehand who appeats for the plaint- 
iff No; 1 has urged that no appeal lies. 
This is true but this defect is easily cured 
by our treating the application as & 
revision application. In holding that as 
1 could not 
give security the 
learned Judge hes relied on the case in 
Harihar Pershad, Singh v.- Mathura Lal (1) 


in support of-his view. But that case is 


in conflict with the later ruling of their 
Lordships of the Privy Council, Ganesha 
Row v, Tulja Ram Roy (2) where their Lord- . 


_ ships have observed:— 


“How far the acts of a father or manag- 
ing member may affect a minor, who is 
a party tothe suit represented by another 
person as next friend ‘or guardian ad litem, 
is a question which does not arise in the 
case, and their Lordships are not called 
upon to express an opinion on it. But 
they consider it to be clear that when he 
himself is the next friend or guardian of 
the minor his powers are controlled by the 
provisions of the law and he cannot do 
any act in his capacity of father or manag- 
ing member which he is debarred from 
doing as next friend or guardian without 
leave of the Court. To hold otherwise 
would be to defeat the object of the- enact- 
ment." 

In this case the plaintiff isthe next friend 
and is executing the decree as such. . He 
is, therefore, bound by the provisions of 
O. XXXI, r. 6, Civil Procedure Code. 
Any expression “of opinion by thearbitra- 


‘tors intheir award that on attaining the 


age of majority the plaintiff No. 1 will 
not be required to furnish security cannot 
likewise control the power of the Court, 
torequire security from the manager be- 
fore, granting leave. 

The question, however, arises on what 


(1) 35 C. 561, 12 C. W. N. 588; 8 C. L. J. 256. 

(2) 19 Ind. Cas. 515; 40 I. A. 132 at p. 138; 17 O. W, 
N. 765; 11 A. L. J. 583; 18 O.L. J. 1; 15 Bom, L. R, 
626; 14 M. L. T. 1; 919 M. W. X. 575; 25 M. L, 
150; 36 M. 295 (P. 0). 
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terms as to security should leave be granted 
to him to execute this decree so as 
sufficiently to protect the share of the minors 
in the property from waste and to ensure 
its proper applieation. 

The total sum which the plaintiff No. 1 
is entitled to recover from .the Court is 
about Rs, 85,000. He is entitled in his 
own right to à one-third share therein. He 
has been incurring expenses for the 
maintenance and education of the minors 
and also for other family purposes. There 
is no allegation that he is unfit to act as 
the manager or that he is wasting the 
family? property. The maximum security 
which he could be asked to give, would 
be to the extent of two-thirds of the pro- 
perty, i.e. about Rs. 60,000. However, taking 
into consideration the fact that he has 
already spent and has hereafter to spend 
large sums of money on behalf of and for 
the benefit of the minors, we think that 
it will be sufficient if he is required to 
give security to the extent of Rs. 40,000. 
We understand that he has already 
given security to the extent of about 
Rs. 15,000. We, therefore, order that 
on his giving security for a further 
sum of Rs, 25,000 either in one lump 
sum or insuch smaller sums, as may be 
necessary from time totime he should be 
entitled to execute the decree for the 
instalments due and.to become due subject, 
however, tothe condition that unless he 
has given security for the full sum of 
Rs. 40,000, he shall not recover more 
than double the amount for which he has 
furnished security. f 

We accordingly vary, the order of the 
. lower Court in the terms stated above and 
make no order as to costs. 

P. B. A. 


N. H. Order varied, 


— WA, 


PATNA HIGH COURT. 
CingcuiT COURT, Corrack. 
APPBAL FROM APPELLATE Decree No. 85 
or 1926. 
December 22, 1926. 
Precent :—Mr. Justice Kulwant, Sahay and 
Mr. Justice Macpherson. 
UCHHAB JENA AND OTEERS—DEFENDANTB 
APPELLANTS M 
| versus 
UPENDRA NAIK--PrarNTIFF— 
$ RESPONDENT. 


Orissa Tenancy Act (TI of 1918), ss. 16% 31, 150 (e= * 


Private sale defined—Occupancy holding, transfer of, 
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without landlord's consent—Landlord's right to eject 
transferee —Purchase of fractional rights of landlord 
by transferee, effect of —Fractional landlord's right to 
eject transferee. j 

Under the'Orissa Tenancy Act, a private sale of 
an occupancy holding situated outside a permanent- 
ly settled estate is not binding on the landlord unless 
the landlord has consented or is deemed under the 
Act to have consented to the sale. [p. 463, col. 2.] 

A subsequent purchase of a portion of landlord's 
share by a vendce of occupancy holding by. private 
sale without landlord's consent does not make him 
immune from ejectment. |p. 464, col. 1.] 

A sale in execution of à mortgage-decree .even if it 
be voluntary as opposed to an involuntary sale isa 
publie or Court sale and not a private sale within 
the meaning of s. 31 (1), (2), (3) of the Orissa Tenancy 
Act. [p. 463, col.2.] j 

A purchaser ofa non-transferable holding without 
the consent of co-sharer landlords is not a tenant of. 
the latter and any of them is entitled to eject-him 
from the holding to the extent of his own share. [p. 
464, col. 1.] 


Appeat from a decision ofthe Additional 
Subordinate Judge, Cuttack, dated the 13th 
February, 1925, confirming thatof the Mun- 
sif, Second Court, Pun, dated the 91st 
January, 1924. ; 


FACTS.—Defendants Nos. 1 to 3 and 
defendant No. 4 purchased by separate deeds 
whole of the holding from a recorded 
raiyat. Plaintiffs co-sharer landlords own- 
ing more than 14-annas share in the land 
sued to recover possession and mesne profits 
from the said deferidants on the ground 
that the sale in their favour of the holding 
was without their consent and the defend- 
ants consequently liable to ejectment as 
trespassers. The defendants pleaded that 
they had obtained the consent of the plaint- 
iffs and the rest of the landlords fo the 
transfers. The other landlords who were 
impleaded as pro forma defendants did not 
impeach the validity of the transfers. 
The Courts below finding the defence not 
established decreed the claim. ' A second 
appeal was preferred by the defendants and 
the points involved for decision were, (1) ' 
whether under ‘the Orissa Tenancy Act 
an occupancy holding is transferable by 
private sale without the consent of the 
landlord, (2) in case the holding is not so 


- transferable whether the defendants-appel- 


lants having subsequently purchased a 
portion of the landlord's interest are not 
liable toebe ejected from the holding and 
(3) whether some of the landlords can evict 
a tenant. 
Mr. B. N. Das, for the Appellants, 
JUDGMENT. 
Macpherson, J.—!His Lordship after 
stating the above mentioned facts remars- 
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ed that at the Bar chief stress had been 
laid on the first plea and in support of 
that plea reference had been made to s. 250 
(e) of the Orissa Tenancy Act, to Giridhari 
Naik v, Kashi Tindi (l) and tos. 16 ofthe 
Act as well to the previous history of the 
question. His Lordship aiter expressing 
his opinion that these considerations did 
not avail the appellants proceeded as fol- 
lows:— ] f 
. The position under the Orissa Tenancy 
Act of a purchaser by private sale of an 
occupancy holdiùg or a portion thereof 
situated outside a permanently-settled 
estate, is simple. Under sub-s, (4) of s. 
31 the transfer is not valid against the land- 
lord of the holding unless and until he has 
' consented thereto, save as otherwise provid- 
ed' in s. 31. 
set out a procedure whereby the transferee 
ean secure what may be styled a statu- 
tory consent ‘of the landlord in cer- 
- tain cases. Consent is always necessary 
but it may be secured either without or by 
resort to sub-ss. (1) to (3). 
case the landlord signifies, his consent by 
registering the transfer whereupon the 
transferee becomes his raiyat and also be- 
comes liable to him for the registration fee 
payable on the transfer. Section 250, (e) 
provides for the casein which the new rai- 
yat fails to pay that fee—the landlord's 
suit for recovery ofit must be brought in 
the Revenue Court, There is no implica- 
tion that his consentto the transfer is not 
required. Prior to 1913 a registration fee 
was payable by custom when and if the 
landlord registered the transfer and the 
provision in respect of it in s. 31 (1) only 
“Jays down a statutory maximum for that 
registration fee. If the landlord's consent 
is not obtained otherwise—and it has been 
‘found that it was not obtained in the pre- 
sent case—the transferee may resort to sub- 
ss. (1)to (3). If, when he makes applica- 
tion for registration, which it is laid down 
he must makeand that within one year, 
the landlord accepts the registration fee 
which he tenders and a maximum for which 
is. prescribed, the landlord’s consent to the 
transfer and to the requisite distribution of 
the rentis deemed to have been given. 
If the landlord does not accept the tender, 
the transferee may, within.one month of 
the refusal or within one year from the 
transfer whichever is later, deposit the 


(1) 41 Ind, Cas, 128; 2 P. L. J, 476, 
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Sub-sections (1) to (3) of s. 31° 


In the former. 
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fee with the Collector and apply for regis- 
tration. The Collector may after inquiry 
deelare that the transfer has been duly re- 
gistered ; if he does so, his declaration has 
the sameeffect as if the landlord had accept- 
ed the registration fee—that is, the land- 
lord is deemed to have consented to the 
transfer. But if the landlord has not con- 
sented oris not deemed under the Statute 


-to have consented, the transfer is not valid 


against him and the transferee is not his 
raiyat but a trespasser. : 

Mr. B. N. Das complains that it is hard 
that because a transferee has not applied 
within one year for registration he should 
lose the land which he has purchased. 
The complaint even if it can be entertain- 
ed is groundless—with full knowledge he 
purchases -an interest which can only be 
perfected by securing the consent of the 
landlord; the procedure under sub-ss. (1) to 
(3) is a concession designed to facilitate the 
securing of'that consent by a diligent pur- 
chaser, and there is no hardship in requir- 
ing compliance with tbe comparatively 
easy conditions under which the concession 
is available. Whenan exceptional proce- 
dure is conceded to the transferee where- 
by he may obtain the consent of the land- 
lord which might otherwise not have been 
fortheoming, he must comply strictly with 
the procedure. 

It isconvenient at this stage to refer 
briefly tothe previous history of the mattez 
on which the learned Vakil has relied. 
Assuming thatit may be at all taken into 
consideration where the Statute is clear, it 
does not assist the appellants. ln 1821, 
Mr. Sterling minuted that he could not dis- 
cover any instance’ of sale cr mortgage of 
his holding bya vraiyatnor any claim to 
such a right. After Act X of 1859 came 
into operation transfers became more com- 
mon and the position in Puri to which 
the litigation relates was, ag set out by Mr. 
(afterwards Sir Hugh) McPherson in his 
Report (Maddox, Vol. II, para, 126) that in 
regard to thani lands there was always a 


“tacit admission that the landlord's consent 


was legally necessary to such a transfer, 
and this was expressed in the shape of a 
fee, usually Rs. 2 per cent. (this is "2 annas 
per rupee” in para. 321 of Vol. I) of the 
purchase price, paid when the new pur- 
chaser applied to have his name entered 
in the zemindar’s rent-roll while up to'a 
very recent’ date pahi raiyats had never 
even claimed aright of transfer. At the 
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date of Mr. Maddox's raport on the Settle- 
meat of 1899—1909, the position in Orissa 
“was, a3 stated by him in para. 


but that the zemindar did’ not record a 


voluntary sale without alarge premium,. 


usually one-fourth of the price and dis- 
charge of all arrears of reat., Mr. James in 
his Report of the Sattlement of 1903—1912 
reports a great increase in ‘transfers and 
gave it as his view that there'should be no 
. restriction on transfers (beyond, the fee of 
tweuiy-üve per cent. long paid without 
grumbling) excapt that the landlords should 
be able to refuse a man of known bad 
‘character. The position throughout, there- 
© fore, was thatthe consent of the landlord 
was still required inlaw and practice to 
' make a-transfer binding upon him, but that 
consent was usually secured, at least in 
the ease of private sales, without much 
difficulty on payment of. a fee.” In s.3Lof 
the Orissa Tenancy Act, 1913, the Legis- 
.lature broadly’ accepted this position in 
respect of private sales and maintaining the 
general principle that the landlord's consent 
was necessary in respect of all sales except 
sales'in- execution of a decree for arrears of 
rent, conceded in the case of private sale a 
special procedure on compliancs with which 
the consent of the landlord will in normal 
cases be "deemed to have been given". I 
ean discern no. indication of any - in- 
‘tention on the’ part of the Legisla- 
ture. to make occupancy holdings trans- 
ferable, even in the case of private 
sale, without the consent of the landlord 
subject only to payment of the registra- 
tion-fee or fo recognise as valid an exist- 
ing practice of that nature. i : 

. " The decision in Giridhari Naik v. Kashi 
Tindi (1) whichis relied upon on’ behalf 
".of the appellants is clearly not ar authority 
for the proposition that’ occupancy . rights 
are 
consent of the landlord. What. is actually. 
decided in that. case is no more than that 
& sale by the Court of an occupancy 
holding in execution of a decree upon a 


mortgage may `- proceed in ‘spite of the. 


objection of aco sharer, landlord that -the 
holding is not transferable without his 
consent which he would not give. That 
was neither the time. nor. the- forum 
atwhicha landlord who was a party in 
-another capacity could advance the plea 
' of non-transferability of the holding. More- 


UOHHAB JENA 9. UPENBRA MAIOK. 


321 that’ 
ocsupaacy holdings were freely transferrsd ` 


transferable in Orissa‘ without the’ 


^ 
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decree such as was under discussion in that 
case even ifit’ bea voluntary as opposed 


to an involuntary sale, isa publie or Court 


sale and:not a private sale’ within the 
meaning of -s, 31 (1) to (3) and ‘acéordingly 
the only portion of s. 3L applicable to 
that sale, is the provision in ‘sub-s. (4) 
which makes the consent of ‘the landlord 
necessary to the validity of the transfer as 


‘against .him. The learned ‘Vakil relies 


specially on the -passage in the judgment 
in “which tho learned Judges say: "It is 
fallacious to say that occupancy rights are 


“not transferable in Orissa without the con- 


sent of the landlords. They are transfer- 


“able without the landlord's consent, unless 


it.can be shown to -the satisfaction of the 
Collector that the landlord has good reasons 
for his objection.” But for ‘the reasons 
which [ have just given, this expression 


of opinion was obiter and with all respect , ° 
to the learned Judges, I am unable to 


regard it as a correct exposition of the 


law in repect even .of a transfer of an 


occupancy holding by private sale in a 


temporarily-settled. area such as is now ` 
.in eontest, and still less in regard to a 


transfer’ thereof by a. Court sale (not 
being a sale in execution of-a decree 
for- arrears of rent) such as was then 
before the Court; Under s. 31. the latter 
is not valid against the landlord with- 
out. his consent, and that’ consent can- 
not be deemed to be given under the pro- 
cedure set out in sub-ss, (1) to (3). 

Mr. B. N. Dasin passing urges that, the 
lower Appellate Court was iù error in 


relying upon Madhu ' Padhan v. Jagu Jena. 


(2). The contention is sound, ‘that ruling 
having-no bearing on the validity, against a 
landlord, ofa private sale made without 
his consent. What was decided there, 
following MacPherson v. Debi Bhushan 
Lal (3) a decision under the Bengal Ten- 
ancy Act, was- that an occupancy -raiyat 
is entitled: to object to the sale of his 
holding in execution of a money-decree on 
the ground-that- the holding 
transferable.: But. in view of the deci- 


sion of the Full Bench in Jugeshar Misra’ 


v. Nath Koeri (4) that a raiyat can be made 


to doinvolüntarily on behalf of his creditor - 


what he can do voluntarily, and accord-. 


(2) 51 Ind. Cas.139; 4 P. L. J. 294, 
(3) 49 Ind. Cas. 36; 2 P. È. J. 530. 


(4) 65 Ind. Cas. 335;-1 Pat, 317; (1922) Pat. 49; 3 P, L, . 
erat 4 T. 205; 4 U.P, L,R. (Pat.)9; A. L R.1922 Pat. 19 and 
„over a sale in execution of a mortgage- 114  . . '. : < 


is not - 


8, 3L.- 


- alone reliance is 


-all the co-sharers 


l . Kanchan 


‘not throw any 


` T 
s 
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ingly that .a non-transferable occupancy 
holding may be sold in ‘execution of a 
money-decree whether obtained by the 
landlord of the holding or by a person 
who is not the landlord and who has not 
obtained the landlord’s consent, both the 
decision relied upon andthe decision on 
which it was based, aré no longer good 
law. All these cases, however, related to 
public sales of the class which as already 
pointed out is always invalid against the 
landlord of the r 
he gives his consent, which consent cannot be 
exacted from him under sub-ss. (1) to (3) of 
All that is made outin this regard 
ia that the lower Appellate Court cited in 
favour of its view, in itself sound, a decision 
which does not support that view. 

Finally, the fact that 1n s. 16, 
ture has penalised failure on the part of 
a purchaser of a tenure not covered by 
s. 15 to apply for registration. within the 
period named while there is no’ similar 
provision in 8. 31 as regards the purchaser 
of an occupancy holding, obviously does 
light on the. subject of the 
transferability without restriêtion of the 
latter, since the concession available 
under s. 3) is itself contingent upon an 
application for registration being made, | 

The first contention is, therefore, unsound 

i gatived. DES 
ae pou contention, which' is now 
raised for the first time, is unfounded 
since the plaintiffs’ cause of action accrued 
before the purchase by the appellants and 
the decisitn of. a Single Judgein Civil 
Revision Nos.38 to 42 of 1924 on which 
placed on. behalf of the 
appellants and which relates to. the ` pur- 


: ‘chase of an occupancy holding by persons 


were at the time of purchase co-sharer 
Medi de is not applicable, even if that 
decision which is challenged before.us be 
correct. 


ort of the 
patie reed. reliancs is placed on Gholam 


Mohiuddin Hossein v. Khairan (5). But 


‘shat wasa case where the fractional co-. 


soughtto ejects the - tenant whom 
Ka on ; had introduced. The 
‘sions applicableto the prespnt case are 
Hossein Mahomed v. Fakir Mahomed (6) and 
Mandar v. Kamala Prosad (7). A 
purchaser of a non-transferable holding 
.186;8 O. W. N. 822. 

(o el Qas. 740; 10 C. L. J. 618. 

(7) 29 Ind, Ces. 734; 21 O. Lid. 441. 


pn 
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the Legisla- 


third: point whichis : 
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without the consentof the co-sharer land- 
lords is not a tenantof the latter, any 
one of whom is entitled to eject himfrom . 
the holding tothe extent of hisown share 
in the holding. . - 
. The appeal is accordingly without merits 
and I would dismiss it with costs. 
Kulwant Sahay, J.—lI entirely agree. 
R.L. Appeal dismissed, 
N. H. 


———— 


PATNA HIGH COURT. 
APPEAL F&OM ORIGINAL Dzcnzxs No. 194 
” or 1922. y 
November 22, 1926. 

Present:—Mr. Justice Das and 

- Mr. Justice Adami. i 
Srimati TULSI MAHATANI AND OTHERS 

| —PLAINTIFF8—ÀPPELLANTS 
g , versus 

GAJADHAR MARWARI—DBFENDANT— ` 
RESPONDENT, "s 

Chota Nagpur Tenancy Act (VI of 1908), 
ss. 3 (28), 20. 189, 208—'Cess' -whether rent—Suit for 
cess—Jurisdiction of Deputy Commissioner—Sale for 
arrears of cess—Incumbrances, whether annulled— 
Rights of purchaser—Decree for cess, whether oper- 
ates as vent-decree—Co-sharer landlord purchasing 
holding, rights of. 

Under the provisions of s.-3, el. (23) of the Chota 
Nagpur Tenancy Act ‘rent’ includes ‘cess’ and a 
suit for recovery of cess is consequently cognizable 
by the Deputy Oommissioner under s. 139 (3) (a) of 
the Act. |p. 465, col. 1.) : j 

By virtue of the provisions of s. 208 of the Chota 
Nagpur Tenancy Act and s. 16 of the Bengal Rent 
Recovery (Under-tenures) Act of 1865, a purchaser 
in execution of a decree for arrears of cess acquires 
the property free from all incumbrances except 
where the case comes Within the proviso tos. 16 of 
the Bengal Rent Recovéry (Under-tenures) Act. [p. 
466, col. 1.] . 

A co-sharer landlord purchasing a holding in exe- 
cution of a rent-decree does not acquire the right 
of an occupancy tenant. [p. 466, col. 1.] 

‘A decree in a suit for cess operates as a rent- 
decree provided the formalities prescribed by the 
.Qess Act are complied with. [p. 466, col. 2.] 

- Pitamber Chowdhry v. Rahmat Ali (2), followed. 

- Appeal froma decision of the Subordi- 
nate Judge, Purulia, dated the 17th June, 
1922. 3 

Messrs. A. K. Roy, S.C. Mazumdar and 
Janak Kishore, for the Appellants. 

Mr. P. K. Sen (with him Messrs. A. Sen, 
A. R. Mukherji and. B. B. Mukherji), for the 
Respondents. ý ! ` 

JUDGMENT. 

Das, J.— We entirely agree with the 
view which has been taken by the learned 
Subordinate Judge. He has takena great 
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-deal of trouble with the evidence and his 
judgment shows much industry and ability, 
and as we.entirely agree with his concli- 
sion it will not be necessary for us to deal 
in detail with the various questions which 
have been raised before us. - 
The first question argued before us on 
behalf of the appellants is that the suit 
being a suit for recovery’ of cess was not 
triable by the Revenue . Court; but it is 
obvious that under s. 3, cl. (23); of the Chota 
Nagpur Tenancy Act rent includes cess. 


Section 139 deals with the jurisdiction of: 


the Revenue Court to take cognizance of 
suits and it provides inter. alia that 
“all suits for arrears of rent on account 
of agricultural land, whether subject to 
the paymentof rent or only to the payment 
of dues which are recoverable as if they 
were rent shall be cognizable by the 
Deputy Commissioner,” and shall be ‘in- 
mtituted and tried‘ or heard under the 
provisions of ‘the Ohota Nagpur Tenancy 
-Act and shall not be cognizable in any 
other Court.except as otherwise provided 
‘in the Act, i 
` Now, as I have said, rent includes cess, 
&üditis obvious to my ‘mind that. s. 139, 
‘cl. (35, para. (a), clearly provides that 
‘a suit for recovery-of cess shall ba cogniz- 
able by the,Deputy Commissioner. . - 

It was argued on behalf of the appellants 
that there is no evidence that the-land.in 
respect of:;which -the suit for cess was 
brought was agricultural land. -In my 
opinion theargument isanidle one and is 
not deserving ofany success. I hold. that 
the Revenue Court had jurisdiction to try 
thesuit, . wee 

It was next contended that. although the 
suit may be regarded asa rent suit, still 
as certain persons interested in the tenure 
were not ‘made. parties to ihe suit, the 
decree for cess operated not as a rent-decree 
. but as a money-decree. ' ’ 

. [His “Lordship -then . 
evidence and proceeded:-— 

` The result is thatthe decree obtained by 
the landlord must be regarded as a rent- 
decree. uM - ' 
"Ib was next argued that although the 


considered the 


decree maybe regarded as a rent-decree,. 
‘it has still to be considered what property . 


-passed under the sale. ' MI 

,^ Now 8.208 of the Chota Nagpur Tenancy 
"Aet provides asfollows:— ` + 

" “When a decree passed. by the Deputy 


Commissioner under this Act is for an 


E 


: 
By 
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arrear of rent due in respect of a tenure 
or holding, the decree. holder may, apply 
for the gale of such tenure or holding, and 
the tenure or holding may thereupon be ' 
brought to sale, in execution of the decree, 
according to the provisions for the sale of 
under-tenures contained in the Bengal 
Rent Recovery (Under tenures) Act, 1865, 
and all the provisions ofthat Act, except 
ss. 12; 13, 14 and 15 thereof, shall,.as. far 
as may be, apply to such salé: Provided 
thatthe purchaserof a tenure at any such 
Sale shall not be entitled to annul any 
lease, right or tenancy referred to in éle. 
(a)to (e) of a. 14 of this Act.” 

It is not necessary to cite the other pro- 
visos contained in s. 208 as no reliance is 
placed on them by Mr. Atul Krishna Ray. 
Itis obvious, therefore, that s. 16 of the 
Bengal Rent Recovery Act of 1865 does 
apply to the sale in this case. Now that 
section provides as follows:— - 

“The purchaser of an under-tenure sold 
under this Act shall acquire it free from 
all incungbrances which may have accrued 
thereon by any act of any holder of the 
said ‘under-tenure, his representatives or 
assignees, unless the right of making such | 
incumbrances shall have been éxpressly 
vested in the holder by the written engage- 
ment under which the under-tenure was 
created or by the subsequent written 
authority of the person who created it,. 
his representatives or assignees.” : 

It follows, therefore, that the purchaser 
has acquired the -property free from ‘all 
incumbrances .unless the present case 
comes within the proviso to s. 16 which is 
as follows:— : 

“Provided that nothing herein contained 
shall be held to entitle the purchaser to 
eject khudkasht raiyats or resident 
hereditary cultivators, nor to cancel bona 
fide engagements made with such class of 
raiyats or cultivators aforesaid by the late 
incumbent of the under-tenure or his 
representatives except it be proved, ina 

regular suit, to be brought by such pur- 
chaser forthe adjustment of his rent that 
a higher rent would have been demandable 
at the time such engagements were con- 
tracted by his predecessor." 
. A faint attempt was made by Mr. Atul: 
Krishna Ray to bring his case within the 
proviso to s. 16 of the Bengal Rent Re- 
covery Act, 1865; but there is no proof what- 
ever that his clients are khudkasht raiyatg 
or resident and hereditary cultivators oy 


aid 


- A66 
that they hold under bona fide engagements 


as’ such raiyats. : 


The next point is, whether the case has. 
been brought within the proviso tos. 14 of 
the Chota Nagpur Tenancy Act. That 
section undoubtedly protects any right of 


.& raiyat or cultivator in his holding or land, 


as conferred by the Chota Nagpur Tenancy 
Act or by any local custom or usage. It 
was. strongly contended that at any rate in 
respect of “one rekhaof land known as 
tharna rekha and two tanks, the plaintiffs- 
appellants. have the rights of raiyats and 
that, therefore, this rekka of land and thore 
two tanks are protected from the sale. 
- 'Thé question of fact raised in this argu- 
ment has keen discussed very fully and 
Slaborately by the learned Subordinate 
Judge, and I see no good reason for differ- 
ing from the learned Subordinate Judge 
in the conclusion at which he has arrived. | 
It is sufficient-to say tbat one of the docu-. 
ments in tLe record (Ex. M) .ccmpletely 
disposes of the case. ` | 
So far ss the two tanks are concerned, 
the judgment itself shows that the"plaintifis 
‘hava no raiyati'interest in those two tanke, 
So far as the one rekha of land known as 
the tharna ‘rekha: is concerned Ex. M 
shows that Boul Das purchased that land as 
a .co-sharer proprietor from an occupancy 
tenant. Boul Das represented’ the whole 
body of the Mahathas in the: transaction, 
and he kad co-sharer landlords, and 
Ex. M shows that upon such purchase 


Boul Dus held the land paying propor- . 


tionate rent to hie co-sharers and that this 
land was.allotted to Boul Das in the par- 
tition which was effected by the judgment 
in the partition suit, That. judgment in 
the partition suit shows tbat this land was 


" allotted to Boul Das.in the partition. 


» Now it is obvious that a co-sharer landlord 
purchasing a holding in execution of a 
rent-decree does not acquire the rightof . 


‘an occupancy tenant, It is quite true that 


he has.to pay a proportionate share of rent 
to his co-sharer landlords, but his interest 
is not that ofa tenant. Section 20 of the- 


. Ohota Nagpur Tenancy Act makes this 


‘position perfectly clear; but, whatever the 
position may have been atthe date when 
‘Boul Das purchased the occupancy holding, 


‘his position was entirely different when 


this land was allotted tohim inthe par- 
tition which took place thereafter. The 
whole interest of tbe tenant snd. the whole 
interest of the landlord merged in Boul Das, 
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and,in my opinion,itis impossible to take 
the view that after the partition Boul Das 
continued to hold the land as his under- 
tenant. In my opinion, the plaintiffs have 
not established that they have any jamat 
rights or occupancy righis in the village. 

It was lastly contended that the sale held 
in pursuance of the decrece for cess operated 
to transfer only the right, title and interest 
of the judgment-debtors, and a decision 
ofthe Calcutta High Court in Mahanund 
Chukerbutty v. Banimadhub Chatterjee (1) 
was relied upon in supportof this proposi- 
tion. But the Cess Act itself provides that 


. provided certain formalities are adopted 


the decree in asuit for cess operates asa - 
rent-decree.. A decision of this Court in 
Pitamber Chowdhry v. Rahmat Alt (2) isa 
elear authority for this proposition. Now 
this point was not raised in the Court below 
-and the appellents: could not complain if 
there are no materials in the record to 
enable.us to decide whether these necessary 
formalities were or were not taken; but 
fortunately the materials in the record 
establish that these essential formalities 
,were infact adopted in the rent suit. That 
.being.so, the decision of this Court in the 
case just cited isaclear authority in sup- 
port of theview that that decree must be 
regarded asa rent. decree. A 

1 would dismiss this appeal with costs, 

Adami, J.—I agree. 

ALN. A. c . Appeal dismissed, 

(1) 24 C. 27; 12 Ind. Dec. (x. s.) 683. : 

(2) 65 Ind. Cas. 138; 3 P. L. T. 282; (1992) Pat 167; 
A. I. R. 1922 Pat. 303; 1 Pat. 218. 2 ME N 





LAHORE HIGH COURT. 

Sgconp QIVIL APPEAL No. 192 oF 1993, 

. May 7, 1827. 
Present:—Sir Shadi Lal, Kr., Chief J ustice, 
. and Mr, Justice Jai Lal.. 
KHARATI RAM—DzrFENDANT— 
2 APPELLANT : 
versus 

DINA NATH-—PraiNTIFF—HRESPONDENT. 

Mortgage—Construction—Provision for 'tmurammat 
shikast rekht"— Mortgagee's right to re-build. 

Where & mortgage-deed provides that the mort- 
gagor shall pay the cost of “murammat shikast 
rekht with interest, he is not only bound to pay i 
for the ordinary repairs but also the expentes reason- 
ably incurred in ye-building the whole or & por- 
tion of the nonse mortgaged, with interest therccn,. 


. 468, col. 1. 
Tohlu Mal v. Buta (1), followed, TE ] 


^s poe 


P. 
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' Second ‘appeal against a decree of the 
District Judge, Jullundur, dated the 16th- 
October, 1922, modifying that of the Junior 
Sub-Judge, First Olass, Jullundur, dated 
the.19th December, 1921. 
"^Mr. Shamair Chand, for the Appellant. 
. Lala Badri Das, R. B. for the Re- 


. SUDGMENT.—The facts which have 
given-rise to this litigation may briefly be 
stated :—Oa the 14th of May, 1913, one Sain 
Das mortgaged with possession & house to 
Kharati Kam, appellant, for Ke. 600, out of 
which Rs.118 was left in ‘deposit with the 
mortgagee to be spent on the construction 
of a stair case in the house and the rest was 
paid. It is admitted that the R3. 118 was 
not spent by the mortgagee. It was provid- 
ed in the mortgage deed that the principal 
amount would carry interest at ‘13 annas per 
cent. per month, that ths mortgagee would be. 
entitled to do "murammat shikast rekht" to 
the house and add the expenses incurred 
thereon with the stipulated rate of interest 
to the amount due under the mortgage 
and that the rent realised by the mortgagee’ 
wa3 to ba credited to the mortgagor. : 

: It appears that the property was found 
by. the Municipal Committee of Jullundur’ 
to bein a dangerous condition, and, there- 
fore, on the 2ad of October, 1917, a notice: 
under the Punjab Municipal Act was served 
on the mortgagee to demolish the house with- 
in six hours. It is alleged that part of the 
house-fell down before the rest was demo-. 
lished, but it is common ground that the 
whole of it was re-built by the mortgagee.’ 
On the 8rd ‘of January, 1920, the equity of 

‘redemption in the house in suit was pur-- 
‘chased by one Channan Mal who’ is repre-' 
sented by the respondent Dina Nath before 
us, On the 17th of April, 1920, Channan' Mal 
instituted a suit for possession by redemp- 
tion of the house on payment of Rs. 400. The 
suit was defended by the mortgagee on 
various pleas, but the principal one with 
which we are now concerned, was that he 
had spent Rs. 1,117 on re-building the house 
in pursuance of the notice by the. Munici-. 
.pal "Committee and that no redemption: 
could be claimed unless in addition to the 

principal advanced and interest thereon the , 
mortgagor paid him this amount with the 
stipulated rate ofinterest. A total sum of 


- Spondent: 


Rs. 2,313 was. thus claimed hy the mort-. 


agee. etos, "E i | 
E^ he Sub-Judge held that Rs. 1,152 was’ 
actually spent on the re-building of the 


CEBARATI RAM v, 
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house, and deducting therefrom Rs. 32, the 
value of the materials of the old house taken 
by the mortgagee, he fixed the net amount 
recoverable by him at Rs. 1,120; and adding 


 .interestat 13-annas per cent. per mensem 
“thereto and giving credit for Hs, 244 rent 


found to be recoverd by the mortgagee, he 
granted a decree for redemption on pay- 
ment of Rs. 2,106. The plaintiff thereupon 
filed an appeal in the Court of the District 
Judge and the defendant filed cross-objec- ' 
tions regarding the value of improvements. - 
The léarned Judge held that Rs. 925 was 

payable by the mortgagor to the mortgagee 

&nd varied the decree of the Sub-Judge ac- 

cordingly. Hs considered that Re. 240 was 

a sufficient allowance for repairs done by 
the mortgagee, and without giving any 

good reason, reduced the amount of rent 

realised by the mortgagee to Rs, 204, and 

adding interest on the principal amount of 
Rs. 6UU arrived at the figure of Rs. 925. 

This is an appeal by the mortgagee 
against the decree of the District Judge, 
and itis'contended on his behalf that the 
learned Judge has based hia conclusions on 
mere conjectures disregarding the evidence 
on the record and has misinterpreted the’ 
mortgage-deed and otherwise has misunder- 
stood the law applicable to the facts of 
this case. We confess we are unable to 
follow the reasoning of the learned District 
Judge both with regard to the facts found 
by him and the law applied to the case. 

The controversy before us has* mainly- 
ranged ‘round the question of the ‘cost of - 
re-construction of the house. The trial Court. 
has, asalready stated, held that Rs. 1,120. 
was the net cost of the - mortgagee. . This: 
estimate was based. on certain receipts 
and a note-book produced by the mortgagee.’ 


"which showed an expenditure of Rs, 1,177-6, 


and also on the. report of.a Commissioner - 
appointed. by the Sub-Judge who estimated- - 
the cost at Ra. 1,152 in 1917, when the house : 
was re-built. The District Judge did not: 
consider the note-book produced by the 
mortgagee as sufficient to suport his conten- 
tion, but he did not express any opinion on 
the receipts produced by him and entirely 
failed to consider the report of the Oom- 
missioner. H found himself unable to 


.remand the case “to determine the amounts 


reasonably spent by the mortgagee on or- : 
dinary -and necessary repairs" on the - 
ground that in his opinion ‘such remand . 
would only mean production of additional 


' worthless evidence by the parties.” In óuy 


468. 
opinion the District Judge gave no cogent 
reasons for setting aside the well-consider- 
ed conclusion of the Sub-Judge, and we 


hold that Rs. 1,120 was the amount spent by 
the mortgagée in re-building the house. 


The next question is whether the mort-' 
gages is entitled to add this amount to the 


mortgage-debt. .The District Judge has 
. disallowed this amount merely on the 
‘ground that in cases of redemption reason- 
‘able improvements are ordinarily permis- 
. Bible, that in the present case the deed 
provides that “ordinary and necessary re- 
paira" should be allowed to the mortgagee, 
'and that the result of allowing the claim of 
the.mortgagee would be that the mortga- 
gor would be practically debarred from 
redeeming the property. 


It is not contended on behalf of the re: 
spordent that the house as re-built was lar- 
ger than the one that existed at the time of 
the mortgage, though it does appear that it 
was better constructed. It is also to ber oted 
that the rent of the house was Re. 1 per 
mensem before its. reconstruction and 
wasinereased to Rs. 4 per mensem imme- 
diately afterwards. We consider that the 
learned District Judge has misinterpret- 
ed the mortgage deed, ‘“ Murammat 
shikast rekhi" does not mean petty re- 
pairs as held by him, the word “-muram- 
mat " means repairs “shikast” means bresk- 
age, " rekht" means destruction. We think 
thaithe condition that the mortgagor shall 
pay the. Cost off murammat shikast rekht" 
with interest means that he shall pay not 
only for the ordinary repairs but also the 
expenses reasonably incurred in re-building 
the whole or a portion of the house mort- 


gaged. This was the view taken by a- 


Division Bench of this Court-in a case re- 
ported as Tohlu:Mal v. ‘Buta (1) in which 
the expenses incurred on * shikast rekht" 
were held to-include expenses ineurred on 


re-constructing andrepairing.the mortgaged - 


property. It is not the case for the respond- 


eni that when the house in question was’ 


pulled down it was not necessary to’ do so 
and to re-construct it, but it was contended 
by the learned Counsel that ‘the ruinous 
condition of the house was due to the ac- 


tion of the mortgagee in not keeping it.in : 


£cod condition by. doing ordinary repairs, 


and, therefore, that even if the mortgagee ` 


was otherwise entitled.to claim the expen- 
ses of re-building, he was not so.entitled in 


(1) 87 Ind. Cas, 192;-3 Lah. Ta, J, 184, 
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this case by virtue of his default. -But we . 


. find that there was no such plea taken in 


the Courts below and there is no evidence 
on therecord to enable us to come to a 
conclusion that the mortgagee neglected to 
repair the house and thus allowed it to fall 
into astaté of disrepair. We hold, there- 
fore, that under the terms of the mortgage- 
deed the mortgagee was entitled to the cost 
of the re-building of the. house with interest , 
thereon. RN: 

The next contention of the learned Coun- 
sel for the respondent was that the mort- 
gagee was not in.any case entitled to claim 
interest on the money spent by him. „We 
have already observed that the mortgage- 
deed clearly provides that interest is pay- 
able on the expenses incurred by the mort- 
gagee. Section 72 of the Transfer of Pro- 
perty Act also provides tat in the absence 
of a contract to the contrary the mortgagee 
is entitled to add the amount spent by. 
him to the principal money at the rate of 
interest payable on the principal. In our 
opinion there is no force in this conten- 
tion either. 

" The result ig that we hold that on a proper 
interpretation of the  mortgage-deed in 
question the appellant is entitled to be paid. 
the amount spent by him on re-building the 
house with the stipulated rate of interest, 
that is, 13-anvas per cent. per annum. We 
accept this appeal, set aside the decree of 
the District Judge and remand the case to 
the trial Court with direction to pass a pre- 
liminary decree for redemption. with due. ` 
regard to the observations made above and: 
to proceed with the casein accordance with. 
law. The respondent shall pay the costs . 
of the appellant throughout. T ous ur 

BL $e ` Appeal accepted. 

AON. A. f ; . 
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CALCUTTA HIGH COURT. 
Crvit Ruiz No. 216 or 1927. 
May 2,1927. ~ ae 
Present:—Mr. Justice Cuming and Mr, 
Justice Mallik. 
JATINDRA NATH GHOSH AND ANOTBER | 
—PLAINTIFFS— PETITIONERS S 


VETSUS 
SOURINDRA NATH MITRA AND ANOTHER 
:—DEFENDANTS— OPPOSITE- PANTIES. 


Civil Procedure Code (Act V of 1908), s. 115-—-Error. . 


of law—-Revision—Dismissal -of application without 
going into merits on preliminary ground, whether. 
failure to exercise jurisdiction Jurisdiction, meaning 


TUR usa i eee ‘ 


= ate Sat -— 7 
y n .3 
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Anerror of law is no ground whatever for inter- 
ference under s. 115 of the Civil Procedure Code. [p.. 
469, col. 2.] 

Where a Court dismissed an. application. for 

i testoration ofa petition dismissed for default, with- 
oùt going into the merits.on the ground that the 
application was not maintainable under the provisions 
of the Civil Procedure Oode: 


Held, that thé Court~could not be held to Lawe re- 
fused to exercise its jurisdiction, even though its- 


decision as to the maintainability of the application 
was wrong, and the order dismissing the application 


could not be interfered with in revision under s. 115 of 


the Civil Procedure Code. [p. 470, col. 1.] 

Where the law speaks of exercise of jurisdiction, 
or failing to exercise Jurisdiction, it means using or 
failing to use authority in entering on an enquiry and 
carrying it to. a judicial conclusion. The exercise of 
‘jurisdiction is not declined when such a conclusion 
has been arrived'at merely because, had the decision 
ona particular point been different, further- questions 
would have had to be disposed of. “Tp. 470, col. 2.] 

Jurisdiction in its ordinary sense when” applied to 
a Court means the power or authority of judging and 
a Oourt is said to be of competent jurisdiction with 
regard. to a suit or other proceedings when it has 
power to hear or determine it or exercise any judicial 
power therein. [p. 469, col. 2; p. 470, col. 1. 

Rule against an order of the Additional 
Sub-Judge, Barisal, (Backerganj), dated the 
2nd .October, 1926, in - Miscollaneona Oase 

“No. 18 of 1926.  . 

- Mr. Brajendra Nath Chatterjee and “Babu 
Sotindea Nath Roy Choudhuri for the Peti- 
tioners. 

Mr. Langford James. and Babu Nando 
Gopal Banerjee, for the Opposite Parties. 


4 . JUDGMENT. 

Cuming, J.—The facts are as follows: 
The petitioner brought a Suit No. 12 of 
1926 in the Court of the Additional Judge 
of Barieal. 


The 19th May was fixed for the hearing 


of the suit: Petitioner didnot appear and the 
suit .was then dismissed for default. 

He then made the usual application under 
O.IX,r.9. Thisapplication was fixed for 
hearing on 14th August. 

He again failed to appear and the applica- 
tion was dismissed for default. - 

He then again applied to have the 
f cee set aside under s. 151 andO. IX, 

5 à 


“The learned Judge heard the Pleaders. 


He held that the petition .could not be held 
to be under. O. IX, r. 9 because in his opin- 
ion O, IX, r.9 could not be applied with the 
help ofs 141 to, the case of an application 
under O IX,r.9 which had been dismissed 
for default and he, therefore, rejected the 
petition. The petitioner moved this Court 
and obtained this Rule, - E 

. Mr. J ames who appears to oppose the Rule 


> 
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"within O. IX, 
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contends thats.115 ofthe Civil Procedure 
Code has no application to the present case. 
The Munsifif he wrongly dismissed the 
petition holding that it was not maintain- 
able under O. IX,r. 9 or s. 151 when it 
was maintainable, committed an error oflaw 
and that an error of law is not a 
ground for interfering under s. 115, Civil 
Procedure Code. 

The petitioner's contention would seem 
to be this that as the result of the: error in 
Jaw the Subordinate Judge refused to exer- 
cise the jurisdiction vested in him by law 
and deal with the matter under @, IX, 


I have no hesitation whatevér in holding . 
that an error oflaw is no ground whatever 
for this Court interfering under s. 115. 

Looking at the wording of s. I15, Civil Pro: 
cedure Code, this would seem too obvious 
to require any decision to support it. ' 

Reference, however. may be, made to -the 
cases of Shew Prosad Bungshidhur v. Ram 
Chunder Haribux (1), Amir Hassan Khan 
v. Sheo ‘Baksh Singh (2), Ram Gopal Jhoon- 
jhoonwalla v. Joharmall Khemka (3), Sundér 
Singh v. Doru Shankar (4), Amritrav 
Krishna Deshpande v. Balkrishna Ganesh 
Amrapurkar (5) and Hari Bhikaji v.. Naro: 
Vishvanath (6). 

The petitioner's argument would seem to 
be this. No doubt the Court did wrongly 
decide the preliminary question of law as 
to whether the matter did or did not fall 
r. 9 and having wrongly: 
decided that it did not -so fall the Court 
refused to exércise jurisdiction which 
O. IX, r. 9 gave him to decide whether the 
petitioner had or had not- a good reason 
for being absent when hia case was called 
on. But after allit is not O. IX, r. 9 that 
gives the Court jurisdiction to - deal with 
the matter. It is on the contrary s.9 of 
the Civil Procedure Code which confers on 
the Courts their. jurisdiction -or power to 
try various matters. Jurisdiction in its 
ordinary sense when applied to a Court 
means the power or authorityof judg- 
ing and a Court is said to be of competent 


(1). .23 Ind. Cas. 977; 41 O. 323 at p. 337. 
(2) 110. 6; 111. A. 237; 4 Bar. P. O, J. 559; Rafique 
m Jackson's P. O. No. 83; , 5 Ind, Dec. (N. 8.) 760 


e. (3) "wr Ind. Cas. BU 39 C. 47. n. 
P 20 A. 78; A. W: N. (1897) 168; 9 Ind. Dco. (w. 8.) 


s 11 B. 488; 6 Ind, Dec. (N. s.) 321. 
(6) 9 B. 432; 10 Ind. Jur. 69; ; 5 Ind. Dec. (s. 8.) 
2803. c 
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jurisdiction’ with ` regard to a suit or 
' other proceedings when it has power to 
. hear or determine it or exercise any judicial 
po wer therein, 


"In the present case the. ‘Court had power (4 


to entertain and deal with the petition. It 
did so entertain it and did not refuse to, 
exercise its jurisdiction. .Aplegin bar was 
then raised thatthe petition was not main- 
tainable because it did not fall-within any of 
the provisions of the Civil Procedure Code. 


` -The Court exercised its jurisdiction for it 
heard the matter and then decided rightly 
ot wrongly that the’ application did not 
fall within O. IX, r.9 and, therefore, dis- 
missed it, It certainly did not refuse to 
exercise. its jurisdiction. It exercised its 
power ofjudging or its jurisdiction and 
determined that the application wasin- 
competent because it fell under no section 
of the Civil Procedure Code. Ifit were 
wrong it committed an error oflaw but it 
certainly exercised its jurisdiction or power 
of judging.. “The argument.of the petitioner 
would. ‘really come to this that if for 
` some reason. or other the Judge did ftot grant 
the relief asked. for"om the ground. that he 
could: nót,. ‘that amounts to, a refusal ‘to 
exercise his Jurisdiction. For instance 
where a -Judge holds that a suit is barred 
by limitation and," hence refuses to go into 
ihe merits. It, might, „be equally well 
argued that if he were Wrong in holding 
that the suit was. barred by limitation 
that he had refused to exercise a jurisdic- 
tion vested i in bim by law to decide the suit 
on the. inerits. 


In fact that whenever ihe Judge decides 
a. point; of law. against'&. party and so 
does not: grant -him- some relief- he has 
asked ‘for he: has- refused to exercise.’ a 
jurisdiction: conferred on him by law. 
it needs but little examination to see that 
zhe- doctrine would always give what 
amounts tò an’ appeal whether it was 
granted: by the Code or not when the 
Judge ‘by ‘wrongly -deciding a question 
of law, refused to grant a suitor the 
relief he sought for. . 

For instance, a-Court decides wrongly 
hat a certain. suit is barred by limitation. 
i he had not so decided he would ‘have 
decreed the plaintifi's: suit. Hence he 
retused-to.exercise.a jurisdiction vested in 
him by law to decree the plaintiff'S suit. 
This is, therefore,à case falling within s. 115, 

. Oivil Procedure Code, I may, however, say 


1 


that: the Courts have consistently held ‘it 
does not. 

Ram Gopal J E TE v. J charmall 
Khemka (3), Sundar Singh. V.. :Doru Shankar 


oe West, J., puts itinthe case of ANR 
Krishna. Deshpande . v. Balkrishna Ganesh 
Amrapurkar (5): 

~ “Where the law. speaks of.. exercise. of 
jurisdiction, or failing to exercise jurisdic- 
tion, it means- using or failing. to use 
authority i in.entering on an enquiry and 
carrying it to. a judicial conclusion. The. 
exercise of,’ jurisdiction is not: declined 
when such’a conclusion has been arrived 
at, merely because, had the decision on a 
particular point been different, further 
questions would have had to be disposed 
of,". vi 
'lThatis:exaectl]y what has happened | in 
the present case. The Judge entertained 
the applieation, heard it and determined 
that it did not fall within the scope of 


`O. TX, r. 9. . As a result of the decision on 


this point he did not dispose of the further 
question, viz., whether petitioner had" good 
ground for not being present when: the 
case was called on. 

But by so doing he did not refuse to 
deal -with the matter. Hedealt with it 
and rejected the application, By so doing 
he did not refuse to exercise his jurisdic’ 
tion. ' On the contrary he exercised it. 
The -present case obviously does not fall 
within the four corners of s, 115. 


. The Rule.must be discharged with costs. 


Hearing-fee five gold mohurs.  '. 
Mallik, J.—1 agree. . 
LAN, A. , . Rule discharged. 


LAHORE HIGH COURT. 
LETTERS PATENT APPRAL No. 149 or 1925. 
January 19, 1927. 

Present: —Sir Shadi Lal, Kr; Chief J istos: 
and Mr. Justice Broadway. 

` DAMODAR DAS—AFPPELLANT 
Versus . 
Musammat J ATTI—RssPONDENT. 
Guardians and Wards Act (VIII of 1890), s. j5— 
Act, whether applicable to testamentary guardians 
—Proceedings ae s. 45—Duty of Court to make pres 
liminary enquiry 
The provisions of thé Guardians and Wards Act 


apply also to güardians appointed by Will and se- 
-tion ean'be taken in regard to them under ss. 39, 


PI 
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[103 I. C. 1827] 
- 41 (3) and 45 of the Act; but the Court should, before 
taking action under s. 45 of the. Act’ in such a 
case make an enquiry in order to ascertain whe- 
ther such guardians had any property of the minors. 
in their possession and control which they were 
withholding and for which they were accountable.’ 
Letters Patent Appeal against the judg- 
ment of Mr. Justice Abdul Raoof, in Oivil 
fae No. 2201 of 1924, dated the 12th May, 
1925; |. .. LCS a 
Mr. L.C. Mehra, for the Appellant. 
Mr. Nawal Kishore, for the Respondent. 
|! -SUDGMENT. | * 
', Broadway, J.—The appellants in 
these two connected Letters Patent appeals 
Damodar’ Das and  Mangat Rai, were 
appointed executors under à Will executed 
` by: Vaishno Das on the 17th March, 1917. 
From thetermsof the Will it is clear that; 
these two persons were also appointed 
guardians of the property and persons of 
the testator's minor children. It has been 
urged.that the provisions of the Guardians- 
and Wards Áct do notapply to guardians 
appointed by Will, I agree, however; with- 
- the learned Judge in Chambers that the. 
provisions of the Guardians and Wards.Act- 
apply to such guardians and that action. 
can be taken in regard to them under 
ss: 39, 41 (3) and 45. It seems to me, how- 
ever, that. before taking action under s. 45- 
of'the Act the Court should make an 
enquiry in order to ascertain .whether-:such 
guardians had any property of the minora 
in¢their possession and, control which 
they were withholding and for -which 
they. were accountable. | It appears that 
noreal enquiry was made by the Court of 
first instance in this case. So far es 
. Damodar Das, appellant, is concerned, it 
is clear that. he has been deliberately, 
avoiding appearance in’ Court and has 
conducted himself contumaciously through- 
out. In these, circumstances an enquiry 
as-far as he was concerned was not possible 
‘and the Court was right in proceeding to 
, deal with him under s. 45 of the Act. I 
would, therefore, -dismiss ‘his appeal-with 
costs. : KANG - 
The case of Mangat Rai; however, is on 
a different footing. He. has. been appear- 
ing regularly throughout the proceedings 
and has filed in Court such accounts 
and documents as he said-.were in. his 
possession. He has also ‘stated that the 
account books of his co-guardian Damodar 
Das contain afull and complete account 
oftheir dealings with the estate of the 
minors, and repeatedly asked that Damodar 


E 
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EE 
Das’ ‘account books should be brought, 
into Court and examined: Ia these circum- 


_stances I would accept Mangat Rai's appeal 


and set aside thé order directing him 
to paya fine of Rs. 100. The Court should 
enquire into- the allegations made by 
Mangat Rai and proeeed under s. 45 if 


‘after an’ enquiry itis considered necessary. 


He is entitled to. his-costs in this Court. . 
` Shadi Lal, C. d.—I concur. - Kan 
A. N. AL ~. Decree accordingly. 


‘PATNA HIGH COURT. .. -A 
APPEAL FROM ÁPPELLATE DgonER No..16018 
: -- ‘or 1924, | 
: . dune 24, 1927. f 
Present:—Mr. Justice James, 


.SINGHESHWAR CHOUDHRY—Puaintirr 


| APPELLANT - . 
Ja. (0207 Ueergus t s oo. a 
. PARBAL MANDAL—Dazrexpantr— 

. - RESPONDENT. SUR ; 

Bengal Tenancy Act (VIII of 1885), ss. 102; '108-B—" 
Incidents based on local custom—Statutory .presump- 
tion, whether applicable—Revenue Officer, duty of—. 
S. 19, notice under, form of. ' 

Although a Revenue Officer may be travelling out of 
his sphere when he records as a special incident cf 
every tenancy in that village.a local custom by 
which special remissions may be made at times, the. 
analogy cannot be extended to’ support a general: 
rule that no incident of a tenancy can be properly - 
recorded under s. 102 (h) of the Bengal Tenancy Act, 
if the right or the liability recorded ig based on the 
existence of a local custom. [p. 473, col- 1.] nea 

When occupancy rights may be obtanfed by a, 
tenant asaresultof local usage or by other means, 
the Revenue Officer whose duty it is to frame the 
Record of Rights must record as an incident of the 
od the fact that the tenant possesses such rights. 
17010. 

If an under-raiyat based his claim on the existence. 
of a local custom, it would have been the duty of the 
Revenue Officers charged with the duty of preparing 
the record to ascertain whether such a local custom . 
or usage existed, and to make the entry of status or 
to refuse it, in‘accordancé with their decision on that: 
question. [p. 473,col. 2.] Y D Ms 


.. Wheré there was no. indication that an entry in & 


record of shikmi dakhaldar was based on a finding 
regarding custom but it appeared that the under- 
raiyat had been in occupation of the holding long 
before the jote of the Survey and Settlément operations 
and that he had laid out capital on his. holding: 

Held, that there was no reason for holding that the 
provisions of s.103-B of the Bengal Tenancy Act did 


nof apply to the entry. [p. 474, col. 1.] 


` Suresh Chandra. Rai v. Sitaram Singh (1) and Debi 
Dayal Singh v. Gango. Kuer .(2), distinguished. 

No special form has been prescribed for notice 
under s.49 of the Bengal Tenancy Act. All that is 
required for a valid notice under s. 49 is that the ' 
terms.may not be misunderstood. [ibid.] "E 


'. out resistance. 


472. 
- Appeal from a decision of the District 
- Judge, Purnea, affirming that of the Munsif, 

, Purnea, dated the 22nd December, 1923. 

Mr, S.N. Bose, for the Appellant. 

Mr. Sambhu Saran, for the Respondent. 


JUDGMENT.- The suit out of which 


this appeal arises was instituted for eject- 
ment of an under-raiyat after service of: 
notice under s.49 of the Bengal Tenancy . 


Act. The under-raiyat pleaded that he had 
acquired oceupancy rights, and this point 


'.. was decidéd in his favour by Babu Ananta 


Nath: Banerji, Munsif of Purnea who dis- 
missed the suit. The plaintiff appealed to 
the District Judge, who affirmed the deci- 
sion of the Munsif, and he has now come 
up on second appeal to the High Court. 

It appears that the plaintiff purchased the 
holding, in 1805 but he was not able to 
enter into possession because the defendant. 
was already there, and indeed it appears 
. that the defendant's tenancy came into 

. existence long before that time. In 1917 the 
‘plaintiff instituted a suit for. recovery of. 
possession of the land, which was dismissed 
by the Munsif of Purnea on the grounds 
that there was nothing. to show that the 
plaintiff had ever been in khas possession: 
of the property, and that there was no 
evidenee of service of notice under s. 49 of 
the Bengal Tenancy Act. The plaintiff 
appealed from that decision, -with the 
result that the Subordinate Judge of 
Purnea gave the plaintiff a declaration of 
his title as raiyat, but rejected hisclaim to 
khas possession on the ground that he 
has failed to obtain actual possession 
of the land. One of his reasons for 
this finding was that since the under- 
raiyat was entered in the Record of 
Rights as shikmi dakhaldar he would not 
have beeri likely to yield possession with- 
The plaintiff then caused 
notice to be served under s. 49 of the 
Bengal Tenancy Act. He again sued for 
ejectment of the defendantin 1922, but that 
suit was dismissed on the ground that it 
was premature, being instituted before the 


end of the agricultural year. The plaintiff ' 


then instituted the suit out of which this 
present appeal arises. The defendant 
claimed that he enjoyed occupancy rights, 
and that there was a local custom or usage 
by which under-raiyats acquired such 
rights. The Munsif of Purnea found that 
. the local customs by which .under-raiyats 


acquired occupancy rights had been prov. 
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ed and that the defendant had right ef oc-- 


eupancy. He found further that the notice 


: under s. 49 of the Bengal Tenancy Act was 
not in proper form, and on: these grounds. 
' he dismissed the suit. . The learned Dis-. 


trict Judge affirmed his. decision in some- 
what dubious manner, holding that the 
presumption of correctness attaching to the 


-entry in the Record of Rights, taken with the 


defendant's evidence, might be regarded as 
proving the custom, but he. went on to 
remark that if the entry in the Record of 
Rights were.disregarded, and if theonuslay 
upon the defendant to prove the local: 


custom, it would have tobe conceded that . 


the evidence produced by him was not suffi-. 
cient to prove the existence of any custom. 
He accepted the view of the learned Munsif 
that the notice served on the defendant was 
defective in form. d | 

Mr. S. N. Bose argues that no presump- 
tion of correctness under s. 103-B of the 
Bengal Tenancy Act can be held to attach 
to the entry in the finally published Record 
of Rights in this case, because that entry. 
must have been based ona finding of the 
existence of a local custom, and the Revenue 
Officers preparing a Record of Rights under 
Chap. X of the Bengal Tenancy Act have 
no authority to make a record of local 
custom. In support of his argument, he 
relies upon the ruling in the case of Suresh 
Chandra Rai v. Sitaram Singh (1). In that 
case it was decided by Mr. Justice Das that 
the Revenue. Officer had no power to record 
as part of the Record of Rights the existence 
ofany local custom that may affect lands 
generally, since village customs are not 
among the particulars’ which have to be 


: recorded unders. 102 of the Bengal Tenancy 


Act. Mr. Justice Das held, therefore, that 
when the Record of Rights contained entries 
of such local customs in the remarks column 
of the khatians as special incidents of each 
particular tenancy in the village, these 
entries should not be presumed to be cor- 
rect under s. 103 B although they might be 
used as evidence under s. 35 of the Evidence 
Act. A second .decision cited by Mr. S. N. 
Bose is that in the case of Debi Diyal Singh 
v. Gango Kuer (2), in which it was held, fol- 


lowing the decision of Mr. Justice Das in : 


Suresh Chandra Rai v. Sitaram Singh (1), 
that an entryin the Record of Rights at vari- 
ance with the Common Law in respect of 
rights to trees would not carry with it the 
(1) 57 Ind. Cas. 126. 
(2) 89-Ind. Gas, 1020; A. I. R, 1926 Pat. 68: 
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presumption of correctness under s. 103-B 
of the Béngal Tenancy Act, because it must: 
have been based on a finding of local custom. 
'Thé decision in the latter case was reversed 
in Letters Patent Appeal No. 28 of 1925, but 
there is nothing in the decision ‘of the 
Letters: Patent Appeal which can be taken 
as expressing disapproval of the decision 
of Mr. Justice Das in the case of Suresh 
Chandra Rai v. Sitaram Singh (1). 
. It cannot be assumed as a matter of course 
that the entry of shikmi dakhaldar in the 
Record-of Rights: must have followed on a 
decision of the Revenue Officer on thé 
question of local custom, but- the defendant, 
apart from his reliance upon the entry in 
the Record’ of Rights now founds his case 
upon local custom and Mr. 8. N. Bose argues 
that it should be presumed that he always 
did so. Now although it may be conceded 
thata Revenue Officer may be travelling 
. out of his sphere when he records ‘asa 
special incident of every tenancy in that 
village a local custom by which special 
remissions may be made in time of flood as 
was held by Mr. Justice Das in the case 
of Suresh Chandra Rai v. Sitaram Singh (1), 


that decision sbould, I think, be read with: 


referenes to the particular facts of the case 
then under discussion, and it should not, 
I would respectfally submit, be extended to 
support a general rule that no incident of 
a tenancy, how vitally it may affect the 
statue of a tenant, can be properly recorded 
under 8.102 (h) of the Bengal Tenancy Act, 
if the right or the liability recorded is based 
on the existence of a local custom. 

* Where occupancy rights may bs obtained 
by à tenant asa result of local usage or by 
anyother means, the Revenue Officers whose 
‘duty it is to frame' the Record of Rights 
‘must, I think, record as an incident of the 
tenancy the fact-that the tenant possesses 
such rights, Revenue Officers are required 
under s. 102 to enter the class to: which the 
tenant belongs, the situation arid a quantity 
of his land, the rent payable by him, the 
mode in which that rent has been fixed and 
‘special conditions and incidents, of any of 
the tenancy. ‘If the under-tenant enjoys 
occupancy rights, that is to-say, if he is 
‘free from liability to eviction under’s. 49 of. 
the Bengal Tenancy Act and if he: enjoys 
‘special privileges under s. 113 of the Act 
with regard to the- period during which a 
settled rent cannot be enhanced, a Record 
‘of Rights which-omits to mention this special 
incident of the tenancy, that the under- 


' tion of the holding long be 
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raiyat enjoys oceupaney rights, would be 
certainly defective in most important parti- 
culars, : 

Mr-Sambhu Saran ites as authority for 
the view that the entry of shikmi dakhildar 
in a- casè where the claim to’ the right is 
based. on the existence of a local custom; 
carries with it the presumption. of correct- 
ness under s- 103-B of the Bengal Tenancy 
Act, is afforded by the decision in the case 
of Gopal Mandal v. Tapai Sankari : (3), 
though the arguments in that case appear: 


o have been confined to the question of 


“was based on local. custom, an 


whether: right of occupancy in an under- 
ratyat was inconsistent with the provisions 
of the Bengal Tenancy Act. In‘ that case 
the under-raiyat's claim to occupancy right 
d his status 
was entered in the Record of Rights as- 
shikmi dakhildar. The Divisional Bench of 
the Calcutta High Court, after finding that 
the existence of the occupancy right was 
not inconsistent with the provisions of the 
Bengal Tenancy Act, affirmed the decisions 
of the-lower Appellate Court'on the finding 
of fact that the under-raiyat had occupancy 
rights, and in doing so they observed that 
the decision which they affirmed was 4 
decision:.on a question of fact, based - 
chiefly on the fact that the presumption of 
correctness attaching to the entry in the: 
Record of Rights had not been rebutted, . 
Ifin the present case the: under-raiyat 
had based his claim on the existence of a 
local custom, I think that it would: have 
been the duty of the Revenue Officers 
charged with the duty of preparing the 
record to ascertain whether such a. local ` 
custom or usage existed, and to make the 
entry of status or to refuse it, in decordance | 
with their decision on that question. But 
here as in the case of. Debi Diyal Singh v. 
Gango Kuer (2), there is nothing to 
indicate ‘that the récord was based on a 
finding regarding custom. It appears from 
the judgment of the learned District Judge 
that the under-raiyat had been’ in occupa- 
fore the date. of 
the Survey and - Settlement operations in 
Purnea District, and that he has laid out 
capital on bis holding The draft Record of 
Rights mu&t have been prepared in the pre- 


‘sence ofthe raiyat and .the ‘head. landlord, 
‘and we cannot assume as a matter of course 


that the entry of this man's right of occu 


. pancy was based on the existence of a custom 


< 


: (3) 451nd. Cas. 545; 28 C: L. J. 84; 46 0,43: 
WON, 618-2 29 sls xe 15; Rin 
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affecting all” “under. raiyats. For . these 
reasons, 1 consider that there is no reason 
for holding that the provisions ofs. 103-B of 
the Bengal Tenancy: Act 
this particular entry. In that view of the 

matter, the learned District Judge rightly 
. treated the entry in the khatian as carrying - 
. the statutory presumption of correctness, 
aid if in his opinion that presumption 
brought such a reinforcement to the value 
oi the defendant's evidence of local custom 
that he was able to affirm the decision of 
the learned Muneif on this point, that was 
a view, of the evidence which aia Judge of 
fact he was entitled to take and there does 
not appear to be any ground for interfering 
with this finding in second. appeal. 


Mr. S: N. Bose also takes exception to the- 


| finding of the learned District Judge affirm- 
ing the finding of the trial Court that the 
notice under s. 49 of the Bengal Tenancy 
Act .was defective in form. No special 
form.has been prescribed for notice. under 
8. 49 and the notice served in this case is 
.in clear terms a notice to quit. The terms 
ot. the notice could not have been mis- 
understood and this is all that is required 
for a valid notice under s. 49 of the Bengal . 

` Tenancy Act, Authority for this view is 
afforded by the decision in the case of 
. Har ifullah Gani v. Benode Behary Mondol 


`. (4); but since the plaintiff's suit must fail 


on the findings of fact, this point is. of com- 
paratively little importance. ' r , 
The decree of the lower Court is, aliu: 
S ang the appeal is dismissed with-costs, 
A nut dimen. 
6 5 lad. Cas. 557; 17 0. wW. 
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^ OUDH CHIEF COURT. 
‘Sxoonp Orvin Aprean No. 131 oF TT., i 
. duly 19, 1927. 
|" Present :—Mr. Justice Hasan.” 
| NAGESHAR TEWARI AND ANOTHER— 
PLAINTIFFS—À PPELLANTS' 
; ~ Versus —. 
GUDAR SINGH AND OTHERS — DEFENDANTS 
— RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 52— 
Mortgage—Suit for sale—Permanent lease by mortgagor 
during pendency of suit—Lis pendens. 

A perpetual lease granted by a mortgagor during 
tab pendency ofa suit fora sale on the basis ofa 


‘mortgage is void under s. 52 of the Transfer of. 


Eroperty Act as against the rights. of the mortgagee 


do not govern. 


j NAgESHaL TBEWARI.v.-GUDAR SINGH. 
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who eventually becomes the purchaser of the pro- 


perties iu execution of the decree for ‘sale. [p. 475, . 


col. 1.] 

Second appeel against a decree and 
judgment of the Additional Sub-Judge, 
Sultanpur, dated the: rith January, 1927, 
upholding that of the Munsif, Amethi at 
Sultanpur, dated the 16th June, 1926. 

Mr. Radha Krishna, for the Appellants. 

Mr. H. Husain, for the Respondent. 


ORDER.—This is the plaintiffs’ appeal 
from the decreeof the Additional Subordi- 
nate Judge of Sultanpur, dated the 11th 
of January, 1927, affirming the decree of the 
ee of Amethi, dated the 16th of June, 

The plaintiffs’ case, which has failed in 
the Courts below, is that they held the two 
plots in suit under à simple mortgage from 
Gudar Singh defendant No.1. Rup Narain 
Singh, predecessor-in- interest of Jaggu 
Singh and Sheonath Singh, defendants Nos. 


2 and 3 respectively, and Ninuar Singh (now : 


deceased) uncle of Gudar Singh, Jaggu 
Singh and Sheo Nath Singh, that they put 
the mortgage in suit for the relief of sale, 

that the “Court of first instance dismissed 
-the suit on the 14th of June, 1913, but on 
appeal the decree.of that Court was revers- 
ed and a decree for sale was made in their 
favour on the 22nd of October, 1913, and 
that the.two plots were then put to sale and 
purchased by the plaintiffs and possession 
thereof was delivered to them on the 2nd of 
September, 1920, It is further said that 
Nagai, defendant No. 4, obstructs the 
plaintiffs from the enjoyment and actual 


occupation of the plots in suit. on the: 


basis of a. perpetual lease executed 
by the mortgagors-in his favour in July, 
1913. This conduct of Nagai is said to have 
given cause of action for the relief of pos- 
session of the plots i in suit. 

Having regard to the defence raised by 
the lessee the Courtf below have refused to 
grant the relief of possession on the ground 


that they had-no jurisdiction to do-so and | 


as to any relief of declaration they have 
further held that it was barred by the pro- 
visions of Art. 120 et Sch. T of the Indian 
Limitation Act. 

According to my “judgment the Courts 
below have gone entirely astray in the de- 
cision of this case. The perpetual lease of 
: July; 1213, was the only foundation on which 
the defence rested and the plaintiffsimpugn 
its validity on the ground that it was void 
for the reason that it was executed during 


— 
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the pendency of the suit for sale already 
referred to. The Oourts below without de- 


eiding the issue as to whether the lease . 


was affected by the doctrine of- lis pendens 


or not. decided the issues as to jurisdiction . 


and limitation and dismissed the suit. This 
was clearly placing the cart before the horae, 
As to whether the relief of possession could 


or could not be granted by the Civil Courts . 


and whether the suit was barred by any 
rule of limitation are questions the answers 


to which entirely depend on the decision of . i 
: ` papers as such. —Onus of proving adverse possession, ' 


the question as“ to. whether.the lease was 
void by reason of the rule of lis pendens or 
not. 


“On the facts- stated above, there is no: 


doubt that the lease is void for that reason. 
According to s, 52 of the Transfer of Pro- 
perty Act, 1882, the two plots in question 
could not bs “transferred or otherwise 
dealt with by any party tothe suit............ 
so as to affect the rights of any other party 
thereto under any deerea............ which may 
be made therein.” It follows that the lease 
must be deemed to have created no rights 
in the lessee as against the decree holder 
who eventually also became the purchaser 
ofthe plots in suit. Nagai, therefore, oan- 
not be given the status of a lessee under 
the lease in question as against the plaint- 
iffs and the relief for possession can be 
granted in this suit ii not otherwise barred. 

Havingheld that the lease in question is 
of no effect against the rights of;the plaint- 
iffs it must further be held that the substan- 
tial relief in the suit was -one of possession 
aad not of declaration of any right orof can- 
cellation of the lease. It is agreed that ihe 
. relief for possession is. not barred by any 
rule of-limitation and if not otherwise bar- 
' red, also it should have been granted.. 


I, therefor,reversethe decree ofthe Courts. 


below and as those-decrees have disposed 
ofthe suit upon.a preliminary point and 
. there still remain more issues. for decision 
and as the decree of those Courts are hereby 
reversed in appeal I remand the case to the 
Court of first instance (through the lower Ap- 
pellate Court) with directions that the suit 
be re-admitted under its original number in 
the register of suits and that such of ‘the 
'jssues, as have not. been decided in this 
order shall be decided by that Court and 
the suit shall be disposed of according to 
law. . Costs in this Court will. be paid ‘to 
the appellants by the respondents. Other 
costs willabids the event. ` 
LA NA, Case remanded. ` 


- 
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LAHORE HIGH COURT. 
SPECIAL SmcowD Civiu Apezant No. 653 
: or 1927. 
. June 27, 1927. ; 
Present:—Mr. Justice Bhide. 
` ALI MOHAMMAD AND oTHERS—. 
-"DEFENDANTS—AÀPPELLANTS . 
versus 
BARKAT ALI anp oTHERS—PLAINTIEES . 
.MEHNDI KHAN AND oTHEgS— 


DEFENDANTS— RESPONDENTS. 
Adverse ` possession--Saunjidar recorded-in revenue 


Where a person who is shown in Revenue Records 


as a saunjidar, sets up the plea of adverse possession, 


it is incumbent on him to prove affirmatively that 
his possession became adverse. ip. 476, col. 1.]. 


Second appeal from:a decree of the 
Additional District Judge, Jullundur, dated. 
the llth December, 1926, reversing that of 
the Sub-Judge, Fourth Class, Nawan- 
shehr, dated the 4th February, 1926. 

Mr. Fakir Chand, for the Appellants, 

Mr; Niaz Muhammad, for the Respondents. 

JUDGMENT.—The plaintiffs *sued in 
this case for ejectment of defendants. Nos. 
‘Land 2 from ¢he land in suit. It was alleged, 
that the defebdants were, in the first place, 


-not the heirs of the last incumbent Hadi 


Hussain, and secondly, that they had ceased 
to perform the services which they were 
liable to render as saunjidars: and that the 
saunji had on that account terminated, The 
defendant pleaded inter a'ia that they were 
not liable to render any services, and lastly 
that the suit was time-barred. , The first 
Court found the issues in favour ofthe 
defendant, and dismissed the suit. On 
appeal the District Judge held that the suit 
was within limitation, that the defendants 
were liable as saunjidars to perform certain 
services in connection with a mosque, that 
they had ceased to perform those services’ 
and that the plaintiffs were entitled to claim 
possession of the land.’ The appeal was 
accordingly. accepted and the suit decréed. 
From this decision defendant Ali Muham- 
mad has filed a second appeal.” Eos 
The only points urged before rie were, 
first, that .the suit was: time-barred, and, 
secondly, that the finding-of the lower Court 
that the sauwnji was granted ‘subject to 
certain condition is not. supported ‘by: any 
evidence. As regards the": first; point, 
defendants Nos land 2are entered assaunji- 
dars inthe Revenue Records. The only plea 
as regards limitation which they raised was 
that they had been in adverse possession for . 
over 12 years; but, as the learned District 


a 


P 


qi Judge ‘has Blake out, - 
. .in -1912 and the possession.of the appellant 
‘could not extend over 12 years as the suit 
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‘Ali Ahmad died 


was instituted. on the 21st. February, 1922. 
In the face of the entries in the Revenue 
Records: showing appellant as saunjidar 
it was incumbent upon him to prove 
affirmatively that his possession had become 


adverse, but he failed to discharge the i 
i onus. 


“ The second: question, namely, whether the 


saunji, was given subject to the rendering 


of any service was entirely one of fact. It 
is true that. there is. no documentary 
evidenceshowing the conditions on which 


the saunji was granted. At the same time 


the lower Court has believed the oral 
.evidence produced coupled with the general 
nature of the saunji tenure as described 
in Muhammad Badar Khan v. Chiragh Shah, 
(1. It cannot, therefore, be said that the 


; findin g of the learned District J udge is not 


‘supported by any evidence atall. I note 
further that in the Settlement of 1913-14 
and in thelatest- jamabandi entry of 1922-23 
ät is stated in the column of Tent that the 
saunjidars had been exempted from 
payment of rent in consideration of their 
rendering services to the takia. This entry 
‘also goe8 to support the - finding of the 
learned District Judge. 

Tn ‘view of the above ‘facts I see no 
reason for interference with this second 


.appeal and accordingly, reject the appeal 


D 
wo 


Tm costs. 
ug Appeal LL Ne 
Qi 13. Ind. Cas. "E 16P.L. R. 1912; 43 P. 


OUDH CHIEF COURT. 
Szcoxp OVIL APPEAL No. 289 or 1926. 
July 20, 1927. 
^ Present:—Sir Louis Stuart, Kr., Chief 
Judge, and Mr. Justice Hasan. 
BHAGAL AND OTHERS—DEFENDANTS— 

^ APPELLANTS 
f versus 
DEPUTY COMMISSIONER, GONDA 


aw CHARGE COURT or WARDS, AJODHIA 


A. 


'"ESTATE-—PraiNTIEF, RAM ' OHARAN— 
"DurENDANT— RESPONDENTS. e 
Custom—Haq chaharum— Sale of property by tenant 
.—Zemindar's right, to haq chaharum—-Liability, whe- 
‘ther attaches to vendor and vendee—Payment of 
consideration’ ‘to vendor, whether absolves vendee. 


- BHaGaL v. DERUTY. SMSE ION AN, GC NDA. 


[103:1. C. 19277] 

` The liability for the satisfaction of the zemindar's 
claim of hag chaharum'on a sale of property by a 
tenant lies on the shoulders of both the vendor and 
the vendee, and the fact whether the consideration 
has passed from tlie latter to the former in its en- 
tirety or not is wholly immaterial. [p. 477, cols.1 & 2.]° 

Second appeal from the judgment and 
decree of the Sub Judge, Gonda, dated the 
31st May, 1926, upholding those of the Mun- 
m Tarabgan, Gonda, dated the 30th March, 
1926. 

'ORDER.—The custom of haq chaharum 
is a custom by which the superior proprietor 
is entitled to one-fourth of the sale-proceeds 
of certain property transferred by his 
riaya to third parties and this custom can 
only be enforced against the sale proceeds 
in whosesoever hands they may be. Once 
the vendee has paid the sale- proceeds to the 
vendor the quarter share in question is re- 
coverable from the'vendor only; and in 
these-circumstances it is necessary to decide 
the following issue :— 

Whether in this particular ease the sum 
of Rs. 4,500 has actually been realised by 
Ram Charan from Mangal Ram, Gauri 
Shanker and Sanwaleither by cash payment 
or by satisfaction of-prior claims? 

We, therefore, remit the abov: issue for 
a findin g to the lower Appellate Court who 
willhear evidence on both sides upon the 
point and return its' finding with the evi- 
dence so recorded within 60 days of the date 
of the receipt of this order. Ten days will 
then be allowed for objections. 

Mr. Aditya Prasad, for the Appellant. 

Messrs. G. H. Thomas and H K. Ghosh, 


‘for the Respondents. 


JUDGMENT .—This is the defendants’ 
appeal from the decree of the Subordinate 
Judge of Gonda, dated the 31st of May, 
1926, affirming the decree of the Munsif of 
Tarabganj, dated the 30th, of March, 1926. 

The facts are as follows :— 

On the 13th of October, 1922, Ram Charan ' 
‘defendant No. 1 sold his pacca shop situate 
at No.-559 in the taluqdari mahal of Nawab- 
“ganj in the District of Gonda, to Man- 
gal Ram, Gauri Shanker and Sanwal, defend- 
ants Nos. 2, 8 and 4 respectively, for asum of 
Rs. “4,500. Ram Charan possessed the shop 
in question in the right‘of a tenant of the 
Ajudhia Estate now under the management 
of the Court of Wards. The Court of Wards 
is the plaintiff in the suit and claims’ a 
quarter share of the sale price in virtue of 
the usage appertaining to such transactions. 
The Courts below have found in favour of 


' before us. 
before us for hearing on the 14th of Feb-. 


> 
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Ps usage and granted. the decree prayed 
Or. - 

- The appeal from the decree of the Court 
of first instance in the Court below was by 
the vendees and they are the appellants 
When this appsal came first 


ruary, 1927, we were perauaded to accept 
the argument thatthe usage of recovery of 


"hag chaharum by the owner of the site, if 


established, could be enforced only against 


“the person in whose hands thesale consider- 


ation was found to lie, The result was that 
we remitted an issue tothe lower Court fora 
finding as to whether the sim of Rs. 4,500 
has actually’ been realized by the. vendor 
from the vendees either by cash payment or 
by satisfaction of prior claims. 
ing is now before us and is to the effect 
that no part of the sale price remained with 


. the vendees but ‘passed into the hands of 


: ‘vendors and the vendees. 


the vendor partly in cash and partly in 


satisfaction of prior claims. The finding as 
a finding of fact is conclusive in second ap- 
peal but on behalf of the. plaintiff-respond- 
ent it has now been argued that the liability 
for the satisfaction of the claim of hag cha- 
harum lay on’ the shoulders of both the 
"[his is a point 
which was not fully argued on the first oc- 
ĉasion of the hearing -of the appeal; but 


- after hearing arguments at length on this 


question ahd taking time to consider our 


judgment wé are of opinion that the argu- 


ment advanced on behalf of the plaintiff- 
respondent must be accepted. ` 


- In opening the appeal on this occasion the- 


learned Pleader for the appellants also con- 
tended that the usage on which the decrees 


of the Courts below in favour of the plaintiff . 
‘are founded ‘was not proved às to all its . 


elements required ‘by law. Having regard 
to this argument we have carefully con- 


. ‘sidered the evidence of usage which the 


‘Courts below have accepted as sufficient 
proof ofit. There is both oral'and docu- 
mentary evidence consisting. of instances, 
judgment of Court and the conduct of. the 
‘zemindar and the tenants, - It will serve no 
‘useful-purpose: to recapitulate the evidence 


an this judgment. It is stated and considered - : 
“in all its details by the trial: Court and also. 
‘by the lower Appellate Court in their res-- 


‘pective judgments. - Our opinion on this 


‘part-of the case is that the usage on which. 


‘the plaintiff relies is well-established in all 
its essentials required by law. . - : 


E. As Fegerce: ihe doris Ro m e liability of 


E 


SHTB LAL GANGA RAM, Inthe matter of.. 


'The find- . 


^ J.,ünd Banerji, J., 
-"Dhandi Bibi v. Abdur Rahman (4). .Lastly 


2 z 
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‘the vendor andthe vendees, we are of opin- 


‘ion that the evidence: fixes iton both and 
the fact whether the consideration hag 


passed from the latter tothe former in its 
entirety or not is wholly immaterial: The 
right of the zemindar subsists as against 
both. This was recognised so far back -as 
the year 1888 -in a judgment of the late 
Oourt ofthe Judicial Commissioner of Oudh 
in the case of Maharaja Jagatjit Singh v. 


Bairisal (1) In the year 1907,-a Bench of ` 


two Judges of the same Court held in the 
case of Utri Din v. Munshi Prag Narain i (2) 
that unless the right ofthe landlord ia 
limited by the usage to a right to claim hag 
chaharum from the vendor the right can be 
enforced agaiust the vendee also. In ‘the 
year 1867 it was held by a Bench of six 


Judges of the High Court at Allahabad in 


the case of Heera Ram v. Deo Narain Singh 
(3). that the zemindar’s right was to a share 


of the purebase-money, not merely a right - 


to claim that share from the vendor; that it 
was, therefore, incumbent on the purchaser, 
if he wished jo acquit himself of.all liabil- 
ity, to see that the zemindar was. satisfied 
in respect of his due, and that he could not: 
discharge himself by a payment to the vendor 
Thi: decision was followed by Strachey, C, 
in 1901 in. the ease of 


a Bench of the same Oourt,to which one of 


m 


us was a party, took: the same view of tho, — 


zemindar's right in ‘the case of Kedar -Nath 
v. Datta Prasad (5). The concensus:of opin- 
ion and the weight of authority are, there- 
fore, in favour of the plaintiff's right., 

We accordingly Cisma this appeal with 


; costs. 


Appeal dismissed. 
i Bites Caso No. 147. s 
.(2) 11 O. C. 64. Rog 
.(3) (1867) N. W. P. E C. R. 63 Œ. B). í 
. (4) 23 A. 209: A. W.N. (1901) 61. 
^ (5) 69 Ind. "Cas. 99; 44 .À..739; 30 A.D, J. 649; A. n" 
1922. All. 370;-4 U: P.L. R. te) 197. ` ; 
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.,. ALLAHABAD HIGH COURT. 
‘Owu MONA Case No. 415 oF 1927. 

- à May 9, 1927.. > 

Present: —J ustice Sir Cecil Henry 
“Walsh, Kr., and Mr..-Justice Banerji. 
-- In the matter of Messrs. ^. - > 

“SHIB LAL GANGA RAM—APPLICANTS. 
Income Tax Act ee of 1922), 8. ron included 


we DIL Zea PE E 


D 
wt 


Re 


a 


ete, SS 


& Se "8 ev. CT ears - es E, 
(AW SRB LAL GANGA RAM, Th the matter of. 


in assessing” land revenue, whether liable to income- 
. tax—Income from quarries—Liability to income-tax— 
- ‘Agricultural income."  * 

~ There being no provision in the Income Tax Act 
exempting profits which had been either taxed. or 
taken into account in assessing revenue for some 
other State purpose from being assessed to income-tax, 
an owner of land containing quarries is not relieved 
from the statutory duty of making a return of the 
' profits -which he makes from the quarries and of 


being assessed thereon for the purpose of income-tax- 


by the fact that revenue had been assessed on the 
land upon the basis of rental value arrivéd at by 
taking into account the profits from, the quarries. 
[p. 478, cols. 1 & 2.] 

. Profits derived from the working of the ‘quarries 
and the sale of stone is ‘not agricultural income. 
> [p. 478, col. 2.] NE- 


Reférence made by the Commissioner of 
Income Tax, United Provinces, under s. 66 
(2) of the Income Tax Act, 1922. 
Miri N. P. Asthana, for the Applicant. 
“Mr, U. S. Bajpai, for the Crown. 


JUDGMENT.—We have no doubt as 
to what the answer to this question must 
be. The assesseeis the owner and occupier 
of certain land in the Agra District which 
contains valuable stone quarries. These 
hè has “been working at a profit for a very 
considérable time. In 1879 when the land 
in question was assessed for revenue 
purposes, -the ‘extract from the Settlement 
Officers Note, which forms part of this 
"ease, shows that.the revenue was assessed 
against the then owner, upon the basis 
of the rental value, arrived at by taking 
into. account the profits. which he was 
making from the working of the quarries, 
That ‘would ‘be quite correct if the problem 
to be solved was the rental value of .the 


land; It was not cultivated land although ib 


had been cultivated. : The ‘Settlement 


Officer says;. “Large areas of cultivated 


land have beén gradually absorbed by the 
quarries.” Taking into account the average 
income from the quarries; and adding it 
to the supposed rental value of the rest 
of the land, he arrived. at an annual figure 
of Rs. 1,380. He does not profess to have 
arrived at a really accurate figure. Indeed 
he says that the figures are below the mark, 
and that in later years the profits. have 
very much increased., But. whether the 
assessee has been paying .tdo much or too 
little; there isno doubt that from 1879 he 
has been paying in the shape of revenue 
& contribution to the public funds, based 
>. upon the profits made from the quarries. 

‘The question is whether that relieves him 
“from the undoubted statutory duty of 


‘for that in the plainest terms. 


-provision in' the Act. 
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making a return of the profits which he 
makes from the quarries and of being 
assessed thereon for the purpose of income- 
tax, As to his. prima facie liability to pay 
income-tax upon the profits of the quarries, 
there can be no doubt. Section 4 provides 
Certain 
exemptions from liability to income-tax are 
provided ins. 4, and of these the only one 
material to this case is agricultural income. 
Therefore we. have to see whether the 
assessee can, bring ‘himself within the 
exemption. Agricultural income means rent 
or'revenue derived from land which is 
used for agricultural purposes and is either 
assessed to land revenue or subject toa: 
local rent collected by a company. -Nobody 
can seriously contend that profits from 
the working of quarries andthe sale of 
stone is agricultural income within the 
meaning of that definition, or that the 
quarries themselves are land used for 
agricultural purposes. Theassessee, therefore, 
fails to bring himself within the exemption. 
His real complaint, of course, is that in 


being. assessed for income-tax upon the 


profits derived from the quarries, he is 
paying to some extent twice over, but in 
order to obtain exemption from liability 
under the Income Tax’ Act he would have 
to show that there was some provision 
in the Act which exempted profits which 
had been either taxed or taken inte 
account in assessing revenue for somé 
other State purpose. There is no such 
The Income Tax 
Act is of a much later -date than the 
Settlement in question, and, no doubt, the 


‘contingency which has occurred in this 


case, namely of an assessee paying. already 
to some extent tax in respect of profits 
arising from his business, by» reason of 
the fact that they had been. ‘taken iuto 
account in assessing revenue by. the 
Revenue Authorities was overlooked. This, 
however, is no concern of the Income Tax 
Authorities, who have only to administer the 
Act asthey find it. Whether in view of 
the fact that a later Act has imposed a 
revenue tax upon the profits of the quarries, 


. which the Revenue Authorities have already 


taken into account in assessing rental 
value for another purpose, affects the 


question between the Revenue Authorities 


and the. present assesseo in respect of his 
liability to pay revenue, is a question 
which we cannot decide. We merely 
content ourselves with saying that unlesg 


[108 I. O. 1927] ` 
there is some provision in the revenue 
law which makes it clear that a double tax 


is intended tobe made in respect of such 
sources of profit, the assessee appears to have 


a strong ground for applying to the Revenue’ 


Authorities for re-consideration of the rental 
value, on the ground that part of the land 
in. respect of which he haa been assessed 


for revenue, has been assessed on the basis’ 


of the.profits he is making from the 
working of the quarrieés, because the result 
of this decision will be, unless some 
amelioration is. provided by the Revenue 
Authorities, that he will have to pay in 
reapect of those profits twice over. 

The answer to the question which is 
contained in para. 6 of the stated case 
is ‘No’, VUE 
. Under the circumstances we think that 
both parties ought to pay their own costs, 
and we assess the fee of the Government 
Advocate at Rs. 100. . Any amount deposited 
by the assessee will be returned to him. 

-a N.A, Reference answered in the negative, 





A tU 


<. LAHORE HIGH COURT. 
First Civit AppaaL No. 3090 or 1922. 

5 ` Màreb21; 1927. . ; 
Present:—Mr. Justice Zafar Ali and Mr, 
5. |: ,. .gustice Jai Lal, | eG 

c ANANT-RAM~PLAINTIFF—APPELLANT | 
A “ VETSUS í = 
0. ABDUL HAQ-——DEFENDANT—. ^^ ^ 
205: 7. * RESPONDENT? “SU o 7 : 
. Hindu, Law—Joint family—Property in name of 
qnember-—No evidence of nucleus— Presumption. , 
* It is.necessary ‘to establish the existence of a 
hucleus of joint family property before property in 
the ‘possession -of any one member of a joint Hindu 
family can be presumed to be joint family proberty. 
There is no presumption that a Hindu family has any 
' joint property. [p. 482, col. 1] . . : rs 
.Rdm Kishan Das v. Tunda Mal (1) and Toolseydas, 
Ludha v. Premji: Tricumdas (2), followed. : 
; First appeal from the decree of the Senior 


Sub-Judge, Sialkot; dated the 4th December, . 


1922. . 


- LalaiBadri Das, Ri B., and JL: Kapur, 


forthe Appellant. | . ^" i 

‘+ Lala Mott Sagar; R. B., and Sheikh Niaz 
Mohammad, for the Respondent., -- ~- 

. dSUDGMENT.—The plaintiff Ralla 
Ram, a Brahmin of Sialkot (who diea dur- 
ing the pendency of the suit in the Court: 
below and is.represented. by his only son 


' Anant Ram) laid ^ claim !to. the. whole-of- 


| KNANT RAM v. ABDUL NAQ. 
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house No. 205 and to a moiety of house 
No. 206 stating that’ he acquired the former 
by purchase and that-the latter had devolv- 
ed upon him and his brother Dina Nath in 
equal” shares on the death of their father 
Ram Dhan, In the Khasra abadi or regis- 
ter of houses prepared in 1268 the owner 
of house No. 206 was shown to be Ram 
Dhan, while Tara Singh and Ganda. Singh, 
sons of Arjan Singh Arora, were entered 
as owners of house No. 205. By a registered 
deed dated the 6th October, 1870, the 
Arora brotherssold the house No. 205 to 
Ralla Ram for Rs. 300. These two houses 
Nos. 205 and 206 formed to gether a rectangu- 
lar block ‘bounded on the north by a lane 
or bazar. House No. 206 consisted of two 
adjoining rooms or shops with a small - 


- room to one side containing a staii-case 


leading to the baithak on the top.of ‘them 
all. House No. 205 consisted of a shop and 
a deorhi or passage in'front and a ‘two- 
storeyed haveli at the back abutting on 


‘the shop aud the passage and also on tie 
: rooms of house No. 206. Some time after 


he had  aequired house No. 205," Ralla 
Ram built two shops on the.site of the 
original shop and deorhi and removing the 
stair-case of house No. 206 he éonverted the 
place into a passage of deorhi: for the 
common use of the occupants of- both the 
houses. There was already in existence à 
stair-case in the courtyard of house No. 205 
just at the back of house No. 206, This 


` was . accessible from the new passage and 


it was made subservient to house “No. 206 
as well The courtyard of the haveli is 
surrounded by rooms’on allsides but one 
where this new stair-case is. Just opposite 
to the stair-cage there is a big room called 


‘dalan. This entire block of houses Nos. 205 


and 206 could be divided. into eastern’ and 
western halves by erecting a wall from the 
passage fight across the courtyard and the 
dalan. Dina Nath died long before his brother 
Ralla Ram leaving him surviving his son 
Badri- Nath who figures as defendant-re- 
&pondént No. 2 in this case. Acting on this 
assumption that both the ‘houses were joint 
property of the family ‘of-Ram Dhan and 
that the’ edstern half thereof had' fallen 
to the share of his father Dina-Nath’. 


‘Badri Das at first mortgaged that eastern .. 


half to the ‘brothers Guran Ditta and Nand 
Gopal money-lenders for Rs. ‘1,000. This 
mortgage was executed'on the 19th Mareh, - 


1917. Though it was stated to be’ with 


possession, Badri Nath did mot part with 


7 dab. 
< possession. butagreed to aay rent, A 
g 


"mortgage in favour of the same money-. 
lenders on the,22nd May, 1918. On the 
3rd November, 1918, he borrowed Rs. 99 
from one Chuni Shah on the security of 
.that very property. Subsequent to that he 
borrowed Rs. 2,200 more from Guran 
Ditta ard Nand Gopal mortgagees and 
executed a deed in respect.of that addi- 
tional charge on the property on the 24th 
February, 1919. On the 8th June, 1913, he 
sold.the property to Hafiz Abdul Hag (de- 
fendant-respondent | No.1) for Rs. 10,000. 
Out of this amount. he left Rs. 4,300. with 
the vendee for payment to mortgagees and 
an unsecured creditor. 

Disputes arose between the vendee and 
' Ralla: Ram when the former proceeded to 
take possession of the property with the 
result that they lodged -criminal cases 
' against each other. At last ‘on the 26th 
May, 1920, Ralla Ram instituted the suit 
out of which this first appeal, has arisen. 

The sole question: for determination is 
whether Ram Dhan and his sons were 
co-parceners in 1870, and. Ralla Ram pur- 
chased.the house No. 205 on. behalf, and 
for. the benefit, of the family, with the 
inoney.taken from the ‘co-parcenary. funds, 
or whether, he did so with his own earn- 
ings for his own personal use: This ques- 
tion was not. directly put in‘issue, but one 


of the two issues framed by the trial Court. 


"Does the property in suit belong 
solely "to. plaintiff," . was , comprehensive. 
nough to cover it, and it appears that, 
fh he, parties. understood. what, they had to 
gstablish. and produced evidence according- 
ly. The trial- Court has found against the, 
plaintiff, "but on a careful consideration of 
‘all the .evidence on the record and of the 
rule: "of. Hindu Law applieable to the 
fase we. come to the contrary conclusion. 
"Before entering intoa discussion of the 
question propounded above, it-seemy neces- 


viz., 


i" gary to make a few, observations on matters 


ancillary toit.. 

In’ thefirst -place it is noteworthy., that it 
was no body's case that Ralla Ram and 
his nephew Badri Nath were ever co-par- 
Génere, Oh, the other hand, the defend- 
‘ants -produced evidence to show that Ralla 
Ram and Dina Nath (father of Badri Nath) 
were divided - brothers. Balmokand (D. W. 

“No. 8) deposed that the two brothers separat- 
ed 82 or 38 oe ago, and. that a writing 


Cy ee 


f 
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..' Rs, 105 om account. of rent.and Re. 
“received cash, Badri Nath executed a fresh 


‘common passage, 


[103 f. C. 1427] 


was.made about the partition of hcuse® 


in his presence but was not signed by: 
him. No writing was, however, produced. 
The witness was evidently E) partisan of: 
Badri Nath defendant. He had made an: 
advance to the latter of Rs. 5C0 on a pro- 
note. THis money was paid back to him 
by Badri Nath from the sale-proceeds of 
the property in question. Ralla Ram had 
once lodgeda complaint against this witness 
ard bis own brother Dina Nath. ‘Further 


- this witness acted once as the guardian of 


Badri Nath’s sister ina Civil Court. The 
other witness who talked of this partition. 
was Hukam Singh (D, W. No. 11), but in: 
cross examination he stated that he was 
not present at the partition but he had heard: 
of it. Thus there was no evidence worth 
the name to prove the + alleged partition 
of the two houses or even of house No. 206. 

In. this connection we may mention 
that the defendant's evidence in proof -of 
the allegation that to give effect to the 
partition a well was erected ‘right across the 
the courtyard and the 
dalan, but that the wall-was demolished by 
Ralla Ram shortly before the institution 
ofthe suit was so unsatisfaetory and un- 
convincing that their learned Counsel, Mr. 
Moti Sagar, expressed before ushis inability 
to rely upon it. 

The plaintiff's‘ case, on. the other hand, 
was that the family had ceased to:be joint 
in the lifetime-of the father and some of 
his witnesses deposed to it.. But whether the 
family remained joint or was divided, the 
question is whether it possesséd any joint 
property. The only property which Ram 


Dhan is known to have possessed was the . 


house-No. 206, and it was admitted in the 
Court below that that house was Ram Dhan' 8 
sélf-acquisition. That being so,it was not 
joint family -property, and.we consequently 
find that it was not proved that the family 
was in possession of any joint property. 

“ We ‘may note here, that the respondent's 
Counsel, Mr. Moti Sagar, ‘wanted to resile 
from the position taken up in the Court 
below that the house No. 206 was the self- 
acquired property of Ram Dhan. But he 
could not doso in face of the clear state- 
mentin the judgment of the Court below 
that “there was-no-dispute “between the 
parties about the fact that .the house was 
acquired by Ram Dhan.” . 

_ We may next consider whether the family 
had any. co-parcenary funds, It is. ‘Clear 


that-no member of the family.carried .on 


[103 I. O. 1927] 


any mercantile business. The father, Ram 
Dhan, was an sppeal-writer. Ralla Ram 
was at firat a petition- writer, next he worked 
as a Pleader's clerk, and finally he practised 
asa Pleader at Jammu. Dina Nath hada 
contract to sell liquor. Ram Dhan was a 
fugitive from British territory and lived in 
a village in the Jammu State because he 


was acvused or suspected of having partici- i 


pated in the Mutiny of 1857. "There, is 
nothing toindicate that any of the family 
- worked and earned for the benefit of the 
whole family or that the family possessed 
a joint fund. 

It was suggested thatthe house No. £05 
was purchased in the name of Ralla Ram 
because it was” apprehended that it might 
be confiscated by. Government if acquired 
in the name of Ram Dhan who was accused 

-of having taken part in the Mutiny. | This 
conjecture was not supported by any evi- 
dence and even as a conjecture it is hardly 

„plausible because in 1870 the things had 
settled down and Ram Dhan appears to 
have returned to Sialkot before that. More- 
over, there could be no fear of confiscation 

. of his property as the house No. 206 which 
. was undoubtedly his was not confiscated. 
‘Now we turn totheevidence as to the 

nature of Ralla Ram's right and interest in 


the house No. 205. There: can be no deny-. 


ing the fact that he purchased it in his 
. own name, but- the learned Counsel for the 
respondents finds material in the deed of 
sale itself in support of his contention that 
Ralla Ram in doing so was identifying 
himself with the family and not acting in 
his individual or personal capacity. The 
Northern boundary of the house No. 205 
was described as "nishastgah (sitting place) 
of the vendee and a publie thoroughfare.” 
By the nishastgah was obviously meant 
house "No. 206 which is to the north of the 
eastern portion of house No. 205. The 
learned Counsel argues that as by describ- 
ing the nishastgah as his, Ralla Ram did 
not intend to claim it as his own separate 
property, so . from his purchasing the house 
No. 205 in his name it could not be inferred 
that he made the purchase for: ‘himself 
and mot for his family. This isa very far- 
fetched argument which does not appeal 
-tous. The place was presumably in the 
occupation of Ralla Ram at that time and so 
it was described as his nishastgah. There 
was seemingly no intention to státe that the 
vendee was the owner of the nishastgah 
which he was not, . 


al - 
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it. Moreover, Ralla Ram had no intereSé 
in scrutinising this description of th® 
northern boundary and objecting to it. 

Secondly, there is documentary evidence 
showing that Ralla Ram alone took steps 
to ‘protect his interest in the house No. 205 
and, that from the date of purchase on- 
wards he, on every possible’ occasion, made 
the claim that he was the owner of the house. 
First of allhe had litigation with a neighbour, 
namely, Devi Sahai, over the use ofa party 
wall In this case he described himself as 
the owner of house No, 205 by purchase, 
see judgment dated the 17th November, 
1871, at pages 4 and 5 of the printed record. 
His suit was decreed. Long after that, i. e., 
in January 1903, he applied to the Munici- 
pal Committee for sanction to re-construct 
the western portion of the house No. 205. 
Inthe plan filed with the application the 
eastern half of house was also described as 
the house of Ralla Ram. The respondent's 
Counsel argues that Ralla Ram claimed: 
only that half of the house which he wanted 
to re-builde But: there isno room for this 
inference because he described the other 
half also as his own.- 

‘Next there is the circumstance that Ralla. 
Ram leased out to tenants different portions 
of the house from time -to time. He pro- 


duced evidence toshow thathe had been n» 


enjoying possession of the entire house No. 
205. The appellant's Counsel, Mr. Badri 
Das, contended that the defendant Badri 
Nath, while contemplating the sale in 
question, concocted evidence to prove that 
the property sold was in "his possession. 
He referred: in this connection to the rent- 
deed (D-5) dated the 30th November, 1918, 

obtained by him from Piran Ditta (D. W. N o. 
3) in respect of the whole of that property, 
while, asa matter of act, Piran Ditta could 
not have occupied the whole of it because: 
Badri Nath and his sister lived ina portion of 
it. According to Piràn Ditta's own testimony 
heoceupied a shop only. Mr. Moti Sagar, 
howevér, does not rely on the evidence as to 


"Badri Nath' 8 possession ofthe entire pro- 


perty sold, but he contends that -Ralla Ram 
having built the. western portion of the: 
house onlf and leased out rooms. in that 
half it follows that. he claimed to be 
the owner of the western half only. But 
the evidence of plaintiffs witnesses— 
Hari Ram y W. No 4) and Radha 
. No, 5)—shows that they, as. 
tenants under the plaintiff, were in occu- 
pation’ of the whole house No. 205. Wa 
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have already pointed out that, though Ralla 
Ram built the western half only, he describ- 
ed in the plan the eastern half also as his 
.own. house. This supports his evidence 
‘with regard. to his possession of the whole 
house, and it is significant that the defend- 
ant Badri Nath failed to establish his 
Peet over the portion claimed by 
im 


We have also found that the family was ` 


not in possession ' of any joint or ancestral 
property, nor had any joint family funds, 
Coupled with these findings there is the 
direct evidence that Ralla Ram purchased 
the house in his own name and treated it 
as his own separate property. In these 
circumstances the rule of Hindu Law that 
is applicable is quite clear and will 
be found annunciated in para. 191, cl. 


(4) of Mullas Hindu Law which runs 


thus:— 

“There.is no presumption that a family, 
because it is joint, possesses joint pro- 
perty or any property. But where: it is 
proved or admitted astoa Hindu family 


that it lived-in commensality and possesses ` 


joint property the presumption of law is 
that all the property they are possessed of 
js joint." 

"The leading case. on the point is Ram 


Kishan’ Das v. Tunda Mal (1) where it was’ 


„held that “it is necessary to establish the 
existence of nucleus of joint family 
property before ihe. property in the 


possession of any one member can be. 


presumed. tp be joint family property. 
There is no presumption that & Hindu 
family has any joint property." Toolseydas 
"Ludha v. Premji Tricumdas (2) is to the 
same effect. Mr. Moti Sagar relied, upon 
‘Kundan. Lal v. Shankar Lal (3) where it 
was decided that “property in the possession 
of a joint Hindu family should be presumed 
to be joint family property until the con- 
trary is shown, even though it may have 


been acquired’ in the name of & particular 


member of the family." But in the present 
case it was not proved that the house in 
question acquired by Ralla Ram was in 
the joint possession of the family. It does 


not seem necessary to refer to several other: 


eases referred to by Counsel on this point 
because the principle cited above was 
followed 1 in all those cases. We, ed 


(1) 10 Tnd, Cas, 543; 33 A. 0677: 8 A.L. J. 7 
(3) 13 B. 61; 131nd. Jur, 185; 7 Ind. Dae (N. s.) 


a 21 Ind. Cae, 13; 35 A, 564; 11 A, L, J, 910, 


~ JaaBto SINGH v. RAJA- KAUR. 


m I. Q. 1927] 


find that Ralla Ram was entitled to whole. 


of house No. 205 and half of house No. 206. 
The mortgages or sale affected by his ne- 
phew, Badri Nath, could not affect his rights. 

We, therefore, accept the appeal and 


reversing the judgment and decree of the 


Court below decree the plaintiff's suit with 


-costs throughout. 
-. ANA 


Appeal accepted. 


PATNA HIGH COURT. 
APPEAL FROM APPELLAT& DECREE No. 1358 
' 'or 1924. 
. May 24, 1927. 
Present: —Justice . Sir Jwala Prasad, KT., 
and Mr. Justice James. 
JAGDRO SINGH, AND OTEERS—PLAINTIFES 


—ÁPTELLANTS 
vereus 
' Musammat RAJA KAU.R—DRFENDANT— 
RESPONDENT. 
Hindu Law—Widow—Testamentary "disposition, 
validity of—Right of legatee to eject trespasser— 


Nature of widow's estate. 

A disposal of her husband's property by s Hindu 
widow by Will confers no title on the legatee even to 
eject a trespasser. [p. 484, col. 2.] 

Durga Sundari Sen Gupta v. Ram Krishna Poddar 
(4), Srinivasachariar v. Raghavachariar (8), Tirath 


"Ram v. Kahan Devi (6) and Gadadhar Bhat v. Chan- 


drabhagabai (T), followed. 

Bijoy Gopal Mukerji v. Krishna Mahishi Debi (1) 
and Kesho Prasad Singh v. Chandrika Pr asad Singh 
(2), distinguished. 


The, distinction between a widow's state and a 
.life-estate seems to be that in the former the exact 


successor after the death of the widow is not known 
until she dies, whereas in the life-estate the next 
successor, the holder of the remainder, is known, 
and the remainder may vest before the death of the 
life-tenant. In the widow's estate which is. peculiar 
to Hindu Law nothing vests in the reversioner dur- 
ing her life; the entire property vests in the widow 
with this important difference, that her personal 


heirs donot succeed after her death, but the heirs ` 
of her husband, the previous full owner, succeed to.. 


the property. But the widow who holds a widow's 
estate and one who holds,a life-estate are both sub- 


' ject to this limitation, that they cannot create any 


interest beyond their’ lifetime. 
col. 1.] 


Appeal from a decision of the Subordinate 
Judge, Muzaffarpur, dated the lst July, 


[p. 484, col.2; p. 485, 


1924, reversing that of the Munsif, Muzaf- 


farpur, dated the Ist hike" 1924, 
Messrs. A. B. Mukherjee, B 


Mr. Chandreshwar Prasad for Mr. Shiveshe 


. war Dayal, for the Respondent. 


? B. Mukherjee 
-and U. N. Bannerjee, for the Appellant. 
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"^ JUDGMENT. 


Jwala Prasad, J.—This is an appeal. 


by the plaintifis to recover possession of 
7-gandas 4-kauri pucca share which is re- 
presented by 2-annas 8-gandas kham share 
of Mauza Jalalpur. The plaintiffs claim 
this property aslegatees under a Will exe- 
cuted by Musammat Kasturi Kuer on the 
27th January, 1914. The testatrix Kasturi 
Kuer, who held the properties as heir of her 


deceased husband, Mithu Singh, had given . 


the property in disputeto Sheolochan Kuer 
widow. of her deceased husband's brother, 
by way of maintenance after a litigation. 
between the two widows. 
transferred’ the property to Mahadeo Singh 
predecessor-in-interest of the defendant. 
Kasturi Kuer questioned ‘this transfer, 
and by a decree of the.Calcütta High Court 


it was declared that the transfer was opera- , 


tive only until the death of Sheolochan 
Kuer and that the property would -revert 
to Kasturi Kaur. Sheolochan Kuer died. on 
the 10th September, 1910, four or five 
years before the death of Kasturi Kuer. . 

The defendant is holding the property 
under a transfer. from Sheolochan Kuer 
which has been held to be invalid; and if 
: Kasturi Kuer had been. alive she would 
have been entitled under the decree dated’ 
the 28th May, 1894, to get recovery of pos- 


session of the property and. to.hold it as. 
a Hindu widow's estate during her life-: 


time, subject tothe rights of the rever- 
sioners, if any. She, however, died be- 
fore she could enforce her rights under 
the decree and obtain possession of the pro- 
perty; but, before she died she executed a 
` Willon the 27th January, 1914, bequeathing 
this property to the plaintiffs. The plaint- 


iffa have obtained Probate of the Will and. 


now seek.to obtain possession of the pro- 
perty on the ground that they are the re- 
presentatives of Kasturi, and that the de- 
.fendant has ceased to have any right after 
the death of Sheolochan Kuer and is a mere 
trespasser. i " 
. The trial Court decreed the plaintiffs’ 
suit, holding that the Will created in their 
favour a right to obtain. possession of the 
property as against trespasser, and thatit 
did not matter that the widow’s interest 
in the . property ceased with her death; in 
other words, the trial Court held that the 
_lady was competent to dispose of the pro- 


perty by Will. In support of this view the - 


learned Munsif relied upon the decision of 
the Judicial Oommitiee in Bijoy Gopal 


D 
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Mukerjee v, Krishna Mahishi ‘Debi (1) and 
Kesho Prasad Singh] v. Chandrika Pra- 


sad Singh (2) a decision. of this Court ~ 
“based upon the aforesaid decision. 


The 
reasoning employed is that.if.the -widow 
couldmake a gift of the property which 
would be operative even after her death un- 
less the reversioners questioned-it, there is 
noreason why the widow should not be able 
to make a Will of the same property subject 
to theright of the reversioners. On appeal 
the learned Subordinate Judge of Muzaffar- 
pur disagreeing. with this view set aside 
the decision and dismissed the suit, 


F 


The learned Advocate for the appellant | 


in attacking the view ofthe Court below 


‘has adopted the reasoning employed by 


the learned Munsif. Reliance. is placed 
upon a passage in the judgment of the 


D 


Judicial Committee ofthe Privy Council: 


in Bijoy Gopal Mukerjee v. Krishna Mahi- 


shi Debi (1) wherein their Lordships ob-. 


serve:— 


“A Hindu widow is nota tenant for life- 


but is owner of her husband's, property. 
Subject to certain restrictions on alienation 
and subject toits devolving upon her hus- 
band's heirs upon her death. .But she 
may alienate it subject to eertain condi- 


tions being complied with. Her alienation: - 


is not, therefore, absolutely void, but it is 
prima facie voidable at the election of the 
reversionary heir. 
affirm it, or he mayat his. pleasure. treat it. 


as a nullity without the intervention of © 


any Court and he shows his elbetion'to do 


the latter by commencing an action to re-. 


cover possession of the property." . 


. It is to be observed that although their. ~ 
Lordships made a distinction ‘between the; : 


estate of a Hindu widow and ‘that of a life- 


tenant their decision did not declare that. 


acts of a- Hindu widow which would-affect 
the property after her death ‘would be 
valid. In the case of transfers inter vivos, 
the widow confers upon the transferee the 


‘right to hold the property during her life: 


she has a full right to do so; but where 


He may think fit to: - 


she confers aright which is valid during. 


her lifetime and gives effect to it by de- 
livery of possession, a distinction is made 
between the rights acquired by the trans- 
feree before the death of the widow and 
y ü 

(1) 34 C. 329; 11. 0. W. N. 494; 5. O.L. J. 
Bom. L. R. 602; 2 M. L. T. 133; 17 M, L. J. 154; 4 A. 
L. J, 329; 34 I. A. 87 (P. 0). t y 

(2) 68 Ind. Oas. 394; 3 P. L. J. 797; A. I. R. 1923 
Pat, 122; 2 Pat, 917, 


334; , 
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‘those which he enjoys after her death, He 
enters into possession of the property under 
.avalid title and his occupation thereof is 


not ipso facto or ab initio void. The interest: 


which may survive after the death of the 
widow is not in the circumstances abso- 
lutely void, by reason of the fact that the 
title was validly created at the beginning, 
but it is voidable at the instance of the 
reversioners. It is for them to ratify or 
confirm the act of the limited owner or to 
. treat the occupier as a mere trespasser 
after the death of the widow. In fact their 
Lordships did treat the transaction as a 
trespass upon the property and the holders 
thereof as trespassers after the death of 
the widow; for Art, 141 of the Limita- 
tion Act which governs the case of the 
plaintiff seeking to eject atrespasser from 
an immoveable property was applied. That 
case cannot be cited as an authority for 
the proposition that the widow can create 
a valid interest or even voidable title in 
‘favour of any person to take effect after her 
‘death, that is, by means of testamentary 
bequest, 

;^Will' has been defined in the Hindu 
Wills Act as meaning 'thelegal declaration 
-of the intention of the testator with regard 
to his property which he desires to be 
carried into elect after his death. Mr. 
Abani Bhusan Mukherjee quoted the defi- 
nition of ‘Will’ given by their Lordships 
of the Judicial Committee in. Jotendro- 
mohu Tagore v. Ganendromohun Tagore 
(3) in support of his contention that 
a Wil like a gift transfers the property 
from the date of its execution with this 
difference only that in the latter the posses- 
‘sion is immediately taken and in the former 
the possession is deferred till after the 
‘death `of the donor. The passage upon 
which he relies isas follows :— 

"Will means'à continuous act of gift, 
up tothe moment of the donor's death and 
though revocable in his lifetime, is until 
revocation, a continuous act of gift up to 
the moment of death, and does then operate 
to give the property disposed of.to the per- 
sons designated as beneficiaries.” 

These words cannot be held im any. way 
toimply that the property ‘bequeathed by 
the testator is vested in the legatee from 
the date of the execution of the Will. The 
essential difference between a Willand a 
Settlement or deed inter vivos, as appears 


(3) 18 W. R. 359; 9B.L, R. 377; Sup, B 
Sar, P. ©. J. E2; 2 uth, P, Og. ggg) SUPIT A 53 
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from the definition of ‘Will’ given in the 
Act and that given by their Lordships of 
the Judicial Committee lies in the fact 
that a Will only takes effect after the death 
of the testator.. A deed is an assurance of 
property from living persons o living 


.persons but a ‘Will’ is an assurance of pro- 


perty from the dead to the living. The 
gift inter vivos operates from the date 
of its execution, but a Will is not operative 
till after the death of its maker. In the 
former title is vested from the date of 
the deed or as indicated therein, in the 
latter it invariably vests after the death 
of the. testator, for before his death he can 
revoke the Will atany moment he likes. 
Therefore, the legatee under a Will nade 
by a Hindu widow does not take any in- 
terest until the death of the widow when 
the widow herself ceases to have any in- 
terest in the property which reverts to 
the heirs of her deceased husband. Hence 


‘the widow has no property at her death 


to dispose of, aa was held in the case of 
Durga Sundari Sen Gupta v. Ram Krishna 
Poddar (4) where the Chief Justice Sir Law- 
rence Jenkins and Sir Ashutosh Mookerjee, 
upheld the decision cf N. R. Chatterjea, 
J. This case was fcllowed by the `’ 
Madras High Court in Srinivasachariar 
v. Ragharachariar (5). There it was 
definitely laid down that disposal of her 
husband’s property by a widow confers no 
titleon the legatee to eject even a tres- 
passer. Thisruling appliesexactly to the 
present case. The plaintiffs have acquired 
no title under the Will and cannot eject’ 
tLe defendant even if he is a trespasser. 
The same conclusion was arrived at by the 
Lahore High Court in Tirath Ram v. Kahan 
Devi (6) and by the Bombay High Court 
in Gadadhar Bhat v. Chandrabhagabai (7). 
The distinction between a widow's es- 
tate and a life-estate seems-to be that in 
the former the exact successor after the 
death of the widow is not known until 
she dies, whereas in the life-estate the next 
successor, the holder of the remainder, is 
known, and the remainder may vest before 
the death of the life-tenant, In the widow's 
estate Which is peculiar to Hindu Law 
nothing vests in the reversioner during 
her life; the entire property vests in the 


(4) 21 Ind. Cas. 714; 18 C. L. J. 162. 

(5) 79 Ind..Cas. 1011; 46 M. L. J. 500; 19 L. W. 621; 
(1924) M. W. N. 628; A. I. R. 1974 Mad. 676. 

(6) 60 Ind. Cas. 101; 1 Lah, 588; 3 Lah, L. J, 35. 

(7) 17 B. 690; 9 Ind Deo, (N. s.) 423, | 
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widow; with this important difference, that 
her personal heirs do not succeed after 
her deatb, but the heirs of her husband, 
the previous full owner, sseceed to the 
property. “But the widow who holds-a 
widow's estate and one who holds a life- 


_ estate are both subject to this limitation, 


that they cannot create any interest beyond 
The view taken by the 
Court below seems to be correct. The dec- 
rea is accordingly affirmed and the: appeal 
is dismissed, : 
James, J.—I agree. | ; ' 
A. N. A. Appeal dismissed. 


LAHORE HIGH COURT. 
First Ormvin: APPEAL No. 1316 or 1922. 
April 26, 1927... 

Present ;—Mr. Justice Broadway and’ 

.. Mr.Justice Skemp. i 
RAM DAS AND oTBERS—PLAINTIFFS— 
APPELLANTS j 
. i versus > ~- ma 
HARDYAL AND orH&RS—DEFENDANTS— 
RESPONDENTS. 

Punjab Land Revenue Act (XVII of 1887), ss. 116, 
117—Partition proceedings—Dispute as to method of 
division—Revenue Oficer referring party to Civil 
Court—Jurisdiction, of /Civil Court. > à 


The plaintiffs sought partition of certain shamilat 
land claiming that the partition should be according to . 


khewat. ‘The. defendants contended that partition 


should be according to khudis. The Revenue Officer 


, upheld the contention of the defendants and referred 


the plaintiffs to the Civil Court. The plaintiffs 


thereupon instituted a civil suit: 
Held, that the Civil Court had 
tertain the suit. fp, 485, col. 2. 
Chhajju v. Dallu (1), followed.’ | ni 
First appeal from the decree of the Senior 
Sub-Judge, Hissar, dated the 25th April, 
1322. ` E 


< Messrs, Nanak Chand and Anant Ram 
Khosla, for the Appellants. - : 
Dr. Nand Lal, for the Respondents. 


JUDGMENT. 
'Broadway,.J.— This appealhas arisen 
out ofasuit brought by some of the pro- 
prietors of Mauza Shaladberi in the District 
of Hissar. The facts briefly are these :— 
| Mauga Shaladheri is a Becharagh village 


jurisdiction to en- 


and is owned by the owers of Patti Datta: 
_ and Patti Sisai Pana Bola. 


The entire land 
in Mauza ‘Shaladheri is shamilat. The 
plaintiffs sought ‘partition of this shamilat 
land before the Revenue Authorities cleim- 
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ing thatthe partition should be according 
to khewat, Bight of the co-sharers contest- 
ed the claim, (the remainder admitting it), 
and urged that the partition should beac. 
cording to khudis. The Revenue Officer after 
anexamination of the Revenue Records gava 
effect to the contention of the contesting 
defendants and held that the partition 
should be according to khudis and refer. 
réd the plaintiffs who disputed this to the 
Civil Court, ; 

At the trial of the case the contesting 
defendants fought the case on its merita 
and also pleaded that the Civil Courts had 
no jurisdietion and that the suit was bar- 


red bylimitation. The trial Court came to. 


the-conclusion thatit had jurisdiction and 
that the suit was within limitation, but 


dismissed the plaintiffs’ suit on the merits, . 


Against this dismissal of their suit the 
plaintifis have preferred this appeal and 


on their behalf Mr. Nanak Chand Pandit ` 


has been heard. : s 


So far asthe questions of jurisdiction and . 


limitatiom are concerned, I consider that 


the firat, that of jurisdiction, is disposed of 


by the decision in Chhajju: v. Dallu (1) 


“while the latter tomy mind iseoncluded. 


by Jahana v. Wali (2). | 

Turning tothemerits, it has been contend- 
ed by Mr. Nanak Chand that the Court 
below should have sent for the Revenue 
Records. At thesame time he has strenuous- 
ly protested against the use made by the 
trial Court of the partition , proceedings 
which led to this suit. As a matter of fact, 


the plaintiffs themselves filed Ex. P-1, part - 
`of the Revenue Record, which clearly shows 


that this shamilat: land was held by the 


various co sharers according to khudi and . 


not according to khewat, and further that 
according to Revenue Records when parti- 


tion was desired it should take place - 


according to khudis. ‘This piece of evi- 
dence is supported by Ex. D-1 which shows 
that the revenue had been collected accord- 
ing tothe khudi rule and the. latest bachh 
of 1921-22 (Ex. D-6) is to the-same effect. 
From these documents it is clear that ever 


since 1891 at any rate thé revenue has been `` 


eolleeted'áecording to khudis Mr, Nanak 


Chaud admits that any suit by-him to have ` 


these entries inthe Revenue Records altered 
would be barred by time, but has pleaded 
that although there is a -presumption of 
correctness attaching to them, néverthelesg 


(1) 53 Ind. Cas. 419; 112 P. R. 1919. 
B 53 Ind, Cas. 995; 98 P. R, 1919, 
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the other records with the Revenue Authori- 


.ties would afford à basis for rebutting the'~ 


said presumption: It is dlso contended that’ 
the evidence produced by ‘his clients sup- 
ports their case. An examination of the 


evidence of the witnesses Ram Jas and Maya ` 
Ram does'not appear to me to afford the 


plaintiffs any assistance. These two witness- 
es only depose to the manner in which the 
co-sharers-in this land arranged to putit 


to the “best possible use, levying: certain : 


fees for:grazing and for cutting wood. 
The third witness Ali Muhammad, Special 
Kanungo, supports the Revenue Records and 
says that the revenue is paid according to 
khudis which is in accordance with certain 
statements made by the proprietors in 
1909-10 at the time of the Settlement. The 
onus of proving that the entry in question 
‘was wrong was clearly on the plaintiffs and 
this onus they have, in my opinion, failed to 
‘discharge. >- - | i 
. I would, therefore, dismiss the appeal with 
costs. ‘ . 
Skemp, J.—I agree, ' ? 
ALN. A. oe 


Appeal dismissed, 


A 


ee 
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NAGPUR JUDICIAL COMMIS- 
. . SIONER'S COURT. 
. Seconp Civit ArPEaL No. 146-B or 1924. 
s "December 23, 1996. 
Present :—Mr. Kinkhede, A. J. O. 
NARAYAN—APPELLANT 
f 4 . . VETSUS ; 
NATHU AND OTHERS—HRESPONDENTS. > 
Provincial Insolvency Act (V of 1920), s. 58— 
Transfer by, debtor—Bona fides—Burden of proof— 
Mere passing of consideration, effect of—Cumulative 
` éffect of--éircimstances— Real intention of parties— 
Civil Procedure Code (Act V of 1908), s. 100—Second 
appeal—Questions of law and fact intermingled— 
Appellate Court not coming into, close quarters with 
judgment-of trial Court—Interference. < 
“The mere fact that valuable consideration has 
passed for a transfer by a debtor does not necessarily 
lead to an inference of good faith also. - [p. 487, col. 
11]. : - > 
aapa v.Ram Krishna (1), followed.  , 

.. In considering the bona fide nature of transfers 
-each fact dealing with the bona fides of the trans- 
actions is not to be separated from the rest of the 
facts, but the facts should be considered in relation 
to each other and weighed asa whole. [p. 487, col. 


2] . 
anne Das v. Uma Pershad (2), followed. 

In cases where questions of bankruptcy are in- 
volved, preference by debtor to one creditor, retention 
of benefit to himself, his absconding away. with the 


` 
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sale-proceeds, and arranging for the management or 
cultivation: of his property through the apparent 


‘vendees, without any arrangement to.apply the sale- 


proceeds towards the liquidation of the debts due to 
the general body, of creditors, necessarily give rise 
to the only legal inference that the debtor resorted 
to the transfers in collusion with the transferees with 
the common intention of defeating and delaying his 
creditors  [ibid.] 4 i 

In order to prove good faith it is necessary for the ' 
purchaser to show that there was-real intention of 
the debtor. to pass ownership and of himself to 
acquire it. Mere transfer of possession is insufficient 
to give rise to any inference which wóuld support 
an intention to acquire ownership. [p. 488, col. 1.1 

Questions of law and of facts are sometimes very 
difficult to disentangle but, as the proper legal effect 
of proved facts is essentially a question of law, the 
High Court may interfere with them in second appeal, 
especially where the decision of the lower Appellate 
Court which reverses the judgment of the-trial Court 
does not show marks of having come into close 
quarters with it and met the reasonings therein. 
[ibid] . 

Second appeal from the decision of the 
District Judge, Amraoti, dated the 4th 
March, 1924, in Civil Appeal No: 37 of 1923. 

' Mr. W. B. Pendharkar, for the Appel- 
lant. S 


Mr. S. A. Ghadgay, for the Respondents. 


JUDGMENT.—This is an appeal pre- 
ferred against the order of the District . 


. Judge, Amraoti, setting aside the order 


passed by the Subordinate Judge annul- 
ling the sale dated the 25th May, 1922, 
under s. 53 of the Provincial Insolvency 


- Act, 1920, for Rs. 7,000 in favour of re- 


Bpondent Nathu. The consideration of this 


‘gale consists of Rs. 5,200 payable to mort- 


gagees who were relations of the debtor 
Ganpat in satisfaction of a mortgage dated 
the 20th March, 1922, Rs. 600 received as 
earnest money and Rs. 1,200 paid before 
the Sub-Registrar. The sale relates to two 
fields belonging to the debtor. This trans- 
fer to Nathu is one of the three acts of 
insolvency on which the present appel- 
lant Narayan's application, dated the 20th 
June, 1922, to get his debtor. Ganpat ad- 
judged insolvent was-founded. The other 
two transfers were the aforesaid mortgage 
dated the 20th March, 1922, and the sale 
dated the 16th June, 1922, for Re. 795 in 
respect of a house to one Punjaji. The 
sale in favour of Punjaji was annulled 
by the Subordinate Judge but upheld 
by ‘the lower Appellate Court. Against 
the District Judge's order upholding the - 
said sale, Second Appeal No. 147-B of 1924 , 
has been filed. This judgment will govern 
both these appeals. 

It is contended before me and I think 


` acted innocently his 


[208 L 0, 1927) | 
very rightly,’ that the. District Judge has. 


. misdirected himself upon a. point of law 


in dealing with. the -facts involved in, 
those two cases, and that. sufücient atten- 


tion was not directed to the: question as 


‘to how- far the burden of proof - which 
under the ruling of this Court in Gopal. 
Ram Krishna. (1) lay on the alienees was 
discharged by them. It was pointed by this 
Court in the aforesaid case that the mere. 
fact that valuable consideration has been | 
paid for the transfer does not necessarily 


lead to an inference of good faith also. 


Admittedly in the ease of transfer to 
Nathu Rs. . 5,200 were left with him. 
Rs. 600 were said to have ‘been paid ‘by . 
way of earnest.money and Rs. 1,200 are: 
described to have been. paid before the 
Sub-Registrar.. 
.eitals to be.correct thé whole of the con~- 


sideration lay as between the vendor and 
. the vendee in their own hands. : 


The vendor 
has also bolted away and is now earning 
his livelihood by labour.. It is thus clear 
from facts found that he planned a flight 
from -his creditors with the sale-proceeds 
of the transfer being partly in his hands 
and partly left in the hands of the.vendee. 
.Indeéd the sole object of bis transfer 


: presumably must have been to convert 


his property into cash and shuffle out of 
sight his money and himself. This cou- 
pled- with the circumstances that the trans- 


' free Nathu is a relation of the debtor 


ought to have sufficed for imputing to 
him notice of the transferor’s evil design. . 
“His good faith was thus on trial in the case 
in which his.transferis in question, If he 
transaction holds 
. good only if he has paid good and suffi- 
cient consideration for it. Mere proof of 
payment of ‘consideration has for this 
reason been considered insufficient to leag 
: fo an inference of good faith. 


` The: very circumstances to which the 
lower Courts have ‘adverted; negative good 


faith on the pürchaser's part.. The: pro- 
-perty transferred is substantially the 
whole of the insolvent's estate; that there 


was no hurry and need to arrange for 
payment of satisfaction of the mortgage 
‘dated the 20th March, 1922; and still, the 
' "purchaser Nathu undertook to carry out 
the direction’ to, pay Rs. 5,200 to the mort- ` 
gagees. His admission that he made no 


ther : 
enquiries as to "who the creditors othe : Jose A918) 1M. WANG 198; [9 M, L, T. 203; 22 C, Lc V, 


(1) 62 Ind Uae 289; Ru WLR s 


` NARAYAN v. naval, 


Even assuming these, re-- 


43? 


then the T wore, was i aes a 

circumstance which clearly showed want 

of bona fides on his part. The lower Appel- 

late Court seems to have attached much 

importance to the-fact that ‘the vendee - 
held possession of the fields. In thecircum-. 

stances of the case this circumstance rather: 
showed the absence of bona fides as this was 

just what we would expect when the debtor - 
-haa arranged for his flight from his credi- 
tors. The cumulative ‘effect of all these 
facts does not seem to have been 'con- 
sidered’ by the lower Appellate Court: as: 
laid down by their Lordships of the Privy 
Council in Ghunsham Das v. Uma Pershad 
(2). Each fact dealing with the. bona fides 
‘of the transactions is not to be separated. 
from the rest of the facts, but the facts 
should be considered in relation te each: ` 
other and weighed as a whole. : 

I have read the orders: of the District 
Judge in, both the cases and I do not 
find any appreciation ef the evidence on. : 
the lineslaid down by ‘their Lordships of 
the Privy* Council. Their Lordships- of 
the Privy Oouncil have pointed out in 
Musahar Sahu v: Hakim Lal (8) that a 
case in which no consideration of the 
Law of Bankruptcy applies there is no- 
thing to -prevent a debtor paying one ore- 
ditor in full and leaving.others unpaid 
although the result may be that the rest 
of his assets will be insufficient to pro- > 
^vide for the payment of the rest of his 
debts. It, therefore, follows that ine cases . 
where questions of, bankruptcy are in- 
" volved, preference by debtor to one credi- 
tor, retention of benefit to himself, his 
absconding away with. the sale-proceeds, 
and arranging for the management or 
cultivation of his property through the 
apparent vendees, without any arrange- 
ment to apply the sale-proceeds towards 
the liquidation of the debts, due to the 
general body of creditors, necessarily give 
rise to the only legal inference that the 
debtor resorted to the transfers in collusion 
with the transferees with the common 
intention of defeating and delaying his 
creditors. In short the only legal infer- 
ence deducible from such facts could, in 
the peculiar ‘circumstances of this case, 

(2) - 50 Ind. Cas. 26h; 15 N. L. R. 68; 21 Bom. L. R, 
412; 17 A. L. J. 410; 36 M. L. J.483; 23 C. W. N. 817; 
(1919) M. W. N. 513; lu L. W. 511 (P. C. 


). 
(3) 32 Ind. Oas. 343; 43 O. 521; 43 I. A. 104; 30 M. 
L. J. 116;3 L. W. 207; 20.G. W.N, 393; 14 ALS. 


406; 18'Bom. L. E, 318 (P. 9). 
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be that ‘thera was a common. intention on 
the part of the vendor and the vendee 
to act mala fide in the matter of shield- 
ing the property. In rder to ‘prove good 
„faith it was, therefore, necessary for the 
purchaser to show that there was real 
intention of the debtor to pass ownership, 
and of himself to acquire it. 
férence of possession was insufficient to 
. give rise to any inference which would 


support an intention to acquire owner- - 


ship. The burden of proof could not, there- 
fore, besaid to have been duly ‘discharg- 
ed by the purchaser under each of the two 


, Sales, 


'Ás regards Punjaji the circumstance 
‘that he had a house of his own which it 
is said he has kept locked because he 
_ has purchased the one belonging to 
Ganpat, was a very strong circumstance 
which casts suspicion upon his bona fides. 
I am not, therefore, prepared to support 
the orders appealed against, 
questions of law and facts sometimes are 
' very difficult to disentangle, but as the 
proper legal effect of proved facts is es- 
sentially a question of law, I feel justified 
in interfering with them, ‘especially ‘as 
the decision ofthe lower Appellate Court, 
which reverses the judgment of the lower 
Court which in each case, does not show 
marks of having come into close quarters 
with it and met the” reasoning therein, 


, as pointed out by their Lordships of the’ 


Privy Council in Rani. Hemanta Kumari 
Debi v. Maharaja Jagadindra Nath Roy (4). 


I, therefore, allow the appeals and revers-, 


ing the decisions of the lower Appellate 
. Court, direct that the orders of the 
Insolvency Court be restored. The respond- 
ents will pay the costs of the appeal, as also 
those of the Courts below, in each case, 
KKN 8 fee Rs. 100. 

A. ‘Appeals allowed: 

(4). 16M L J. 272; 10 C. W. N. 630; 3A. L. J. 363; 


' 8 Bom. L. R. 400; 33 0. 23; 1 M. L. T. 135; 3 C. L. J. 
560 (P. C). 
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PATNA HIGH COURT. 
APPEAU FROM ORIGINAL DaogEs No. 188 oF 


1925. 
June 10, 1927. 
Present:—Mr. Justice Ross and 
i Mr. Justice Kulwant Sahay. 
KALI PRASAD CHAUDHURY .AND 
ANOTEER—DSFENDANTS--ÁPPELLANTS 
versus 
NARAYAN PRASAD AND OTREPS— 
PrAiINTiFFS AND Srimati NARESH 
, NANDINI PAL AND oTRERS—D&FBRNDANTS 


-—RgSPONDENTS. 

Burden of proof—Evidence adduced by both parties 
—Onus immaterial—Evidence Act’ (I of 1872), s. 112, 
ill. (i)—Possession of bond by obligor—Preswmption of 
discharge—Suspicious circumstances, effect of. 

When evidence has been given on both sides, the 
question of the burden of proof is of academic interest 
only, and the Court has to decide on the evidence 
that has been given which version of the transaction 
is true.- [p. 490, col. 2.] 

- Although there is a presumption under s. 114, ill. 
(i) of the Evidence Act that when a docu- 


ment creating an obligation is in the hands of the 


obligor the obligation has been discharged, yet, the 
presumption is subject to the qualification, that when 
the bond is in the possession ofthe obligor but the 
circumstances of the case are such that he may have 
stolen it, these circumstances are to be considered by 
the Court in deciding whether the maxim would apply 
or not. [ibid] 

Appeal from a decision of the Subordinate 
Judge, Patna, dated the 30th of March, 1925. 

. Messrs. Jayaswal, Sundarlal and Anand 
Prasad, for the Appellants. | 

Messrs. K. B. Dutt, M. Y ahaya, Gauhar 
Ali, B. C. Sinha, B. K. Sinha, N. C. Sinha, 
N. C. Ghosh and Sant Prasad, for the Re- 


spondents. 
JUDGMENT. 
Ross, J.—Narayan Prasad, the son of 
Munshi Jannu Lal, Mukhtear, deceased, 


brought this suit on a ' mortgage- -bond exe- 
cuted in favour of his father on.the 5th 
of April, 1v11, ror Rs. 2,500 with interest 
at, lpercent. per mensem compoundable . 
monthly. The bond was executed by Ram- 
chandra Chaudhury, now dead, for himself 
&nd as guardian of -his two minor cousins, 
Kalika Prasad Chaudhury and Dwarka Pra- 
sad Chaudhury, both of whom are now 
dead, and by their elder brother Kali Pra- 
sad Ohaudhury, whois defendant No. 1. 
Defendant No.2 is the minor son of de- 
fendant No. 1 born in 1922. Defendants Nos, 
3 and 4 are subsequent purchasers of the 
mortgaged property and the defendant No. 
5 isa subsequent mortgagee. The execut- 
ants of the, bond were members of a joint 
Hindu family of which Ramchandra Ohau- 
dhury was Hs karta. 
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It was alleged inthe plaint that there 
had been monetary transactions hetween 
the two families and that the defendants 
were timber ‘merchants. The bond was 
executed to- pay offa hand-note in favour 
of Jannu Lal executed on the 4th of July, 
1907, by Hiralal, the father of defendant 
No. 1, for Rs. 552 upon which Rs. 788 was 
then due. The balance of the money was 
required, as stated in, the bond, for the 
‘purchase of logs and sleepers for the timber 
business which had been started a few days 
before. The due date of the bond was 
two years after its execution. One of 

“the stipulations in the bond. was in these 
- terms: in mE 
“Such amount as shall be paid by us the 
executants, towards the simple and -com- 
pound interest, etc., to the said creditor, 
we shall get the payment endorsed by the 
said creditor with his pen on this bond. 
Save and except this (other) allegations of 
payment by ussuch as by means of receipt 
or oral payment or by any other means shall 
: be considered null and void." . 

-Another stipulation related to an origin- 
al kabuliyat and paita dated the 16th of 
July, 1897, of one.of the morigaged proper- 
ties which- was handed over to the mort- 
gagee, and to the hand-note already refer- 
red to. The stipulation was that when the 
bond was paid off, then these two documents 
would be taken back along with the bond, 
The plaintiff stated in his plaintthat subse- 
quently to the execution of this bond, on the 
7th of November, 1919, he.had advanced 

. & further sum of Rs. 7,000to Ramchandra 
Chaudhury on a hand-note and thereafter 
he began to. make demands for payment of 
this bond and, as the defendants put him 
off, he searched for the bond and found it 
missing. In a suit which he brought upon 
that hand-note the defendants produced 
‘the bond with a false endorsement of pay- 
ment and he then knew that it had been 
stolen.» He sued on à copy of the bond. ` 

. The defence of defendant No. 1 was that 
the timber business was not ancestral, but 
was started. after the death of Hiralal who 
died in 1206 ; and that there was no ante- 
cedent debt; and that only Rs, 1,700 was ad- 
vanced, Hedenied that the bond was stolen 
and said that it had.been paid off by. three 
currency notes of Rs. 1,000 each, of which the 

‘numbers were given; and that when pay- 
ment was made the stamp on the bond was. 
torn in token of satisfaction. ._The defence 
of defendant No.2 was that there was.no 
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antecedent debt and that if there was: any, 


‘it was barred; and that he had not been 


benefited by the loan, Defendant No. 3 a 
subsequent purchaser, pleaded that before 
making her purchase the discharged mort- 
gage-bond hadibeen shown to her by the 
vendor; and that she was a bona. fide pur- 
chaser for value without notice. 

The learned Subordinate Judge held in 
the first place that the execution and the 
passing of full consideration under the 
bond had been proved ; and this has not 
been disputed in appeal. He further held 
that defendant No. 2 was not entitled to 
question the ;bond, because he was born. 
after its execution ; and that, in any case, 
the bond was executed for. an antecedent 
debt and for the joint family .business, 
With regard to the plea of payment he held 
that the question òf onus was not of much 
importance and that the endorsement on 
the bond was inaccurate ; that the defend- : 
ants’ account book was not reliable ; that: 


` the allegation of purchase and payment of 


three notes of Rs. 1,000 each was untrue; 
and that the bond and lease had been pro- 
cured surreptitiously by the defendant. 
With regard to defendant No. 3 he declar-. 
m that her property should be sold last of 
all. 

"The argument on behalf of the appel- 
lants is that the judgmentof the learned 
Subordinate Judge has been vitiated by 
his decision on the question of onus, The 
bond was produced.by the defendant -and, 
therefore, there was a presumption tlfat it 
had been discharged ; and it was for the. . 
plaintiff to.show that the bond had 
been stolen and that no payment had 
been made; and the plaintiff had not 
discharged this burden. Further the 
plaintiff ought, to have “produced his 
account books; but so far from doing that, 
he had given the defendants no assistance - 


‘when they endeavoured to procure his in- 


come-tax return. In support of this:argu- 


ment learned Counsel referred to the deci- 


sion in Binayak Rao v. Dinkar Rao (1) 


- and, on the question of the production‘ of . 


accounts, to the decision of the Judicial 
Committee, in Muruyesam Pillai v. Gnana 
Sambanda Pandara Sannadhi (2). Learn- 
ed Counsel furtherrelied upon the conduct 


(1) 20 Ind. Cas. 308.. ; 
. (2) 39 Ind. Cas. 659; 40 M. 402; 21 M. L. T. 288; 32 
M. L. J. 389; 15 A. L. J. 281; 1 P. L. W. 457; 5 L.W., 
759; 21 O. W. N. 761; 19 Bom: L. R. 456; 23 O. D. J, 
589; (1917) M. W, N. 487; 44 I, A. 98 (P. 0), 


'" of-the plaintiff as confirming the truth of 
the defence. He pointed out that when the 
- document was produeed in the suiton the 
hand.note and the plaintiff was required 
to admitit,he took time to consult his 
karpardaz asto whether he should. admit 
it or not; and, in fact, although the.docu- 
ment was filled. on. the 28th of January, 
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: 1993, is was not until the 22nd of February, | 


that the plaintiff admitted the genuineness 
of the bond and alleged that’ it had been 
lost. . It was- further pointed out’ that no 
complaint had-ever been made to anyone 
about the loss of the bond, either to the 
Police or to Ramchandra Chaudhury or to 


“any Pleader; but that, on the contrary, a- 


further loan of Rs. 7,000 was said to have 
been made‘on ahand-note in which no 
_ previous dues were recited. - Reference was 
‘also made to the evidence of Damodar Pal, 
‘the husband of defendant No.3, who said 
that. he mentioned to the plaintiff that he 
.had purchased one of the mortgaged pro- 


.perties and the plaintiff said nothing about. 


‘the mortgage. Learned Counsel also refer- 
red to thefact that the lease of one of the 
mortgaged: properties which was to be re- 
' turned when the bond was discharged, 
. ‘was in fact produced by the defendant's 
". predecessor in the Land Acquisition Court 
jn. 1913; and thatconsequently there was 
“no reason to suppose that this had been 
obtained by improper means and that the 
evidence offered by the defendant that this 
lease had,been given back by Jannu Lal 


on taking a receipt in order that it might: 


be produced in the Land Acquisition Court, 
was true and should be believed. It was 
. further contended that the payment by 
' means of the three notesof Rs. 1,000 each 
had been proved by defendant’s witness 
' “Harilal, whose evidence should be con- 
sidered as sufficient in view of the presump- 
` tion in favour of the defence arising from 
the production of the bond, | 
With regard: to the case of defendant 
No. 2 it was contended that he was entitl- 
ed to question ‘the necessity for the loan. 
` Yt was pointed out. that the alienation had 
been made without.the consent of the two 
minors Kalika and Dwarka and’ was, there- 
fore, an-incomplete alienation and could be 
questioned by an after-born son. Learned 
Counsel. referred to Hurodoot Narain Singh 
- «v. Beer Narain Singh (3) and Tulshi Ram v. 
. Babu Lal (4). ves : 
' (3) 11 W. R. 480. : 
(4) 10 Ind. Cas..908; 33 A. 654; 8 A, L. 7:733, . 


E 
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Now it has been held by the Judicial 
Committee more than once that when evi- 
dence has been given on both sides, the 
question of the burden of proofis of aca- 
demie interest only, and that the. Court 
has to decide on the evidence that has 
been given which version ofthe transac- 
tion is true. It istrue that the presump- 
tion under s; lli of the Evidence Act, 
il. (2), is that when a document ereat- 
ing an obligation is in the hands ofthe 
obligor the obligation has been discharged. 
That is subject to the qualification, however, 
in the section itself that when the bond. 
is in the possession of the obligor 'but the 
circumstances of the case are such that he 
may have stolen it, these circumstances 
are to be considered by the Court in decid- 


ing whether the maxim would apply or 


not. In the ease of. Mohammad Mehdi 


‘Hasan Khan v, Mandir Das (5) the Judicial 


Committee held that the presumption did 
‘arise in favour of the defendant when there 
was an endorsement on the bond by the 
plaintiff's agent. In the case relied upon 
by the learned Counsel it was, held that 


'whére there was a suspicious endorsement 


on the bond, it was for tlie defence to prove 
the paynient. Now the plaintiff here deni- 
ed payment and the returnof the bond. It 
was not necessary for him to produce his. 
accounts which would have shown nothing 
and the decision in Murugesam Pillai v. 


. Gnana Sambanda: Pandara. Sannadhi (3) has. 


no application to the present case. There the 
accounts were with the party who pleaded 
that the money had not been applied to the ` 
necessities of the mutt and” it was held 
that it was for them to produce their ac- 
counts ; here the plaintiff simply denies 


‘that he received any money and his accounts . 


would show nothing. Besides this the 


‘plaintiff shows circumstances that indicate 
. the possibility of theft having taken place. 


He says that his father's bonds and papers 
were keptin a bundle and he used to give 


the bundle to Ramchandra who was his | ' 


friend, and Ramchandra took the neces- 
sary papers and made acccunts of the dues: 


‘from the debtors whocame to pay. Learn- 


ed Counsel says that this evidence is not 
to be believed because the statementis not 
made in the piaint. But this isa matter 
of evidence which it was rot necessary to 


(5) 17 Ind. Cas. 396; 34 A. 511; 12 M. L. T. 392; 15 


O. C. 278; 14 Bom. L. R. 1073; 10 A.L. J. 373; 17 O 
W. N. 49; 16 O.L. J. 629; (1912) M, W. N.1052; 23M 
L. J. 74); 39 I. A. 68 (P. O.). 
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plead. The plaintiff's case is that it was in 
1920, that he searched for the bond and 
that he had neverseen it in his house sub- 
sequent to his fathers death. Kamla 
Prasad, a relation, says that the plaintiff 
is & man wanting in intelligeneeand that 
in 1920 he dsked him to search for a bond 
executed by Ramchandra and he made a 
search, but could not find it. He adds that 
the plaintiff knows how to read and write 
a little. He further says that sometimes 
Ramchandra calculated the accounts. He 
saw him two or three times looking to 
plaintiff's bundle. Mahabir Prasad, who 
was the clerk of Jannu Lal, says that there 
was intimacy between the two families from 
Jannu Lal's time and that the plaintiff and 

Ramchandra and his cousins were fast 
friends. He further says that Narayan 
Prasad knows how to write very little and 
can write Hindi with difficulty and on 
dictation only. The evidence of the de- 
dendant himself is that Narayan Prasad is 
not capable of making accounts or of writ- 
ing without helpfrom others. This evi- 
dence shows that there was at least a pos- 
sibility that the deed had been abstracted; 
and the inactivity of the plaintiff in the 
matter isexplicable by his want of busi- 
ness ability ; and in this case it seems to 
me that the circumstances are such that 
the presumption of payment from produc- 
tion ofthe bond is not enough and that 
positive proof of payment must be given. 

- With regard tothe patta it is doubt- 
less truethat it wan made overby Jannu 
Lal to Ramchandra for presentation before 
the Land Acquisition Court, but this leads 
to no conelusion. This was long before the 
alleged payment and there could be no 
connection, on the defendants’ own case 
between their possession of the patta and 
their possession of the bond itself. 

The real question in the case is whether 
the payment of this deht has been proved. 
Learned Counsel contends that it must 
be accepted as a fact that three notes of 
Rs. 1,000 each were purchased by the de- 
fendant. Nob only is there the note of the 
‘numbers in the account book, but enquiry 
was made by the defendant from the Cur- 
rency Office in order to ascertain the en- 
dorsements on the notes; but it was found 
that the notes had been cancelled and de- 
stroyed in due course. Further the defend- 
ant applied to the Bank of Bengal for an 
investigation of their register at the date of 
the purchase of the note on the 3lst of 

Au 
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July, 1917, only to be told that the register 
had been destroyed by white ants. He 
further applied to the Bank of Bihar, the 
plaintiffs Bank, for their register of notes, 
the notes having been paid into that Bank 
by the plaintiff; but this register wag 
found to be missing. Learned Counsel for 
the respondents contends that these enqui- 
ries were all farcical and were made merely 
to mislead the Court and that the infor- 
mation was already in the possession of 
the defendant. I do not think that thig 
conclusion need necessarily be drawn, al- 
though it does seem that the defendant 
has been singularly unfortunate. Learn- 
ed Counsel contends that the circumstances 
of the family are against their having this 
money and that the defendant's accounts 
do not satisfactorily explain where the 
money came from. It issaid to have been 
taken from a reserve fund known as Box 
khata. The entry in the account shows 
three items of whichthe first is Rs. 1,200 
received from the Land Acquisition Depart- 
ment; the second is Rs. 1,385; and the 
third is a sum of Rs. 414 being profits on 
the pawn of ornaments. The defendant 
admits that he has no evidence to show 
that Rs. 1,385 was given from the trade 
fund to the reserve fund. The previous 
books of accounts which he says would 
show it, had unfortunately been destroyed. 

Bat accepting it as a fact that these 
notes were in the possession of the defend- 
ant, the fact is still to be established shat 
they were paid to the plaintiff. Learned 
Counsel contends that the Subordinate 
Judge erred in dealing with this part of 
the case in giving undue importance to 
the account of interest and that, if the 
payment is accepted, the question of the 
details of the interest account becomes un- 
important. This istrue; butifthe proof 
of payment is doubtful, then the question 
whether theinterest was regularly paid 
becomes. important both as testing the 
actual settlement of the account at Rs. 3,000 
and as testing the truth of the endoraement 
on the bond. I have already referred to 
the stipuletion in the bond about payment 
of interest,” The defendant's case is that 
interest was paid regularly up to the Ist 
of March, 1915, by a tenant of a house of 
his, whose rent was Rs. 25a month. This 
payment is said tu have been made to 
the mortgagee ; but neither was the ten- 
ant: called as a witness nor were any 
receipts for these payments produced 


Ke gageé ‘on the: bond 
`. quires. ` There was a further payment alleg- 


492, MEME 
' “mor ‘is there any endorsement by the mort- 
as the stipulation -re- 


ed by Suraj Mall Marwari of Re. 10 as rent, 
but .no attempt was made to procure his 
evidence, Moreover, the: defendant says 
that he himself made a payment of, Rs, t 
in 1914, orthe beginning of 1915; but, 
if the interest was regularly paid by the 

tenants, it is difficult to see how this pay- 
' ment of Rs, 80 by the defendant came to. 
be made. 
ration of defendant's evidénce about this 
payment of interest and, in view of the 
stipulation in the bond itself, Iam unable 
to hold thatit was ever made. -Now, if 
there was no payment of interest, the 
amount due for simple interest on the date 
of the alleged payment was Re. 1,912-8.0 and; 
if compound interest was insisted upon (and 
it is not said to have been disputed), there 
would be a further sum of Rs. 1,842:14 6 due 
on that date. This added to: the principal 
makes a totalsum of Rs. 6,255-6-6 due; and 
yet without any apparent reason the plaint- 
iff accepted Rs. 3,000 as payment in full. 
The transaction itself seems improbable, : 
: Astothe actual payment, the evidence 
ofthe defendant is that itwas made by 
Ramchandra ; that he himself did not think 
it necessary. to accompany Ramchandra 


when he went with the three notes. to the. 


plaintiff and thdt no one else went with 
him. `Itappears from the evidence of Hari 
Lal that Ramchandra and the plaintiff went 


ee . to the house of a neighbour, one Binda 


Prasad typist, to make an’ endorsement on 
- the notes and then the paymént was witness- 
ed by Harilal. The learned Subordinate 
"Judge diebelieved the evidence of Harilal. 
t seems to me that the story of this visit to 
the'typist's house is a concoction.. It’ is im- 
' probable in itself; the evidence in support 
of itis weak; and it was. not even put to 
the plaintiff when he was. cross-examined 
that Harilal-had been a witness to the trans- 
action. : 
The endorsement on the bond- is made 
. partly in Hindi and partly in English by the 
.. mortgagorhimself. It recites that the in- 
` tere&t had” been paid regularly. Rs. 25 a 
month, and it gives the numbers of the 
notes for Rs. 1,000 with à mistakein one of 
the items. I can see no reason why the en- 
dorsement should not have been made by 
.the mortgagee ifthe payment was in fact 
made to him. It.is admitted by the de- 


'.'fendantihat on a hundi jreturned by the 
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. that trade. 
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plaintiff when payment was made by Ram- 
chandra an. endorsement of payment was 
made by Narayan Prasad and, if this endurse- 
ment was made on a kundi, I see no reason : 
why Narayan Prasad should not have endors- 
ed the mortgage-bond. When the evidence 
is closely examined, there is no satisfactory 
proof of the actual payment of Rs, 3,000 and. 
no proof at all of the circumstances which 
would have made such a settlement prob-. 
able, I, therefore, find myself in agreement 
with the Subordinate Judge in disbelieving 
the. plea of the payment. í 

- The question that remains is with regard 
to the liability of defendant No, 2. Lear- 
ned Counsel for the respondents cited the 
decision in Prem Sukh Das v. Ram Bujha- 
wan Mahto (6). .All that was decided in 
that case was that a member ofa joint 
family who was not born either at the time 
of the alienation orat the date when the 


‘other co-parcener consented to it, had no 
. right to challenge the transaction. That 


case does not meet the authorities cited on 
behalf of the appellants and the question 
comes to this, whether this loan was made 
for legal necessity? Learned Counsel lays 
great stress on the recital in the bond that 
the business in timber had only recently 
been started. But the bond does not say 
that theloan was taken to start the busi- 
ness. The business was already there and, 
from. the vagueness of the pleading of 
defendant No.1, it would appear that the. 
business had been going on for some con- 
siderable time. -Moreover, the evidence 
which the learned Subordinate Judge has 
believed is that this business was not in 


‘fact started after the death of Harilal as 


the defendant says in his written statement, 
but during. his lifetime. The. plaintiff 
said that this was a-family business and 
had been in existence for 20 or 22 years 
and in the time of Harilal. Mahabir, who 
was in the service of Januulal, also says 
that the occupation of the family of the 


. defendant was trade in timber which was 


ancestral from the time of Harilal; and 
the loan on the hand-note which was dis- 
charged by the. bond was also taken for - 
There is no reason to disbelieve 
this evidence; and it seems tome to be 
fully proved that the money was taken for 
the family business and was for legal 
necessity. I would, therefore, hold that the: 
defendant No. 2is liable equally with the 


as” §2Ind, Cas. 964; | P. L. T. 34; (1919) Pat. 
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defendant No. 1. No argument 
dressed to us on the rate of interest. 
Two minor points remain to be con- 
sidered. On behalf of the respondent No. 5 
itis contended that heis a minor and his 
property which was purchased subsequent- 
lyto the mortgage should besold last. It 


was ad- 


is sufficient to say that his minority is no: 


reason for giving him any preference over 
other subsequent purchasers. 

Respondent No, 4, that is, defendant 
No. 3, contends that she was a bona fide pur- 
chaser for value and that she has an equity 
against the plaintiff because of his care- 
lessness in letting the bond go out of his 
possession. The bond was shown to this 
defendant before her purchase was made. 
It seems to me, however, that this equity is 
met by the negligence of this defendant. 
The bond showed an endorsement by the 
mortgagor, This in itself should have been 
sufficient to put an intending purchaser on 
enquiry as to whether the bond had in fact 
been discharged or not; and there was no 
difficulty about this enquiry, because the 
plaintiff himself lived in the neighbourhood. 
` But no reference was made tothe plaintiff 
until five or six months after the transac- 
tion was completed. Any equity that 
this respondent may have has been suffici- 
ently adjusted by the order of the learned 
Subordinate Judge that this property 
should be sold last. 

Iam, therefore, of opinion that the deci- 
sion of the learned Subordinate Judge in 
this case is right and that the appeal should 
be dismissed with costa. 

Kulwant Sahay, J.—I agree. 

B. K.P. Appeal dismissed. 


— MÀ 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
Crvit Revision APPLICATION No. 23 or 1926. 
March 9, 1927... 
Present:—Mr. Rupchand Bilaram, A. J. O. 
and Mr, Lobo, A, J. C. 
NARAINDAS-AILDAS—AppeLicanT 
versus 
Musammat JHALIBAI—OrPOoNENT. 
Guardians and Wards Act (VIII of. 1890), ss. 48, cl. 
(iv), 45-~—Civil Procedure Code (Act V of 1008), ss. 141, 
144—Enforcement of security—Separate suit, whether 
necessary—Punishment under s. 48, limits of. 
The proper course for enforcing a security bond 
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executed both. by a guardian and his sureties 
against either the former or the latter is by way of 
asuit filed by the assignee of the bond and not in 
execution proceedings under s. 144, Civil Procedure 
Code. [p. 498, col. 2; p. 494, col. 1.] 

Khushiram Tejbhandas v. Jhalibai (1), affirmed. 

The power of Court to punish & guardian under 
8. 43, cl. (w) of the Guardians and Wards Act for 
disobedience of its orders is limited to the disobedi- 
ence of orders passed under rr. land 2 of the same 
section. [p. 494, col. 1.] 


Application to revise an order of the 
District Judge, Sukkur, dated the 22nd 
March, 1926, in Miscellaneous Civil Appeal 
No. 56 of 1919. 


Mr. Tolasing K. Advani, for the Applic- 
ant. 

Mi. Dipchand Chandumal, for the Oppo- 
nent. 


dUDGMENT.—The facts giving rise 
to the present application are that the 
applicant Naraindas and the opponent 
Musammat Jhalibai were both appointed 
as guardians of the person and property 
of the minor Tulsidas, and that at that 
time they furnished two sureties Khushiram 
and Girdharidas in thesum of Rs. 70,000 
thatthey will duly aecount for the manage- 
ment of the estate of the minor. Later 
on the applieant advaneed certain money 
belonging to the minor to the two suro- 
ties on the mortgage of their immoveable 
property. On an application made to the 


: Court, the Court appointed the Nazir ag 


the third guardian to see to the recovery 
of this money and the proper manage- 
ment of the estate. The Nazir then call- 
ed upon the sureties to pay the amount 
of the mortgage, and on their failing to 
do so, the Court was moved to make the 
applicant account for all the monies that 
had come to his possession and at the 
sametime the Court was moved to recover 
the amount from the sureties on the 
strength of the surety-bond by issuing exe- 
cution against them. The learned District 
Judge acceded to both these requests, The 
matter then came up to this Court so far 
as it relates’ to the setting aside of the 
order issuing execution against the sureties 
on their surety-bond. In setting aside that 
order it.wes pointed out by this Court in 
Khushiram  Tejbhandas v. Jhalibai (1) 
that the proper remedy for the lower 
Court to proceed against the sureties on 
the surety-bond was to assign the bond to 
enable the assignee to sue on the bond. 


1) 89 Ind, Cas. 3:2; 19 S. LÌ R, 390: 
sd 35. i A. L R. 1926 
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.and',not by issuing execution on. the 
"Btrength of s; 141, Civil Procedure Code, 
which had no application, In dealing with 

that point this Court ébserved as follows :— 

"Even as against the guardian.himself 


E "who is the principal party under the bond, 


. it would appear, that the remedy for enforé- 
ing it by attachment and sale of the prc- 
perty of the guardian is not by proceed- 
ing under the Guardians and Wards Act 
but by a suit filed by the assignee though 
'8. 45 of the Guardians and Wards. Act 
empowers the Court to detain the guar- 


| dian, in, prison and impose a daily fine 


. ABID-UD-DIN 9. BISHARAT ALI, 
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money .had already been lent by the guar-. 
dian on mortgage of property and the only 
question was ofrendering him liable for 
payment of this money. We have no heei-, 
tation in holding that the learned District 
Judge was inerrer in issuing an attach- 
ment of the property of the guardian for 


. failure to agree to pay within three months 


the amount he has required to make good. 
We accordingly allow this application and : 
set aside the order of the lower Court 
but make no order as to costs. 

PBA: Appeal allowed. 


on him until. he complies with the orders ` i 


ofthe Court.” After the proceedings were 
sent. back to the lower . Court,’ notice 
appearsto have been issued to the appli- 
eant Naraindas to'agree within 8 days to 
pay up the amount due on the mortgage 
within a period of three months, and that in, 
‘the absence of his agreeing to do so, to 
show ‘cause why his property should not 


be attached or why he should not beim. . 
prisoned.. On the date fixed for hearing - 


of the notice the Pleader fof the appli- 
cant asked for an adjournment which was 
refused and the Court passed an' order 


attaching his. property. It is against that. 
revision application has 


order. that . this 
been filed.’ 


Now, it appears to us, that evidently the. 
: learned Judge's attention was not drawn- 


to the observations made by this Court 
.&nd referred to above. 
thateorder.he had no jurisdiction to order 
‘an attachment to issue for recovery of the 
amount. which the. applicant was required 
to pay. -Mr. Dipchand who has appeared 
for the epponent has contended that the 
observations made by this Court were 
obiter dicta and has argued that the order 
of the learned Judge could be maintained 
as being an order passed under s, 43 
cl. (iv) of the Guardians and Wards Act 
. which empowers the ‘Court to punish a 
guardian for disobedience of its ordersin 


the same manner as for disobedience of. 


an injunction granted under ss. 492 and 
-493 of the Oivil Procedure Code. Rule 
4,. however, limits the exercjse of such 
.powers to a disobedience of orders passed 
underrr. 1 and 2. There was no question 
.at all of any disobedience in the present 
ease of orders ‘passed under rr. 1 and 2, 
for regulating the conduct of the pro- 
.ceedings of a guardian or of more than 
' -one' guardian appointed by the Court, The 


li 


N 


As pointed out in’ 


LAHORE HIGH COURT. 
Letrers Parent APPEAL No. 93 or 1925. 
January 21, 1927. 


Present:—8ir Shadi Lal, Kr., Chief Justice, 


and Mr. Justice Broadway. : 
ABID-UD-DIN «np aNOTSER—DEFENDANTS 
— APPELLANTS 
veTSUS . . 
BISHARAT ALI AND. OTHERS—PLAINTIFFS 
AND RAOOF-UD-DIN AND OTRERS— 


' DEgFENDANTS— RESPONDENTS. . 

Civil Procedure Code (Act V of 1908), s. 11, Expl. 
IV—Maiter which might but need mot necessarily 
have been made ground of attack in former suit— 
Res judicata. 

A suit was instituted by the plaintiffs against 
the defendants on the ground that the latter were 
trespassers, but the Oourt, holding that the parties 
Were co-sharers dismissed the suit. The plaintiffs 
subsequently sued the- defendants, recognising their 
title as co-sharers, for restraining them from build- 
ing upon the common land so as to exclude the 
plaintifis from using it along with the other co- 
sharers : . 

Held, that the subsequent suit was not barred by the 
rule of res judicata inasmuch as although the matter 
which formed the ground of attack in the second 
suit might have been made a ground of attack in 
the former suit, the plaintiffs were not bound to do so; 


. 


"[p. 495, col. 1.] 


Letters Patent Appeal against the judg- 
ment of Mr. Justice Harrison, dated the 20th 
January, 1925, . 

Mr. Shamair Chand, for the Appellants. 

‘Messrs. Jagan Nath Aggarwal. and 
Hargopal, for the Respondents. i 

p < JUDGMENT. 

Shadi Lal, QC. J.—After hearing 
arguments on both sides we are .of 
opinion that the suit brought by the 
plaintiffs. is not barred by the rule of res 
judicata. A pérusal ofthe plaint in tbe 
former suitleáves nodoubt thatthat suit 


(103-10, 1927] - 
was brought by the plaintiffs against the 


defendants on the ground that the latter- 
were trespassers, but the Court holding ' 


that both-the parties were co-sharers in the 
property dismissed the suit. In the present 


suit the plaintifis, recognising the defend- 


ants to be co-sharers, contend that they 
were not entitled to build upon the joint 
land so as-to exclude the plaintiffs from 
using italong with the other  co-sharers. 


The matter which forms the ground of 


attack in the present suit might have been 
madea ground of attack in the former 
suit, but the plaintiffs were not bound to do 
so. The learned Judge was, 


“ata. 


Our attention has, however, been invited . 


toa mistake iņ the decree of the ‘District 
J udge which directs the defendants ‘to 
“vacate the site in question." As pointed 


, out above, the defendants are co-sharers. 


&nd they are entitled to remain in posses- 
sion of the property along with the other 
"eo-sharers; and there is no reason why they 
Should be evicted. 

* I would, therefore, accept the appeal so 
far as to direct.that the plaintifis Shall 
obtain. joint possession of the site in quec- 
tion with the defendants. In all ‘other 


respects the appeal is dismissed with costs. 


. Broadway, J.—1 concur. 


ALN, A, Appeal hea in part. 


1 


‘PATNA HIGH COURT. | 
Fresr Cryin ArrsaL No. 277 or 192]. 
January 6, 1925. 

. Present:—Mr. Justice Das and 
i Mr. Justice Adami. ' 
DASRATH SINGH AND ANOTHER— 
PLaINTIFFS—ÀPPBLLANTS 
versus 
DAMRI BINGH AND buc. 
RESPONDENTS, . 


* Hindu Law—Widow—Sale of mortgaged property——" 


Necessity --Burden of proof. 


A Hindu widow is not - -entitled to discharge a 


usufructuary mortgage and to raise an additional 
amount required for necessary purposes by sale of 


the mortgaged property and thus to destroy the,- 


rights-of .redemption of the reversioners unless it 
can be shown that there was nó other property avail- 
able tothe widow out of - which the monéy required 
could be raised, [p. 496, col, 1] 


Apreal against the decisicn of the Sub- 


DASRATH SINGH v. DAMRI SINGH, 


therefore, 
justified in rejecting the ples of res judi- 


495" - 


ordinate Judge, Patna, dated the - 4th Sep- 
tember, 1921. 
Mesers. L. N. Singh and Shiveshwar Pok 


for the Appellants. 


Mr. S. N. Rai, for the Respondents. 
JUDGMENT. . (C 


Das; Ja— This appeal arises out of a 


suit instituted by. the plaintiffs for setting 


aside a deed of sale, dated the 13th June, 
` 1889, execüted by their maternal. grand- 


mother, Phulbasu Kunwar, in fayour of 
the defendants-respondents. 
iffs are the reversionary heirs ‘of Sitaram 
Singh, the husband of Phulbasu Kunwar. 
It is alleged by the plaintiffs that there 
was no legal necessity in respect of the 
transaction of the 13th June, 1889, and 
that in the circumstances they are en- 
titled. to recover the property -from the 
defendants. The learned Judge. in the 


Court. below has dismissed the, piannue 


guit. 

. It -appears that there was 
tuary mortgage in respect of this pre: 
perty, executed by Sitaram Singh, 
favour of the defendants, and, accrue 


.to the recital in the deed of sale, the 


consideration money was applied, firstly, 
in paying off the money -due on the usu- 
fructuary mortgage, secondly, in discharg- 
ing certain debts which had been incurred 


“by the widow, and thirdly, in meeting. 


the marriage expenses of her daughter and 
granddaughter. The deed of -sale was 
executed in 1889 and, as the learned 


^. Judge inthe Court below has peinted'out, 


the defendants are entitled to rely on the 
recital in the sale-deed as evidence in sup- 
port of their case that the necessities men- 
tioned therein did in fact exist. 

The learned Vakil appearing "for the 
appellant ‘does not dispute that the widow 
was entitled, in the circumstances, to raise 
money for the purpose of discharging the 
debt incurred by .her and for performing 


‘the marriagé ceremonies of her daughter 


and granddaughter. But he contends tha 
there was no necessity to discharge the 
usufruetuary mortgage by sale of. the mort- 
gaged property. It is contended that under 
the terms ef the usufructuary mortgage 


it. would-be open now to the plaintifis to 


redeem that mortgage and it is pointed 
out that their right to redeem should not 
have been jeopardised by the widow by 
the transfer of. the property to the mort- 
gagee. In my opinion this argument is right 
and should prevail. 


^ 


The plaint- ` 


a aana ; 


Ee 
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"There is no evidence in the record ‘that 


. the widow could not have raised the money 


oct by her to pay off the debt due 
by her and for the expenses in connection, 
with, ihe marriage ceremonies of her 
daughter and 'granddaughter from proper- 


‘ ties other than that which formed the 


subject-matter of the usufructuary mort- 
gage. It was for the defendants to prove 
that there were no properties available to 
the widow out-of.which the money could 
be raised. That being so, it follows that 
the lady was not entitled to raise the mort- 


| gage amount by sale of this property. 


It follows that the plaintiffs have the 
right to recover the property upon 
payment to the defendsnts of Rs. 2,000 
"with interest upon Rs. 1,100 at 19 per 
cent, per annum with yearly rests from 
the date of sale up to -the date when the 
P is actually tendered to the defend- 


an 
; Ws allow the plaintiffs six months’ time 
to redeem. 
Adami, J.—I agree. 
Z.K. Order accordingly. 


— 


t 


‘LAHORE HIGH COURT. - 
Fizsr Civit Aprast No, 252 or 1923. 
4 . May 9, 1927. 
Present: —Mr. Justice Tek Chand aid 
Mr. Justice Agha Haidar. ; 
. RAM BINGH-—PLATINTIFF—APPELLANT 
VET SS i 
-GANGA RAM AND OTHERS-—DEFENDANTS 
"RESPONDENTS. 

Hindu Law—Debts—Entire family property, liabil- 
ity of, for father's debt—Interest—:Compound interest, 
whether penah OWL Procedure Code (Act V of 
1908), O. XXII, rr. 2, 4, 11—Death of party—Legal 
representatives already on record— Procedure. 

It is.settled beyond all doubt that the entire 
family property is liable when a Hindu father has con- 
Yracted a debt for'the satisfaction ofan antecedent 
debt. {p. 497, col. L] > 

Brij Narain v. ‘Mangal Prasad (4), followed. 

Where the legal representatives. of a deceased party 
are already on 1 the recorü it is not necessary io take 
any formal propeedings as regards his representation, 
[p. 497, col. 

The mere E that compound interest is pr ovided for 
in the document sued uponis no ground for cutting 
it down to simple interest. lp. 496, col. 2.] 

Aziz Khan v. Duni Chand (1) and Bala Mal v. Ahad 
Shah (2), followed. 

First appéal from the preliminary decree 
of the Senior Subordinate Judge, Amritsar, 
nda the. 26th Oetober, 1922. 


4 


SALUS S ul 


. RAM SINGH v. GANGA RAM. 


," [103 I. C. 1927} 

Messrs. Kishen Dial and Bishen Narain, 
for the Appellant. 

JUDGMENT. 

Agha Haidar, J.—This appeal arises . 
out of a suit brought on foot of a mortgage, 
dated the 14th August, 1911. The suit was 
brought within 12 years. 

The learned J udge of the trial Court 
substantially decreed the claim but he did: 
not allow compound interest either at the 


rate of annas 13 per cent. per mensem or at 


the slightly enhanced rate Re. 1 per cent. 
‘per mensem. He has allowed interest only 


at the Court rate of 6 per cent. per annum 


from the date of the decree up to the date 
of the expiry of the period of grace, instead. 
of contractual rate, He has further : declin- 


‘ed to give a personal decree against defend- 
‘ants Nos. fand 5 on the ground that they 


were minors at the date of the mortgage in 
suit. Furthermore, he did not give a 
personal decree against Manak Ohand, de- 
fendant No. 5, because in the opinion of 
the learned J udge he did not “acknow- . 
ledge" the debt within six years after the. 
mortgage. The plaintiff being dissatisfied 
with this decree has come up to this Court 
in appeal. 

Thelearned Judge of the Cour below 


.was not justified in cutting down the condi- 


tion as tocompound interest withsix month- . 
ly-rests. The law on the subject has now 
been put beyond ‘all possibility of. doubt 
and we have got recent authorities of this 
Court -where compound interest has been 
allowed at higher rates than those .claimed 
by the plaintiff in the present case. The 
attention of the Court is invited to Aziz 
Khan v. Duni Chand (1) and Balla Mal v. 
AhadsShah (2). In three recent cases of this 
Court: Civil Appeal No. 2294 of 1925, Mangat 
Rai v, Babu Singh (3) and Civil Appeal No. 
1512 of 1922, the point is fully discussed and 
it is laid down that'the mere fact that com- 
pound interest is provided for in the docu- 
ment sued upon is no ground for saking it 
down: to simple interest. 


This being so the judgment of the learn- 
‘a Judge is erroneous in .so far as it has 
refused the plaintiff compound interest at 
the rates stipulated in the mortgage-deed 


(1) 48 Ind. Cas. 933; 101 P. R. 1918; 23 O. W. N. 
130; 165 P. W. R. 1918 (P. 

(3) 48 Ind. Cas. T 1 p R 1918; 35 M. L: J. 614; 
16 A. L: J. 905; 93 C. W. N. 233; 93. M. L. T 55; 180 
P. W. R. 1918; 29 O. L. J. 165; 1U, P.L. R. (P. C) 
25; 21 Bom. L. R. 558 (P. 0.) 

(3) 103 Ind; Cas. 437, 
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in suit. The interest would accordingly 
be calculated at the rate of annas 13 per 
cent. per mensem compoundabie six monthly 
for the first two years and at the rate of 
Re. 1 per cent, per mensem compound- 
able six monthly for the period after the 
expiry of the first two years. The latter 
rate of interest would be calculated not 
only up to the date of the institution of the 
suit but also up to the date of the decree and 
further on up to the dateon which the period 
of six months’ grace would expire. After 
the expiry of the period of grace and up to 
the date of actual realisation, the rate ofin- 
terest will be calculated at the Court rate of 
6 per cent. per annum. 

As to the question of exempting the 
minors from personal liability itis frankly 
admitted by the learned Advocate for the 
plaintiff that his client never intended that 
the decree should be executed against the 
parson of any one of these minors. All 
that was intended was that the whole 
family property, including the interest of 
the minors, should be liable for the satis- 
faction of the decree which might be obtain- 
ed by the plaintiffin the present suit. It 
may be noted that the mortgage was exe- 
cuted in this case in order to pay an antece- 
dent debt in the shape of a prior mortgage 
in favour of one Phalla Mall and the whole 
of the mortgage-money which was borrow- 
ed, i.2., Rs. 6,300 was to be paid in satisfac- 
tion of that antecedent debt. Now, the law 
on this point has been definitely settled 
by their Lordships of the Privy Council in 
the leading case of Brij Narain Rai v. 
Mangla Prasad Rai (4). After this pro- 
nouncement which lays down the law once 
and for all for the guidance of the Courts 
in India, it is settled beyond all doubt that 
the family property isliable when the father 
has contracted the debt for the satisfaction 
ofan antecedent debt. This being so the 
whole of the family property would be 
liable for the satisfaction of the decree 
obtained by the plaintiff on the foot of the 
mortgage in suit. 

The question of “acknowledgment” which 
had been raised in the. Court below and 
was argued before us in appeal also loses 
its importance so far as the minors are con- 


(4) 77 Ind. Cas. 689; 46 A. 95; 21 A. L. J. 934; 46 M. 
‘EJ. 23; 5 P.L. P, 1; 98 O. W. N. 253; (1924) M. W. 
N. 68; 19 L. W. 72; 2 Pat. L. R. 41; 10 ©. & ALL. 
R. 82: A. I R.1924 P. O.50; 33 M: L. T. 457; 96 
Bom. L R.500; ll O. D. J. 107; 511 A. 129; 1O. W, 
N. 48; 41 O. L, J. 282 (P. C.). 
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cerned for the whole family properiy ia 
liable. Butit still retains its importanca 
qua the actual executants of the mortgags 
bond who were majors at the time. Thera 
can be no doubt that P. 4 and P. 6 con- 
tain clear and definite acknowledgments 
of the débt and the liability flowing from 
it. It is signed by Ganga Ram and Ghoni 
Lal both and Ghoni Lal is personally liable 
for the debt. 

Under these cireumstances the plaintiff 
would be entitled to proceed against the 
persons of one of thé actual executants of 
the mortgage-bonds in suit, namely, Ghoni 
Lal. 1t may benoted here that Ganga Ram, 
the father ofthe family, has died during 
the pendency of the appeal. As his legal 
representatives were already on the record 
it was not necessary for the appellant to 
take any formal proceedings as regards his 
representation. : 

The resultis that I would allow the appeal, 
modify the decree of the Court below and in 
lieu thereof substitute a decree in the light 
of the observations made in this judgment. 
As the appeal has substantially sueceeded 
theappellant would be entitled.to the costs 
ofthis appeal. Let a decree be prepared in 
terms of O. XXXIV, r. 4 of the Code of 
Civil Procedure, . 

.Tek Chand, J.—1 agree. . 

R. L; Appeal allowed, 


RAM BARUP. | 


OUDH CHIEF COURT. 
. -Bgcoxp Rent APPEAL No. 13 or 1997, 
July 18, 1927, 
Present :—Mr. Justice Hasan. 
RAM SABAD AND aNotnER--DEFENDANTS— 
APPELLANTS 
versus 
RAM SARUP AND ANOTHER—DLAINTIFFS— 
RESPONDENTS, 

Oudh Rent Act (XXII of 1886), s. 108, cl. (2)—Suit 
for rent—Village papers recording piaintiff as pro- 
prietor- -Prima facie proof of right to recover rent. 

Village papers in which the plaintiff's name has 
been entered for a number of years as proprietor and 
that of the defendant as the tenant of the plot in suit, 
are prima facie though not.conclusive evidence of 
the plaintiff's right to recover rent. 


Appeal against a decision ofthe District -: 
Judge, Fyzabad, dated the 23rd December, 
1926, confirming that of the Assistant Com- 
missioner, Fyzabad, dated the 28th Septem- 
ber, 1926. 


“agg 
Mr. H. K. Dhaon, for the Appellant. 


Messrs. A, P. Sen and Ali Zahir, for the . 


‘Respondents. 


` appeal from the decree of the District Judge ` 
‘of Fyzabad, dated the 23rd of December, . 


JUDGMEN T.—This is the defendants’ 


1926, substantially affirming the decree of 
an Assistant Collector of the same place, 
dated the 28th of September, 1926. 

It may be mentioned before proceeding 
any further that on a cross objection by the | 


‘ plaintiff from the decree of the Court of 


' first instance the decree of that Court was 


modified by the lower Appellate Court in 
favour of the plaintiffs toa certain extent. 


. That- matter, however, is of no importance 


in so far as the. decision of the present 


appeal is concerned. 
'' Thesnit, out of which this appeal arises, 
: was laid under the provisions of cl. (2) of 


- of documentary evidence, whic 
> public records, 
: proprietors of the mahal in which the plots 


s. 108 of the Oudh Rent Act, 1886, for the 
. recovery of arrears of rent. 
-title is disputed by the defendante. 


“The plaintiffs’ 
The 
Courts below are agreed on a consideration 
consists of 
that the plaintiffs aré tle 


‘in respect of which the rent is claimed are 


‘situate and that the defendants hold those 

The conclü- ` 
sion .arrived át by the Courts below is one ‘On 
of fact and must be accepted as bindingin ' 


plots in the status of tenants. 


second appeal. ‘It was, however, argued on 
behalf of the defendants-appellants that the 


‘documentary evidence on which the Courts 


below rely is not conclusiye and not bind- 
ing, there being no judicial order on which 
they could be founded. . 

The argument may be sound bak. Iam of 
opinion that it does not goto the root of 
the matter. ^ The documents are village 


_papers in which the plaintifts' names are 


entered for over a period of 30 years as pro- 
prietors and of the defendants as tenants 
ofthe plots in suit. These papers may or 
may not be conclusive evidence but they 
are certainly prima facie proof of the plaint- 
iffs’ title to reeover the rent for which the 
suit out of which this appeal arises was 
brought. I must, therefore uphold the 
decree under appeal and dismiss this appeal 
with costs, I accordingly do so. 
A, N, A. Appeal dismissed, 


“@EORGE GowWsHaLa v. BALAK RAM. 


[103 10. 1927]. 


LAHORE HIGH COURT. 

Seconp Civit ApPEaL No. 2800 or 1923, 

June 22, 1927. 

Present :—Mr. J ustice Tek Chand and 
Mr. Justice Agha Haidar. | 
“GEORGE GOWSHALA tarovae 

OR S. Seth RAM PARSHAD—PraiNTIFF— 
_ APPELLANT 

versus ! 

BALAK BAKA D kN DAWA BRENG 

` Limitation Act (IX of 1908), s. 5—Appellant's duty . 
to explain every day’s delay—Second appeal —Deduc- 
‘tion of time spent in obtaining copy of first Court's 
judgment. 

It is settled law. that in order to have the benefit 
of,s.5, Limitation Act, itis the duty of the appel- , 
lant to explain the, delay for every day that elapsés 
beyond the period allowed by the Limitation Act for 
filing an appeal. [p. 499, col. 1.] 

In a second appeal an appellant is not entitled as of 
right to deduct the period spent in obtaining a copy 
of the first Court's judgment, but where he has 


. actually made an application fora certified copy of 


that Court's judgment before limitation for filing the 
appeal has expired, the High Court ‘may make an 
allowance for the time actually spent in obtaining 
that copy. [p. 499, col. 2; p. 500, col. 2.] 


Second appeal from the decision of the 


- District Judge, Lahore, daied the 4th August, 


1923, varying that of the Sub-Judge, Second 
Class, Lahore, dated the 7th June, 1920, ` 
Mr. Fakir Chand, for the Appellant. ` 
Mr. Dev Raj Sawhney, for the Respond- 


t. E 

JUDGMENT.—A preliminary objec- 
tion is raised ‘on behalf of the respondent 
that no properly constituted second appeal 
was presented by the appellant within the 
period prescribed by law and that it should 
be dismissed as barred by limitation, 

The relevant facts are these, Ths learn- 
ed District Judge decided the appeal to 
his Court on the 4th August, 1923, Against 
this decision, a second appeal was pre- 
sented in this Court on the 29th November, 
1913, unaccompanied by a copy of the judg- 
mentof the Court of first instance. Under 
r. 2 which was added to O. XLII, Civil Pro- 
cedure Code, by the Lahore High Court in 
1919, it is necessary to file a copy of the judg- 
ment of the first Court along with the 
memorandum of second appeal. The appel- 
lant applied fora copy of the first Court's 
judgment on the 2nd November, 1923, and 
the copy was actually supplied to him ` ‘on, 
the 5th “January, 1924. The appellant, 
however, did not file it in this Court till 


` the 14th, J anuary, 1924. 


Under the law the appellant 


spent in obtaining & copy of the firet 


is not . 
entitled as of right to deduct the period 


: [108 LO; 1927] - 
Court's judgment, but having “regard. to 
the fact that the appellant. had actually 


made au application for a certified copy" 


of ‘that Court’sjudgment onthe 2nd Nov- 
ember, 1923, before limitation for -filing 
the second appeal had expired, we are pre- 
pared to make an allowance of the time 


actually spent in obtaining that copy, - 


namely, up tothe 5th January or very soon 


afterwards. We would have held the appeal ' 


to be within time. But “the appellant. 
further delayed the filing of the copy for. 
nine days and no explanation whatever,is 
offered forthis delay. No affidavit has been 
filed by the appellant, nor was his learned 
Counsel able to suggest any reason why the 


coby was not filed till the 14th January, ' 
1924. As the appellant was not present: - 


in person, we enquired from Mr. Fakir 


Chand ifhe wanted time to consult hime 


and ‘to file an affidavit. Mr. Fakir Ohand, 
. however, preferred to have the matter decid- 
‘ed-on the present materials. He conceded: 
that on the record, no sufficient cause can 
be.putforward to explain the delay from 
‘the 5th to the. lfth. January :He, how- 


‘ever, argued that having- regard to the .: 


"wording “of 8, 5 of the Limitation Act, it was 


not necessary. for him to give any explana- E 


tion for this delay, if the Court was of 
opinion that on the day -on: which .the 


Statutory’ period. of 90 days expired he had + 


sufficient cause for. not presenting: the 
‘appeal. After hearing:him we are of opinion 
- that there is no force in this contention. 
It is settled-law that in order to have the 
benefit of s,5-itis the duty of the appel- 
‘ant to explain the delay for every day 
that elapses beyond the period allowed by 
the Limitation ‘Act for filing an, appeal, 
lt cannot, for instance, be said that the 
‘existence of sufficient cause for not filing 
- ‘the appeal for & week, after the statutory 


period would justify: the-laches of the appel- - 


lant in delaying the presentation ‘of the 
appeal for a fortnight. In the present 
case, no explanation is forthcoming for the 
- delay beyond the 5th January, 1924. A 
valuable ` right, has been’ sscured. to’ the 
respondent due to the negligence of the ap- 


' pellant and in the absence of sufficient cause ` : 
_tive of the original 4th defendant jud gment- 


we have no jurisdiction to extend the time, 
For these reasons we are of opinion that 
s the. preliminary ‘objection „mast prevail, 


‘and the appeal be dismissed as time-barred < 


with costs; 


B . Appeal dismissed, 


` NARAYANAN, v. APPAYI, ie 


. person who Would be affected by the sale. 


:and order of the. Distriet Court, 


ree was A passed, by 8 6bedial sere order 


cti 


'^ “MADRAS HIGH COURT.: 
Civin Revision -PSTITION- No: 185 OF 19. Be 1 
` January 7, 1937; ese 
Present :—Mr. Justice TERME Iyengari: i 
E NARAYANAN; MINOR, BY"NEXT FRIEND |. 
PALANI GOUNDAN—Daranpant No: de 
1 . PETITIONER. DT 


HOS er 


so QXersus 50 ^ 
` PAPPAYI alias KARÜPPAYI -Decnze- 
HOLDEX— RRSPON DENT. 


Civil Procedure Code(Act V of 1908), O. XXE, T; A 
~—“Person whose interests are affected by the sale,” 


? ‘meaning of—Mortgage d2cree providing some items i 


be sold. first —Purchaser of ‘properties to be sold last, 
bond entitled to apply to set aside sale of Sem sold, 
rst, -. 
In considering whether “a person is entitled io 
“apply under O. XXI, r. 99, the only question to be 
'considéréd is whether by reason of the salé taking 
place or,'im other words, by reason of -the ‘pride 
“fatched at the sale of the properties, the sale of which 
is sought to be set aside, the petitioner is a person 
thag mu be affected one way or the other. [p. 500, 
'eol. 1 
The expression “person whose interests are affectéd 
by the sale" in O. XXI, r. 90, Oivil Procedure Code, is 


one which is not limited toa person whose, proprie- ^ | 


tary or possessory title is affected by the sale and, 


- the words gaifected by the sale’ therein should nót.be 


construed as if the words were AE xi interest in 
the property. |p. 500, col. 2; p. 501, eol. ; 

Dhirendra Nath - Roy v Kamini [a Pal, ©, 
“relied on. 

Kathiresan Chettiar v. Ramasawmy . Chettiar .Q 
‘distinguished. 

Where under. a mortgage decree certain. items: are 
to be sold first and only if the salé-proceeds there- 
from are insufficient other items are to be brought 
to sale, a purchaser of such other items is a person 
entitled to apply under O. XXI, r. 90,. Oivil Procedure 
- Code, to set aside a sale of properties which had: first 
to be proceeded against inasmuch asehe wald. bea 


0 
col. 1.] [p. 501, 


Petition, under 8. 113 of Act Vof 1908 and 
‘s. 107 of the Government of India Act, pray- 
‘ing the High Court'to revisc the judgment. 
Salem, 
in A. S. No. 75 011925, preferredagainst those 
of the Court of the District ‘Munsif, Salen, 
in E. A. No. 573 of 1924, in E.P. No. 177 ot 
1924, in O. S! No.302:of 1921. 


Mr. C. Krishnamachari, for the Petit 


: tioner;. 


Mr. S. 8. Ramchandra Aigar doi the ORE: 
spondent, 


J UDGMENT. Hin legal. Lena 


debtor in this “case is the petitioner before’ 
me. He applied to the. lower: Court under 
the provisions of O, XXI, r. 90, for setting 
'asidekhe sale made by.the Court: of items 
Nos; Zand 3-under the decree. After the dec; 


! 


“500 
which is now 'ddmitted, the Court. directed 


. thatitéms Nos;2and3 under thedecteeshould 


‘ 


.besold first, and that it is only thereafter, 
if the sale: proceéds thereof should be found 
insufficient to satisfy the decree, item No. 1, 
of. which. the 4th defendant had becorhe the 
purchaser after the suit’ mortgage, should 


be sold. The lower Court without going. 


into. the mèrits of. the application on. the 
grounds on which, the sale was sought to 
be sèt aside has. dismissed the application 
on the insre preliminary ground . that the 
pstilioner was nota pérson entitled to áp- 
ply. for setting aside the sale within the 
meaning of r. 90. The expression used in 
&hat rule i$ thát'the application should be 


by & pérsóh whois éntitled to share in tlie" 


Xateable distribution of assets or whose i in- 
-téréstb &re hfeéiéd by the sale. 
“ho question of the petitioner being inter- 
-ësted in ‘the tatéable distribution in this 
.easé, The question then is whether he is 
or hé ig Hót à pérsón whose interests are 


“Affected by the sale sought to be set aside.. 
The léarhed Vakil for thé respondent argued 


‘that that. expression should be construed as 
tbough itiüeant that the petitioner must 
“Rave som? intérést'in the property itself. 


: Tt seems to me that such a contention càn- 


“hot possibly - be accepted and that sucha ` 
^ eonstriüctióh woüld be wrong. 
“Legislature ' qhtetüded that the ‘petitioner 


When the 


Should have: some intêrest ih the property 
itself it has used very apt language such 


Bs either owing auch property. of. holding. 
‘ah interest theréin. Rule 90 comes: imme- 
‘diately after T. 89 and that difference in the” 


terminology adopted between the two’ rules 
.would almost seem - to indicate that the 


i different terminology was really deliberate 


‘and quite intended. The words being mere- 
ly, ‘whose interests are affected by the sale’ 
all that we have to do isto put to ourselves 
“the question whether by reason: of the sale 
“taking place of,. in other words, by reason 
‘of the price fetched at the’ bale. of the pro- 
perties, the sale of which i is sought to be 


get aside, the petitioner is a person that 
It - 


will be affected one way or the other. 
js clear in this case that, if the price realis- 


` -&d by ‘the sale of items Nos.. 2 and 3:shóuld 


be low, tothe extent to which it is low the 
person that would be directly affected by it 
would be, not any other party to the suit 


but the ath defendant or his legal Yepre- & 


. Vi dö net bee ‘why the mores 


' NARAYANAN Ü, PAPPAYI, 


‘Thete is ' 
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not be-given to the words as they stand. 
The learned Vakil for the respondent no 
doubt put the question whether a mere 
ereditor of the  judgment-debtor can 
be regarded as a person interested in the 
sale, and it may be there are difficulties in 
the way of regarding a mere creditor of the 
judgment-debtor as à person whose inter- 
est will be affected by the.sale. But the 
mere fact that a person is a creditor of a 
judgment-debtor is not. sufficient to show 
that he would be affected by any sale of thè 
property of the judgment-debtor. It de- 
pends upon circumstances. It depends 
upon the solvency of the judgment-debtor. 
It may depend upon various other matters, 
But the expression used by the Legislature 


-being ‘interested’ it must be taken to mean 


-directly or immediately interested and 


"even so construed it is clear thatthe 4th ` 


defendant's legal representative is a person 
that is directly interested and even imme-. 
diately interested in the price realized by 
the sale and; therefore, a person directly and 
immediately affected by the sale. The 
learned Vakil for thé respondent has drawn 


. my attention to the-case of Kathiresan 


Chettiar v: Ramasawamy Chettiar (1) where 
Sadasiva Iyer and Napier, JJ., held that a 
mere. decree-holder of the judgment-debtor 
could not be regarded as a person affected 
by the sale of the property ‘within. the 
meaning of r. 90. "The decree-holder in that 
case had-not even-'attached the property 
sought to be sold.. At page 304*, the learn- 


.ed Judges say as follows:—“ We agree 


that itis a necessary limitation of the word 
‘interests’ to confine it to the property 
concerned as any other construction would 


‘open up an enquiry as to whether the ap- 


pellant’s pecuniary interesis required satis- 
faction out of the property sold:or whether 
there was other property available to him.” 
But the word ‘interest’ does not appear in 
‘this rule and the plain words of the rule 
are merely ‘affected ‘by the sale.. In any 
case the observation of the learned Judges 
‘was not necessary for the decision of the 
.case before them. Mr. Krishnamachari for 
the petitioner has cited thecase of Dhiren- 
dra Nath Roy v. Kamini Kumar Pal (2). 
The learned Judges in that case held that 
JUS SECHS “persons whose interests are 


P 26 Ind. Cas. 93; 27 M. L. J. 302; (1914) M. W. y 


(8) 8h Ind. Obs. 119; 51 0.405; 28 O. W.N. 899;- A 
. 1924 Oal. 786. om 


“Page of 27 M, D. te [Ed] 


[103 L. ©. 1927] 


aac 


ing an interest in the property.’ I am 
clearly of the opinion that the order of the 
lower Court was wrong and I, therefore, set 
it asideand as the petition has been dismiss- 
ed on amere preliminary ground Isend it 
back for being heard and disposed of ac- 
cording to law. The respondent will pay 
the petitioner's costs of this application. 
v, N. V. : Order set aside, 


M Ó——X 


LAHORE HIGH COURT. 
Saooxo CiviL ÀÁPPEAL No. 640 or 1927. 
l June 22, 1927. 

Present:—Mr. Justice Bhide. 
MUHAMMAD ALI—PrLsisTIFF— 
E APPELLANT A 

versus 
GULAB—VBNDEE AND ANOTHER—VENDOg—} 
DEFENDANTS — RESPONDENTS. 


Civil Procedure Code (Act V of 1908), 0. XVIII, 
v. 2—8Statement of case—N ew -pleadings, introduction 


Ta ader O. XVII, r. 2, Civil Procedure Code, a 
party has only the right to state the case as it has 
already been put forward and new pleadings cannot 
be introduced without the leave of the Oourt. 


Second appeal from a decree of the 
Seaior Sub-Judge, Sialkot, dated the 6th 
December, .1926, reversing that of the Sub- 
Judge, Third Class, Sialkot, dated the 30th 

stober, 1926. < - 
E Mr. Ghulam Rasul, for the Appellant. 

Mr. Khurshaid Zaman, for the Responds 


ents. i 

" JUGDMENT.—This was a pre emp- 
tion suit with respect to an open site in 
a village. According to tbe plaintiffs 
allegation the sale was effected on the 27th 
November, 1921. 


ed inter alia that the suit was time-barred 
inasmuch as the sale took place not on 
97th November, 1924, as alleged by the 


MOHAMMAD ALL D. GELAH, - 


-out leave of the Court. 


The suit was instituted - 
on 26th November, 1925. Dafendant plead- 
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plaintiff but on 15th Saptember, 1924. The 
Court ofthe first instaucs held the suit 
to be within time and decreed it. 

Oa appeal the Senior Sub-Judge held 
that the plaintiff had failed to prove that 
the sale took placa on 27th November, 1524. 
The suit was accordingly held to be time- 
barred and was dismissed. From this de- 
sien the plaintiff has filed a second ap- 
peal. 

The only point raised in second appeal 
is that of limitation. The lower Qourt’s 
finding that the plaintiff had failed to prove 
that the sale took place on 27th Novem-' 
ber, 1924, is one of fact and cannot be 
challenged in second appeal. It is, however, 
contended on behalf of the plaintiff that pos- 
session of the open site sold was not de- 
livered and that the suit was governed by 
Art. 120 of the Indian Limitation Act. This 
contention is, however, opposed to the 
plaint in which it was distinctly stated 
that possession of the property had been 
delivered on the date of the sale, i-e., 
27th November, 1924. The question of 
possession was apparently never raised 
‘till. plaintiffs Counsel stated his ‘case 
under ©. XVIII, r. 2, Civil Procedure 
Code; butthat was not the stage at which 
new pleadings could be introduced with- 
Plaintiff's Coun- 
sel had only the right to state his case 
as it had already béen put forward. If 
the plaintiff wanted to amend the plead- 
ings he should have applied to the.Court 
for the purpose. If he had doneso and 
permission had been granted a separate 
issue should certainly have been framed 
on the point. As matters stand, I think, 


- there was no plea at all that possession 


had not been delivered and consequently 
the contention which Counsel wants to 


.put forward now in second appeal cannot 


ba entertained. 
{dismiss the appeal with costs, 
RL, Appeal dismissed. 
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*- MADRAS HIGH COURT.. ` 

'""  — FULL BENCH. | 

; ; APEEAL AGAINST APPELLATE ORDER 

v No: 102 or 1924. 

so ‘January 5, 1927. 

+ Present:—Sir Victor Murray Coutts- 

Trotter, Kr., Chief Justice, Mr. Justice 
Beasley, and Mr. Justice Srinivasa . 


Iyengar. ; 
BHAVIRISETTI LAKSHMI- 
NARASIMHAM-—PnTITIONER—AÀPPELLANT 


versus 
‘ VETOHA LAKSHMINARASIMHAM 


~AND OTHERS —HESPONDENTS. < 
Civil Procedure Code (Act V of 1908), O. XXI, r. 53 


(6)—Attachment of decree—Notice to judgment-debtor, . 


whether necessary for completion of ‘attachment— 
Bona fide payment arid adjustment without notice, 
effect of. i c 

Notice to the judgment-debtor of an attached 
decree under O. XXI, r. 53 (6), Civil Procedure Code 
is.not necessary for the purpose of completing the 
p e and making itcome into force. [p. 504, 
col. 1. : 

Kuppusami ‘Iyer v. Kuppusami Iyer (4), followed. 

Though on general principles, after completion of 
an attachment, any dealing in regard to the attached 
property is forbidden, it does not follow that persons 
who act bona fide without notice should in no case 
be protected. Order XXI, r. 53, cl. (6), merely pro- 
vides an exception to the general rule embodied in 
s., 64. If, therefore, the judgment-debtor of the 
attached decree had no notice of the order of attach- 
ment atthe time when he makes a payment towards 
the decree or adjusts it, then, even though the 
attachment has already become complete and effect- 
ive, the payment and adjustment should be re- 
cognized by the Court. The question whether or 
not the notice provided for in cl. (6) is necessary for 
the attaehment being complete or coming into ‘force; 
does not directly arise in sucha case. [p. 503, col. 
2; p. 506, col. 1.] E 


Appeal against an orderof the Court of 
the Subordinate Judge of . Guntur, dated 
the 23th January, 1924, in Appeal No. 3 of 
1924, preferred against “that of the 
Court of the Additional District Munsif, 
Guntur, dated the 3rd February, 1923, in 
E. P. No. 62 of 1922, in O. S. No. 327 of 1921. 

This appeal eame on for hearing on 
the;9th and 10th September, 1926, before 
Wallace and Madhavan Nair, JJ. 

Mr. B. Somayya, for the Appellant. 

Mr. Ch. Raghava Rao, for the 3rd and 
4th Respondents. 

The appeal stood over for conBideration 
til'14th October, 1926, and the Court 
(Wallace and Madhavan Nair, JJ.) made 
ihe following : 

ORDER OF REFERENCE 
: TO A FULL BENCH. 

The question fordecision in this appeal 

is simple, but the answeris difficult, The 


question is, when does an attachment under 
Ò. XXI, r. 53, Civil Procedure Code, by a 


. Court of a decree passed by. another Court 


become operative and bring the provisions 
of s. 64, Civil Procedure Code, into force? 
Rule 53 is so loosely drafted that we ean 
see noless than six possible answers to 


“this question: (1) when the attaching Court 


‘signs the notice under r. 53 (1) (b); (2). 
when it actually issues that notice; (3) 
when that notice reaches the Court which 
passed the decree; (4) when the. notice . 
prescribed by sub-s. (6) to be given to the 
judgment-debtoris signed ; (5) when that 
notice is issued and (6) when that notice 
is served on the judgment-debtoror given 
to him. Answers (1) and (4) may be dismiss- 
ed at once. It has never been held by this 


. Court and would be contrary to common 


sense to hold, that a mere signing without 
promulgation or -issue of the order. or 
notice can operate to effect an attachment. 
Answer No. (2) also seems opposed to 
common sense, If the Court which passed 
the decree is tobe prohibited from doing 
something, the natural commencemet of 
the prohibition would bethe time when 
the prohibition reaches it and it is aware of 
the prohibition. Until it is aware of the 
prohibition there is no reason why it should 
stay its hand. Asto No. (3), the main ques- 
tion is whether the rule contemplates that 
the order of attachment does not become 
operative until the notice spoken of in. 
sub-s. (6) should also have gone out, that is, 
whether the attachment is effected by the: 
receipt of a notice under sub-s. (1) (b) 
by the Court which passed the decree plus * 
the giving of a notice under sub-a: (6) to 
‘the judgment-debtor. If the answer is “no” 
then answers Nos, (5) and (6) do not arise. - 
lf the answer is “yes,” then they have to be 
further considered. We shall, therefore, 


. direct our attention first to this point. 


.The language of the rule is, the attach- 
ment shall be made by the issue to the 
Court which passed the attached decree’ 
“of a notice by the Court which passed the 
decree sought to be executed,” and textually 
implies that when that notice is issued,’ 
(or is, as we hold, received by the Court. 
which passed the attached decree) the 
attachment is ‘‘made,” that is, takes effect; 


. But there is a good deal to besaid for the 
“argument thatthe rule has to be read as 


a whole, and that when the rule also’ 
prescribes other necessary proceedings to’ 
be carried out, these also have to be carried: 


- 
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out before the attachment takes effect. 
"Rule 54, for example, says that the attach- 
ment shall be made by anorder prohibit- 
ing the judgment debtor from doing so 
‘and so, and it also goes on to say that that 
order "shall be proclaimed,” and it has been 
‘held, “and, if we may say sò with respect, 
rightly held, by this Court that until the 
order has been so proclaimed. the attach- 
ment does not take effect: [Yuna - Rama- 
nayakudu v. Boya Pedda Basappa (1)) which 
has been approved in a Full Bench ruling 
in [Sinnappan v. Arunachalam Pillai (2).] 
In the Division Bench ruling the learned 
‘Judges say that “We think that, in order 
to make an order prohibitive, the person 
prohibited must have the op portunity afford- 
ed by the publication mentioned in cl. (2) 
of r.54 of knowing that he is so prohibit- 
ed. —[Note.—W^e have looked 
original record and find that the word 

“application” as printed is a misprint for 
**publieation"].—So that, before the attach- 
‘mént under s. 54 becomes operative, the 
.prohibition must have been broughtto the 
notice of the, person prohibited. 

This principle, will not, however, carry 
us. further. than this, that when it is laid 
' -down thatan attachment has to be made 
‘“by a prohibitory order, that attachment 
takes effect from the time when that order 
"is brought to the notice of the, person 
"prohibited. . Under r. 53 theattachment is 
made by a prohibitory order to the Court 
which passed the decree and it would not 

‘come into effect, therefore, until that order 

as reached the Court. But the rule does 

-not go further and say that the notice to 
‘the judgment-debtor under sub-s. (6) is a 

Fart ofthe machinery by which the attach- 

rent is to be made. 

‘speaks ofa separate notice for which a 


special application ad oc is to be made. 


"and. which.is not said to be requisite be- 
-foie the ‘attachment is made. A point worth 
"nding is that though sub-s. (6) was a 
‘new introduction into the Code of 1908 no 
-foim of notice under it has been added to 
- thé forms at the end of the First Schedule. 
‘Th essence of the attachment under r, 
"53 &ppears to be the prohibitory order to 
- the; Court which passed tho decree, and 
not i notice either to the decree-holder 


QR Tna; Ces. 261; 42 M. 565; 36 M. L. J. 284; 26 


uS ind. Cas. 207; 42 M. 844; a M. L. J. 375; 
ARES "W. N. 678; 10 L. W. $81; 36 M. L.T. 291 
E E 


|| 
1 


i 


up the. 


That sub-section : 


:execution of the decree, 


positions for the Court to be put in. 


593 


or to the judgmant-debior of the attached 
‘decree, and the Court which passed the 
decree, on receiving the prohibitory order, 
‘is bound, to refuse to execute the decrea 
‘for the benefit of the decrae-holder of the 
‘attached decree. On recaipt of that pro- 
‘hibitory order bythe Court which passed 
the decree, the attachment takes effect, and 
it follows: from s. 64 that then no pay- 
ment made by the judgment-debtor of the 
attached decree to the decree-holder shall 
be recognised as against the claims of 
the * attaching decree- holder under. the 
attached decree. In this view subs. (6) 
would seem to be not only superfluous but 
misleading, and thisis a strong argument 
against it. 

The language of the sub- section certainly 
warrants a contention that if payments and 
adjustments. of the attached decree 
made by the judgment-debtor after receipt 
of the notice under it shall not be recogniz- 
‘ed by any Court, then such payments or 
adjustments made Lefore the receipt of the 
‘notice should berecognized. . But such an 
interpretation would obviously conflict 
with s. 64, if the attachment is effected 
‘as soon as the notice under sub s. .(1) 
‘is served on the Court which passed the 
‘decree. It may be that subs. (6) which 
18 a new sub section was, introduced with 
réferenee to r.2 of O. XXI. See Gopal 
"Nanashet v. | Joharimal (8). If the 
sub-section were not there, then the judg- 
ment debtor of an attached decree making 
a paymentat any time under the attached 
decree could claim that ‘that payment 
should be recorded. and certified under 
r.2 and, therefore, should be resognized 
by the Court. 


On the other hand,.to hold that the attach- 


.ment has no effect until the notice in sub- 


s. (6) had been served on the judgment- 


. debtor of the attached decree, would imply, 
.first, that under r. 53, cl. (2), the Court 
-which passed the decree could go on execut- 


ing it for the benefit of the attaching 


: decree- holder although there was no attach- 


ment in force, and secondly, that the Court 


. which passed the decree, which had received 


a prohibitgry order that it was not to allow 
would neverthe- 
less be bound to execute it unless- and until 


_a notice undersub s. (6) had been given to 


These are absurd 
It is 


the judgment- debtor. 


(3) 16 B. 522; 8 Ind. Dec. (x. s.) 827. 


holder, 


504.. 
argued that if, the judgment-debtor of the 


. attached deeree comes to the Court which 


passes the decree and endeavours to make 
& payment under the'decree to his own 


': decree-hélder the Court itself would bring 


‘the ‘attachment to his notice, and, therefore, 
hé would have had notice : ‘of it. But that 
would not baa compliance with sub-s. (6) 
because the notice there has to be one made 
on am application by the attaching decree- 
Farther, sub-s. (6) does not say 
that any notice is to goto the decree-holder 


: ofthe attached’ decree, and if ‘he applies to 


. we have traced only two 
-directly at variance. 


: on adjusting the. decree out of Court. 


execute his decree; the. Court, which ex 


hypothesi- ‘has received an order ‘prohibiting 
, i$ from executing, 


nevertheless, "would 
haveto execute it, unless and: "until it is 
informed that: ihe attaching’ deoree-holder 
has taken’ out in the Court making the 
attachment the’ notice under sub.s. (6). 
That again séems an absurd. :position. 
Again the decree- holder and the judgment- 
debtor ofthe attached . decree might go 
That 
decreé-holder hearing that there has béen 
an ‘attachment - ‘and, therefore, that he ia not 
going to gét any benefit for ` "himself from 
the ‘decree might even give up his claims 
undér the decreé outof Court and declare 
the decree satisfied, ` although ° there was a 
prohibitory order to the Court which passed 
the decree directing that the decree shall 
not beexecüted. Oa the other hand, it séems- 


E anomalóus that’a- prohibitory order known 
. ex hypothesi only to the Court which passed 


the decreeand not to the parties to that 


` decree should operate to bar payments or' 
‘adjustments of the decree even out of 


‘Court; andit has to be admitted that in 
most -other attachments under O, XXI some 


-form. of information of- the prohibitory 
- order to the party prohibited is-provided for, 


Of reported rulings directly on the point 
there arë very few in this Court: in fact, 
, and these are 
In Kuppusami Iyer 
v; Kuppusami Iyer (4) a Bench of this Court 
has held thata notice under subs. (6) is 
not necessary for the effectual completion 
‘of the attachment. In Naga Reddiar v. 
Veerappa Mudaliar(5) a single Judge delibe- 
rately refused to follow that view. We are 


-ouraelves inclinéd to adopt the view in 
-Kuppusami lyer v. EM DU cre Iyer (4), 


(4) 48/Ind. Cas. 109; 24 M. U. T. 495; (1918) M. W. 


-+ Q8T4, 


9 L. W. 32. 
(8) 61 Pind, Oas. 815; BL W, 34, 


"follows: 
Xo the judgment- debtor of the attached 


to make it plain- what it actually means. 


F 
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but recognizing that this is a point which 
must probably arise as an everyday occur- 
rene? in executing Courts, we think that it 
is necessary to refer the ‘matter for ‘the 


. decision ofa Fall Beach. We accordingly 


do so, the question referred being, “Is the 
notice under s. 53 (6) to the judgment; - 
debtor of the attached decree’ necessary. 
before the attachment comes into force?” 


The Full Bench might also suggest if 


they think fit that r. 53 be amended. RO 88, 
to make it plain what it actually means, A 
notice to the decreé-holder of the attached 
decree would probably meet the case better 
than a notice to his judgment-debtor. 


OPINION OF THE FULL BENCH. 


The question referred to the decision 
of the Full Bench in.this case is as 
"Is the notice, under ss. 53 (6) 


decree necessary. before the attachment 
comes into force?” The learned Judges 
who made the reference have also added . 
“The. full Bench might also suggest if 
they. think fit that r. 53 be amended so ya 
notice to the decree-holder of the. attached 
decree would probably meet the .case better 
thana notice to his judgment-debtor.” 
‘The question propounded refers to r. 53 
(6) of O. XXI of Sch. I, Civil Procedure, 
Qode. The learned Judges who have made 
the reference appear to have thought tha 
there was a conflict of view between the 
decision in the case of Kuppusami Iyer v. 
Kuppusami. Iyer (4) and -thatin Naga 
Reddiar v. Veerappa Mudaliar (8). We co 


, not understand the learned Judge in the 


latter case to have expressed any opinbn 
with regard to the question of coming n- 
to force or completion ofthe attachment. 
It seems to us quite clear that that deci- 
Sion was based entirely on the.;constmo- 
tion of cl. (6) of r. 53 of O. XXI, Civil Fro- 
cedure’ Code, It is not, however, possible to 
agree with the. view of Abdur Rabim, J., 
in the former case at page 497* that the 


: words in the said clause "either throug the 


Court or otherwise" refer to paymeat or 
adjustment and not to notice. The iter- 
pretation placed by the learned Judge on 
those words is opposed to all cardinalrules 
of construction. We are satisfied thit the 
provision made in r. 53 (6) isonly a secial ~, 
case of the application, of a well-Inown 


*Page of 24. M. L. T.—[Ed.] 
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principle of justice and equity intended-for 
the protection of parties to a bona fide 
transaction without notice. Clause (6) above 
referred to has,in our judgment, nothing 
whatever to do with the completion or 
non-completion of the attachment or its com- 
ing into force. ' 

Mr. Somayya for the appellant contended 
before us that cl, (6) should be confined to the 
invalidation of payments and adjustments 
made by the judgment-debtor under the 
decree attached after receipt by him ofthe 
notice and cannot ba held by implication to 
validate such payments or adjustments 
made before the receipt of such notice. It 
is impossible to accede to such a contention. 
Indeed Mr. Somayya himself shrank from 

“saying that actual payments in cash were 
not to bə protected, but contended that ad- 
justments stood on a differentfooting. Ws see 

` no logic in this; provided they were made in 
good faith aud without notice, payments 
and.adjustment must stand or fall together, 
The necessary implication of the provision in 
ol. (6) of r. 53 is that it is only after thejudg- 
ment-debtor under the attached decree re- 
ceives either.through Court or otherwise 
notices of the order of attachment that any 
payment or adjustment made by him to his 
deeree-holder will not be recognized by the 
Court and that, therefore, if such judgment- 
debtor should in ignoranee of such attach- 
ment have made any payment or adjust- 
ment, it should be regarded as a payment or 
adjustment properly made under the decree 
to the rightful person. No question can in 
such a case arise with regard to any pay- 
ments not really madeor any adjustments 


not bona fide effected. We are inclined to. 


agree with the view taken by Abdur Rahim, 
J., in Kuppusami Iyer v. Kuppusami Iyer 
(4) that notice to the judgment-debtor of 
the attached decree under r. 53 (6) is not 
necessary for the purpose of completing 
the attachment and that the attachment is 
complete before any such notice is issued. 
Rule 53 (1) provides that the attachment 
ofa decrees shall be made,ifthe decree 
sought tobe attached was passed by an- 
other Court, then by the issue to such other 
Court of a notice in the terms thereinafter 
referred to. There is no room for any 
doubt or ambiguity in the language em- 
ployed. The expression “by the issue to 
such other Court of a notice” is apt and 
sufficient to indicate that for the making 
of the attachment the notice should be to 
the Court which passed the attached 


decree. It cannot, of course, be contended 
that the moment a mere order of attachment 
is passed by the Court seeking execution the 
attachment . becomes complete. The Code, 
undoubtedly, contemplates, in all cases 
of. attachment some kind of service or 
posting or publication or proclamation 
for the purpose of effectuating an attach- 
ment andin the case of the attachment 
ofa decree the form of effectuation pro- 
vided is the service of notice on the 
Oourt which passed the attached decree. 
The decision of the Full Bench in Sinnap- 
. pan v. Arunachalam Pillai (2) proceeded on 
a construction of r. 54 of O. XXI and only 
held that the | proclamation prescribed -in 
cl. (2) of the rule was the mode in which 
the attachment orderedshould be effected. 
The conclusion was based on ‘the collocation 
of the clauses in the rule and the necessity 
1nevery case of theorder made being served 
or promulgated. With reference to r.53 we 
are unable to regard the provision in cl. (6) 
for notice as a pre-requisite for the com- 
pletion ofthe attachment, But though on 
general principle after completion of the 
attachment any dealing in vegard to the 
attached property is forbidden it does not 
follow that persons who act bona fide with- 
out notice should in no case be protected. 
Ithas been strenuously contended by the 
learned Vakilfor the appellant thats. 64, 
Civil Procedure Code, provides that "where 
an attachment has been made, |. apy 
payment to the judgment-debtor of any 
debt, dividend or other moniez contrary to 
suchattachment, shallbe void as against 
all claims enfórceable under the attach- 
ment; But the rules in the First Schedule 
„ofthe Procedure Code are under terms of 
8. 121, Civil Procedure Code, made part of 
the Code itself and it, therefore, follows 
that el. 6 of r. 53 merely provides an excep- 
tion to the general rule embodied ins. 64. 
If, therefore, in the present case it has been 
found, as it appears to have been, that the 
judgment-debtor of the attached decree 
had no notice of the order of attachment 
at thetime when the payment and ad- 
justment pleaded were made, then it follows 
that even though the attachment had 
already become complete and effective, the 
paymentand adjustment should be -recog- 
nized by the Court and the question 
whether or not the notiee provided for 
in cl. (6)is necessary for the attachment 
being complete or coming into force, does 
not directly arise. But the question hag 


Nd 
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“been: PAG, DI "our. "décision aud. we, 
< thínk'that it logically follows from what 
“we have said that the notice to the judg- 
Taent- debtor referred to ' 
0. XXI, Civil Procedure Code, is not neces- 
‘Bary to ‘make the attachment come into 


in r. 53 (6) of 


force. In the view we have taken r. 53 (6), 
Civil Procedure, Code, is quite plain nor. do 


, We regard it as necessary or useful to 


suggest the desirability,. by any new rule, 
of providing for notice to the necree- 
Holder of the attached decree, because to 
do so would only. be to afford fürther time 


“and óppórtunity for fraudulent dealings | 


with regard, to attached decrees. 
Y. N.V. Reference answered accordingly. ; 
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E Orvin APPEAL No. 2060.0F 1922. 
November 11; 1926. 


l 4 - 5 Present:—Mr. Justice Broadway 


- ^  gnd Mr. Justice Zafar Ali. ` 
, Misammàt RAM KAUR— PLAINTIFF 
-= Same APPELLANT 
`, versus 


uu. ATMA SINGH AND: ANOTHER-— 
vov . DEFENDANTS—RESPONDENTS. 


-.: yan as follows: 


h Hindu Law—Will—Construction—Malik wa qabiz', i 


‘milkiyat’, absolute estate—Restric- 
‘tions n enjoyment of absolute estate, validity of— 


The material portion ofa Will made by a Hindu 
After my “death the aforesaid two 
gons’of mine and other sons who will be born in 
future-will become ‘the owners .and possessors (malik 


whether confer 


^e Attestation of Will—Estoppel. 


iwa qabiz) of every kind of property left by me in’ 


"equal shares. But the property ‘owned by the 
legatees.will remain under the management of my 


wife Musammat Ram Kaur during her lifetime. * 


: Musammat Ram Kaur, mother of the legatees, during 


" Her lifetime will be competent. to make every kind . 


of’management of their property and to look after 
them. -None of the legstees during the lifetime of 
their mother will take management of his property 


into his hand. No legatee will have a right to inter-. 


fere in her management to get the property of his 
share partitioned and to alienate it or to encumber 
it with any charge : 


Held, (1). that the .sons of the testator, acquired an 


absolute right to the properties devised to them ; [p. 
508, col. 1.] 

(2) that the right. ‘of management and the right to 
enjoy the rents conferred on the testator's wife,'being 
restrictions ‘on the enjoyment of an absolute -estate, 


: could not be given | effect to, so as to postpone the right 


s 


tagu ot oe 


af the s sons to the corpus of the Property; tp- 510, col. 
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"E 


* ET KAU, | ATMA BINGE, : 
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(3). ‘that the ` festatora Sdn had, , ‘therefore, the, 
porer to’ alienate the properties devised to thein; 
ibi s 

(4) that the. mere fact that the sons had attested: 
the Will did not operate., as an estoppel against the ' 
Sons, [ibid.] 

Where a ‘Will confers: an absolute gift, but’ directa 
that the property -so given shall not be made over tò 
the legatee until he has attained a certain age 
beyond the period of his majority, such direction 
is inoperative, unless the Will confers an interest in 
‘the property. upon some person for the intervening 
period, and the legates- is entitled. to:have the pro- 
perty, handed-over to him as soon ashe, attains his 
majority .[p. 509, col. L] . 

Gosling v. Gosling (2), Lloyd v. Webb (3) and Husen- 
bhoy Admedbhoy v. Ahmedbhoy "Habibhoy (4), fol- 
lowed. 

.First appeal from a decree. of. the 
Senior Subordinate Judge, Amritsar,. dated 
the 24th July, 1922. . 

Bakhshi Tek Chand and Mr. Jagan Nath 
Bhandari, for the Appellant. . 

: Messrs. Manohar Lal and Mehr Chand. ` 


Mahan for the Respondents. 


' . JUDGMENT, 

“Broadway, J.—One Mohkam Chand, 
an Ahluwalia of. Amritsar, died on the llth 
‘of August, 1920, leaving him surviving & 
widow, Musammat Ram Kaur, and two sons, . 
Gurbalhsh Das and Narsingh Das, theformer 
of whom was a major, while Narsingh Das 
was a minor. On the 10th of August, 1920, 
Mohkam Chand had executed a Will which 


“had been attested as a witness by Gur- 


bakhsh Das. The attestation included a: 


` Statement by Gurbakhsh Das, aged about 


18 years, to the effect that he had read the 
Will and that it was correct. On the 12th of 
March, 1921, Musammat Ram Kaur pro: 
pounded the. Will and asked.for Probate: 
thereof as the executrix. This application . 
-for Probate was opposed by Bala Mal and 
Gurbakhsh Das, Bala Mal claiming to be an’ 
alienee from Gurbakhsh Das. Gurbakhsh Das 
later withdrew his caveat and despite Bala 


.Mal's objections: Probate was granted to 


Masammat Ram Kaur on the 4th of February, 
1922, In the meantime, on the l7th of 
August, 1921, Gurbakhsh Das had executed’ 
a deed of sale in favour of one Atma Sin gh, 
purporting to sell his (Gurbakhsh Das’? 
half share in three specific shops which’ 
had formed part of Mohkam Chand's estate.’ 
On the 3let of August, 1921, Musammat Ram 
Kaur instituted a suit against Atma Singh: - 
and hereon Gurbakhsh Das asking for a’ 
declaration that the sale in question was 
null and void and, therefore; incompetent.’ < 
It was also urged that it had been made- 
without consideration. Her guit having: 


-- aa gd s = d 
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been dismissed she has come upto this , 
Court ` in. appeal through Mr. Tek- Chand,” - 
` while Atma Singh has, through Mr: Manohar ^ 
, Lal,- filed-‘a ‘cross-appeal relating. to the’ 
question of costs.. |‘ IRR E MR 
The main:question in this:appeal is-whe 
ther the Will has been correctly- interpreted - 
by the trial Court. This Willis to béfound - 
printed at pages 34-7 of the paper-book:: Tt - 
commences with the statement. of- the: 
testator’s position in life and the. motives’: 
which induced him to execute the Willand 
also names the members - of ‘his ‘family. 
After giving a description of-his property . 
he, proceeds to deal with it, the important: 
clausés being cls.-2,3-and4., Clause 2 is as - 
follows:— : NL 

"After my death the aforesaid: two sons. 
of mine and other sons who will be born. im * 
future will become the owners and possessors- 
(malik wa qabiz) of every kind of property . 
left by me' in equal shares. But the pro-. 
perty owned by the legatees will. remain. 
under' the management of my wife Musam: . 
mat Ram - Kaur- during her. lifetime. 
Musammat Ram  Kaur, mother of the 
legatees, during her -lifetime ‘will be, 
competent to make'every kind of manager. 
ment of their property and to look after . 
them. -None of the legatees: during the.. 
lifétimeé: of their mother will take manage- 
ment of his'- property- into. his hand. No 
legatee will havea right to interfere in her 
management. to get the property of his 
share partitioned and to alienate it.or to 
encumber it with any charge. No creditor. 
oy - decree-holder of a legatee will -be. 
competent to realize his demand from the 
share, of the said legatee by means of 
attachment and -auction-sale through. Court. 
If any legatee violates the above condition, , 
the. aforesaid -«Musammat. Ram Kaur the 
manager, willbe competent to. have the. 
attachment and sale proceedings set aside 
and the property released." __ z n 

- Jt isin reliance on this clause that this 
suit has, been instituted. . Reading this 
clause by. itself, in my. judgment, it is 
perfectly clear that the sons of-the testator, 
acquired an absolute right to the properties, 
devised to them, It has, however, been 
urged by Mr. Tek Chand that in order to 
interpret the Willasitshouldbe interpreted 
it is essential that the whole of it should be 
examined and duly weighed. In this view. 
he ie, of course, perfectly correct, for it is 
quite possible that one clause which prima 
. faeie would’ devise an absolute estate on a, 
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legatee might be governed by a later clause 
reducing. that estate. to something other: | 
than an absolute one. It has ‘been further. 
urged-that the -mere use of the expressions 


:'mialik-wa qàbiz do: not, of themselves: 


connote the passing of: an -absolute. estate ` 
and on this point various authorities have: 
been cited: Turning to the other elauses of: 
the Will'it will bé.seen that in cl. 3 it is laid: 
down that Musammat Ram Kaur is to be- 
fully competent to realize all the debts due. 
to the. estate and to carry on the current: ` 
business, a part of which.was a contract of: ` 

salé of. liquor, under her. own personal, 
supervision. The immoveable property was; 
to be managed by her, she being responsible: 


. for the realization of the rents as well as the: 


settlements of ‘the rents. She was to be, 
responsible for the repairs to the ‘houses. 
Then come the following words: = | - 

“She will have full powers to spend the: 
income of rent, interest and profits of the: 
trade business on expenses relating to the, . 
family, education, betrothal, marriage and... 
ether expenses of her children. Each and, 
every night the legatees will give the daily- 
income of the shops to her, and they will: 
get money from her according to their need. . 
In.other. words she will be competent to- 
make management -of- every kind. None, 


"wil have a right to interfere in her: 


management. and to take an account from 
her. But .she. will not be competent to 

nate the property of 
the-legatees.” ht ANE. 
«It has been urged by Mr. Tek Qhand dhat 
under.the terms of these two clauses the, 
corpus of. the property was vested to a- 
limited extent in the two sons but that they; 


à 


“had been deprived of the’ enjoyment of tho 


income thereof, the enjoyment ofthe same 
being made over to Musammat Ram Kaur. 
for her life. He, thérefore, urged that the . 
estate that vested in the sons on the death - 
of their. father was one other than an’ 
‘abeolute one and that, therefore, the 
alienation of a portion of the corpus of the. 


„estate by one of the legatees being opposed 
not only to the Will but to the estate whith, 


was taken by him under ‘the Will, must be 
declared void. Inthe alternative he urged’ 
that assumfng that the estate taken by the - 
sons was amabsolute one, nevertheless the 
income having been madeover to Musammat. 
Ram Kaur for her life entitled her to retain 
possession of the entire estate of the testator. 
during her lifetime and that, therefore, in. 
any event, she would ‘be entitled to a’. 


" 
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declaration to the effact that she could 
retain the properly and enjoy the income 
thereof during her life. Ou the other hand 
:t was urged by Mr. Manohar Lal that once 
the estate had vested absolutely in tha 
legatees any conditions or directions 
rastricting their enjoyment of the property 
as owners should be disregarded. He also 
urged strenuously that by a proper reading 
of this Will it should be held that the view 
taken by the trial Court w&sorrect and 
that the estate that passed wasan absolute 
one. Attention was drawn to various 
authorities, such as Mulla's Hindu Law, 
Majumdar's Hindu Wills Act, Gour's Hindu 
Code and Mayne's Hindu Law. At page 371 
of the 4th Edition of Mulla's Hindu Law, 
para. 318 runs as follow5:— 

“Where property is bequested absolutely 
to a person, but the Will containsa direction 
that it shall not be alienated, or partitioned, 
or that it shall be applied or enjoyed ina 
particular manner, such direction is in- 
cperative, and the legatee is entitled to 
receive the property as if the Will had 
contained no such direction.” 

Again in the next para. 319 it is said that 
“where a Will confers an absolute gift, but 
directs that the property so given shall not 
be made over to the legatee until he has 
attained a certain age beyond the period of 
Lis majority, such direction is inopera- 
tive, and the legates is entitled on attaining 
his majority to receive the property as if the 
Willshadcantained no such direction, unless 
during the interval the income of the 
property is clearly disposed of in favour of 
gome other person. The passages referred 
to by the learned Counsel in the other works 
cited are to the same effect, In applying 
these principles to the present case it is 
first necessary definitely to  construe the 
terms ofthis Will. After giving full weight 
toMr. Tek Chaud's arguments and the 
authorities cited by him it seems to me 
that the correct interpretation of the 
docunient in question is that the estate 
taken by the two sons was an absolute 

oae. I have borne in mind what has been 
` said at the Bar with regard to the value 
to be placed on expressions such as ‘‘milki- 
git’ and ‘malik wa qabiz'. I have also borne 
in mind that their Lordships ofthe Judi- 
cial Committee in Surajmami v. Rabi Nath 
Ojha (1) and other similar authorities, while 
* (1) 30 A. 84; 5 A. L.J. 67;7 C.IL.J. 1511: 35 I, AS 


17: 12 C. W. N. 231; 18 M. L. J. 7; 10 Bom. L. R. 59; 
3 M. L. T. 144 (P. ©), 
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laying down that the expression ‘malik wa 
qabiz' raises a presumption that full owner- 
ship is intended to pass, held that it is 
a, présumption which the Burrounding 
élreumstanées may iebut. Inthe present 
case I am unable to see any circumstances 
which could or shouldreduce the mean- 
ing of these expressions to anything less 
than a full and absolute estate or ownersbip. 
It was urged that the Will clearly contem- 
plated that the mother should remain in 
possession and that, therefore,the use of 
the word 'gabiz clearly was not meant to 
give the legatees a right to take possession 
of the properly. AsIreadthe document, 
however, the expressions used are those that 
have hecome more or less recognised as 
the correct expressions to be used in docu- 
ments of this nature, connoting clearly the 
intention of the testator to pass an immedi- 
ate estate to the legatee. It will be seen 
that the property is referredto repeatedly 
in this document ‘as belonging to the 
legatees. Incl. 2, after a declaration that 
the sons areto become the ‘owners and 
possessors’ of the  testator's property of 
whatsoever description, we have a refer- 
ence to 'the properly owned' by the legatees 
which is to remain under the management 
of their mother who will again be com- 
petent to make every kind of management 
of “their property". Again, none of the 
legatees during the lifetime of their mother 
will take the management of ‘his property’ 
into his hands, and yet again no legatee will 
have a right to interferein her manage- 
ment fto get the ‘property of his share 
partitioned’ and to alienate it or to encum- 
ber it with any charge. In this view of 
the case it remains to be seen whether 
there has been a disposal of the income 
during the interval in favour af some 
other person. As to this, it has been 
urged that Musammat Ram Kaur must 
be held to have been given a life- 
interest in the income, for, although, accord- 
ing to cl. 3, she ia directed to spend the in- 
come of tbe property on expenses relating 
to the family generally, it is specifically 
declared that nobody will have a right 
to interfere in her management and to 
take an aecount from her. In this res- 
pect it was urged that the fact that she 
had bsen given full controlover the income 
without being liable to render accounts to 
anyone clearly indicated that she had 
an interest in the income of this property, 

Now, such adealing with property is, 
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and has always been, ‘recogaised by the 
Courts ofthis country and of England. In 
Gosling v. Gosling (2) Vice Chaccellor 
Wood is reported as having said that 
“The principle of this Court has alwaya 
been, to recognize the rightof all persons 
wh» attain the age of twenty-one to enter 
upon the absolute uss and enjoyment of 
the property given to them by a Will, not- 
withstanding any directions by the testator 
tu tue effect that they are not to enjoy it 
until a later age : unless, during ths inter- 
val, the property is given for the benefit 
of another.” This principle has been re- 
cognized and followed in decisions of vari- 
ous High Courts in this country. Ino 
Lloyd v. Webb (3) a testator dying in 1896 


bequeathed the whole ofhis property, with: 


the exception of an annuity, to his wife 
and some other specific legacies, to his 
only son, who had attained majority at the 
date of his father's death, but subject to 
the restriction that hashould not be allowed 
to enjoy ituatilthe end of the year 1900; 
and appointed two trustees to carry outhis 
wishes, It was held thatthe son took an 
immsdiate vested interest in the estate of 
the testator and that the condition restrict- 
ing his immediate enjoyment was a condi- 
tion repugnantand wasinvalid. Gosling v. 
Gosling (2) was refetred to with approval in 
this case. 

A case, which has, to my mind, a strong 
rasemblance to the present one, is that of 
Husenbhoy Ahmedbhoy v. Ahmedbhoy Habib- 
bhoy (4) where it was held that "where a 
Will confers an absolute gift, but directs 
that the property so given shall not be 
made over to the legatee until he has at. 
tained acertain age beyond the period of 
his majorily, such direction is inoperative, 
unless the Will confers an interest in the 
properly upon some person for the inter- 
yening period, and the legates is entitled 
to have the property handed over to him as 
soon as he attains his majority " There, there 
wasa clause in the Will which was practi- 
eally identical with the third clause of the 
Will now under consideration. After mak- 
ing a bequest of the properly, moveable 
and immoveable, to the legatee in that case 
the testator went on to say that “when the 
said Husenbhoy Ahmedbhoy attains the age 
of twenty-five yeara my ‘executor’ shall 


(2) (1859) 125 R. R. 107 at p. 112; Johns. 265; 5 Jur. 
(x. s.) 910; 70 E. R. 493. 

(3) 24 C. 44: 12 Ind, Dec. (x. 8) 694, 

(4) 20 B, 319; 4 Bom. L. R. 330. 
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make over my said property to him and till 
then my 'executor' Ahmedbhoy Habibbhoy 
shall keep with him.the whole of that 
property. And as to such interest as may 
be realized by him, he shall deal with the 
same in such maaner as he thinks fit. The 
said Husenbhoy Ahmedbhoy or any one 
else has no right to ask for an account, 
etc, in respect of that matter.” Here, 
there was a Will containing a clause post- 
poning the enjoyment of the income of 
certain properiy which had vested in the 
legates to a specific period and a provision 
was made for the executor to use and enjoy 
the income of the said property as he 
pleased with the provision that neither the 
legatee nor anybody else had a right to 
call upon the said executor to call for an 
account thereof It was held in that case 
that the legatee took an immediate estate 
and thatthe executor was bound to hand 
over the estate to him without waiting for 
the psriod laid down. In the present case 
there is a similar provision making Musam- 
mat Ram Kaur manager of the property 
(and in more places than one in this Will 
she is referred to as the manager) and 
directing her to use the property not at Will 
but for the use and benefit of herself and 
her sons (the legatees), a provision being 
made that neither the said legatees nor 
anybody else should call upon her to render 
an account of her management. Iagree with 
Mr. Tek Chand that this does not make her 
an ordinary guardian of the property but it 
seems to me that it cannot be Said that 
the estate orinterest givento her under 
the Will was one carved out of the abso- 
lute estate that was given to Gurbakhsh 
Das and his minor brother under the Will, 
and I cannot regard the provision with 
regard to the income of the estate as fall- 
ing within the purview of the proviso 
referred to in Gosling v. Goling (2) and 
para. 319 of Mulla's Hindu Law. I can- 
"ot hold that during the interval that 


'elapsed from the death ofthe husband to 


her own death the income of the property 
had been disposed ofin "favour of some 
other person.” Admittedly conditions 
restraining alienations or partition must 
be disregarded. That is perfectly clear 
from para, 318 of Mulla's Hindu Law, a 
paragraph hased on certain definite 
authorities. Thisinterpretation is, in my 
judgment, further supported by the fact 
thatin para 4 of this Will provision is 
made for Musammat Atma Devi, the step- 
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> SS). mother of the testator. There certain shops | © OUDH CHIEF COURT. E 
and houses specified are madeover to her - MiscgLLaNEOUS ÁPPEAL No. 6 or 1927. 
and then come the following words:— `> July 15, 1927. i 
“She will be fully competent to locateand _ Present :—Mr. Justice Misra 
' eject tenants. She will be bound to effect and Mr. Justice Hasan. 


repairs out of the income of the rent. She BHOPAL SINGH--DEFENDANT—APPELLANT 

will be fully competent to spend ‘the i versus PE s 

.  rémaining.income of rent. But she will. AVADH BEHARI AND OTBERS— PLAINTIFFS 
.. ` have no rightto alienate the above shops .  —RESPONDENTS. ` 24 
| and houses." m Civil Procedure.Code (Act V of 1908), O. XXIII, 


Thatisthe creation of a life-eatate in  T..1—Application for withdrawal of suit with liberty 
TE : Pa ; to b h t—Order all thd — 
favour of Musammat Atma Devi in connec- to orma Tres uri Graer akang withdrawal 


tion with certain specified property. Similar Where a plaintiff applied for withdrawal of suit: 
words are not used in: dealing with the, Th ADENY to bring aon suit and the Court merely 
west of the property which was to be under veld us oid m mur. bp arene 
| the management of Musammat Ram Kaur. ed permission to file a fresh suit. "To. 3h eo E] M. 
It may be that it was the intention of the. “Appeal against an order ofremand, dated 
testator, while giving his property to his’ the 10th December, 1926, of the Officiating 
| sons; to place the management of the said «District Judge, Hardoi, reversing that of 
property in the handsof his wifein whose the Assistant Collector, First Class, Hardoi, 
‘business capacity, honesty and reliability dated the 91st May, 1926. é 
he obviously had the utmost confidence. Mr, Radha Krishna, for Mr. Hargobind 
But what we have to see is whether he Dayal; for the Appellant:- | : 
has’ been able to carry out his intentions : My H. N. Das, for the Respondents. ; ` 
.or wishes in this connection; and after a: . ie : 2. 
most careful perusal and study of this JUDGMENT.—Thisis the defendant's 
document I.am forcéd to the conclusion appealfrom the decree of the Officiating 
that the view taken by the Senior Subor- District Judge of Hardoi, dated the 10th of 
' dinate Judge is correct and thatthe estate December, 1926, reversing the decree of'an 
“that passed underthe terms of the Will. Assistant Collector of the First Class of the 
to: the two. sons was“ an absolute one and ‘same place, dated the 21st of May, 1926, ina 
“that the.right of managementand theright suit for arrears of rent under s. 108, cls. 
to enjoy the. rents conferred on Musam- `2 and 3 (a), of the Oudh Rent Act, 1886. - 
“mat Ram.Kaur isnot such an interest as The circumstances of thecase are as 
can be given effect to, to postpone the mak- follows :— XR 
-. ing over of the corpus of the estate tothe ` Previous to the suit now under appeal the 
` legatees. Gurbakhsh Das, therefore, was not plaintiff-respondent had brought a suit for 
' acting illegally in making the alienation the same rélief against the defendant-ap- 
:  'thathe did, and I would,therefore, dismiss pellant in a Court of competent jurisdiction. 
'' this appeal with coste., y. - Eventually thatsuit was withdrawn and the | 
' "With reference to the cross-appeal, hav- . present suit was instituted. . The defence, 
“ing regard to the fact that the defence set with which we;are concerned at present, is 
“up by the defendants during. the trial that the present suit, was barred by reason 
-amply justified the orders passed as to of mo permission having. been granted in. 
'eosts bythe trial Court, I would dismiss it ‘the previous suit for re-institution. 
also . with costs. l . ^ The Court of first instance gave effect 
In eonclusion, although the above dis- to this defence and dismissed the suit, On 
. poses of the appeal I would note that I appeal by the plaintiff the learned Distriot 
“do not think that it has been proved that Judge of Hardoihasset aside the decree of 
: ` “the property in suit was joint property. the Oourt of first instance and remanded 
'- . "*'TI would also hold that Gufbakhsh Das’ the suit for determination on merits to the 
` attestation of the Will does not opperate as Court of first instance. `` > 
' an: estoppel. i : . The objections are taken. before us to th 
|| . Zafar Ali, J.—I agree. - i order passed by the Court below. (1) That 
2 A N. As Appeal dismissed. _ the order permitting the withdrawal of the 
: f . ` previous suit does not expressly reserve any 
ir ; 4 ot ‘liberty to the plaintiff for re-institution, and 
Be Ae fe uS D Sn dus '- (2) that eyen if the order be 80 construed, ag 


cost. ©. 1927) | 
to have granted such liberty the order was 
made without jurisdiction inasmuch as 
the grounds on which it was made are not 
the grounds contemplated by the provisions 
of O. XXIII, r. 1, of the Code of Civil Pro- 
^ cedure. ] - 
' We overrule both these contentions and 
uphold the order of the lower Appellate 
Court. Asto the first contention, it is true 
that the order recorded by the Court is 
meagre in words and is not sufficiently ex- 

licit. It only says: “ Withdrawn- File.” 
But when read with the application on which 
the order-was made there is no doubt in our 
mind that the word ‘ withdrawn " means 
permission to withdraw the pending suit 
and that the word ‘ file" was intended to 
grant liberty to file the suit ‘again at a 
subsequent date. Even if the word “ filé " 
were not made part ofthe order we would 
have been justified in. reading the order 
of withdrawal. together with the  con- 
tents of the application for withdrawal con- 
taining the prayer for permission to re- 
. institute the suit as was done in the case of 

Khudi Rai v. Lalo Rai (1). : "L1 

As to the second ground of attack, we have 
read the application on which the order of 
withdrawal was founded and are of opinion 

that it sufficiently discloses grounds covered 
- by the provisions of r. 1 of O. XXIII of the 
Code of Civil Procedure. o 
' We accordingly dismiss this appeal with 
costs, i : a 
‘“@H | 
‘ ALN. Aa 


(1) 93 Ind. Cas. 1001; 5 Pat. 23; AI, R. 1926 Pat, 
259; 7 P. É, T. 495, 
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“ Second appeal from a decree of the 
Senior Sub-Judge, with powers of District 
Judge, Jullundur, dated the 20th January, 
1927, reversing that of the -Sub-Judge, 
Fourth Class, Jullundur, dated the 6th July, 


. 1926. 


Mr. Hazara Singh, for the Appellant. 
Mr. Niaz Muhammad, for the Respond- 
ents. i ` s 


-JUDGMENT.—Acting under. s. 150 
of the Land Revenue. Act the Revenue 
Assistant. of Jullundur directed the plaint- 
ifs to dismantle a building alleged to 
have been constructed on a public road. 
The road in dispute is situate in a village 
‘and is entered in the Revenue Records as 
shamilat deh hasab rasad khewat sharah-i- 
am ghair mumkin rasta, The plaintiff 
instituted a suit for a declaration that the 
land alleged to have been encroached upon 
‘by him is owned and possesséd by him 
and is not part of the public road and 
that the order of the Revenue Assistant 
"was invalid and illegal. The suit was 
dismissed by the trial Court, but the Senior 
Sub-Judge on appeal held that the Re- 
venue Assistant had no jurisdicticn .to 
issue the notice andon that ground alone 
decreed the plaintifi’s suit. He found that 


` the Houses of the plaintiff "are of fairly 


LAHORE HIGH COURT. | 
Sgoonp Civinh Arpeat 847 or 1927: 
June 29, 1927. 

Present:—Mr. Justice Jai Lal. 
Musammat AMIR BIBI—DEFENDANT— . 
APPELLANT 

: versus 
DHERU AND ANOTHER— PLAINTIFFS ` 
. — RESPONDENTS. 

Punjab Land Revenue Act (XVI of 1887), s. 150, 
scope of —Nature of land, change in; effect of—Juris- 
diction of Court, determination of. : 

Section 150 of the Punjab Land Revenue Act is not 
intended to apply to cases where the original nature 
of the land has been altered long befofe action under 
that section is taken. . 

It is the nature of the property atthe time of the 
suit that determines the question’of jurisdiction. 


long standing" and consequently at the 
time of the suit or the notice by the 
Collector theland had ceased to. be land 
-as defined in the Punjab Tenancy Act and 
the.Land Revenue Act and, therefore, s. 150 
-of the latter Act did not authorise the - 
-Oollector to issue a notice. The matter iš 
not free from doubt butit appears to me 
‘that s. 150 was not intended to apply to 
cases where the original nature of the 
land had been altered long before action 
under that section is taken. The original 
nature of the land having been changed 
the above conclusion also disposes of the 
ground taken by Counsel for the appellant 
that no appeal lay to the Senior Sub- 
Judge but that the suit being in respect 
of the land the appeal lay to the District 
Judge. It is the nature of the property 
at the time of the suit that determines 
the question of jurisdiction and there ig 
mo doubt that according tothe finding of 
the Senior Sub-Judge it was. no longer 
land as defined in the Land Revenue Act 
when the notice was given and the suit 


“was filed. The suit was, therefore, an un- 


classed one and the appeal was cogniz« 


—- -4 


5B» o 

able by.the ‘Senior Sub Judge. I dismiss 

this appeal with costs. 
8. L. 


* Appeal dismissed.. 


.OUDH CHIEF COURT. 
., Divorce CasxNo. 5 or 1926. - 
4 Present —Mr. Justice King. . 
Inre Mes. J, H. MATTHEWS—Intasvenor 
F. A. D'ORUZ—PRTITIONE2 ` 
3 ; |o versus | | ] 
. Mrs. W. E. D'ORUZ AND OTHERS— , 
2 RESPONDENTS. f 
Divorce Act (IV of 1869), s. 16—Intervenor's appli- 
cation for. reversal of decree nisi giv months after 
decree, whether maintainable—Near relative of ve- 
spondent or witness im divorce case, if entitle to 
intervene—“Not being brought before the Court, 
meaning of—Evidence Act (I of 1872), s.85—Entries, 
4n. Prescription Register of Government Dispensary, 
admissibility of. ; 
'The pen “during that period" ins 16 of the 
Divorce Act, 1869, means .the period from the 
date of the decree nisi up to the tige when the - 
decree is made absolute and it is not the intention 
of the Legislature that no personcan be heard to 
show cause why the decree should not be made 
absolute if he fails to apply within six months from 
‘the date of the decree nist. It is competent to .any 
person to intervene at ‘any time : before a decree misi 
-is ma ) 
Dan to elapse before: a decree nisi can be made 
absolute has or has not- elapsed. [p. 512, col. 2; p. 513, 
ohl]' CE C E 
° d mere fact that the intervenor- happens to be a 
pear relative of the respondent is not per se à ground 
for refusing t$ allow him to intervene. Whatever 
‘his motives may .be; where such intervenor is the 
- moving spirit of the intervention and is not a mere’ 
figurehead, is fighting the caseat his own expense, 
“and is taking a keen interest. in the case himself, there’ 
is no.reason why his application cannot be heard and 
* decided on its merits. tp. 513, cols. 1 & 2.3. 
^4 Howarth v. Howarth (2), followed. $ ` 
Harriet A. King 'v. James S. King: (1),. distingu- 
ished,. sro B - 
A witness im a divorce case is not precluded from 
showing: cause why the decree nisi should: not be! 
made absolute. [p. 513, col. 2.] "EM 
‘The words “not being brought before the Court” 
in s. 16 of the Divorce Act, | 
"brought before the Court at any time up to the date 
of intervention.” Adultery since the decree nisi is 
mot theless a fact "not brought before the Court,”, 
because from the date of its occurrence it is’ impos- 
gible that it should have been so brough$ before the" 
"Court. |ibid.] li : 
tC Hulse v. Hulse and Tavenor (3), followed. 
" natries in-a Prescription Register maintained by a 
.Government compounder in a Government Dis- 
pensary are ‘admissible under s. 35 ofthe Evidence 
‘Act, although tho particular compounder or com- 
pounders who madè those entries have not been called 
Ais witnesses to prove their handwriting. . [p.-516, col, 


MRS. J. N. MATTHEWS, In re. 


May 4, 1927... on 
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de absolute, whether the minimum. time re- . 
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mean “not being , 
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Applieation under the Indian Divoree 
Act, 1869. : 
Mr. R. I. Wahid, for the Intervenor. 
Mr. Moti Lal Saksena, for the Petitioner. 
JUDGMENT.—Fredrick Arthur D'Oruz - 
obtained a decree nisi, for the dissolu- . 


"7 tion of: his marriage with the respond- 


ent Mrs. D'Oruz on the 13th of September, 
1926*, from the Chief Court of Oudh. The 
co-respondent in that cass was one Mr. 
Edwards. The decree nisi was passed un- 
contested in the Chief Court... 

On the 16th of March, 1927, the petitioner 
applied for having the decree mis? made 
On the 23rd of March, 1927, Mrs, 
Matthews, who is the respondent's mother, 
applied as an intervenor for having the 
decreenisi reversed on thefollowing grounds: 
(i) that the decree had been obtained through 
the, -collusion of the petitioner and the 
co-respondent, (2) that the petitioner had 
cohabited with the respondent almost up 
to the date of presenting his petition, and 
(3) that at the time of presenting the peti- 
tion. and ever since the petitioner has been 
Openly living in adultery with one Miss 
Newton. s i 

The petitioner totally denied the alleged 
collusion ; and the alleged’ cohabitation with 
his wife nearly up tothe date ofthe peti- 
tion ;-and the alleged adultery with Miss 
Newton. His learned Counsel also raised 
certain legal objections to Mrs. Matthew's 
intervention. |, f . 

In the first place he contended that thé 


.Oourt had no jurisdiction to try the issues 
raised bythe intervenor, since her applica- 


tion was time-barred, being filed more than 
six months after the date of the decree 
"isi. I think there is no force in this ob- 
jection. Under s. 16 of the Indian Divorce 
Act, 1869, the decree nisi cannot be made ab- 
solute until after the expiration of such time, 
not less than six months from the pronounc- 
ing thereof, as. the High Court, by. general 
or special order, from time to time, directs. 
During that period any person shall be at 
liberty to show cause why the decree should 
not be made absolute, Ithinkthe expres- 
sion "during, that period" means the 
period from the date of thé decree misi up 
to the.time when the decree is made abso- . 


. lute; and it is not the intention of the Legis- 


lature that no person can be heard to show 
cause why the decree should not be made 
absolute if Le fails to apply within six 
months from the date of the decree nisi: 

* See 98.1nd, Cas, J019,—[Ed.] ` pm 
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Thelanguage of the Matrimonial Causes 
Act, 1860, is similar, and there are several 
rulings of the Courts in England to the 
' effect that it is competent for any person 
to intervene at any time before a decree 
nist is made absolute, whether the minimum 
time required to elapse beforé a decree 
nisi can be made absolute has or has not 
elapsed. This objection has not. been 
seriously pressed, so I think it unnecessary 
to quote the English rulings. 


The petitioner's Counsel also objected that 
Mrs. Matthews was not competent to show 
cause why the decree nist should not be 
made absolute, because she is the respond- 
ent's mother and merely acting on the re- 
spondent's behalf. The English authorities 
show that itis not open to the respondent 
to intervene, and similarly it is not open 
to any third person, acting at the instance 
or on behalf of the respondent, to intervene. 
The learned Counsel has relied upon the 
ruling of the Bombay High Court in the 
case of Harriet A. King v. James S. King 
(1). In that case the intervenor was the 
respondent's own Solicitor, who was acting 
on the respondent's instructions. The Court 
held (very rightly) that, when the respond- 
ent was not competent himself to intervene, 
he could not indirectly get his Solicitor to 
- do for him what he could not do for him- 
self. That case, however, is clearly dis- 
tinguishable on the facts. In that case 
the intervenor was clearly the respondent's 
agent acting under the respondent's instruc- 
tions. In the present ease the intervenor is 
the respondent's mother, and the respondent 
is living in the intervenor's house, but there 
are no other facts from which one could 
infer that the intervenor is acting at the 
instance or on behalf of the respondent. 
The mere fact that- the intervenor happens 
to be a near relative of the respondent is 
not per sea ground for refusing to allow 
him to intervene [Howarth v. Howarth (2).] 
Mrs. Matthews professes to intervene mainly 
in the interests of the children. Whatever 
her motives may be, I think she is the 
moving spirit of the intervention and is 
not a mere figurehead. She is fighting the 
case at her own expense. She has 
taken the keenest interest in the case her- 
self, appearing personally at all the hear- 
ings, whereas her daughter, the respondent, 
has not appeared in Court or given evi- 


(1) 6 B. 416; 3 Ind. Dec. (N. s.) 733. 
(3) (1884) 9 P. D. 219; 51 L. T. 872. 
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dence. Isee no reason, therefore, why her 
application cannot be heard and decided on 
its merits. : | 
:Itahas also been objected: that Mrs; 
Matthews cannot act as intervenor because 
she was herself a witness in the divorce case. 
It is true that ‘she was called as a witness, 
but apparently she was not produced by the 
respondent, but was. called as a Court wit- 
ness merely for proving certain documents. 
In any case I cannot find any authority for 
the view that a witness in a divorce case is 
precluded from showing cause why the 
decree nisi should not be made absolute. 

It has also been objected that the petition- 
ers adultery subsequent to the decree misi 
is not a ground for reversing such decree. 
I cannot aecept this contention. J think 
the words “not being brought before the 
Court" in s. 16 of the Indian Divorce Act 
mean, "not being brought before the Court 
at any time up to the date of intervention." 
This is the view that has been taken of 
the same expression in the Matrimonial 
Causes Aet, 1860, by the Courts in England, 
Lord Penzahee in the case of Hulse v.: 
Hulse and Tavenor (3) made the following 
observations: . | 

"I see no reason so to narrow the mean- 
ing ofthe words 'not brought before the 
Court’. Adultery since the decree nisi is 
not the less a ‘fact not brought before the 
Oourt, because from the date of its occur- 
rence it was impossible that it should have 
been 80 brought before the Court,” 

I think I am bound to follow tile rulings 
of the Court in England in this respect. 

Having cleared the ground by disposing 
of the preliminary objections, we have now 
to deal with the facts alleged by the inter- 
venor on their merits, 

The allegation that the decree nisi was 


. obtained by collusion between the petitioner 


and the co-respondent has not been proved. 
Mrs. Matthews in her affidavit stated that 
the co-respondent had not paid any money 


“under the decree to the petitioner, but 


has obtained afalse receipt for the same. 
The allegation was that there’ was an un- 
derstanding between the petitioner and 
the co-respondent, that the petitioner would 
not realize any sums: decreed as costs or 
damages against the co respondent.. The 
petitioner did in favtt obtain a decree for 
a thousand rupees ‘a3 "damages against 
the co-respondént, ‘andthe intervenor al- 
(3) (1872) 2 P. 259; 40 Tid, Mat, 51; 24 L, T. 847; 19 

W, R, 680, 


tat , period and 
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^leged that the petitioner had not realis- 
‘ed the money or any part of it, but 
had given.the co-respondent a false receipt 


for this sum. The petitioner. denied in- 


the Court that he had received any money 
from the co-respondent in satisfaction of 
his decree, and denied that he had given 
.the co-respondent rany receipt. It subse- 
‘quently appeared from Mrs. Matthews' ex- 
planatory statement that the receipt, to. 
which she refers, was given to the co~. 
. respondent .by the petitioner before the 
"decree was passed, and that it was not 


really a receipt at all, but was a-letter: 


promising not to.claimany damages. As 
it appeared that Mrs. Matthews had made 
-. a false and reckless statement about the 
. petitioner granting a, false receipt, I order- 
' ed' her to deposit security for costs before 
‘proceeding to hear her application. She 


did deposit the security required. As she 


.. . admitted that no receipt had.in fact been 
' ; given for the decretal- amount by the 
petitioner to. the co-respondent, the main 
'.. ground on which collusion was to have. 
been proved was removed. THe intervenor 
has not made any serious attempt to prove 
that the decree nisi was obtained by collu- 
.Bion or -that the decree: was not rightly 
- passed ox the truefacts, and has practical- 


ly confined her ease to the proof of condona- ` 


" tion; and adultery’ with Miss’ Newton. 
Exhibit A-2 purports to bea letter writ- 


- ten by the co-respondent to the petitioner. 


on the 5th April, 1927. This letter was 


intercepted by Mrs. Matthews and I think - 
. she has proved it to be in. the co-respond-- 


ent’s handwriting. This letter shows; that 
. the co-respondent is, friendly with the 
petitioner and prepared to help him, but 
"does not show collusion for: obtaining the 
. deeree nisi on false grounds. 
. I first take up the question of condona- 
tion. Mrs. Matthews alleges that the peti- 


tioner stayed with her at Bareilly from. 


the 4th to the 18th of July, 1925, when the 


. ‘respondent -was.staying in the same house, - 


and. that the, petitioner: and respondent 
occupied the-same bedroom during that 
were on good terms with each 
- other. m. ; ED Dj 

The petitioner admitted .on the 8th of 


- April, 1927, that he did live for a fortnight: 


' gt Mrs. Matthews’ house during the month 
of July, 1925, although: he was foolish 
enough to try and'resile from his admission 

* when he was- called. as a witness, The 

: ‘gllegaticn that.the petitioner and respond- 
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.ent cohabited at Bareilly in 1925 cannot. 


be considered-a mere after-thought. In 
the -proceedings.of the Court of the Dis- , 
trict Judge on the 30th April, 1926, the co- 
respondent’ stated that to the best of his 
‘knowlédge the petitioner and the respond- 
ent last resided together at Bareilly, and the 
Judge framed an- issue: AE 

"Did the petitioner and the respondent 
last reside togetherin Lucknow?" | 

The Judge found sthat thé husband and’ 
wife did not last reside together in Luck- 
now and, therefore, held that he had no: 
jurisdiction to try the petition and returned 
the petition tothe petitioner for presenta- 
tion to the proper Court. The Judge did 
not come to any finding, however, that the 
petitioner and respondent did, as a fact, 
cohabit at Bareilly. ‘Mrs.-Matthews’ evi- 
dence about the petitioner and his wife 
sharing the same room at her house at 
Bareilly in Joly 1925 is supported by the 
evidence of Mr. Kelly (D. W. No. 5). This 
„witness was stopping in the same house. 
during that period and he swears that Mr. 


‘and Mrs, D'Oruz were oecupying one room, 


Of course, he did not enter the room and- 
see them together, but he professes to have 
seen them retiring to the same room for the 
night. ' . e 
. The petitioner, as I have already stated, 
admitted that he did stay for a fortnight 


at Mrs. Matthews’ house in Bareilly in the 


month of July 1925. He also admitted that 
fact in his deposition in the District Judge's . 
Court. He stated that his. idea in going to 
Bareilly wastomakeup tohis wife and bring 
her home for the sake of his firstchild. He 
states that he used tosleep in the verandah ` 


.of the house while his wife: slept in a room. 


He was foolish enough to make contradic- 
tory statements on these points when giving 
evidence in my Court. He tried to make 
out that he’ was never stopping at Mrs. 
Matthews’ house but was staying only at 
the running room or waiting'room, and, 
that he never slept even in the verandah ` 
‘of the house, He .also denied that he had 
any ‘intention of bringing his wife back 
with him. I think he has certainly been 


- untruthfulon these points in giving evi- , 


dence in my Court, but Lam not satisfied 
on the evidence of Mrs. Matthews and 
the witness Kelly that the petitioner 
didcahabit with his wife during his visit 
to Bareilly, Ithink thé probability is that 
the petitioner was staying atthe house and 
gleeping in the verandah (as he originally 
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stated) but that he did not sleep with his 
wife. Theestrangement between them had 
continued fora long time and there is no 
proof of any reconciliation during this visit 
to Bareilly. My chief reason. for doubting 
the allegation regarding the cohabitation 
of the petitioner.with the respondent on 


this occasion is that,ifit had been true, it". 
would naturally have been pleaded as a: 


defencejjin the divorce case. This alleged 


cohabitation was a fact especially . within- 


the knowledge of Mrs. Matthews and, of 
course, within'the knowledge of Mrs. D'Cruz. 
‘They both came to Lucknow with a Pleader 
.in connection with the divorce case, but nó 
defence was raised to the petition on the 
ground of condonation. In the divorce suit. 
there was no clear evidence of any adultery 
committed by the.respondent after July 
1925. At the most there were some amorous 
letters "written by her but no clear proof of 
adultery. Hence, ifthe petitioner had con- 
doned his wife's previous misconduct by 
cohabiting with her in July 1925, this 
would have been a good defence. 
Mrs. Matthews has also stated that the 
petitioner and the respondent cohabited in 
‘February, 1926, but there's no evidence. to 
- corroborate her on: this point. Also the 


assertion is-iopen to the same objection, 


- that, if it had been true, it should have been 
pleaded asa defence in the divorce suit. 

. Mrs. Matthews even suggested that the 
petitioner had visited his wife on the 23rd 
‘of December, 1926, and spent two hours in 
her bedroom with her.: Not only is there 
no evidence to support tbis allegation, but 
thepetitioner has been able to disprove it 
satisfactorily by the production of his rough 
journal(Ex. 26) which shows that he left 
Lucknow on duty asaguard ofa train at 
12-5 on 23rd December, 1926, and reached 
Mughal Sarai at midnight that night. I 
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that is from about March or April, 1926, and 
thatshe has been living with the petitioner 
as his mistress. Defendant's witness No. 2, 
Stanley D' Cruz, is the petitioner's brother. . 
He has been stopping with the petitioner 

at his quarters from September, 1925, up . 
to the 28th February, 1927. He asserts that 
he left his brotherat the end of February 
1927, bacause he was alwaya quarrelling 
with -Miss Newton, who was running the 
house for his brother and sharing. his 
brother's bedroom. This witness is certain- 
ly ina position to know what he is talking 
about, since -he was admittedly . stopping 
withthe petitioner during the period men- 
tioned, but I would.not careto accept his 


. evidence without independent corroboration, 


The two brothers evidently quarrelled and 
are on bad terms. Stanley D’Cruz, after 
leaving his brother, has been living with 
the Matthews, and is evidently on very 
friendly terms with them and with Mr. 


"D'Qurz. Exhibit 19 throws some light upon 


his character. This is a letter admittedly 
written by Stanley D’Cruz in. which he 
admits th&t he committed adultery with 


` the respondent, his sister-in-law. He ‘cer- 


tainly’ makes every excuse for himself, 
laying stress upon his youth and innocence 
and the temptations to which he was sub- 
jected by this. "infamous woman". He 
also deposes that the respondent committed 
adultery with Mr. Edwards, the co-respond- 
ent; and admits that he had quarrelled 
very seriously with his brother, This letter 


- was, no doubt, given at his brbther's insti- 


_ gee no reason for supposing that this rough ` 


journal isa forgery, and it certainly dis- 
poses of the suggestion that he cohabited 
with his wife on the 23rd of December, 1926. 

I, therefore, find the allegation that the 
petitioner cohabited with his wife in July, 
1925, or on any subsequent date to be not 
proved. LM. . 

The next question is, whether there is 
sufficient proof that he has been living in 
adultery with Mies Newton. On this point 
a great deal of conflicting evidence has been 


produced. According to the interyenor's‘case - 


Miss Newton has been living atthe petitioner's 
_ quarters No. 28 Charbagh, for nearly a year, 


gation, and was probably intended to tie 
him dowa to a definite statement in, 
case he should be called upon .to give 
evidence in the petitioners divorce case. 
Of course, he. now says that he wrote . 
the letter under compulsion; and indeed it 
is probable that the petitioner must have 
brought some pressure to bear upon him, 
but it certainly does not inspire any confi- 
dence in his moral character. I think he is 
quite . capable of giving false evidence 


-against his brother out of pure spite. 


. Defendant's witness No. 3, Dr. Gupta, is.a 
witnes8 upon whom I place.considerable reli- 
ance. Heis a Railway Doctor working at the 
Railway dispensary. Heisnot shown tobe - 
interested in this case in any way, either as 


_a friend or as an enemy of either party. He 


deposes that he wascalled in by the petition- 
er to attend Miss Newton at the petitioner's 


. house as she had suffered some injury by 


falling from a motor bicycle. Dr, Gupta 
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swears that he attended her twice at the 
petitioner’ s house, sometime during the 
‘hot. weather of 1996, Moreover, Miss Newton 
‘came with the petitioner to the Railway 
dispensary two ‘or three times and he pre- 
seribed ' médicines for her. “He issued the 
‘prescriptions in the name of. Mrs. D" Cruz” 
„believing thelady to be Mrs. D'Oruz, because 
she came to the Dispensary with’ Mrs. D'Cruz 
and liè- had seen her at Mrs. D'Oruz's house. 
‘The "Prescription "Register of the Dispen- 
‘sary had been produced ihithe original. This 
‘supports Dr. Giipta’s statément and shows 
that he “issued 'a' “préscription ' in the riame 
of “Mrs: D'Oruz" ori the. 27th ‘October, 1926, 
and that this prescription was repeated i in the 
samériame on the 29th October, Ist November, 
4th November “and 10th Noveinber, 1926. 
Also he issued another prescription on the 


‘17th of” November’ in the, name of "Mrs. 


D'Oruz". Ithink itis very significant that 
Miss Newton’ should aecépt à prescription 
in the name of “Mrs, D'Oruz" 
repéated Several times without any objec- 
tion régarding the name. The witriess has 
no doubt whatever that’ "Miss Newton i is thé 


‘and haye it: 


` GULAB KHAN v. GULAB. 


lady whom he attended and believed to be | 


. Mrs. D'Oruz. As: the Prescription Register 
is "maintained by a Government DP PUn der 


Me sd ap C 


on polider or S tenter bn made 
these entries ‘have not been called as wit- 
` mêsses to" prove- i their | handwriting. Dr 
Güpta's ‘evidence is. sufficient to Prove that 
the registers genuine. i 

[The judgment then dealt.with ths- eyi- 
' dence and conelüded' as follows :—] >- 

eT think the ‘weight: iof evidence is in the 
intervenor's favour. The witnésses pro- 


düced ‘by the petitioner are all relations or. 


frienda or servants, excepting only Vander- 
putt, whose évidence is rather against the 
petitioner than in his ‘favour, end Trilok 
Chand Ji aiùi, whose ` evidence is inconclu- 
Bive. 

' "Tha intervenor, on the other hand, has at 
least produced some witnesses like.Dr. Gupta 
and Bans Gopal; who appear to be quite dis- 
interósted and I fail to'see why they should 
perjurs: ‘themselves for the benefit of Mra, 
Matthews. 
fact that Miss Newton was ‘pérsonally served 
with a sümmors At. No." 98 Charbagh in 
the Hardoi case; and inthe present , case 
phe waa caught by that bailiff just leaving 
that gama ‘house. Also iu ‘the Hardoi, case she 


Then’ we" have the’ remarkable : 
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admitted taking great interest in the peti" 
tioner’s divorce case, accompanying him 
daily to his Vakil-and having tea and even 
dinner at that place. There was no sug- 
gestion in that case that shewas accom- 
panied by her mother. I am forced to, 
arrive at the conclusion that the petitioner 
intended to marry Miss Newton as soon as 
he could get his decree made absolute, and 
that he anticipated the marriage ceremony 


.by keeping her ‘as his mistress for some 
‘months past. 


Finding that Miss Newton 
has been living inthe petitioner's house 
forso long, I think it must be inferred that 
she committed adultery with the petitioner. 


‘Although her brother has been living in 


the house for some time, he was-not there 
the whole time. Moreover, it is not the 
petitioner’ s case that Miss Newton has been 
living in the ‘house quite ‘innocently asa 
guest along with her brother. ` He has made 
eyery effort to disprove the allegation that 
she ever livedin the house, and as I find 
that fact tó be proved, I think it must ‘be 
inferred that she committed adultery with 
the petitioner. ‘On this finding, I reverse 


‘the decree nisi and. order the petitioner to 


pay the intervenor's costs, The intervenor's 
Becurity deposit will be refunded. 
Decree reversed, 


‘LAHORE HIGH COURT. 
Szoonp Civit, APPEAL No. 1050 or 1926. 
January 15, 1927, 
Present:—Mr. Justice Dalip Singh. 
Sardar GULAB KHAN-—PLAINTIFF— 

APPELLANT. 
versus” 
GULAB AND oTHERS—DEFENDANTS—.. 
RESPONDENTS. ^ 

Registration Act (XVI of 1908), s. 17, (I)—Agreez 
ment -not to alienate house exceeding Rs. 100 in value 
and to pay vent to owner of site—Registration, 

The. defendant built a house by permission of the 
plaintiff on a site owned by the plaintiff and executed 
an agreement to the latter, the rélevant portion of 
which ran as follows: ‘The house which I havé built 
at my own expense lam not entitled to sell or mort- 
gage. I will pay the Sardar annas. eight every ‘six 
months. -The Sardar will not'/be entitled to eject 
me." The value of the house exceeded Rs. 100 : 

Held, that the agreement was either a kabuliyat or 


‘at any rate one declaring rights in immovéable pro» 
` perty of more than Rs. 100 in value and was con- 


sequently sompulecly registrable, [p. 517, eal. 2]. 
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Sasond appeal fróm tha decree of the 
District Judge, Attock at Oambellpore, dated 
the 19th January, 1935, affirming that of the 
Subordinate Judge, Third Class, Attock at 
Cambellpore, dated the 13th August, 1925. 

Mr. Nanak Chand Chopra, for the Appel- 
lants. 

Pandit Sheo Narain, R: B., for Mr. Bi- 
shan Narain, for the Respondents. 

JOUDGMENT.—In this case defendant 
No. 1 mortgaged the houses in suit to de- 
fendant No. 4 for Rs. 99 on the 26th May, 
1922. On the 15th July, 1922, he also mort: 
gaged it by two mortgage-deeds of 80 
each to defendants Nos. 5 and 6. Dafend- 
ant No, 4 obtained a decree on his mortgage- 
deed.and in execution applied for sale of 
the house. The plaintiff alleges that by 
reason ofa specialagreement with him de- 
fendants Nos. 1 and 2had no power to 
mortgagethis houseand,therefore, the house 
cannot be sold in execution. He alleged 


that Dulla, father of defendants Nos. Land: 


2, had builta house by permission of the 
plaintiff on the site which was in possession 
of and belonged to the plaintiff and that 


in consideration of his being allowed to do: 
so he had executed the agreement relied- 
are as 


on, the relevant words of which 
follows:—“The house which I have built 
at my own expense I am not entitled 
to sell or mortgage. I will pay the Sardar 
annas eight every six months. 
will not be entitled to eject me.” 
plaintiff poduced two witnesses one his son 
who isalso his mukhtar and the other the 
scribe of the deed. The deed is unregister- 
ed... The seribe deposes that the site of 
the house in dispute belonged to, and was 
in possession of, the plaintiff, that Dulla had 
built this house on it and that Dulla execut- 
ed this agreement which was duly read to 
him and thumb-marked by him. This evi- 
dence issupported also by tae son of the 
plaintiff a3 witness. The trial Court dis- 
missed the suit holding that the document 
wasa perpetual lease and its registration 
was compulsory and it, therefore, could mot 
be admitted in evidence, that apart from 
the document the custom of the village was 
that non-proprietors could alienate their 
houses and that the condition ín tha deed 
that the executant should have no power to 
alienate the house could not override the 


customary rights of alienation because nó: 


consideration was proved for Dulla's giving 
up those rights, It also held that it was 
notproved that the agreement related to 
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this presant housa in dispute. Ia appeal 
the learned District Judge held that the 
document was not a lease relying on Beni 
v. Puran Das (1), but he held that the docu- 
ment did not prove anything as it was noś 
shown thatannas eight was paid as rent, 
that no consideration‘was proved for Dulla's 
giving up the rights to mortgage or sell 
the house and that the evidence for the 
plaintiff did not prove the circumstances 
under which the dodument was written. He, 
therefore, held that it was not proved that 
the plaintiff was proprietor of the site in suit 
or that the document was binding onDulla's 
heirs. 

In secondappeal it is contended by Coun- 
sel for the appellant that there is evidence 
to show that the document referred to the 
house in dispute and that the only possible 
inference is that in’ consideration of being 
allowed to build onthe site owned by the 
plaintiff the defendants’ father Dulla agreed 
not to sell or mortgage the house to pay 
aunas'eight every six months in considera- 
tion and that Dulla’ could not be ejected 
therefrom. ^ Counsel for the respondent 
contends that the dócument is either a lease 
and, therefore, needs registration or is an 
agreement affecting the rights in land and 
immoveable property of more than-Rs. 100 
in value avid, therafore, neéds registration. 
There is force in both of these contentions. 
In the case reported as Beni; v. Puran Das 
(1) the document was not addressed to any 
one. In this case the document 48 addressed 
to the plaintiff and as it was produced by 
plaintiff's san it was presumably accepted by 
him. This document would, therefore, be 
kabuliyat and would, therefore, require re- 
gistration as it creates a perpetual tenancy. 
Secondly, if Lam wrong on this point the 
fact that in 1922 the house was mortgaged ` 
for Rs. 99 plus Rs. 160 altogether, that is to 
sav, for Rs. 259 and the fact that the plaint- 
ifs son stated that he would not accept 
Rs. 500 as: the price of the house show 


j 


- that the value of the houses is. at least 


somewhere near Rs. 400 to Rs. 590. Allowing 
for the fact that prices have risen since 190% 
the price ef the house in 1907 would be over 
Rs. 100: As the document declares rights in 
this property of more than Rs. 100 it would 
need registration even if it were not a lease. 
I would, therefore, hold tha? the document 
is inadmiasible in évidence. I also agreé 
with the learned District Judge that it i$ 


(1) 27 A. 190; A. W. N. (1904) 212, 
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not shown in what circumstances this do- 
cument came to be executed nor what the 
‘consideration was for Dulla's agreeing not 
^to alienate the house. It may be that the 
explanation given by Counsel for the appel- 


lant id the most plausible. one but even . 


assuming that this is so it was open to the 
learned District Judge to draw or not to 
draw the inference of fact from the’ state- 
ments contained in the document, He did 
‘not so draw the inference and 1 cannot hold 
thai he was wrong or perverse in that view. 


Í, therefore, hold that the appeal fails and is. 


' ‘dismissed but in the circumstances I make 
no order as to costs of this-appeal. | à 
A. N, A. ^. Appeal dismissed. 


r 


: PRIVY COUNCIL. 
APPEAL FROM THE LAHOKB Hires Cognr. 
. June 23, 1927. 
Present:—Lord Sinha, Lord Blanesburgh, 
. . Lord Salvesen, Bir John Wallis and 
ap Sir Lancelot Sanderson. ° 
' BALLA MAL AND OTHERE—À PPELLANTS 
f ? - Versus 
. ATA ULLAH KHAN AND OTHERS — 
‘ , RESPONDENTS. - . 
Muhammadan Law-—Wakf—Test of  validity— 
Substantial dedication to charity—Mussalman Wakf 
Validating Act. (VI of 1918), not retrospective. 
- The. Mussalman Waki Validating Act 


is not 


retrospective and does not apply to wakfs created’ 


before the passing of the Act. [p. 519, col. 1 


wed. . . 
"i With regard to wakfs created, before the passing of 
the Act, the test of validity is whether there was a 
substantial dedication of the properties included in 
the wakf to charitable purposes or whether they have 
object of effecting some non-charitable purpose, such 
as, for instance, that of making a family settlement 
of property which would otherwise be: invalid as 


opposed to’ the Muhammadan Law’ of Succession, , 


[ibid.] i . 3 

Where a settlor is putting all his property into 
wakf ho must beat liberty to make some provision 
for the ‘maintenance of himself and of those who 
were dependent on him forthe term of their lives, 
and such provisions would be in no way inconsistent 
with a substantial dedication to charity. On the 
other hand, if it should appear thatthe tulk of the 
income was settled’on the line of his owp descend- 
ants, and need only goto charity cn failure of such 
line, an event which might be indefinitely postpon- 
ed, then the "fair inference might be that his object 
was to make a settlement cn his femily-which would 
not otherwise have been ycssible, end that property 
settled on such terms could not properly Le said to 
be substantially dedicated to charity. [p. 519, col. 
ae considering this question regard must be had. 
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been, put into wakf by the settlor with the real. 


. [102 I, O. 1927) 
io the provisions themselves rather than to the 
language in.which they are expressed, because even 
where the intention was not to make & substantial 
dedication to charity, the object of the drafteman 
would beto make it appear asfar as possible’ that 
it was So. “[ibid.] : 

Under the terms of.a wakf deed, out of an annual 
expenditure of Rs. 1,558, Rs. 146 was to be applied 
for purely charitable purposes, Rs. 1,100 for the 
support of the ‘settlor and his family and Rs, 312 
for the support of' the defendants. .As the life 
‘annuities provided in the deed fell in, they were to 
be divided by the mutawalli proportionately among 
the surviving annuitants or given to some of them. 
While the office of mutawalli was held by descend- 
ants or agnates of the-settlor they were to have an ` 
annuity of Rs. 500 in addition to a salary of Rs. 240: 

. Held, that the properties could not be considered 
to have been substantially dedicated to charity and 
the wakf was invalid. [p. 521, col. 2.1 : 

‘Appeal from the judgment and decree of 
the Lahore High Court (Mr. Justice Zafar 
Ali and Mr. Justice Harrison), dated the 
24th July, 1923. 


Sir George Lowndes, K. C., and Mr, B. 
Dube, for the Appellanta, . : 
Messrs. L. De Gruyther, K. C., and J. M. 


Parikh, for the Respondents. 


Ne iy JUDGMENT. l 
.. Sir John Wallis.—On the 16th March, 
1907, the late Mian Muhammad Bakhsh exe- 
cuted a wakfnama or a deed of wakf, by 
which he purported to dedicate all his 
remaining properties .to charity subject to 
. certain provisions for his own maintenance 
and the maintenance of the people who 
had claims on him, He died within the | 


Solehman: "Quqdir v. Salimullah Bahadur (1), fol: YET OD the 15th January,.1908, and there- 


upon his son Nasir-ud-Din took possession’ 
.of the properties, successfully opposed the 
application for mutation of names made 
on behalf of the present plaintiff, who was 
jhen a minor, as mutawalli- of the.wakf, and 
remained in possession, until his death in 
July, 1913. In the following year, the 
“house property included ‘in the wakfnama 
was attachedin execution by one of his 
creditors and the plaintiffs objections as 
mutawalli to the attachment having been 
disallowed, he filedthe present suit by his 
next friend to establieh the rights of wak. 
.The Subordinate Judge at Amritsar and - 
the High Court at Lahore both decided in 
his favour, .and the defendants, who 
represent the attaching creditors, then 
obtained leave to prefer the present appeal 
to His Majesty in Council. The only ques- 
tion argued before their Lordships was 
whether under tbe wakfnama the properties 
of the settlor were validly dedicated. to 
. charitable purposes, and: it was admitted 


` L J. 385; 24 Bom. A 
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that, if the wakfnama had: been exeauted 
subsequently tothe passing of the Mussal- 
man Wakf Validating. Aet, 1913, it would 
not have beén open to' objection. - It has, 
. however, been ruled by the Board in Soleh- 


man Quadir v, Salimullah Bahadur (1) that - 


the Act has no retrospective operation, and 
it, therefore, becomes necessary to examine 
‘the provisions of thedeed in the light of 
tlie decisions of the Board as.to wakfs which 
were unaffected by the Act. .Under the Act 

a wakf'is not rendered invalid because it 
soba that the main object of the settlor 
was to make a settlement of his property 


on his.family rather than to devote it to 
what are ordinarily understood as charitable. 


purposes, whereas, with regard to wakfs 
created before the psssing of the Act, the 
test stillis, as laid down . by. the Board in 


, - Ahsanulla ‘Chowdhry v.. Amar Chand Kundu 


(2, Mujib un-nissa v. Abdur. Rahim (3), 
Ramanadan Chettiar v. Vava Levvat Mára- 
kayar (4) and Soleiman Quadir v. Salim- 
ullah Bahadur (1)—was there a substantial 
dedication of the properties included in 
the wakf to charitable purposes? The 
test may sometimes be difficult of applica- 
tion, and in applying it the Courts, especial- 


ly since the passing of. the Aet, will not: 


be disposed to constrüe the provisions of 
the deed too. strictly; but still the ques- 


tion must remain whether the .properties ` 


included inthe wakf have been substan- 
tially dedicated to charity, or whether they 
have been put into wakf by the settlor 


with the real object ofeffecting some non- - 
charitable purpose such as, for instance, 


‘that of making a family settlement of his 
property which would otherwise be invalid 
as opposed to the Muhammadan Law of 
Succession; 

In the present case Mian Muhammad 
Bakhsh had already: made a charitable 
disposition, in accordance with, his means; 


by the creation of an earlier wakf, which is- 


mentioned in the deed; and it appears 
fairly clear that it was because. Nasir-ud- 
Din, his only son, 


'(1) 69 Ind. Cas. rd 49 I. A. 1m A. IR. 1922 P. O. 
107; 31M. `L. T.. EDE R: (P. C.) 70; 43 M. 
1:57 49 0. 820; 27 C. W. N. 
101; 21 A. 1, 3:1,31 0. L,I. 86 (P. O.. 

(2) VLA. i 17 O. 498; 5 Sar. P. C. J. 416; 8 Ind, 
Dec. (xN. 8) 871 (P. C.). 

(3) 28 I. A. 15; 50. W.N. 177; 11 M. L. J. 58; 3'Bom. 
L. R. 114; 7 Sar. P. C. J. 829 (P. C). 

(4) 39 Ind. Cas. 235; 441. A. 21; 32 JM. L. J. 101; 


* 15 A.L. J. 139; 5 LW. 293; - -d9iT) M. W. N. 150: 


25 ©. L. J. 224; ^21 M. L.T. 215; 21 C. W, N, 821; 40 
M, 116; 1 P. L. W, 394; 19 Bom. L, `R. 401 (P. OJ. 
g 3 Pre 
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‘dedication to charity, 


was a ‘man’ of bad ` 


" and orphans, in . general, 
` mentioned persons (who are my kith amd, 
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character, that he deoided to put the rest of 
his property into wakf. This he was at 


full liberty to do, provided that he devoted 


it substantially to charity. Further, seaing 
that he was putting all his remaining pro- 
perty into wakf, it necessarily followed that. 
he must ‘be at liberty to make some pro; 
vision for the maintenance of himself and 


‘of those who were dependent on him for 


the term of their lives, and. such provisions 


‘would be in no way inconsistent with @ 


substantial dedication to charity. On the 


‘othér hand;if it should appear that tha 


bulk of the incomie was settled on the line. 
of his own descendants, and need only go. 
to charity. on failuré of such line, an 
event which might be indefinitely  post-. 


. poned, then the fair inference might be that 


hi8 object was to make a settlement on hia - 
family which would not otherwise have 
been possible, and that property settled 
on such. terms: could not ‘properly ba 
said to be substantially dedicated to charity. . 

Lastly, in considering this question regard .. 
must be had tothe provisions themselves 
rather thah'to the language in which 
they areexpressed, because even where the 
intention was not to make a substantial 


draftsman would be to make it appear as far 
as possible thatitwasso, ~~ 

With these observations their Lordships 
will proceed to examine the provisions of 
the deed, of which the material’ terms were 
as follows:— 

"I Muhammad Bakhsh, son et thé late 
Mian Saudagar of Nurpur, Caste Gill, resi- 
dent of Amritsar, Katra Ghanayan, do hereby : 
declareas follows; — 

“The immoveable estate, mentioned below, 
is exclusively owned, acquired, built and 
founded by me without the partnership of 
anybody else and thé same is in my pro- 
prietary possession. I follow the Muham- 
madan Law... 

* Since with the object of earning re- 
ward in the next world as wellas in this 
world I have fur a long tima leen main- © 
taining the. poor, the.needy, the servitors 
at the Mosque, students receiving reli- 
gious education, widows, . revered Sayeds, 
and the under- 


kin),in particular, thinking the same to be 
a good deed, and Ihave for a long time 
been cherishing the idea that the said 
good work should continue even after my 
death and that the said. persons should 


the object of the .. 
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be jooked: after and maintained” as’ béfore 
even after’ my “déath, as-I have been 
looking after’ and maintaining them during: 
- miy lifetime: - Therefore I,:in ‘order to 
. Complete’ and accomplish the said object, 
have ‘héreby, of my own, -accord and free. 
~ will while in’, the ‘enjoyment: of my right 
":8628e8 and: sound ‘health ‘and’ without the. 
. inducement of Ahy other’ person, made the 
'éntire ‘aforesaid : : property ‘walt from, to- 
day, and giving up? my proprietary: Tights 


a dh foto- l eera 


l « . The éntiré incorie from’: the eid 
property. (after -it has been deposited with: 
ths mütwalliforthe.time.béing and after. 
tha expénsés; in connection with: thé Govern-: 
ment demands, pay of the: servants engaged: 
for -the above mentioned. wakf’ property, 
répaire,and other expenses- which may be . 
tecessary for the: said property, and ‘also: 
the expenses. in’ connection with the dis- 
putes "over ' -thë ‘said propérty ‘have Beer: 
deducted: ‘thérefrom) ‘shall: through the: 
mutwalli; ‘be! divided- half-yearly. at the time 
of kliárif. ahd Fabi” harvests“ amongst the: 
n following persons: E a 
Rsi 
“I. The: poor, thé: needy, the Bayada = 


Fécéiving ‘religious -ediication, 
_ Widows, orphans, without, distine- 
d tionof name and place ofresidence' 
D. “g; T, who make the property dici. for . 
*- * my own maintenánce 
«g, Nasir-ud-Din, my son.. i 
“4, "Musaiwüat Sardàr Begum; ane of 
' my son; sò long as she remains 
- abad with ‘my son as. his wife,. 
‘It my son divorce her and bhe, even : 
then, lives with'me, 'obediently to 
Yt me, and leading a lifé.of: ‘chastity, 


73 
. 950 
190. 


do dg 


and acts.in- ‘accordance’ with my + 


: + directions; she would get 
| Musámmat Iqbal Bibi, wife of 
Abdul Ahad, and Abdul Ahad, 
- Kureshi; and their ‘direct lineal 
descendants ME 
Ee . Ghulam: Hassan, son: of Azim D 
Dx . Bakhsh, and .Musammat Sahibo, ' 
eU widow óf Azim. -Bakhsh; deceased 
of 
‘my . brother-in- 
law. (wife's brother) wa? 
. Musammat Ghulam Fatima, wife of 
Muhammad Sultan ... 24 
"i D, Musammat Azizan, daughter of 
:* Co Ghasita;- my mother’s sister's 
oà daughter... a 


. Musammat Rabia, daughter 
Nabi Bakhsh, 


tre ir + + esse 


12 


"BerVitóra at'the Mosque, students : = 


120 


‘in paras. 
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“10, In case the. income from the estate 
after deduction: of the aforesaid expenses 
is not so sufficient as. maybe divided 
amongst the persons mentioned in.paras. 
2- to: 9; according to their respective 
fixed shares, the: fixed amount of: each 
one’s share: shall be decreased proportion- ` 


ately. 


"T. ‘In case the income from . the estate, 
after deduction of the. expenses, and after 
setting apart, the. stipénd. of each. of the 
aforesaid ` persons; exceeds, .the. surplus 
amount shall.be given to'the Muhammadan 
Schools'.alone mentioned in para. l'as 
desired by the mutawalli. 

' "12; In. the event of the déath of any 

of ‘the persons mentioned in. paras. 
2: to 9, the money. allotted to his (or. 
her) share shall be given proportionately 
tothe other persons. who may be alive 
or to someofthem or to any one.of them 
whom the mutawalli thinks it. proper-to 
give, or the muiawalli himself, according to 
his choice, shall give. as much of, it. to the 
persons mentioned i in. P pus las he. thinks: 
proper. es : 
; * * * 

“15, The mutawalli for the time. ‘being 
shall continuously receive. Rs. 120 out of 
the income -half-yearly as compensation 
for his services rendered in connection for 
his ‘supervision and. ‘management. of the 
said property made wakf. Thesaid amount 
shallalso be considered as forming, part 
of the expenses'in connection ih the said 


„property. 2 o£ s 
* * | ok 


"19. The süms vod have. been allotted 
às ‘stipends to the. persons ‘mentioned. in 
paras. 6 to 9 haye been, allotted in 
the name of God to earn reward: simply 
ón the understanding that they, being: help- 
less : widows, orphans ‘and needy, cannot 
maintain themselves, but that they stand 
in need of support.: .For this. reason, the 
entire amount to be given in the name 
of God, shown in- paras. I and. 6 to 
9, Shall be considered to be Hs: 199 in 
all for each, half-year in, addition to the 
amount which shall be given, undér para. 
s * # 7 * 027 0 05 

"21. If none of the persons mentioned 
2 to 9 remains alive, all. the 
sums: allotted to them shall, in the. ‘name 


' of God, be-wholly and : ‘solely spent-fór the 


poor, the orphans, the needy, Sayeds, , ser- 


 vitore at Mosques, ‘students receiving: re- 
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ligious education, widows and for other 
lawful charitable purposes, ; 

"22. I will remain mutawalli of the said 
es;ate tillmy lifetime, After my death, 
only that person shall be the mutawalli whom 
Tappoint assuch by virtue of a written 
' Will bearing my signature. In the event 
of my not appointing any mutawalli by 
virtue of a written Will signed by me, the 
male member of my family, who will be 
fit, honest and debtless, and is of geod 
character, shall be the mutawalli. After the 
appointment of the said mutawalli, if my 
son, Nasir-un-Din, bears a good character 
and is debtless, and lets Musammat Sardar 
Begum live in his house lovingly and 
peacefully, then under such circumstances, 
after a period of three yearsthe person 
named abovecan be mutawalli of the property. 
made wakf. After Nasir-ud-Din, his direct 
male lineal descendants can be succes- 
sively appointed mutawallis and can, in 
my place, be entitled to get my whole 
maintenance allowance. 
no male de&cendent from the line of 
Nasir-ud-Din, Dear Ata Ullah Khan, son 
of Rajah Allah Dad Khan, shall be the 
mutawallt and shall be entitled to get the 
said maintenance allowance. When my 
line of descent or that of my brother, 
Ghulam Rasul, becomes extinct, the then 
Anjuman Islamia, Amritsar, can be the 
mutawalli of the property made wakf. But 
so long as my line of descent and that 
of. my brother, Ghulam Rasul (no matter 
if there remains only one person alive), 
do not become extinct, the said Anjuman 
shall, inno way, interfere in the trust of 
the said property. 


EH * * £ * 

“94, I, as mutawailli and as the person 
making the property.wak7, shall, tillD:my 
lifetime, reside in the Haveli, made 
wakf, situate in Amritsar, Katra Ghanayan. 
After me, Nasir-ud-Din, 
his wife and children, 
Hassan with his family, and Musammat 
Sahibo, mother of Ghulam Hassan, shall 
reside in the said Haveli till their lifetime.” 

The first thing to be observed about 
these provisions is that out of the annual 
expenditure of Rs. 1,558, provided for in 
paras. 1 to 9, Rs 146 are applied for purely 
charitable purposes, Rs. 1,100 for the sup- 
port of the settlor and his fatnily, and 
Rs. 312 for the support of the dependants 
mentioned in paras.6 to 9. 1f the Rs. 146 
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In “case there is, descendants or agnates, they aret 


my son, with ` 
and Ghulam. 
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devoted to. charity were necessarily to 
be increased as the life-annuities fell in, 
there could, in their Lordships’ opinion, be 
no question astothe validity of the wakf. 
Unfortunately, this is not the scheme of the 
deed. Under para. 12, as the annuities fall 
in, the money allotted for them is to be 
divided by the mutawalli proportionately 
among the surviving annuitants, or be given 
in his discretion to some or one of them, or 
heis to giveas much as he thinks proper 
to the persons mentioned in Art, l, that 
is to say, for purely charitable purposes. 
Further,itis to be observed that even 
this provision is notapplied unconditionally 
tothe amount of Rs. 500 reserved for his 
own maintenance. In para 22, which con- 
fers the office of mutawalli after his own 
death, conditionally on his son, and failing 
this, on his son'sdescendantsandatfterwards 
on his male agnates, and on failure of that 
line on the Anjuman at Amritsar, he pro- 
vides that while the office is held by his 
the annuityeof Rs. 500 reserved for Pec l 
maintenance in addition to the mutawalli's 
salary of Rs. 240, provided for in para. 12, 


Paragraph 24 alsoconfers.upon liis son with 
his wife and children and-upon some of the 
dependants mentioned in paras.6 to 9 a 


gne to reside in the family house for 
ife. ; 


Y 
' The result is, that so long as there are 
agnates of the settlorin whom the ‘office 
of mutawalli can vest, the mutawalli ig to 
getan amount of Hs. 500 in addition to 
his salary of Rs. 240 as mutawalli, and the’ 
mutawalli is also to pay the descendants 
‘of the settlor’s daughter, so long as there 
areany, annually Re. 120 and so much of 
the remaining lapsed balance as he chooses 
He is not under any obligation to spend 
any of this sum for charity, though it is 
in his discretion to doso. In these circum- 
stances, itseems diflicult to say that the 
properties have been substantially dedicat- 
ed to charity. Here it is necessary to 
observe that the lawas laid down by the 
Board is, that the properties must be sub- 
stantially dedieated to charity, not, as one 
of the learned Judges of the High Court 
has observed in passing orders on the 
application for leave to appeal, that the 
gift to charity should be substantial, Jf 
appears to their Lordships that the wakf 
in question fails to satisfy this test and 
they will accordingly humbly advise His 


Tax Act, 


Moj sity: that the appeal be allowed and the 
suit. dismissed with costs throughout. 
A.N. A Appeal allowed. 
Solicitor for the Appellants :—Mr., H. 8, 


L. Polak. . 
‘Solicitors forthe Respondents: —Messrs. T. 


d Wilson & oo 


SURESH OHANDRA SAHA, v. GORIND NATH SAHA, 


(1031. C. 1927] 


Mal asked for a review of the Income Tax 
Commissioner's order, or in the alternative 
‘a. reference to this Court, The Income Tax 
Commissioner on the 28th of May, 1926, 
declined to refer the matter to this Court 
on the ground that the question as to the 
disruption of the family was one of fact and 
not of law. It appears, however, that he 
has held that there has been'a disruption 
of the family and the family business. The 


“legal effect of the disruption is, in m 


judgment, a question’ of law, and I would, 


' , therefore, accept this petition and direct the 


LAHORE. HIGH COURT. 
MisoELLANEOUS Perion No. 765 or 1990.. 
Jüne 22, 1927. 

‘Present :—Mr. Broadway, Acting Ohief 

. Justice and Mr. Justice Bhide. 
NATHU. MAL, Prormaror or Firm KALU 
MAL- SHORI ae ik; 


Tus INCOME-TAX “COMMISSIONER, 
. : PUNJAB, LAHORE-—RESPONDENT... 
Income Tax Act (XI of 1922). s. 66-—Joint Hindu 
fomily—Effect of disruption—Question of law—Re- 


ference. 
Though disruption of a joint Hindu family: is a. 


. question of fact, the legal effect of such disruption i is 
'a question of law for purposes of reference under s. 66, 
income Tax Act. 
Petition under s. 66 (3) of: the Income 
1922, praying that the High 
. Ocurt should require -the. Commissioner to 
. State the case and to refer it to the Court 


‘as some important question of law i is involv- `- 
. ed in it. 


Mr. Mehr Chand Mahajan, tór the Peti-: 
-tioner. 

Mr. Jagan Nath ‘Aggarwal, for the Res 
spondent. 
` ORDER.—It appears that one Nathu 
Mal and his’ six sons constituted an un- 
‘divided Hindu family carrying on bùsi- 
nees at Amritsar, one of their firms being 
styled Kalu Mal-Shori Mal. This family 
business had been assessed’ income-tax as 
one concern. On the'18th of April, 1923, 
the family as a joint family came to an end, 
partition having been effected, and it ap- 
pears that the business carried on uuder the 
name of Kalu Mal-Shori Mal fell tê the share 
‘of Nathu Mal Nathu Mal -accordingly 


is ‘moved the Income Tax Authorities for a 
© consideration of the assessment alleging that 


he was entitled to the benefit of s. 25 (3) of 
the Income Tax Act. The matter came up 


. before the Income Tax Commissioner, ulti- ` 


mately, on an applieation filed under s. 66 
(2) of the Income Tax Act in which Nathy 


-protect the interests of thé minor. It 


‘Income Tax Commissioner to refer that 

question to this Court for decision. Costs 

will follow the event, i 
Ed. _ ` Petition accepted, 


—— 


CALCUTTA HIGH COURT.: 
APPEAL FROM ORIGINAL Decree No. 52 
. OF 1925. 
: May 18, 1927. 
Pres: —Mr. Justice B, B, Ghose and 
Mr. Justice G. N. Roy. 

SURESH CHANDRA SAHA. CHOW- 
DHURY-—PLAINTIFF— APPELLANT 
versus 
‘GOBIND NATH SAHA CHOWDHURY 
AND oTHERsS—Pro forma ‘DEFENDANTS— f 

- RESPONDENTS, - 

Civil Procedure: Code, (Act V of 1908), 0. XXXII, 
T. 7—Suit on behalf of  minor—Compromise by 
guardian—Duty of Court granting leave—Refusal of 
leave under s. 29, Guardians and Wards Act (VIII of 
.1890)—0 mission to record that compromise was beneficial 
. to minor, effect of —Hardship to opposite party—Minor, 
"C whether bound to restore benefit received —RHRatifica- > 
tion by minor—Necessity of clear and unequivocal act 
—Mere receipt of rent by agent, effect of. 

. The provision making it necessary to obtain the 
leave of the Court for the compromise of & suit by 
the guardian of a minor is of great importance to 

is not 
sufficient that the terms ofa compromise are before 
the Court but there ought to be evidence that the 


‘attention of.the Court was directly called to the fact 


that a minor was a party to the compromise and it 

ought to be shown by an order on petition or in 
some way not open to doubt that the leave of the 
Court was obtained. |p. 525, col. 1j 


Before accepting a compromise affecting rights in | 


immoveable property filed by a guardian appointed 
under a certificate, on behalf ofa minor, the Court ` 
would require the guardian to produce the consent 
of the Court by which he was appointed, to the filing of 
the compromise. [p. 525, col. 2.] 

Sheonundun, Singh v. Kahsa Kooer (4), followed. 

Although there isno provision in the Oivil Pro- 
cedure Coda making it necessary for a Judge in 
granting s24otion for compromise on behalf ‘of & minor 


1103 1.0, 1827) 
to state that itis for the benefit of the minor, yet-it is 
the practice of the. Courts when a compromise is 
proposed to be entered into by a guardian of an 

‘Infant litigant, £o hear the facts of the case and to 
determine judicially on the materials: placed before - 
the Court whether the compromise would be for-the 
benefi of the infant and to make the order with , 
reference to thé sanction for’ the compromise dis- ` 

` tinctly stating that it is for the benefit of the infant 
where the Court is so satisfied. [p. 526, cols. 1 & 2.] 
A compromise unenforceable against a minor can- 


not be treated as binding upon him on the ground” 


that its being set aside would work hardship on the 
other'party. It is also no ground for not setting it 
‘aside that it' is impossible to. place the parties in the 
position in which'they were when the compromise 
was effected. [p. 527, col. 2.] 

Sethuram Sahib v. Vasanta Rao Ananda Rao 
Dhybar (10), relied on. 

Where:a minor after attaining majority seeks to 

et aside a compromise under sub-r. (2) of: r. 7 of 
JO. XXXII, Civil Procedure Codé, the question whe- 
ther the minor derived any benefit from the compro- 
mise or not is foreign to the enquiry. [p. 528, col. 1.] 

. Bhiwa Jotibam v: Devchand Bechar ab, followed. 

In order to constitute ratification by a.minor of a 
transaction of lease entered into by - his guardian, it 
is not enough to show that rent was received by the 
am-mulhtear of the minor, unless itis further shown 
that the am-mukhtear was given the power not only 
to collect rent from tenants but also. for ratifying 
contracts which his master could avoid. An act of 
ratification in order to bind an infant after attaining 
majority must be clear and distinct. 
1. 


An order by a Judge on an application by a 


certificated ‚guardian of a minor for leave to com‘. 


promise a ‘suit, that the guardian ‘be permitted to . 
- file petition” of compromise on behalf of the minor 
Plaintiff’ is nòt- a sufficient compliance with - the pro- 
visions of O. XXXII, r. 7, Civil Procedure Code, 
especially where the Judge was aware of the fact 
that the guardian had applied to the: District Judge 
“under s. 29 of the Guardians and Wards Act for leave 
. to enter into the transaction and that the District 
Judge had refused to grant leave. [p. 524, col. 2.] 
Appeal- -against the decree of the Subor- 
` dinate Judge, Dinajpur, dated: the 15th of 
July 1924. 


Babu Ramani Mohan Chatterjee, for the 
Appellant. 4 


: Dr. Basak, Babus Prokash Chandra Majum-- 


dar and Narayan - Chandra - Kar, for the | 
Respondents. 
JUDGMENT. 

Ghoss, J.—The relevant facts with 

regard to this appeal may be shortly stated 
> thus:— 

There were two brothers Haranath Saha 
. and Sambhunath ‘Saha. Haranath had two 
sons, Govinda and. Prosanna, and Sambhu- 
nath had one son Sarat Chandra. -The 
plaintiff is one of the three sons of Sarat 
Ohandra described as Chhota Taraf in the 
proceedings. ‘The descendants of Govinda 
are the principal defendants Nos, 1,2and 3 
called the Bara Taraf. The sons of Pro-: 
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sanna are proforma defendants Nos. 4, 5 
and 6 in guit.. These pro forma, defendants 
have nó connection with the matter in con- 
^troversy: in this litigation. The pleintiff 
has one surviving. brother Bhabesh, who is 
"pro forma defendant No. 8 and is described 
„as a minor in the plaint, represented by his 
certificated guardian and mother Ambica 
Sundari Choudhurani. There was a parti- 
tion suit between the ancestors of the parties 
in 1907. A decree was made but it is un- 
necessary to state anything in détail about 
it. The plaintiff and his brother were 
minors when their. father died and their 
mother Ambica Sundari Choudhuraniobtain- 
ed a certificate of guardianship under Act 
VIII of 1890 for all of them. .In the year 
1914 Ambica Sundari. Ohoudhurani . as 
guardian and next friend of her minor sons . 
brought a Suit No. 523 of 1914 for recovery 
of certain properties on the allegation that 
those properties were allotted to the share 
ofthe plaintiffs under the previous parti- 
tion decree but from which they had. been 
dispossessed? ‘The suit was contested by the 
principal defendants in the case, and -the 
suit dragged on for some time. There 
were other ‘litigations between. the parties 
which itis unnecessary to state in detail. 
It appears that the guardian of the, infant 
‘plaintiffs in the suit of 1914 entered’ into. a 
‘negotiation for the compromise of that suit 
along with other disputes between the. 
plaintiffs and the defendants, As, for the 
purpose of compromise, it was necessary to 
make a transfer by way of lease of the pro- 
perty of the infants, the mother of the. 
plaintiffs as certificated guardian made an 
application to the District Judge under 
s. 29 of the Guardians ‘and Wards Act for 
permission to.grant a lease of some of the 
‘properties which were the subject-matter of 
the Suit No, 523 of 1914. With that object 
it appears that the plaintiffs’ guardian as 
well as’ the defendants in the suit made an 
application before the ‘Subordinate Judge 
for.an adjournment of the case and for 
certain other orders on the ground that they ' 
would pray for permission to file a petition 
of compromise. On the 10th of February, 
1917, the Subordinate Judge recorded the 
order that “tha parties.do file a petition of 
*compromise on or before the fixed date". 
Oa the 16th of February, 1917, there was 
another order from which it appears that 
both the parties filed a joint. petition for 
time. for filing .a petition of compromise. 
4 was ordered, that: 719.days' time be anon 
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ed". The next importent order is dated 
the 3rd March, 1917, when the Court otdered 
an adjournment for 14 days to file the peti- 
tion of compromise and it was further di- 
recled that the parties must understand that 
“no further time will be allowed in future.” 
On the 17th of March, 1917, an order was 
recorded which is somewhat important in 
connection with the controversy before us, 
It runs thus: "Parties again pray for time 
to file the petition of compromise on the 
ground that the permission. for compromis- 
ing the suiton behalf of the minor plaintiffs 
has not vet been granted to the certificated 
guardian by the District Judge of Pabna. 
The case is more than two years old and it 
is desirable that it should be disposed of as 
early as possible. Time was granted twice 
previously to the parties for the purpose 
and it is difficult to grant time repeatedly. 
However, in the interest of justice, I allow 
the parties an opportunity once again and 
adjourn ths case to 28th April, 1917, for 
final disposal". The District, Judge, how- 
ever, did not grant any permission for com- 
promising that suit or for granting any 
lease of the property of the minors during 
what period. On the other hand, he asked 
for certain accounts and information which 
the guardian apparently did not supply 
to the District Judge. The next thing that 
the guardian did was to file a petition on 
the 28th of April, 1917, stating that the 
suit had,been compromised in terms of 
the solenamah filed therewith. It was stat- 
edinit: "As thiscompromise is very bene- 
ficial to the interests of the minor plaintiffs 
inthiseuit, it ishumbly andrespectfully pray- 
ed that Your Honour will bepleased to grané 
permission for the filing of the solenamah 
on behalf of the minor plaintiffs". Upon 
this an order was made in the order-sheet: 

"On plaintiff No. 3's potition it is ordered 
that she be permitted to file petition of 
compromise on behalf of the minor plaintiffs 
Mos. land 2.' It is only necessary to men- 
tion one fact with regard to the compromise 
in order to refer tocertain arguments address- 
ed before us. ‘Itis to this effect, that the 
plaintiffs’ title to the land in suft was estab- 
lished; but the property was granted in 
perpetual lease in two shares—8-annas were 
given to the principal defendant No. 1 and 
8-annas to defendants Nos. 2 and 3. It was 
also provided that the plaintifis should exe- 
cute separate pottas in favour of the said 
defendants within a certain period and that 
the defendants would execute kabuliyatswith 
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regard to those lands. It should be observ- 
ed that plaintiff No. 3 was Ambica Sundari 
the mother aud certificated guardian of 
plaintiffs Nos. land 2, who, it is stated, 
also inherited a share of one of her sons 
who had diedinthemeantime. The present 
suit of the plaintiffs, shorn of all unneces- 
sary statements of facts is for the purpose 
of setting aside the decree that was made 
upon the compromise on the main ground 
that it was in contravention of O. XXXII 
r.7 of the Code of Civil Procedure, an 
also because the guardian did not obtain 
the permission of the District Judge under 
s. 29 of Guardians and Wards Aci, It is 
urged that the Court did not sanction the 
proposed compromise of the suit brought 
on behalf of the plaintiff and his brother by 
their next friend. 

Various questions were raised in defence 
before the Subordinate Judge and a large 
number of issues were framed which were 
decided by him and he dismissed the suitof 
the plaintiff. The plaintiffis the appellant 
before us. It appears to us that the 
real question to be tried in this case 
was whether the compromise made in 
Suit No. 523 of 1914 was in contravention 
of O. XXXII, r. 7 of the C.vil Procedure 
Code, and was as such voidable at the 
instance of the plaintif, who was then a 
minor and has since attained majority; and 
secondly, whether on attaining majority, 
the plaintiff has ratified the compromise. 
The learned Advocates on both sides agreed 
that those were the real points for decision 
in the appeal. The learned Subordinate 
Judgeseemstohavetravelled beyond the main 
question to be tried in such a case as this 
and entered into the question whether the 
original com promise was for the benefit of 
the minor or not. Certain matters of fraud 
also were alleged by the plaintiff by various 
persons concerned but that question has 
not been argued before us. We have, there- 
fore, simply to see whether the plaintiff is 
entitled to succeed in the appeal on these 
two questions. The law with regard to 
the subject has been laid down by the 
Privy Council in @ series of cases: see 
Subramanian Chetliar v. Rajeswara Dorai 
(1) and the cases there referred to. That 


"cage was decided with reference to s. 462 


of the Code of 1882. It should be 


(1) 39 ind. Cas. 258: 39 M. 115; 29 M. L. J. 856; 
20 G. W. N. 201; 3 L. W. 149; 19 M. L. T.150; i4 A. 
L. J. 153; (1916) | AL W. N. 100; 23 C. L. J. 337; 18 
Bom. L. R, 260 (P. O.). 
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.mentioned here that there has. been 
soms alteration in r. 7 of O. XX XII of the 
present Códe by the insertion of the words 
"expressly recorded in the proceedings" 
in sub-r. (1), and the words “so recorded" in 
sub r. (2). By thisalteration the Legislature 
has adopted the principle which was laid 
dowa by the Judieial Committee that the 
laave required should be expressly given. 

Tae position, therefore, to my mind is 
this, that the vule by the new Code has been 
made more stringent than what was laid 
down in s. 462 of the old Code and in some 
cases before the passing of the Code of 1408, 
Ia the ease of Subramanian Chettiar v. 
Rajeswara Dorai *(1) their Lordships 
observed after referring to s. 462 of the 
old Code as follows: ‘Their Lordships 
regard the provision making it necessary to 
obtain the leave of the Court as of great 
importance to- protect the ‘interests of 
aminor. It clearly applies to the compro- 
mise in question in the present appeal, 
It may be well to quote the language used 
by Lord Macnaghten in Manohar Lal v. 
Jadu Nath Singh (2):—TItis not sufficient 
that the terms of a compromise are before 
the Court. There ought to be evidence 
that the attention of the Court was direct- 
ly called to the fact that a minor was a 
party to the compromise, and it ought to be 
shown by an order on petition, or in some 
way not open to doubt, that the leave of the 
Court was obtained’, Reference may also 
be made to the more recent case of Ganesha 
Row v. Tulja Ram Row (3)." 

It is contended on behalf of the appellant 
that the order that was recorded in the 
present case is not à sufficient compliance 
with the provisions of the law as ‘laid down 
by the Privy Council and it does not show 
that the interest of the minor was consider- 
ed by the Subordinate Judge by the order 
that he had made. On the other hand, it 
is contended by the respondents that 
the words “She be permitted to file peti- 
tion of compromise on behalf of the 
minor plaintiffs Nos. 1 and 2" satisfy the 
rule as laid down by their Lordsbips of the 
Privy Council. Ibis contended that it was 


2) 321. A. 128 abp. 131; 28 A. 585 at p. 589; 4 0 
L. J. 8; : ;9 . 
419; 1 M.L. T. 210; 16 M l. J. 291; 3A. Le J. 710, 

P. C). 
Cs Jo Ind. Cas. 515; 40 I. A 132; 26 M. 993; 17 C. 
WON. 162; ll A. L. J. 589: 18 O. L.J..l; 15 Bom, 
LR. 626; 14 M. L. T. l; (1913) M. W. N. 515; 25 M, 
L J, 150 (P. C.) 
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brought to the notice of the Judge that 
minors were concerned. It was also brought 
to his notice that the compromise was bene- 
ficial to the minor plaintiffs in the suit and 
he granted permission io file the petition 
of compromise. From this it is quite appa- 
rent that the Subordinate Judge had in 
his mind and had taken into consideration 
the fact whether it was for the benefit of 
the minors. In my judgment it does not 
appear to have been so. It is quite clear 
that the Subordinate Judge knew tbatin 
this case an application had been made to 
the District Judge for permission to com- 
promise the suit by the next friend, who 
was also the’ certificated guardian. The 
District Judge made no order granting such 
permission and it was on that account that 
the Subordinate Judgs was adjourning the 
case from time to tine; ana froin the orders 
I have already quoted it appears that he 
was anxious to finish the case whether 
there was any sanction of t^e District Judge 
or not. [donot mean to say that the Sup- 
ordinate Judgecould not grant his sanc- 
tion to the* compromise of the suit in the 
absence of any sanction by the District 
Judge. There is, however, authority that 
before accepting a compromise affecting 
rights in immoveable property filed by 
a guardian appointed uuder a certificate 
on behalf of a minor, the Court would re- 
guirethe guardian to produce the consent 
of the Court by which he was appointed, to 
the filing of the compromise: Sheonundun 
v. Kahsa Kooer (4), In this case tHe sanction 
of tbe Distriet Judge was applied for.and 
it was brought to the notice of the Sub- 
ordinate Judge that no sanction from the 
District Judge was obtained. Under this 
éircumstance the Subordinate Judge should 
have carefully considered the question whe- 
ther the proposed compromise was for the 
benefit of the infants. There is no indi- 
cation anywhere cn the record that this 
was done. It is argued by Dr. Basak on 
behalf of the respondents that it was not 
necessary for the Judge to say that it was 
for the benefit of the infants as there is 
no such provision in the Code or any such 
direction expressed in any of the several 
judgments of the Judicial Committee. But 
it is wel] known that this had been the 
practice even underthe old Code for the 
Court to record the fact that it took into 
consideration all the circumstances and hav- 


(4) 6 N. W. P. H, O. R, 179, 
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: ‘ing. done.ao it - considered that the compro- 


misé was for the benefit of the infant. I 
may refer tothe ease of-Kalabati v. Chedilal 
(5) in which Sir John Edge, Chief Justice 
and Mr. Justice Banerjee made the follow- 
ing observations: "In orderto make an 
agreement or compromise to which s. 462, 
‘Civil Procedure Code, applies a lawful 
agreement or compromise if is necessary 


‘that the next. friend or guardian should 


ask the Oourt to consider the proposed 


terms of the agreement or aompromise, and .. 


before making the agreement or entering 


into the-comprómise should obtain permis- : 
‘sion’ from the Court to enter into the agree- 
‘ment or compromise proposed. 


Further, 
the Court should record the fact that such 
application was made to it; that the terms 


: of the proposed agreement or compromise 


4 


were considered by the Court; and that hav- 


ing regard ‘to the interest of the minor 
the Court granted leave to the making of 
the agreement or: compromise." I would 
alsoreferto the case of Govindasami v. Naidu 
Alagirisami | Naidu (6) where Sir Subra- 
maniaAyyar, Officiating OhiefJ ysticeand Mr, 


‘Justice Sankaran Nair ‘made the following 


observation : :— We wish to point out-that 


. in sanctioning a compromise on behalf of 


aninfant the order granting the sanction 
‘should in terms. state that the . question 
whether the compromise was for the bene- 
‘fit of the infant was considered. "The,Court 


‘should ‘also ascertain and record that in 


the opinion of the Pleaders, if ‘any, repre- 


. Benting the infant, the compromise was one 


“entered into in’ the interests of the minor 


and fitand proper to be sanctioned,” In 
"Pirojshah v. Manibhai (7) an endorsement 
was made by the Court on the application 


‘for compromise, that “the „application has 
'. been allowed and filed in the: suit.’ 


“was held to be no sanction according to the 


provisions of the Code: see also Lala Maj-. 
` dis Sahai v. Narain Bibi (8). | 


I shall refer 
to one other case, Kanungoe Krishun Prosad 
v. Romesh Chunder Mandul (9. The Judge 
inthat case permitted the guardian ad litem 


. "to file petition admitting -the plaintiff's 


claim on behalf ofthe minor" and again 


"^? “on application (the guardian) is permitted 


(5) NU 531; A. We N, (1895) 126; 8 Ind. Dec. 


(6) oo M. 108. 
(1) 12 Ind. Cas. 543; 36 B. 53; 13 Bom. L. R, 963. 

(8) 7 C. W. N, 90. 
ee Cas, 467; 130. W. N.163; 8 0. L. J. 
oe 


s. 
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to file solenamah on behalf of the minor 
defendant.” This was not considered to 
be a sanction to compromise as required 
by the Code. The ordersin that case have 
astrong resemblance with the order under 
consideration here. I may also state that 


- it is the practice of this Court when a 


compromise is proposed to be entered into 
by a guardian of an infant litigant, to hear 
the facts of the case and to determine 
judieially on the materiale placed before 
the Court whether the compromise would 
be for the benefit‘of the infant and to make 
the order with reference. to the sanction 
for the compromise distinctly stating that 
itis for the benefit of the infant where 
the, Court-is so satisfied. If the procedure 
which the learned Advocate for the respond- 
ents contends for is to be adopted, there 
would be no guarantee that the interest of 
the minor was properly considered while 
sanctioning the compromise: The spirit 
of the rule should: be observed and not the 
mere form. In my opinion, therefore the- 
sub-r. (1) 
were not properly complied with in this 
ease. The appellants have, therefore, suc- 
ceeded in establishing the first point that 
was raised on their behalf. 

The next question is with regard to the 


-ratification’ by the plaintiffs on his attain- 


ing majority and this question of ratifica- 
tion is based upon the fact that rent was 
received by or on behalf of the plaintiff 
after the attainment of his majority. The 
plaintiff attained majority sometime in 
July 1918. Two sets of rent receipts have 
been produced in this case. One is series (m) 
and theotherisseries (n) The (m) series of 
receipts are four in number beginning from 
December, 1919, to January, 1920. The rent 
was paid ‘by a lessee of the defendant with 
regard to the property in question. The 
receipts were granted on behalf of Ambica 


-Sundari Choudhurani for self and as certi- 


ficated guardian and mother of the minors— 


‘Suresh, that is the plaintiff, and Bhabesh, 
that is, 
‘ant No. 8. There is nothing’ to show 
"that this receipt, although the plaintiff 


his brother pro forma defend- 


had then attained the age of majority, was 
signed by the plaintiff himself, but evi- 
dence is given on. behalf of the defendants 
that these receipts were given under the 


‘direct order ofthe plaintiff and this evi- ' 
-dence is given by two witnesses for the de- 


fendant, *witness No.5 and witness No. 6. 
Great reliance has been placed on behalf 
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of the respondent on the evidence of these cannot be- said to have ratified the compro- 
two witnesses while the appellaat-says that - mise soas to disentitle him from asking 
these two persons shouldnot bs believed, for the avoidance of the compromise as 

-becauss although they were servants of provided by O: XXXII, r. 7, sub. (2). 
the plaintiff at thé.time when the plaintiff One thing further should be mentioned. 
attained mijority, ‘shortly after that they In’ the solenamah there was a provision 
left the plaintiff's servics and took service that separate pottah and kabuliyats should 
under the defendants and were in. their be executed on account of the properties ` 
-Bervice when théy gave evidence on behalf - which were granted in perpetual lease to. 
of the defendants. It was also alleged the two sets of defendants. The defend- 
that these persons brought about the com- ‘ants’ witness Behari Lal Bose gives evi-- 

‘promise thatis now in question. One of dence thatno ‘attempt’ was made on the ; 
these persons Pran Gopal Roy had been part of the defendauts to get the potias - 
playing fast and loose, because this gentle- from the plaintiff or to execute kabuliyats '' 
man has.verified the plaintiffs’ plaint and - in his-favour. That further shows that 

. has given evidence on behalf of the defend- there wasno attempt to get any proper 

act. What he says is.this, that the (m) ratification of the compromise’ from the. 

series of receipts were given underthe di- plaintiff after he had attained. majority. 
rect orders of the. plaintiff. This was done. Taking all these circumstances into con-' 
because there .were various'old forms in. sideration it seems to me that the plaintiff 
their sherista which had not been exhaust- is not precluded from bringing this suit 


ed'during the timeof the minority 'of the 
plaintiff and his brother, and these old 
forms were used even afterwards: for the 


on the ground of ratification, > 
One other point has been. mentioned by 
the learned Advocate for the ‘respondents ' 


purpose of granting rent receipts. Their and it is this :—In the petition of compro- 
evidence is very’ difficult to accept having mise, there is nothing stated about any 
regard to the conduct of these two persons.. other transaction between the parties. But- 
Kristo Gopal Roy has not only ehanged' his there isan ekrarnama which is referred to 
side buthe has borrowed Rs. 2,000 from. in the’ petition of compromise filed.in the 
one of the defendants and Pran Gopal also, suitin which the defendants compromised . 
“as Ihave stated, bas transferred his alle- certain other suits against the plaintiff and 
. giauce from the plaintiff to the defendants. 
^. dn' order to ratify the transaction it would ' perties and the contention on. behalf of the 
not be enough toshow. that the rent was respondent is that in making a decree in: 
received by the am-mukhtear, unless it favour of the plaintiff we should ‘gjve a 
was further shown that that-am-mukhtear direction that the compromise With regard 
was given the power not only to collect rent. to those other suits and the making over. 
from tenants but also for ratifying contracts ; of all these properties should be.annulled. 
which his master, could avoid. The act of’: The difficulty in giving effect to the prayer 
ratification must be clear and distinct in .is that we are not in sesin of these suits 
order to bind an infant after he has at- nor have we got anything to say with re- 
tained majority and it is difficult to say that gard to` the properties mentioned, which 
either the (m) series receipts or (m) Series . were neither the subject-matter of the pre- . 
' receipts granted through the Post Office for vious suit-of 1914 nor of the present suit. 
money sent by Postgl Money Order, amount The contention that the plaintiff cannot 
to such a ratification. It need only ba men-.: get any relief under the circumstances is 
tioned that when the plaintiff gave his evi- to my mind answered by the observation 
dence no question was put to him as to inthe case of Sethuram Sahib v. Vasanta 
‘whether he had actually ordered receipt Kao Ananda Rac Dhybar (10): "A compro- 
of the rent with regard to this property ^ mise unénforceable against a minor cannot 
in dispute.. On the other hand, he swears bé treated as binding upon him on the 
that he had always been trying to avoid . ground that its being. set aside would 
the transaction. The Subordinate Judge work hardship on.the other party. It is 
has mixed up the question of ratificatio also no ground for not setting it aside that- 
with the question whether the-compromise it is impossible to place the parties in the 
was in the iaterest of both parties.. This -position in which they were when the com- 
is a question. which is foreign to the pre- i 


gent enquiry. In my opinion. the plaintiff, (10) 12 Ind. Oas, 499/34 M. 314. 


his: brother and gave up certain other pro-- > 


' 598 


. promise was effected." It should, however, 
“be observed thatthe plaintiff himself pre- 
sented an application io Court on 21st 
June, 1924, in which he repudiated any 
benefit that he had obtained under the 
ekrarnama. ‘But this is a matter which, 
as I have already stated, is beyond the scope 
ofthe present appeal. - > 
It need only be further observed that 
where a minor after attaining majority 
seeks to set aside a compromise under sub- 
r. (2) of r. 7; of O. XXXI the. question 
whether the minor derived any benefit 


from the .compromise or notis foreign to | 


the enquiry: see the case of Bhiva 
Jotiba v. Devchand Bechar (11). 

Onthese grounds this appeal must be 
allowed. The judgment and decree of the 
Subordinate Judge are set aside and the 
proper order.to make under such circum- 
stances is that the compromise decree in 
Suit No. 523 of 1914 is setaside so far as 
the plaintiff is concerned. The parties 
will be relegated to the position in which 
they were before the 20th April, 3917, in the 
Suit No. 523 of 1914. They will be allowed 
to make such amendments in their plead- 
ings or with reference tothe parties as has 
become necessary on account of subsequent 
events, and the case will be tried on its 
"merits. 

The prayer for khas possession must be 
dismissed. 

Having regard to thefact that the plaint- 
iff claimed too much and also to the manner 
in which he fought out the suit he is only 
allowed half his costs in the trial Court. 
He will get the fall costs in this appeal. 
Hearing fee five gold mohurs. ‘ 

Roy, J.—I agree. 
| Appeal allowed, 


A.N. A. 
sar” 10 Ind. Cas. 909; 35 B. 322; 13 Bom. L. R. 
- 9gii. . 
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O0. XXXIV,v. 6—Suit on mortgage-—Prayer for per- 
sonal decree in plaint—No provision for personal 
decree in preliminary and final decrees—-Applica- 
tion for personal decree after sale, whether barred-~ 
Constructive res judicata. 

Where the preliminary: and final decrees in a 
mortgage suit are silent abouta relief for personal 
decree asked for in the plaint, there is no presump- 
tion of adjudication in respect thereof soas to debar 
the mortgagee subsequently, on the principle of 
constructive res judicata, from applying under 
O. XXXIV, r. 6, Civil Procedure Code, for a per- 
sonal decree. The absence of any reservation in 
the preliminary decree of liberty to the decree- > 
holder: to apply for a personal decree in accordance 
with the forms in Appendix D has not the effect of 
taking away the mortgagee's right under O. XXXIV, 
r.6. [p. 529, cols. 1& 2.] 

Maliaperumal Iyengar v. Nachiappa Chetty (1), 
Thirumalai! Kandama Kondala v. Hastern Develop- 
ment Corporation Ltd., London (2), relied on. ‘ 

Appeal against the decree of the Oourt 
of the Subordinate Judge, Dindigul, in A: 8. 
No. +35 of 1925, preferred against that 
of the Court ofthe District Munsif, Palni, 
dated the 23rd December, 1:24, in M. P. No. 
118 of 1924, in O. S. No. 201 of 1914, on the 
file of the Court of the Additional Distriet 
Munsif, Dindigul. 

Mr. N.S. Srinivasa Ayyar, for the Appel- 
lant. 4 l 
Mr. B, Sita Rama Rao, for the Respon- 
dent. - : 
JUDGMENT. 

: Odgers, J.—In this case the assignee 
.decree-holder has applied under O. XXXIV, 
r, 6 of the Civil Procedure Code fora dec- 
ree that a mortgagor be directed to pay the 
difference between the amount realized by 
the sale of the hypotheca and the amount 
due to the plaintiff dn his mortgage. The 
request has been refused by the District 
Munsif and allowed on appeal by the Sub- 


* ordinate Judge, and itis against this al- 


lowauce of the personal remedy that the 
appeal has come to us here. 

The mortgage was one cf 1905, and the 
suit on it was broughtin 1912. The plaint 
in themortgage suitis printed as Ex. A, 
and it asks for sale of the mortgaged pro- 
perty and " directing that if there be still 
any balance even after the auction. sale, the 
Ist defendant personally and the family 
properties of defendants Nos. 1, 2and 3 be 
held responsible therefor." The argument 
of the learned Vakil for the appellants ig 
that the plaintiff having asked for that per- 
sonal relief and the decree which appears 
as Ex. I, being silent on the point, we 
must assume from the judgment (which is 
not forthcoming) that the Judge has decid- 
ed this relief (c) in the plaint against the 


H 
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plaintiff and, therefore, the matter is either 
actually res judicata oris in the nature of an 
implied res judicata under s. 11, Explana- 
tion V of the Oivil Procedure Code. The 
whole argument is based'on the fact that 


the. decree directs (1) that the defendants | 


pay into Court a certain sum before a’cer- 
tain date andif they do so the property 
should be transferred, (2) that if the pay- 


ment is notso made, the mortgaged pro- 


perty or asufficient part'be sold and (3) 
' the Ist defendant is personally liable only 
for the plaintiff's costs, It is said that that 
reference to personal liability only for costs 
is a certain indication that an adjudication 
must have taken placeby the Court on the 
relief (c) asked for in the plaint. The Dis- 


trict Munsif held thatthe pasraonal remedy: 


must be taken to have been refused. The 
Subordinate Judge, . however, holds that 
there is no ground for inferring any such 
refusal of the personal remedy in the de- 
cree. There is no issue about it and there 
was no adjudication thereon. The ques- 
tion is whether sufficient ground has been 
shown by theappellants to enable one tosay 
that that finding of the Sibordinate Judge 
eannotstand. In my opinion there is none. 
‘The form ofthe decree given in the old 
‘Code, No. 128 of the forms, does not contain 
any reference to the personal remedy though 


the plaint form No. (109), under the New. 


Oode, Form No. 45 ‘of Appendix A is the 
form of the-plaint in which the last clause 
asks for the personal remedy if the pro- 
ceeds of.thesale arefound to be insuffici- 
ent, andin the form of the decree given in 
Appendix D No.7that proviso is attached 
to the decree in the shape of liberty being 


reserved to the plaintiff to apply, if neces- , 
sary, for the personal remedy. The ques. 


tion shortly is, is the fact that the personal 
remedy is asked forin & plaint and that 
nothing appears about it in the decree 
enough to say that the plaintiff is for ever 
after barred from asking for it? If there 
has been no adjudication as I hold, then 
it seems tome thatthe answer is clearly 
in the negative. In this view, lam sup- 
ported by the authority of the case in 
Maliaperumal Iyengar v. Nachiappa Chetty 
'(1) (under the old Code) where Best, J., 
decided -that.it is not necessary that 
the original decree. in the suit should 
give any remedy beyond the property 
mortgaged and ordered to be sold, and the 


same remark was made by Bakewell, J.,in a. . 
382; 22 M, L.. T. 237. 


(1) 5 M. L, J, 294, ` 
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casein Thirumalai Kandama Kondala v. 
Eastern Davelopment Corporation Ltd. London . 
(1). It seemson priaciple that it would ordi- 
narily ba impossible for a Court to make any 
adjudication in the preliminary deeree and 
the preliminiry judgment on this matter. 
It would-depand upon whether ths mort: 


“gagar paid the amount within the time 


allowad, ifhedid not, whether when the 
property. was brought to sale the proceeda 
were or wera not sufficient to discharge the 
mortgage debt. This is{amatterof some 
complication because the expensos of the 
sale and various other mattara can be added 


‘to the mortgage amount by the mortgagee : 


and debited against the mortgagor. So that 
it is by no means an easy or simple matter 


‘or a matter as to which the Court would bein 


possession of suffizient facts in an ordinary 
case to:decide on a preliminary decree or 
very often inthe case of final decres also. 
lt, therefore, seems to me that the fact that 
nothing is saidin the preliminary decree 
about this matter is not one of res judcata 
so as to bind the plaintiff. It seems to me 
that, ifofe was to hold that it is to be, 
grave injustice might very often be done, 
as I dare sayit may be done in this case, 
if the plaintiff is denied his personal re- 
medy. After all the defendants have gòt 
no merits because they owe the money, and 
there is no.reason to my mind why the 
plaintiff should not invoke the aid’ of“law 
to get himself paid, provided his methods 
are legaland just. This seems to me to 
be ahighly technical point, an'd I for one 
speaking personally do not-see why techni- 
calities should be set up and emphasiz- 


'edin favour of a defaulting judgment- 


debtor. We have been taken through vari- 
ous decisions on the assumption that there 
has been an adjudication. Butas I hold 
that there has not. been one, it is quite 
unnecessary to go into theircase. It is said 
that this is à matter of costs, namely, that 
the Ist defendant should be personally 
liable for costs, and he must show that there ' 
was an adjudication as to this. personal 
liability. It isimpossible. to tell without 
seeing the judgment why costs were award- 
ed in thise way instead of being -added to 
the mortgage amount as isusual. It may 
be some personal default on the part of 
the lst defendant which induced the trial 
Judge to say that the costs porsonally be 
payable by him and executable on him, 


(2) 42'Ind, Cas. 953; (1918) M. W. N. 4; 33 M, L. J' 
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any light on the question that we have got 
to answer. .Ín my view the appeal must be 
dismissed with ccsts, 

Curgenven, J.—In reversing the Dis- 
trict Munsif's order the learned Subordinate 
Judge has recorded findings upon three 
points, (1) that it was not competent to the 
Court in the course of the suit to pass 4 
personal decree in the first instance, (2) 
that if it.did not so adjudicate upon the per- 
sonal remedy, that-it would not 
judicata in respect of the subsequent ap- 
plieation under O. XXXIV, r. 6, and (3) 
that in, point of fact the Court in this 
instance did not so adjudicateor refuse the 
personal remedy by its decree. ‘It may he 
doubtful whether propositions (1) and (2) 
can he supported, but they do not arise 
unless upon proposition (3) we dissent from 
the finding of the lower Appellate Court. 
Upon this point, it is quite true. that the 
plaint asks for personal remedy, 272., “that 
if there still remains a balance even after 
the auction-sale the Ist defendant personal- 
ly and the family properties of defendants 
Nos. 1,2 and 3 be held responsible," and 
that the written statement contends that 
_ the personal remedy is barred. On the other 

. hand, no issue was framed upon this point 


and. it is undoubtedly the case that the. 


Code does not contemplate in O. XXXIV 


that in framing a preliminary decree there 


should be an adjudication upon this ques- 
tion. The only support which can be given 
to the ’rgunrent is afforded by that portion 
ofthe preliminary decree which provides 


that the lst defendant should be personally. 


liable for the plaintiff's costs. Asmy learn- 
ed brother has said, in the absence of the 
judgment it is not poseible for us to ascer- 
tain in what circumstances that order was 
passed or whether it can be justified. I 
have only to repeat, with the learned Sub- 
orninate Judge thatit does not by,any.means 
follow that the Court intended to adjudi- 
cate upon the admissibility of the personal 
remedy, 

It has then been argued, as I understand 
the argument, that the Court failing so to 
adj udicate, the matter has becom& construc- 
tive res judicata by force of Explanation Vto 
s. 11, Civil Procedure Code. No doubt, that 
section would not apply in terms to a sub- 
sequent portion of the same suit, but let it be 
granted that the general principle of res 
fudicata might be applicable in, these cir- 
cumstances, I think even then inasmuch 


rGOVINDASAMY GOUNDAN v. KANDASAMY KODNDAN, - 
immediately. TU my mind it does not throw ' 


be. res: 


[103 T. C. 1927] 
as the Court, ifitisto follow the procedure 
laid down, is not to adjudieate upon this 
question until a later stage, the omission 
to do socannot be considered in any way 
io prejudice the righis of the parties to 
raise the matter subsequently; and it is a 
matter of interest to notice that according 
to the forms under the Code of 1882, whereas 
the plaint form (Form No. 109 of Appendix 
ofthe 4th Schedule) contains a prayer which 
is substantially identical with the prayer 
for relief (c) in the present plaint, the rre- 
liminary decree for sale, form No. 128 con- 
tains no passage in accordance with it. The 
only inference I can draw from that circum- 
stance is that, if the principle expressed in 
Explanation V of s: 11 had been applied to 
suits framed and decreed in such circum- 
stances, no subsequent application would 
have lain under s. 90 of the Transfer of Pro- 
perty Act,on the ground that the principle 
of res judicata would have precluded it. 
The’ only other point which has been 

raised is that the absence of any reserva- 
tion in the preliminary decree of liberty 
to the: decree holder to apply fora personal 
decree disables him from doing so, Here 
again, as Í have already said, the form 
of the decree under the former Code con- 
tained no, such provision; yet it has not 
been shown to us that. is was ever ques- 
tioned that the liberty so to apply was 
thereby withheld. The decision in Suri 
Markandeya Sastri .v. Guthumukkala ` Sue 


‘bhanadhracharyulu (3) goes no further than: 


to say that the decree which was then: 
under reference should be brought into 
eonformity with the form prescribed by. 
the Civil Procedure Code. On the other 
band, Bakewell, J., in Thirumalai Kandama 


"Kondala v. Eastern. Development Corpora-: 
. tion Ltd., London (2), has held, 


if any 
authority be required, that the absence of: 
the proviso does not affect’ the right to’ 
apply. The form in fact I think, merely 
draws attention to the provision in r. 6 of 
O. XXXIV, that application may be made 
if the sale of the hypotheca has not afford- 
ed sufficient to satisfy the decree. I 
think accordingly. that there is no sub- 
stance in this objection. I agree with my 
learned brother that Civil Miscellaneous Ap- 
peal must be dismissed with costs. 

eV. N. X 

A. N. Appeal dismissed. 

(3) 42 zy Cas, 288; 6 L, W. ones 
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LAHORE. HIGH COURT. 
Revision PETITION No: 623 or 1925. 
“June 21, 1927. 
Present :—Mr. Justice Jai Lal. 
RULDU MAL-THAKAR DAS— : 
PraiNTIFF—PETITION eR 


A ` VETSUS . t 
. ALLAH DITTA—— DEFENDANT 
- —HESPONDENT ' 
“ Usurious Loans Act (K of 1918),s 8; application 
of -Excessive interest and transaction substantially 
unfair-—Re-opening of single transaction, legality of. 

A Court can act under s.3o0f-the Usurious Loans 
Act.only if interest be excessive and the transaction 
between. the parties is substantially unfair. [p. 531, 
col. 2; p. 532, col. 1.] : 

In deciding whether the rate of interest charged is 
excessive and’ a transaction -between, the parties 
substantially unfair, the Court must have regard 
to the prevailing rate of interest on similar trans- 
actions, in the locality wheré the ` transaction 
took place, the security offered to the plaintiff, the 


E 


RULDU MAL-THARAR DAS V. ALLAH DITTA, 


nature of the dealings between the parties and the ' 


period during which the accounts have remained 
outstanding. [p. 532, col. L] . 

Where a suit isnot based on a series of transac- 
tions but on one transaction, the explanation to the 
proviso tos. 3of the Usurious Loans Act does not 
apply. [p. 531, col. 2.] A 


Petition for revision of the decree of the 
Judge, Small Cause Court, Simla, dated the 
9th May, 1925. ; 

: Mr N. Sohan Lal, for the Petitioner. ~, 

Mr. Niaz. Muhammad, ior the Respond- 


ant. —_ : , 
: JSUDGMENT.—This is a petition by 
the plaintiff. for revision of & judgment 
dated. the 9th May, 1925, passed by the 
Judge, Small Cause Court, Simla, whereby 
he granted .à decree to the plaintiff for 
Hs. 50 and costs thereon payable in 
instalments of Rs.5 per month with the 
proviso that a default in the payment of 
anyone instalment shall render “the whole, 
of the remaining balance payable at once.’ 
The suit was for recovery of Rs. 458 by the 
firm of Ruldu  Mal-Thakar Das against 
Allah Ditta, a tailor of Simla. It was based. 
on a bond for Rs. 300 executed on the 17th 
of October, 1922. The bond provided that 
the sum of Rs. 300 would be payable 
without interest by instalments of Hs. 10. 
per mensem but thatifadefault be made 
in the payment of anyone instalment. 
the whole of thé balance due was to become, 
recoverable with interest at 374 per cent. per 


annum. E: 
' The suit was instituted on the 30ih 
March, 1925, and the amount claimed, 


included the sum of Rs. 158 interest cal-' 
eulated at the rate of 18 per cent. per annum. 
he defendant admitted the execution of 


JU 
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the bond but added that it was made up 
mainly of interest, The learned Judge 
thereupon proceeded to examine the plaintiff 
as to the previous history of the dealings 
between the parties and finally, acting 
under the provisions of the Usurious 
Loans Act, re-opened the whole transaction 
and . granted a decree tothe plaintiff as ` 


already mentioned. 


“The statement of the . plaintiff disclosed ' : 
_ thatthe dealings between the parties started : 


in 1914. and that on the 26th July, 1917, a 
pro-note for Rs. 221 was executed by the 
defendant in plaintiff's favour ‘his amount 
included Rs. 49 asinterest on the principal 
amount advanced. Rupees 20 was paid by the 
defendant to the plaintiff at the time of the 
execution of pro noté, Thereafter Rs. 18-9 9 


more was advanced by the plaintiff tothe de- ~~ 


fendant up to the 17th October, 1921, when 
the bond in suit was executed. In the 
meantime the defendant had re-paid to the 
plaintiff Rs. 126-10. Rupees 28 was paid by 
him after the execution of the bond in suit. 
This is the only evidence on the record as 
to the previous ‘dealings between the 
parties. "The defendant has not gone into 
the witness box to deny these facts and the 
learned Judge of the Small Cause Court 
has accepted them as correct. But he is 
of opinion that the whole amount ia. 
practically made up of interest and that . 
only Rs. 8 is due to the plaintiff on | 
account of principal and for, that reason 
he has applied the provisions pf the 
Usurious Loans Act and has granted a 
decree fora lump sum of Rs, 50in favour ` 
of the. plaintiff, ` 
In. the first instance I am unable to: 
hold, having regard to the proviso to s. 3 
of that Act, that the learned Judge was ` 
entitled to go behind the pro-note of the 
26th July, 1917. That pro-note was 
admittedly executed more than six years 
before, the dateofthe suit. The proviso 
referred to above lays it down that, in the 
exercise of the powers conferred by s. 3, 
thé Court shall not re-open any agreement, 
purporting to close previous dealings and 
to create a new obligation "which, has been 


‘entered iato by the parties or any persons 


from whom they claim ata date more than 
six years from the date of the transaction. 
This suit was not based on any series of 
transactions but only on one transaction of 
the 17th October, 1921. and, therefore, the 
explanation to the proviso does not apply. 
Moreover the Court can act under .3 of 


zi 
"m 
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Üsurious Dni Aci only if the interest be 
excessive and thé transaction between the 
/ parties is substantially unfair. Now, so fat 
asthe bond for Rs: 300 is concerned, it is 
. to be observed that initially no interest is 
payable on the principal mentioned therein 
which is. payable by instalments of Rs. 10 


` per mensem. This is indeed a very favourable. 


transaction from the point of view ofthe 
debtor. But then a condition is added that 
if default is made in the payment of any 
instálment the whole of the balance shall 
become payable with interest which certain- 
.ly is excessive. The condition as to the 
payment of interest does not come into 


. operation unless default is made by ihe : 


debtor, and it is a question whether, under 
the eircumstances, it can be held that the 


„interest is excessive forthe purposes of 
But the second’ 


the Usurious Loars Act. 
condition necessary for the exercise of the 
. power ofthe Corrs does not, in my opinion, 
exist in this case. 

In arriving atthe conclusion that at the 
date of the suit only Rs. 8 out of the 
principal was- düe to the plaintiff the 
learned Judge has entirely ignored the fact 
that some interest was to be paid, if not at 
the agreed rate, at a reasonable rate, on the 
„transaction between the parties from 1914 
to October 1921.. The Counsel for the 


respondent does not contest the allegation- 


of the Counsel for the petitioner that if 


interest up to that date was charged roughly 
at 15 per cent. per annum. I have already 
stated that after the date of the bond, 
though the interest provided was 3i 
‘per annum payable only on default in. 
payment of instalments, the plaintiff has 
charged interest at 18 per cent. per annum. 
In deciding whether the rate: charged is 


excessive and the transaction between the 


parties thereto substantially unfair, the 
Court must have regard to the prevailing 
rate of interest on similar transactions in the 
locality where the transactión took place, 
the security offered to the plaintiff, the 
' nature of the dealings between the parties 
and the period during which the accounts 
have remained outstanding. l° am not 
prepared to hold that, under all the 
circumstances of the case, interest at 15 
per cent. per annum, charged prior to the 


.. execution of the bond and 18 per annum 


,ipterest charged after the execution of the 
pond on default of payment of the instal- 
ments, is at all excessive or that the 


` BADASHIY RAO v. UMJI 


* Court to ir 
‘consideration in coming to a decision as to whether 
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transaction in suit is substantially unfait 
as between the parties. 1 hold, therefore, 
that the conditions necessary to 'enable the 
Court to interfere under the Usurious: 
Loans Act with contract voluntarily entered 
into between the parties do not exist in this 
case and the plaintiff was entitled to the . 
decree prayed for. 

Accepting this revision I set aside the 
decree of the learned Judge of the Small 
Cause Court and ' decree the plaintiff's suit 
with costs throughout. 


R. L. Petition accepted. 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
'Civip Revision No. 94 or 1927. 
July 12, 1927. 

: Present :—Mr. Findlay, J. C. 
SADASHIV RA O—AUCTION- PURCHASES — 
APPLICANT 
Tersus 
ÜMAJI—JrepcMENT.DEBTOR AND ANOTHER— 


-Dso.ng HoLpER—NON-APPLICANTS. ., 

Civil Procedure Code (Act V of 1908), O. XXI. r. 90— . 
Execution sale—Application io set aside—Material 
irregularities othér than those alleged in application, 


: order based on, whether illegal. 
calculation is made it would be found that . 


Ifin the course of an enquiry into an &pplicstion 
to set aside an auction sale under O. XXI, r. 90, Civil 
Procedure Code, any further material irregularities 
come to light ejusdem. generis with those alleged in | 
the original application, it would be the duty of the 
take these additional irregularities into 


the sale was a legalone or not, provided the parties 
*had due notice of such additional irregularities and 
the question involved.  [p. 533, col. I. 

. Application for revision of an order of 
the Distriet Judge, Ohbindwara, dated the 


. 31st March. 1927, in Miscellaneous Appeal 


No.18 of 1926. 

Mr. R. W. Date,for the Applicant. 

Mr. W. R. Puranik, for the Non-Appli- 
cants. 

ORDER.—That on the findings arrived 
‘at by the learned District Judge—findings. 
of fact which this Court should not be at 
liberty to disturb in civil revision—there 
were most serious defects and irregularities 
in? connection with the auction-saleI am 
concerned with, cannot be questioned for 
one moment. Doubt existed as to whether - 
the permission granted to the decree-holder 
to bid above Re. 500 related to the-five houses 


H 
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en bloc orto each separately. Apparently, 

„also other intending purchdsers were in 

: doubt as to whether the houses as they stood 

were being sold or only their materials. 

No proper description had been given of 

the property orits value: these and other 

irregularities undoubtedly occurred. What 

has been urged on behalf of the applicant 

is that, in the original application filed by 

the non-applicant Umaji, various grounds 

of irregularity, which the District Judge 

- has taken into consideration, were not 

mentioned. Itis clear, however, that the 

main allegation, viz, that other intending | 
purchasers wished the houses to be put up 
separately, whereas as a result of collusion 
between the agent of the decree-holder and 
the malguzar, the houses were sold en bloc, 
doss appear in the original application. 

In any event, I do not think that the 
present applicant can derive. benefit from 
the decision in Harbans Lal v. Kundan Lal 
(1). Ifin the course of an enquiry, such as 
` has been made by thelower Courts in. this 
case, any further material irregularities 
come to light ejusdem generis with those 
alleged in the original application, it seems 
to methat,provided the parties have due 
notica of the question involved, it would be 
the duty of the Court to take these addition- 
almaterial irregularities into consideration 
in coming to a decision as to whether an 
auction-sale like that we are concerned 
with was a legal one or not Mukerji, J., 
in Ram Saran Das v. Girdhari Lal (2) has 
pointed out that when a specific material 
irregularity has been alleged and when 
additional particulars subsequently come to 
light, which amount to a further material, 
irregularity or to an increase in theoriginal 
one alleged, it isopen to the Court to take 
these matters into consideration. All that 
really happened in the Distriet Judge's 
Court was that further particulars as regards 
the highly unsatisfactory conditions under 
which this was conducted, came to the 
surface and were adjudicated upon by it. 
The sale, in short was, from every point of 


view, a bad one and, although in the origi- : 


nal application, the present non-applicant 
No. l did not enter all the particulars of 
the irregularities in question, the fact 
remains that h»alleged material irregularit} 
in support of the basic defect which relates 


(1) 21 A. 140; A. W. N. (1898) 212; 9 Ind. Dec, (xN. s.) 
799. 


(2) 92 Ind. Cas, 567; 48 A. 286; 24 A. L. J. 286; A. I. 
R. 1926 ALL. 305. ; : : 
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to the doubt as to whetherthe houses were 
to be sold en bloc or separately. That was, 
in my opinion, à defect which went to the 
root ofthe sale aud, even apart from the 
other considerations mentioned by the 
learaed District Judge, would have amply 
justified the order passed by the latter. 

I see no reason, therefore, to interfere and 
dismiss.the application. Applicant must 
bear the non-applicant No, 1’s' costs. Costs 
in the lower Courts as already ordered. ' 

G. R. D. Application dismissed. 

A. N. A, - 





CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Oepar No..101 
: or 1926. 
June 20, 1927. 
Present :—Mr. Justice Page and 
Mr. Justice Graham. 
CORPORATION or OALCUITA— 
APPELLANT 
d versus , 
_ Sheikh KEAMUDDIN —RESPONDENT. 
Calcutta Municipal Aet (III of 1899), ss. 141, 142 
—Assessmeni of property by Executive Officer—Ad- 
. ministrative order—Appeal to High Court from order 
of Small Cause Court, whether ‘second appeal'—~ 
High Courts power to consider facts—Civil Proce- 
dure Code (Act V of 1908), s. 100 —Onus of poof of 
Showing that assessment is wrong. i 
The appeal to'the High Court under s. 142 of the 
Calcutta Municipal Act is not preferred under the 
Qode of Civil Procedure, but pursuant to the special 
jurisdiction conferred upon the -Court of Small 
Causes and the High Court under the Calcutta 


* Municipal Act, [p .534, col. 1.] 


In .performing the functions prescribed under 
ss. 127° to 140 of the Calcutta Municipal Act the 
Executive Officer is acting in an administrative and 
not ina judicial capacity. (p. 534, col. 2.] - 

The appeal which lies to thə High Gourt under 
s. 142 (3) of the- Oaleutta Municipal Act from the 
decision of the Court of Small Causes on appeal 
from the decision of the Executive Officer, is not 
therefore, a second appeal within the ambit of s, 100 
of the Oode of Civil Procedure, and in such, an 
appeal it is open to the High Court to re-consider the 
findings of fact arrived at bythe Court of Small 
Causes. [p. 935, col. 2.] . : ; 

Durga Das Rulchit v. Queen-Empress (1) and Ezra v. 
Secretary of State for India (2), applied. | 

Under s. 142 of the Calcutta Municipal Act an 
order passed by the Executive Officer, subject to the 
decision of the Court of Small Causes, ‘is final and 
the onus is upon the assessee to rebut the correct- 
ness of the valuation arrived at by the Executive" 
Officer. [ibid] | . : 

Appeal against an order of the Chief 
Judge .of the Presidency Small Qausg 


^ ‘assuming that s. 


Bad 
- Const Caloutta, dated the Tth of December, 
-, 1925 

` Babu” ‘Krishna’ Lal Banerjee, for the. 
: Appellant. 

Dr. Sarat Chandra Basak, and: Babu Jotis 
Chandra Guha, for the Respondent. - 

JUDGMENT. 

Page, J.—This is an appeal from an 
order of the learned Chief Judge of the 
‘Court of Small Causes passed under s. 141 
of the Caleutta Municipal Act, 1923, It 
appears that on the 17th of January, 1923 
the Executive Officer of the Corporation, 
pursuant to the power with which he was 
invested under ss. 127 to 138 of the Munici- © 


pal Act, assessed the property in Suit No. 6: 


-Raj Mohan Street, Calcutta, for the consoli- 
` dated rate of Calcutta atan annual value of 
. Rs. 14,310. Under.s. 139 of the Act the 
assessee lodged an objection to the amount 
of the annual value which had been asses-: 
sed upon his property. Under s. 140 the 
- Executive Officer investigated the assessee's 
` objection and passed an order régucing the 
amount of the original assessment from 
Rs. 14,310 to Rs. 10,278. The assessee, 
being dissatisfied with the order of the 
Executive Officer, appealed to the Court of 
Small Causes pursuant to s. 141.of the Act. 
The learned Chief Judge of the Court of 


Small Causes further reduced the assessment. 


and held that the annual value of the house 
at the time of the assessment was Ks. 5,508. 
The Gorporgtion. of Caleutta have preferred 
the present appeal under s. 142 of the Act 
from the decision of the learned Chief 
Judge of the Court of Small Causes. It was 
_contended by the learned Advocate who 
appeared for the. assessee that this Court 
had no jurisdiction to entertain an objec- ' 
tion tothe amount of the valuation which 


had ‘been assessed by the learned Chief 


Judge of the Courtof Small Causes, because 
the determination of the annual "value of 
the premises was .a finding of fact which 
this Court under s. 100° of the Code of 
” Civil Procedure could not override in second 
appeal. In my opinion, there is no sub- 
stance in this'contention, 

The appeal to the High Court wnder g, 142 


ja not preferred under the Code of Civil 


Procedure, but pursuant to the special 
jurisdiction ‘conferred upon the Court of 
Small Causes and the High Court under 
the Calcutta Municipal Act. Further, even 
100 of: ‘the Code of 
Civil Procedure is applicable, in my opin- 
` ion thig appeal. is not, an : ;appeal wisan 
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the ambit ofs. 100 of the Code of Civil 
Procedure, because the order passed by. 
the learned Ohief Judge of the Court of 
Small Causes was not an appeal from an . 
order passed by a judicial officer. The 
‘scheme of the Calcutta Municipal Act pro-: 
vides that in the first instance the Execu- 
tien Officer should ascertain by such means 
-as are available to him the annual value 
-of the premises to be assessed, and such 
annual value “shall be deemed to be the 
gross annual rent at which the land or build- 
ing might at the time of assessment reason- 
ably be expected to letfrom year to year 
less, in the case ofa building, an allowance 
of ten percent forthe cost of repairs and 
for all other expenses necessary to main- 
tain the buildin gin astateto command such 
grossrent Having estimated the annual 
‘value of the premises as best he could in 
the light of such information as was avail- 
able to him it-became the duty of the 
Executive Officer to give the notices provid- 
ed in the Act in order that any person dis- 
satisfied with the valuation might lodgean 
objection against it. An objection duly 
lodged is then to be investigated by the 
Executive Officer and after the investiga- 
tion has been concluded, an order will be 
passed’ by the Executive "Officer stating the 
amount which he holds to be the annual 
, value,.and this order is recorded in the 
offieial register. In my opinion, in perform- 
ing the functions prescribed under ss, 127 
to 140 ofthe Calcutta Municipal Act- the 
Executive Officeris acting in an administra- 
tive and notin a judicial capacity. That 
this is so, I think, is clear from a considera- 


*.tion of the relevant sections of the Act} 


but if the analogous functions of the Col- 
lector under the Land Acquisition Act (I 
of 1894) are regarded it will be observed 
that the powers ofthe Collector are wider 
than those with which the Executive Officer 
under Municipal.Act is invested: and yet 
it has been held that in performing his 
functions with respect to the valuation of 
land aequired under the Land Acquisition 
“Act the Collector is acting in an adminis- 
trative and not in a judicial capacity 
Durga Das Rukhit v. Queen-Empress (1) 
Ezra v. Secretary of State for India (2): 
The reasoning upon which those cases were 
based is applicable in the present case; 


(1) 27 O: 820; 14 Ind. Dec. (x. s. 537. 

(2) 32,0.605;9 C. W. N. 454; 1 C. L, J, 227; 7 Bom: 
Ia R. 482 2 A. ‘LG, TTI, PT. A. 93; 8 Sor, °P. O., 
A19 (P. Q). 
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and upon authority the functions of the 
Executive Officer under ss. 127 to 140 of the 
Oaleutta Munieipal: À»t are those of an 
administrative and not of judicial officer. 
. Both in India ‘and in England it is the 
| policy ofthe Legislature that in the pre- 
: liminary stages of assessment for local and 
' generaltaxes the assessing officer should 
endeavour amieably to settle assessments 
without recourse to litigation and with- 


out the investigation being eircumscrib-- 


ed by the restrictions of the.law of evi- 

dence. < - 

“It is, to say the least, perfectly intel- 

. ligible that the expert official charged with 
the'duty of fixinga value should be posses- 

sed of all the information in the hands of 

the department, and should at the same 

time avail himself of all that is offered at 


the enquiry, his ultimate duty being not: 


to conclude the owner by his so-called award, 
but to fix the sum, which in his best judg- 
ment is the value and should be offered, 
It is not implied in this observation that 
the Collector would be precluded by any- 
thing in the Statute from inviting’ at the 
enquiry the critieism of the owner on any 
information he had in his hands, if he 
‘thought that in thecireumstances this would 


advance knowledge." [per Lord Robertson ` 


Jin Ezra v. Secretary of State for India (2)j 
His Lordship- further observed that “if a 
. judicial ascertainment of value is desired 
“by the owner, he can obtain it by requir- 
ing the matter to be referred by the Collect- 
or to the Court". These observations of 
the Judicial Committee are not only apposite 
in the present case, but in my opinion, set 
out the general policy of the legislation ig 
connexion with assessments for local or 
general texation. The learned Advocate for 


“the assessee, however, endeavoured to dis-' 


‘tinguish the cases relating tolandaequisi- 
tion upon the ground that under the Land 
' Acquisition Aet a person dissatisfied with 
‘the valuation of the Oolleetor is entitled to 
call upon the Collector to “refer the ques- 
' tion of the valuation to the Court", where- 
as unders. 141 of the Calcutta Municipal 
Act it is provided that “any person dis- 
satisfied with the order passed on his objec- 
tion may appeal to the Court of Small 
Causes.” But the language in which the 
two enactments are couched does not con- 
note any real difference in the * jurisdiction 
which is exercised. In my opinion the 
functions. exercised -by the Collector and 


CORPORATION OF CALCUTTA V, KEAMUDDIN, 
and, in my opinion both upon principle: 


535 


the Executive Officer respectively are 
substantially if not identically, the same; 
in each ease the officer acts in an adminis- 
trative capacity, and if the party concern- 
ed is dissatisfied with the rasult of the 
officer's investigation into the assessee's 
objection to the valuation, it is open to 
the assessee to have the valuation adjusted 
in a judicial proceeding by the Court. 
From the order of the Court of Small 
Oauses an appeal lies to the High Court, 
unders. 142 (3) of the Calcutta Municipal 
Act, but, in my opinion, that is not a 
second appeal within the ‘ambit of’ 
s. 100 of the Code of Civil Procedure, and 
in such an appeal it is open to the High 
Court to re-consider the findings of 
fact arrived at by the. Court of Small 
Causes. In support of the appeal the 
Corporation contended that the ‘finding 
of. fact arrived at by the learned Chief 
Judge of the Court of Small Causes ought 
not to be sustained for this reason, that . 
under s. 142 of the Act an order passed. 
by the Executive Officer, subject to the 
decision of the Court of Small Causes is - 
final and, the onus being upon the assessee, 
to rebut the correctness of the valuation 
arrived at by the Executive Officer, that he 
had failed to make out his ease. The 
Corporation called no evidence before the 
Court of Small Causes. They contended 
upon the evidence adduced by the assessee 
that the order of the Executive , Officer. 
ought to be affirmed. The only evidence. 
on behalf of the assessse was that of his 
gomastha, who stated that he let out cer- 
tain rooms at a rental of Rs. 510 per month. 
It ‘was upon that evidence that the learn- 
ed Chief Judge of the Oourt of Small 
Causes based his decision, but in my opin- 
ion, the evidence of Abdul Rahman the: 
assesseo's gomastha was wholly insufficient 


‘to justify the learned Ohief Judge in dis- 


turbing the order of the Executive Officer. 
Abdul Rahman did not state for what 
period or in what year he collected Rs. 510 
per'month as rent for the premises. He 
did not state whether Ra. 510 represented 

the rent,of the whole house, or only of ` 
part of the house. He did not produce his 


‘master's account books showing the rental 


for.that house. He did not produce any 
rent receipts to support his oral testimony. 
He did not state that Rs. 1,250 a month 
was not a properand reasonable rent whieh 
a landlord might have expected to realise 
for-No. 6 Raj Mohan Street in January, 
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1923, nor did he state what,in his opinion, 
was a proper sum to be taken as the annual 
value of the premises at'the time of the 
assessment. On the contrary, the witness 
admitted that in February, 1923 about the 
time when the assessment was made 
the premises had been let at Rs. 1,250 a 
month; but the lease was not produced, 
and the witness added that the lease was 
cancelled in June, 1923, and that the lessee 
absconded after having failed to pay four 
months’ rent. The best evidence of what 
reasonably might be expected to be -obtain- 
ed asrentfor premises at any particular 
period is the rent what wasactually paid 
or payable, although, of course, that evi- 
dence is not conclusive of the matter. Hav- 
ing regard to the evidence adduced before 
the learned Chief Judge of the Court of 
Small Causes, in my opinion, an order that 
the Executive Officer passed after investiga- 
tion of the assesee's objection ought not 
io have been disturbed. The Executive 
Officer's assessment of Rs, 10,278 is equi- 
valent to a rent of about Rs. 940 per month. 
That was considerably less than the Rs, 1,750 
per month for which the premises were in 
fact let at or about the time when the 
assessment was made. In my opinion, 
the assessee failed to sustain the burden 
which wasupon him to satisfy the Court 
‘that the valuation at which the Executive 
Officer had arrived was either excessive or 
wrong. 

In my opinion, this appeal ought to be 
allowed; the order of the learned Chief 
Judge of the Court of Small Causes set 
aside. andthe assessment of Rs. 10,278 by 
the Executive Officer restored and affirm- 
ed, The appellants will be entitled to their 
costs of this appeal the hearing fee being 
assessed at two gold mohurs. A 

Graham, d.—l agree. There are two 
preliminary matters which require decision 
before dealing with the merits of this 
appeal, firstly, whether the appeal is in 
proper form, and whether it is a first or 
second appeal and secondly there is the 
question of the burden of proof, and whe- 
ther it lay upon the Corporation, now the 
appellant, to justify the order of assessment, 
or upon the assessee, the present respond- 
ent, to show that the asseesment was wrong. 
The decision of the first point is necessary 
in order to see what our powers are in deal- 
ing with the appeal. lf the appeal is a 
second appeal and comes within the per- 
view of s. 100 of the Code of Civil Pro- 


CORPORATION OF CALCLITA V. KEAMUDDIN, 


Cause Court. 


[108 1, C. 1921] 
cedure, then we are in that case precluded 
from going into the facts, and as there is 
evidence, however meagre, that evidence 
may be, to support the finding of the Court 
of Appeal below, that finding must stand, 
and there is an end of the matter. If, on the 
other hand, it is a first appeal from an origi- 
nalorder, then we can go into the evidence 
and deal with the appeal on iis merits, In. 
my judgment ithasbeen filed in proper form. 
It is clearly not a second appeal falling 
within s, 100 of the Code of Civil Proce- 
dure, as the appeal to the lower Appellate 
Court was not against a- decree, but was 
against an executive order. 

Then as to the question of onus it seems 
to me that it was clearly upon the assessee, 
who was the appellant before the Small 
In this'conneetion a brief 
reference may be made to certain sections of 
the Calcutta Municipal Act [III of 1923 
(B. C.)]. Under s. 131 the assessment of the 
annual value is made by the Executive 
Officer of the Corporation. Under s. 138 
that officer is required to issue nolice on 
the assessee when the valuation is made for 
the first time, or is increased. Section 139 
provides for notice of objection to the valua- 
tion. Under s. 140 such objections are re- 
quired to be investigated by the Executive 
Officer, or the Deputy Executive Officer. 
Against an order under s. 140 an- appeal is 
provided for in e. 141 to the Small Cause 
Court and under s. 142, sub-s. (3) there.is a 
further appeal tothis Court. It is important 
to note that under sub-s. (1)ofs. 142 every 
order passed by the Executive Officer under 
8. 131 ie, subject to the provisions of ss. 139, 
140 and 141, final. Similarly under sub- 
8. (2) of this section every order passed by 
the Executive Officer or Deputy Executive 
Officer, under s. 140 is, subject to the pro- 
visions of s. 141, final. It is thus clear that 
the orders passed at the first two stages by 
the officers of the Corporation are fina] sub- 
ject to the right of appeal which is provid- 
ed for in the Act. The appellant challeng- 
ed the assessment, or the value upon which 


that assessment was based. It was, there- 


fore, incumbent upon him to show that 
the order complained of was wrong. From 
a judicial point of view the matter is res 
integra when it ccmes before the Small 
Cause Court, and itthen becomes the duty 
of the assessee, the appellant, to adduce 
nccessaly evidence in order to satisfy the 
Ccurt that thé assessment is erronéous. 
The question then arises whether the 
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„but as a matter:of fact is aceepted by him and 


respondent in the present case discharged 
the onus which was upon’ him. In.my 
.opinion, he signally.failed to do so; My 
learned brother has dealt with the evidencs 
adduced by him, The appellant: did not 
himself go iuto the witness-box and give 
evidence in this case. He deputed .his 
gomashta who gave verbal evidence to the 
effect that the annual value wds only 
Rs. 510. No document of any kind was 
produced before the Court. ‘No receipt was 
forthcoming. In. my opinion, the evidence, 
such as it is, is wholly insufficient for the 
purpose of discharging the onus which was 
upon the assesses: The learned Ohief. 
Judge of the Small Cause Court has observ- 
ed in his judgment as follows: “The 
Corporation argues that because a lease 
was in force in April 1923, that is, the 
correct basis ofa valuation. But they do 
nof contradiet the appellant's evidence that 
the lessee had left and was paying no rent. 
It seems clear that this lease was taken 
during the boom and that the value of the 
house is Re. 510 a month". It seems to me 
that the learned Judge approached the case 
' from a wrong stand point, and that virtual- 
ly the effect:of his judgment is to place the 
onus upon the Corporation for he goes on 
io say that the Corporation did not com- 
_tradict the appellants evidence The real 
point, it seems to me, was whether the evi- 
dence adduced by the appellant was sutt- 
cient in itself to show that the assessment 
was wrong. - s 
For tbese reasons I agree that the appeal 
must be allowed and with the order which 
my learned brother has made. f 
A. N. A. f Appeal allowed. 


LAHORE HIGH COURT. 
MisCELLANEOUS SECOND O1vIL APPEAL , 
No. 664 or 1927. í 
.. | . June 22, 1997. 
- Present:—Mr. Justice Bhide. 
RAM LATL-—DEFENDAN1—APPELLANT 
07 versus ` ‘ 
BUDHO MAL--PraiNTIFF— RESPONDENT. . 
Limitation Act (IX of 1908). s.ó—Vakalatnama 
defective—Defect removed after limitation Extension 
© of time—Ciril Procedure Code (Act V of 1908), O. XLI, 
rr. 28, 25—Decision not on preliminary point—Re- 
mand, legality oj. 
Where a vakalatnama accompanying a memorandum 
of appeal does not contain the name of the Advocate 


bears his signature and the 
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defect is removed 


after the expiry of limitation, tim. : 
uq Imitation, e can be ex- 
4 e under 8 5 of the- Lirhitation Act, [p. 537, col. 


"Mohammad Ali Khan v. Jasram (1), not followed 


The' provisions of O. XLI, 


r. 23, Civil Procedure 


Code, are applicable: only where a case has been 


decided by the trial Court on 


& preliminary point. 


Where the case .has not been. decided by the trial 


Court on a 
cedure for the Appellate Court 


preliminary point alone, the Proper pro-. 


is to decide all the 


issues itself, though, if necess i 
order of remand under O. XLL T25 tor ARS on 


any issues left undecided by th 
col. 1.) du 
Misvzellaneous second 


trial Court, [p. 538, 


appeal ‘from an 


| order of the Senior Subordin i 
. Delhi, dated the 23rd November 1920S 


versing that of the Su 


bordinate Judge, 


Fourth Class, Delhi, dated the 22nd. July 


1926. 


Mr. Bhawani Singh Puri, for the Appel- 


lant. : 
Mr. Bishan Narain, for 


the Respondent: 


JUDGMENT.—A. preliminary objec- ` 


. tion has been raised in 


this appeal that 


the appeal was not pro insti 

t properly i 
inasmuch as the vakalatnama which acei 
panied the memorandum of appeal did not : 


contain the name 


of the Advocate who 


filed appeal. The appeal was first filed 


on the 23rd February,1927. Th 


© memorand- 


. um of appeal along with the vak 
al 
was then returned to Counsel for qe 


ing the defect, ‘The appeal wa 
filed on the l2th March, 1927. Du 
time barred on that date. '8 


his eontention that the. 


finàlly 
t was 

In Support of 
appeal “was - not 


properly instituted Counsel for. ‘the re- 


spondeutcites Mohammad Ali Kh 
ram (1). This authority, no dodhe 


to bein his favour, but 


‘tHe ruling has been doubted in a 


n v. Jas- 
, Appears 
the correctness of 
Subsequ- 


ent decision of the same Court in Shambhu 


Nath v. Badri Das (9). 


in the. present instance th ni 
Was, as a matter of fact, acce ved hee 
vocate and his signature appears at the 
bottom. The defect was of a very technic i 
character.and in the circumstances of bi 
present case 1 would extend . the ine 


under s. > of'the Indian Limitation 
> ol tat 
and hold the appeal to be. within Hie. id 


Thesuit was for ejectm 


ent of a tenant 


and arrears of rent. The defend i 
. ( . ant - 
eed to be a permanent tenant and Maie 


-forward various pleas in 


"notice. 


(1) 23 Ind. Cas. 464; 36 A. 46; 
(2) 61 Ind. Cas, 410; 43 A, 392 


cluding want of 


11 A.L. J. 1015, : 
; 19 A, 1a J, 183, 


x 
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The Court of first instance held that 
no notice had been served on the defend- 
ant and only passed a decree for Rs. 5-7-0 
on account of rent. 

The plaintiff appealed to the Senior 
Subordinate Judge who was of opinion 
that the finding of the Court of: first in- 
stance that no nolice had been served on 

.the defendant was not correct. He also 
held that that Court had not properly 
dealt with the question whether the de- 
fendant was & permanent tenant or not. 
The appeal was, therefore, accepted and 
the suit was remanded for re-trial of issues 
Nos. 1, 2, 3, 5,6,7 and 8. From this 
ai of remand the present appeal has been 
filed. > 

The sole point raised in this appeal is 
that the learned Senior Subordinate Judge 
was not competent to remand the case 
under O. XLI, r. 23, for re-trial inasmuch 
as the Court of first instance had not decid- 
ed iton any preliminary point? This con- 
tention appears to be sound. The order of 
remand does not specifically, mention, O. 
XLI, r. 28, but the order as regards the 
refund of Court-fees included in it leaves 
no doubt that the remand was under O. 
XLI, r. 23 and not under s. 151 of the 
Code of Civil Procedure. There was no 
reference to s. 151, Civil Procedure Code, 
nor any justification for resorting to it, 
as far as | can see. The learned Senior Sub- 
ordinate Judge apparently recorded a find- 
ing onone of the issues, namely, issue No. 4, 
and.wanted the Court of first instance to 
dispose of the remaining issues. This was 
obviously not the correct procedure. The 
case was admittedly not decided on a 
preliminary point. The proper prcceduze 
in the circumstances would have. been for 
the lower: Appellate Court to decide all 
the issues itself, though it could if neces- 
sary,make an order of remand under O. 
XLI, r. 25 for findings on any issues which 

' were left undecided by the Court of first 
instance. 

. I must, therefore, accept this appeal and 

setting aside the order of the lower Appel- 
late Court remand the ease to that Court 
for the decision of the appeal according 
to law. As the present appeal was due 
to an error on the part of the lower 
Appellate Court I leave the parties to bear 
their own costs in this Court. 

R. L, Appeal accepted. 


GOPAL CHANDRA SAHA t. ABDUR RABIM BISWAS." 
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CALCUTTA HIGH COURT. 
APPEAL FxoM APPELLATE Drecgeg No. 981 
or 1924. 

November 11, 1926. 

Present :—Mr. Justice Suhrawardy and 
Mr. Justice Duval, 

GOPAL CHANDRA SAHA— PLAINTIFF -- 
APPELLANT 
versus 
ABDUR RAHIM BISWAS AND orHars— . 
DRFENDANTS— RESPONDENTS. 

Mortgage -- Preliminary decree--Appeal against pre- 
liminary decree after passing of final decree, whether 
competent—Assignment of mortgage—Suit by assignee 
—Amount paid by mortgagor to assignor before 
assignment, whether can be recovered by assignee from 
assignor. . , 

Where an appeal is preferred against a preliminary 
decree after the final decree is passed, the latter 
decree cannot be held to be contingent or dependent 
on the result of the appeal against the preliminary 
decree and the appeal against the preliminary decree 
in such a case is infructuous. It is immaterial whe- 
ther the preliminary decree and the final decree were 
passed by the same Court or by different Courts. [p. 

2 539, col. 1] 

A deed of assignment of a mortgage contained a 
stipulation that if any sum was subsequently found 
to have -been paid to the assignor by the mortgagor 

“over and above the amount entered on the back of 
the mortgage-bond, the assignor would return such 
amount to the assignee. Ina suit by the assignee against 
the mortgagur and the assignor for recovery of the 
mortgage amount, it was discovered that a certain sum, 
notentered on the back of the mortgage-bond, had been 
paid by the mortgagor to the assignor before the 
assignment : ; : 

Held, that the assignee was in equity and justice 


entitled to recover the amount from the assignor. lp. 
539, col. 2.] AS 
Appeal from a decree of the District 


Judge, Jessore, dated the 11th March, 1921, 
modifying that of the Munsif, Second Court, 
Jhenidah, dated the l4th' June, 1-23 
Dr. Radhabinode Pal, Babus Bhupendra 
Kishore Basu, Jatindra Mohan Banerjee 
and Bansarilal Sarkar, for the Appellant. 
Mr. Syed Nasim Ali, for the Respondents. 


JUDGMENT. 

Suhrawardy, J.—A preliminary objec- 
tion is taken on behalf of respondent No. | 
to the hearing of this appeal. The facts 
on which itis based are somewhat peculiar. 
The appellant brought a mortgage suit 
against respondent No. 1 with a further 
prayer that in case it was found that any 
amount was paid.to the pro forma defend- 
ants who are the heirs of the original mort- 
gegeesand from whom the plaintiff pur- 
chased the mortgage, that amount might 
be decréed as against those defendants, 
The defence was a plea of payment ofa 
certain amount by the- defendant No. 1. te 
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‘the original mortgagees, the predecessors 
of the other defendants, The Munsifin the 
first Court did not believe the plea of pay- 
ment and passed apreliminary mortgage 
decree against the defendant No. 1. On 
lsth July, 1923; that decree was made ab- 
solute.: The defendant No.l preferred an 
‘appeal against the preliminary decree to 
the District Judge who by his order, dated 
the llth March, 1924, set aside the preli- 
minary decree in sofar as it disallowed 
the plea of payment taken by the defend- 
‘ant No. 1. 
District Judge this appeal was lodged in 
this Court on 2nd May, 1924. ` 

It appears that on the 26th April, 1924, 
' the orderof the Appellate Court varying 
the preliminary decree was forwarded to 
the Munsif in thefirst Court who on the 
26th April, 1924, set aside the previous final 
deeree passed by his predecessor and pass- 
ed a final decree in terms of the judgmeat 
of the lower Appellate Court. No step: 
appears tohave been taken by the appel- 
lant against the order passing the final 
decree, On these facts itis urged on be- 
half of the defendant No. 1 who alone 
appears before us that the present appeal 
so far as he is concerned is incompetent in-, 
asmuch es the final decree passed by the 
Mansifon the Ata April, 1:24, remained 
unaffected. In my judgment, this conten- 
tiom should prevail. It has been held in 
several cases which are considered and 
followed in Nanibala Dasi v. Ichhamoyee 
Dasi (1) tbat an appeal against a prelimi- 


nary decree after the final decree is passed: 


beaomes infructuous. In that case the pre- 
liminary decree and the final decree were 
passed by the same Court. Despite this 
distinetion I do not think that there is 
any difference in principle. The principle 
underlying the lawas. laid down above is 
that where an appealis preferred against 
the preliminary decree after the final decree 
is passed, the latter decree cannot be held 
to be contingent or dependent on the result 
of the appeal against the preliminary dec- 
ree. Hence where no steps are taken to 
have the final decree set aside, the appeal 
against the preliminary decree must be 
held to be irfruetuous, This principle 
was more fully explained in Jogendra’. 
Narayan Das v. Satyendra Chandra Chosh 
(2. I am accordingly of opinion that 

(1) 84 Ind. Cas. 674; 40 C. L. J. 291; A.I. R. 1925 


Cal. 218. ‘ 
, @) 90 Ind. Cas, 380; 29 O. W. N. 640; -A. I.R. 1925 
Gal, 790. . : MILES 
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Against that decision of the 
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the appeal as against defendant No. 1 must 
be held to be incompetent and must fail. 
Bat the learned Vakil appearing for the 


-appellant asks us to treat the decree pas- 


sed by the Munsif on the’ 26th April, 1924, 
as a nullity because he never asked for a 
final decree under O. XXXIV,r.5. We 
are nob prepared to agree with this sub- 
mission. Weare not in possession of all 
the facts relating to the passing. of the 


decree. The appeal against the defendant 
a 1 must, therefore, be dismissed with 
costs, 


As against the other respondents it is 
argued that the learned District Judge was 
wrong in not allowing a decree against them 
to the plaintiff. In the deed of assignment 
executed by the mortgagees in favour of 
the plaintiff it is stipulated that if any sum 
is subsequently found to have been paid 
to the assignor over and above the amonnts 
entered on the back of the bond, the as- 
signor will return such amounts to the 
plaintiff, It has now been finally found by 
the lower Afppellate Court that the sum 
of R3. 460 was paid by the mortgagor to 
the mortgagee which was not entered on 
the bond. -The decree which is now pass- 
ed in favour of the plaintiff is, therefore, 
reduced by the sum of Rs. 460 under the 
decree of the lower Appellate Court. In 
the plaint the plaintiff prayed for an alter- 
native decree against the defendants other 
than defendant No. 1 claiming the entire 
amount which he had paid by way of'cóm- 
pensation. Heis clearly not entitled to it 
but he is in.equity and justice entitled 
to recover the amount which they took 
from the mortgagors and did not wrong- 
fully disclose to the plaintiff at the time 
of the deed of assignment. The learned. 
District Judge did not take this part of 
the plaintiff's case in consideration as he 
oaght to have done. : 

In this view we are of opinion that the 
decree passed by the lower Appellate Court: 
as regards respondents other than respond- 
ent No. l should be discharged. A decree 
Should be passed in favour of the plaintiff 
as against those respondents for the sum: 
of Rs. 480 with proportionate.costs. The 
amount so decreed will in the event of non-. 
ealisation bear interest at the rate of six- 
per cent. per annum. 

Duval, J.—I agree. 

Z K. Appeal partly allowed. 
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BOMBAY HIGH COURT. 
ORIGINAL CIVIL JURISDICTION APPEAL No. 
< 38 ór 1926. r 
Orvıu Burr No. 1664 or 1925. 
February 9, 1927. 
Present:—Mr. Justice Crump and 
Mr. Justice Blackwell. 
Tar DHARAMSI MORARJI CHEMICAL 
Co , Ltp.—PLarntTirrs—A PPELLANTS 
versus 
OCHHAVLAL HARGOVANDAS SHAH— 
Dgr&NDANT—HRESPONDENT. 
Limitation Act (IX of 1908), s. 4—'Olosed, meaning 
of —Office open for receiving plaints during vacation— 
Court, whether ‘closed —F'iling on re-opening day, whe- 


ther sufficient. Meer 
A ee cannot be deemed to be ‘closed’ within the 


meaning of s. 4 of the Limitation Act even during a 
vacation if the office of the Court is open for receiving 
plaints and applications. Where, therefore, the last 
day for filing a suit expires during the vacation, the 
plaintiff is not entitled to institute the suit on the re- 
opening day if the office was open during the vacation 
for receiving plaints. |p. 541, col. 1; p. 542, col, 1.] 
Mr. Munshi, for the Appellants. 


JUDGMENT. us " 
pump, d.—This is an appeal from the 
decine ig the learned Chief Justice in 
which he has held that part of the plaint- 
ifs’ claim is barred by limitation. So far 
as that portion of the claim is concerned 
the facts are that: a call was payable on 
April 20,1922, and that the suit was filed 
on June ll, 1925. Under Art. 112 of the 
Schedule to the Indian Limitation Act 
the period of filing such a suitis three years 
from: thee date.when the call is payable. 
' Therefore, prima facie the suit is so far time- 
barred. RN 

Tt is, however, sought to evade this diffi- 
culty by invoking s.4of the Indian Limi- 
tation Act, on the ground that the period 
of limitation prescribed for the suit ex pir- 
ed on day when the Court was closed. 
It is said that the Court was closed be- 
cause the lastday on which the suit could 
have been filed fell within the annual 
summer vacation.of the Court, and that, 
therefore, as provided by the section the 
suit could have been instituted on the day 
when the Court re-opened, that is, on June 
15, 1925. . 

We haveheardanelaborateerdument upon 
the point from Mr. Munshi who has pressed 
upon cur consideration everything that can 
be said on behalf of the appellants. But 

. when all is said and done, it appears to 
.methat the point lies within an extremely 


narrow compass. - 2 1 
The question, I take it the only question, 


is whether this Court on its Original Side 
was “closed” within the meaning of that 
word as usedins. 4 of the Indian Limita- 
tion Act during the summer vacation of 
1925,- 

Now, it appears to me that in order to 
determine what the Legislature meant by 
the use of the word * closed“ in this 
section, we must consider what was the ob- 
ject in view or what was the underlying 
principle. . 

lt seems to me clear that the principle is 
this that when a party hasto do something 
before a certain day and if upon that day or 
before that day he cannot do that thing by 
reason of the act of the Court, then he is en- 
titled to an extension of time overthat period - 
during which he is delayed by the Court's 
action. Thus in considering whether or 
not «,4 applies to this suit, it is necessary 
in my judgment to consider whether the 
plaintiffs could have filed their suit during 


' the annual summer vacation, 


When I say “filed” I merely use the 
colloquial expression. The word used in 
section itself is “instituted " and its mean- 
ing is to be found in the explanation tos, 3 
of the Act :— i 

“A suit is instituted, in ordinary cases, 
when the plaint is presented to the proper 
officer.” 

Could then the plaintifis have presented 
their plaint to the proper officer during the 
summer vacation of the Court ? . 

A greatdeal bas been said about the 
rules of the Original Side and we have 
been referred to rr. 2 and 5 of the Rules 
relating to the civil jurisdiction on the 
Original Side of the High Court which 
will be found printed at page 11 of the 
Rules and Forms of this Court f 

Jn my opinion r. 2 merely deals with the 
times at which certain vacations and holi- 
days shall be taken. Ido not think that 
the word “ closed ” in that rule can be 
read as indicating that the Court will or 
will not receive any particular class of busi- 
ness. Itis merely used in its popular sense 
as indicating the time at which the Easter 
and Ohristmas holidays shall be held, 

The rule which really refers to this matter 
is r. 9 and under that iule " the offices 


of the Court (except in vacation and on 


helicays) are open daily from 11 a.m till 
5-0 P. Mm. kut no work, unless of an 
urgent nature, is acmitted after 4 8U P.M. 
"In the vacation the offices are open 
daily from 11-30 «a: io 1-30 p, x, for 
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urgent work only ; but on Saturdays and 
holidays they are closed, provision being 
made for very urgent business.” 

A plaint has to be presented in this Court 
_ by being lodged in the office of the Pro- 

thonotary. I may say that I regard the word 
* present" in s. 3 of the Indian Limitation 
Act as indicating a purely mechanical pro- 
cess. When a plaint is taken tothe Pro- 
thonotary's office and is given to the officer 
whose duty itisto receiveit, it has been 
presented. i 

Upon the rule itself the question, there- 
fore, would, be whether the presenting of 
the plaint could be regarded as urgent 
work. But that view of the matter has to 
be qualified by a consideration of the prac- 
tice which has admittedly grown up in 
recent years, 
ever may be the interpretation that was 
placed upon that rule formerly, in the re- 
cent years plaints have, zs a matter of fact, 
been received inthe Prothonotary's office 
during the vacation whether they were of 
an urgent nature or not; and that this is 
80 is strikingly exemplified by the plaint 
in thepresent case which was lodged in 
the Prothonotary's office on June 11 where- 
as the Court vacation did not expire until 
June 15,1925. Therefore, in the very case 
in which we are concerned, there was à 
presentation ofthe plaint during the vaca- 
tion and Mr. Munshi was forced to admit 
with his usual candour that there was no- 
thing to prevent the plaintiffs from lodg- 
ing their plaint before April 19, 1925, 
on which date the period of limitation ex- 
pired. Therefore, in the very casein which 
we are concerned itis impossible to say 
that the plaintiffs were précluded by any 
act of the Court from presenting their 
plaint before the expiry of the period of 


limitation and that appears tome tobe a. 


conclusive answer to the present appeal. 

I would further add that in view ofthe 
decision of Mr. Justice Marten (as he then 
was) in Tata Industrial Bank Ltd. v. Abdul 
Husain Hakimji (1) it is very difficult to 


feel that thereis any real case of hardship: 


about this matter. In thatjudgment, which 
must have been well-known to the pro- 
fession, the learned Judge says (page 
1302*) :— 

“ But I wish to emphasise thatso far as 
certain classes of business are concerned, 

(1) 89 Ind. Cas..529; 25 Bom, L. R. 1296; A.L R 
1924 Bom. 144. 

*Page of 25 Bom, L. R.—[Ed,] 








It was conceded that what-- 


these Courts have undoubtedly not been 
closed. They certainly had not been clos- 
ed as regards the admission of plaints, the 
filing of written statements, and what 
‘ismuch more important, the hearing of Short 
Causes.” 

Now, in view of this pronouncement by 
a Judge ofthis Court, a proncuncement 
of which the plaintiffs’ advisers must or 
ought to have been aware, itis very diffi- 
cult to feel that they were justified in wait- 
ing until the period of limitation was over 
relying upon the fact that the period ex. 
pired during the vacation. 

Our attention has been invited, to the 
decision of Kemp, J.,in Suit No. 1928 of 
1921 pronounced on February 21, 1924 
in which acontrary view is taken. But 
with all deference to that learned Judge 
it seems to me that once it is admitted that 
the Prothonotary’s office was open and that 
the plaintcould have been filed, no answer 
remains to the plaintiffs so far as thig ques- 
nen of TERRE is concerned. 

would, therefore, confirm the decree of 
the Court belbw and dismiss thi 
with costs. TUPBDPSAL 
_ Blackwell, J.—I agree. The matter 
in.my opinion, falls within an extremely 
narrow compass. | 

The question is whether the suit with 
regard to that part of it with which we are 
concerned, namely, the first call, was barred 
by 8.4 of the Indian Limitation Act upon 
the ground that the suit could not have 
been instituted because the Court was 
closed. , ké 
. Whether a Court is or isnot closed ig 
in my judgment, in each cage a question 
of fact, and must depend upon the prac- 
tice which prevails in the particular Court 
We have been referred, as my learned bro- 
ther has pointed out, tor.5 of the Origi- 
nal Side Rules, where it is no doubt stated 
that in the ‘vacation the offices are open 
daily from’ 1-30 ‘a.m. to 1-30 r. m, for 
urgent work: only, and Mr. Munshi has 
contended that it must depend upon the 
individual opinion of the officer presiding 
in the office at any particular time as to 
whether any.class ‘of business is or is not 
urgent, There would be, I think much 
force in that contention except for the fact 

ethat a practice has admittedly grown u 

under which there is no opportunity for 
the exercise iof individual opinion as to 
whether the lodging of suits or plaints ig 
or isnot urgent work. In 1922 the pres 


| 
| . 
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sent learned Chief Justice, in dealing. with 
á case in which the actual decision was 
with regard to the disposal of a summary 
suit, nevertheless discussed in great detail 
the class of work in regard to which this 
Court was by the practice prevailing not 
closed during the long vaeation, dnd he 
pointed out that this Court was not closed 
during the long vacation. The learned 
Judge was speaking from his experience 
of the practice which prevailed, and it 
must have been perfectly well known to 
all persons in the’ profession who took the 
trouble to familiarise themselves with the 
practice that prevailed, that plaints can be 
lodged during the vacation. - 

The rule dealing with the lodging of 
plaints isr. 19 which provides that they 
should be lodged with the Judge's Oleik 
at the time specified inthat rule. In. my 
opinion the moment aplaint is lodged it 
is presented to the Court within the mean- 
iag of e. 3of the Indian Limitation Act 
which defines whatis meant by the insti- 
tution of a suit; and, in my judgment, 
nothing more is required of g person who 
desires to institute a suit except to lodge 
a plaint as required by r. 18, He has then 
done all that is required of him and he 
has instituted the suit, I am speaking in 
reference tothe institution of suits by the 
lodging ofordinary plaints where no special 
question of leave being required under cl. 
12 of the Letters Patent may arise. 

‘In my opinion, it’ was impossible. for this 
appeal tosucceed the moment Mr. Munshi ad- 
mitted that it would have open to the plaint- 

' iffa to lodge this plaint on April 18, 1925. He 
was forced to make that admission and he 
did so,if I may say so, quite frankly, because 

' he must have been aware of the practice 

which has grown up of receiving plaints 
during the long vacation. As a matter of fact, 


the plaint in this suit was lodged during the - 


long vacation, namely, on June 11, and it is 
perfectly plain that if it could, as was.the 
fact, be solodged, then it could have been 
lodged at any time between the commence- 
ment of the vacation and April 19, the date 


on which the period of limitation expired. 


In my opinion, therefore, it is clear that the 
Court was not, asa matter of° fact, closed 
during the April to June vacation in 1925, 
within the meaning of s. 4 of the Indian 
Limitation Act, and this appeal fails. 
ANA, Appeal dismissed, 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Dzonsm No. 2055 oF 
924. 


January 5, 1927. 
Present :—Mr. Justice Duval and Mr. 
Justice Mallik. - 
. Raja SATI PRASAD GARGA 
BAHADUR ANDOTHERS—PLAINTIEFS— 
APPELLANTS 


versus 
MAHESH BHUNIA—DzFENDANT— 
RESPONDENT. 

Service ‘tenure—Ohakran lands— Wages paid in 
addition for services—Resumption—Notice, whether 
necessary. 

Where a service tenant renounces his character as 
a service tenant and denies the title of the land- 
lord to resume the land, the lease to him determines 
snd no notice is necessary to eject him. [p. 543, col. 


J : 

Ramnath Sil v. Siba Sundari Debya (1), followed. 

Where it is found that a certain person is, in return 
for certain services, allowed to hold a piece of land 
without payment of rentand is in addition allowed 
some wages, the land must nevertheless be gegarded 
as chakran and is subject to all the incidents of a 
chakran tenure. [ibid] 

Per Duval, J.— here there is a grant for private 
or personal service, the zemindar is entitled to res 
sume the land when the service is not required or 
when the grantee refuses to render the service. [p. 
543, col. 2.] 2 
; Radha Pershad Singh v. Budhu Doshad (2), fol- 
owed. 

No notice is required for the ejectment of a grantee 
whose grant came into existence long before the 
Transfer of Property Act came into force. [ibid.] 


Appeal againsta decree of the: Subordi- 
nate Judge, Second Court, Midnapore, dated 
the 5th August, 1924, reversing that of the 
Munsif, Fourth Court, Tamluk, dated the 
27th February, 1924. . 

Mr. Amarendra Nath Bose and Babu 
Probodh Ch. Chatterjee, for the Appellants. 

‘Babu Apurba Charan Mukerji, for the 


Respondent. 
JUDGMENT, 

Mallik, J.—The plaintifis broughta suit 
for the resumption of certain lands on 
eviction of the defendant on the allegation 
that the lands were chakran and that the 
defendant had refused to render service 
for which the chakran grant had been. 
made. The defence was that the lands 
were not chakran but niskar lands. The 
trial Judge decreed the suit holding that 
the lands were chakran. The defendant 
came up on appeal and the lower Appellate 
Court disbelieved the story of absolute 
niskar and also held that the defendant 
and his- people for the service rendered 
got wages in addition to diet money and 
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on these findings the lower Appellate Court 
allowed the appeal and dismissed the suit 
with costs. The plaintiffs have coms up bs- 
fore us on second appeal. - 

The principal contention raised before 
usis that the lower Appellate Court on 
the findings arrived at by it ought to have 
dismissed the appeal. This contentionseems 
to us to be well-founded and must, therefore, 
prevail. The case was whether the lands 
were chakran or niskar. The learned Sub- 
ordinate Judge rejected the story.of abso- 
lute niskar. He did not disbelieve the 
findings of the Court of first insiance to 
the effect that the lands were chakran, 
The finding arrived at by him was tanta- 
mount to this that the defendant was for 
the service rendered by him allowed to 
hold the land without paying any rent and, 
he was allowed some wages also in addi- 
tion. The factthat some wages were paid 
in additien would not, in our opinion, 
change the chakran character of the hold- 
ing, and that being so, and the defendant 
‘refusing to render service, we do not see 
how the prayer ofthe plaintiff for the re- 
sumption of the lands on eviction of the 
defendant therefrom could be successfully 
resisted. In this view of the matter we 
are supported. by the ruling contained in 
Ramnath Sil v. Siba Sundari Debya (1), 
where it has been laid down that ifa ser- 
vice tenant renounces his character asa 
service tenant and denies the title of the 
landlord to resume the land, the lease to 
him determines and no notice is necessary 
to eject him. 

In the circumstances we do not see how 
the judgment of the lower Appellate Court 
ean be upheld. In the result the appeal is 
allowed with costs in all Courts, The decree 
ofthe lower Appellate Court will be set 
aside and that of the Munsif restored. 

No order is necessary on the application 
as the parties have already been added. 

Duval, J.—I agree. The finding of the 
lower Appellate Court does not amount to 
a finding that the land was niskar. It 
finds thatit was chakran though it was not 
the entire profit which the defendant would 
receive for carrying palanquin for, the 
zemindars, The evidence shows that the 
finding is that the defendant has refused 
to serve. It may be the case that he quar- 
relled over the diet money or cash pay- 
ment. But that can make no difference in 
the chakran character of the homestead, 


(D 40 Ind, Qas. 348; 25 O, L. J. 332, 


ROOP RAM-EHAQWAN DAS-v, NANAK RAM-OHHAJU RAM, 


' 543 


and as was pointed out in the case of Radha 
Pershad Singh v. Budhu Dashad (2), when 
there is a grant for private or personal 
service, the zemindar is entitled to resume 
when the service is not required or when 
the grantee refuses to render him service, 

As to the failure to prove the issue of 
notice it appéars that this grant came into 
existence long before the Transfer of Pro- 
perty Actcame into force in this province 
and no notice is necessary. [ agree that 
this appeal must be allowed and the Mun- 
sits decree be restored with costs in all 
Courts. : 

The defendant is allowed three-months 
a this date in which to remove his 

ut. | ] 


Z. K. : Appeal allowed. 
(2) 22 0. 933; 11 Ind. Dec. (N. sa) 622. . 





LAHORE HIGH COURT, 

- Sseconp Civin ArPmiL No 2785 or 1923, 
: June 6, 1927. 
Present Me. Justice Addison and 
Mr. Justice Johnstone, 

ROOP RAM-BHAGWAN DAS 
—PLAINTIFFS—À PPRLLANTS 

| — versus 
Firm NANAK RAM-CHHAJU RAM— 

! o. DEFENDANTSs— RESPONDENTS, ' 
Principal and agent—Commission agency—Contract 
on behalf of principal—Principal not paying price—.- 

Agent, whether bound to pay himself and take delivery 
—Right of agent to settle with seller. 

Plaintiffs who; were commission agents bought 
certain articles on behalf of the defendants and 
before the date fixed for delivery wired to the 
defendants to remit the price." The defendants did 
not remit the price and as the market price was 
falling, the plaintiffs sottled with the sellers to avoid 
risk further loss: M 

Held, that the defendants having failed to pay th 
purchase-money, the plaintiffs, as their BERI. had 
implied authority'to settle at the market rate, 


. Appéalfroman order ofthe DistrictJud 
Delhi, dated the 21st August, 1993, ` x TU 
Mr. Shamair. Chand, for the Appellants, 


J #8 * JUDGMENT. 
Addison,; J.—The plaintiffs who are 
commission agents, bought on behalf ofthe 
defendants on the 26th November, 1919 95 
bales of gunny bags at Rs. 50-19-6, to'be 
delivered on the 2nd May, 1920. On the 30th 
April, 1920, plaintiffs telegraphed to the 
defendants to| remit the purchase price 
.Within 24 hours, otherwise they would be 
compelled toisell at the market rate at 
the risk of defendants. Defendants took 
no action and, on the due date, plaintiffs 
settled with the persons from whom they 


Frau 


> SE rr Pone , 
purchased at the market ‘rate, ‘which was 
Rs, 48-10-6. The loss was Rs. 676 5-9, and 
in a suit brought by, the plaintifis against 
tne defendants for this and other sums, this 
sum was disallowed on the. ground that 

' the plaintiffs should have themselves paid 
their, sellers for the goods in spite of de- 
fendants not remitting the money, taken 
delivery of the goods and then sued. the 
defendants for the whole price, 

I have no hesitation in holding that 
when: defendants failed, to -remit the pur- 
chase money, the plaintiffs, as their agents 
had implied authority to settle at the 
market “rate, that is, on the possible terms, 
This follows from the defendants’ conduct 
in not replying to the telegram sent to 
them. The plaintifis became responsible 
to, the persons they purchased from and, 
seeing that the market price had fallen 
“very much, they- were entitled to settle 
and thus avoid the risk of further loss. 
The agents were diligent in communicat- 

“ing with the’ principals before the due 

date and received no money and no in- 

structions, though they said that they 
would be compelled to sell, if the money 
was not sent by the due date. In these 

circumstances the plaintiffs must succeed 
` and I would accept this appeal ex parte 

‘and order that the decretal amount be 


-increaséd by the sum. of Rs. 676 5-9 with: 
costs on that .sum throughout, in addition: 


to the proportionate, costs already allowed 
inthe Court of first, instance on the sum 
deéreed by it. 4 

J ohnstone, d.—1 concur. 
| AN. A, Appeal gerapt, 


PATNA HIGH COURT. 
Crvin Revision No. 38 or 1925, $ 
April 6, 1925. ara 
"e Present:—Mr. Justice Adami. 
SARJU MAHTON AND OTHERS— PETITIONERS 
versus ` 
Musammat BIBI- BERSATAN amp oTHERS— 
OPPOSITE-PARTY. 

Civil Procedure Code (Act V of 1908), O. I, v. 10— 
Landlord and tenant—Rent, suit for—Transferees of 
holding, whether can be "made parties. 

Certain persons who were transferees of a holding 
applied to be made defendants to a guit for arrears 
of rent instituted against the recorded tenants of the 
holding, but their application was dismissed. The 
.plaintiff was averse to joining the applicants as 
defendants to the suit inasmuch as he thought that 
such joinder would amount to a-recognitioh of the 
applicants as’ his tenants : 

Held, that it would bé proper to join the applicants 
us defendants to the suit and that there was no 
réason why the question of transferability of the bold- 


| BARJU MARTON V. m BERSATAN. . 


"from the petitioners, 
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ing without the consent of the landlord could not be 
fought out properly in the rent suit. 
- Application againstan order of the Munsif, 
Patna, dated the 17th December, 1924. 
Mr. Niamatullah, for the Petitioners. . 
Messrs. A. B. Mukerji and A. H. Fakhr- 
ud-din, for the Opposite- Party. 


JUDGMENT.—The opposite- party No 
1 sued opposite-party Nos, 2 to 9 in a 
rent suit for arrears of rent respecting a 
certain holding. In the Record of Rights 
that holding is recorded as being the: 
tenancy of Afzal. Khan, opposite-party 
No.2, and Waiz Khan, and it appears 
that thereisa note that the present peti- 
tioners are in possession of the holding 
underasale-deed from Afzal Khan and Waiz 
Khan. When the opposite-party No. lin- 
stituted the suit for reni against Afzal Khan 
and the heirs of Waiz Khan, the petitioners 
sought tobe made party defendants claim- 
ing that they were the purchasers from the 
recorded tenants. The learned Munsitfraject- 
ed, the ‘application without giving any reasons- 


therefor, and this application is directed 


against that: order rejecting the petition, 
ft would seem that the landlord was 
averse to joining the petitionersas defend- 
ants because he thought that such joinder 
would amount to a recognition of the 
petitioners as his tenants. ‘But I do not 
think that an orderfrom thi& Court directing 
that the petitioners should be made defend- 
ants could have the effect of the recognition . 
of their tenancy by the landlord. It is 
urged that the other co-sharer landlords 
have recognized the petitioners as tenants 
and have taken rent from them and granted 
receipts, and it appears thatthe Court of 
Wards, who. were in charge of the shares of 
some of the co-sharers, did receive rent 
On the other side it 
is urged that; in arent suit the question 


_.of the transferability of a holding without 


the consent of the landlords should not be 
fought out, but I can see no harm in an 
issue on the point being determinedin a 
rent suit. It will save future litigation 
if the petitioners are allowed to be joined 
as defendants in the suit.and I can see 
no reason why the Munsif should have 
rejected their:application. 

The application is allowed, the order of 
the Munsif is set side and it is directed 
that the petitioners be joined as party 
defendants to the suit. Hearing fee two 
gold mohurs. 


Z. K. — . Application allowed, 
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CALCUTTA HIGH COURT. 
OCariutiNAL APPEALS Nos, 626 4ND 668 or 1927. 
January 31,1927  . 
Present :—8ir George Glaus Rankin, KT., 
- Chief Justice, and Justice Sir ` Ohara 
Ohundra Ghose, Kr. 
Haji AYUB MANDAL AND OTHERS— 
AcCUSBv—APPELLANTS 
versus 
EMPEROR— RESPONDENT. 


Criminal Procedure Code (Act V of 1898), ss. 298, ‘ 


. ‘887 —A pprover—Name not removed from category of 
. accused by mistake—Plea taken in: Sessions Court— 
. Evidence of approver, admissibility of—Jury trial— 

Charge to Jury to be read as a whole—Verdict of Jury 
not to be lightly set aside. 

Although a pardon had been tendered to and accept- 
ed by an accused in the Committing Magistrate's 
Court, by some mistake his name was not removed 
from the category ofthe accused and at the opening 
of the trial in the Sessions Oourt his plea was taken 
by the Sessions Judge. But the mistake was soon 
found out and the Sessions Judge directed that he 
should beremoved from the dock: 

Held, that the evidence given by this accused in 
the Sessions Court was not inadmissible in evidence. 
[p .546, col. 2.] < 
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A charge to the Jury must be read as a whole. 
and a Judge, is not expected to go on repeating . 


what he has saidin a previous part of charge when 
dealing with the casss of the individual ‘accused. 
[p. 517, col. 2] - 


In a Jury trial, the Court cannot lightly interfere 


with orset aside the verdict of the Jury unless it is 
satisfied that there has been such misdirection as, in 
its opinion, has occasioned a failure of justice. 
[p. 548, eol. 1] 

Oriminal appeals against an order of 
the Sessions Judge. Murshidabad, dated 
the 24th August, 1926. 

Mr. Narendra Kumar’ Basu and.Babu 
‘Sukumar Dey,for the Appellants, 

“Babu Debendra Narayan Bhattacharjee 
for the Deputy Legal Rémembrancer (Mr. N. 
4. Khundkar), for the Respondent. 


JUDGMENT. - 

Ghose, J.—In Appeal No. 626, the stock 
lant is Haji. Ayub Mandal and in Appeal 
No. 668 the appellants are Nityananda and 
Deresh. The last named persons have 
preferred Appeal No. 668 from Jail.but the 
appeal of Haji Ayub Mandal (No. 626) has 
been placed before us at considerable 

` length by. Mr. Basu.. The . two sets of 
appellants were. convicted by the learned 
Sessions Judge of Mursbidabad and a Jury 
under 8.3950f the Indian Penal Code an 
‘the learned Judgeagreeing with the verdict 
ofthe Jury. sentenced the appellant Haji 
‘Ayub Mandal to four years, the appellant 
Nityananda to five years and the appellant 
. Deresh totwo years’ rigorous imprisonment, 


dés 


“accused No. 4, Jorap Mandal, 


ed as & witness for the prosecution; 
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It appeara from the inu on the side 
of the prosecution that on or about the 
18th.of Mareh, 1923, there was a dacoity in. 
the house of one Radhaballav who resided 
in village Goas, Police Station Raninagar 
in the District-of Murshidabad. On the 19th. .. 
of March one Jamini Kanta Saha a nephew 


.. of Radhaballav, lodged the First Informa- 


tion Report at the Thana about the occur- 
rence. Then followed a Police investigation 
but nothing came out of that because the 
Poliee were unable to trace the persons 
who had taken part in the dacoity. In 
July, 1925, however, the Police, who had 
meanwhile been engaged in investigating 
into the circumstances leading to the 
occurrence, submitted a  charge-sheet . 
against ‘Ayub and threeother persons and 
they were committed to the Sessions Court . 
to take their trial for having committed an 
offence, punishable “under s.. 395 of ihe 
Indian Penal Code. 

One of the accused was a man named 


-Jorap. In the Oourt of the Committing 


Magistrate, Jorap was tendered à pardon 
under the provisions of s. 327 of the Code 
of Criminal, Procedure and he . accepted 
such pardon. Thereafter lie was erem. 
ut 
although he was examined as a witness 
for the prosecution, after a pardon had 
been tendered te him ànd after the pardon 
had been accepted by him it appeared that 
when the case reached the Sessions Court 
his name was stillin thecategory df the 
aceused. On the first. day of the trial in 
theSessions Court there were, therefore, 
before the learned" Sessions Judge and the 
Jury four accused, 3, e., Ayub, the two appel- 
lants in Appeal No. 668 and Jorap. They 
were asked to plead and after their pleas 
had been taken the Public Prosecutor drew 
the attention of the learned Sessions 
Judge tothe fact that the accused Jorap 
who was in the dock had been tendered 
& pardon, that he had accepted such 
pardon and that in the events which had 
happened the case against this accused 
was to be deemed as having been with- 
drawn. Tbe learned Sessions Judge's 
attention being drawn, .he recorded 
the following order: “Ag! it. appeared 


id^ from the orderslieet of the Committing 


Magistrate, dated 23rd November, 1925, that 

a pardon was tendered: toand accepted by 
he wag 
removed from the dock. He will remain, 


- in custody as before till the termination 


> $db 


. of the. trial.’ The-trial in the -Sessions 

, Court thereafter preceeded and the accused 
Jorap gaveevidence ob behalf of the pro- 
secution.. The trial ended, as stated above 

. inthe conviction of the three accused, whose 
names have already been stated. 


On behalf, of the - appellant Ayub, the 

: first: point that bas. been teken hefore us 
“by Mr. Basu is that ihe evidence of Jorap 
. in the Sessions Court was not admissible 
.in evidence. The argument is put in this 
. way: It is argued that although a pardon 
. bad been tendered to and had been accept- 
.ed by, Jorap in the Committing Magis- 
_trate’s Court, apparently what happened 
was that he was stil considered as 
. an accused who, was to take his trial. 
His name was in the category of the 
accused and at the opening of the trial 
.in the Sessions Court his plea was taken 
by the learned Sessions Judge. The plea 
of the accused Jorap having been taken 
«(the plea being one of guilty) and no 
sentence having been - passed, he could not 
in law be treated as a person who was 
‘entitled to give evidence on behalf cf the 
.prosecution. In support of Mr. Basu's 
.contention our attention has been drawn 
.to 8. number of cases; but the point for 
decision does not really depend upon the 
decisions to which our-attention has been 
drawn but onthe faets of this particular- 
case, and when one examines the facts of 
this particplar case itis abundantly clear 
- from the record that owing to a mistake 
on the part of some one the name of tbe 
‘accused Jorap had not beer removed from 
‘the category of the accused and that as 
.Boon as the learned Sessions Judge's atten-° 
tion wasdrawnto thefactthat this msn Jprap 
.had' been tendered a pardon. and that 
;8uch pardon had been aecepted by him in 
accordance with the terms of s. 337 of the 
Code of Criminal Procedure thee learned 
Sessions Judge at once directed that he 
should. be removed from the dock. The 
-effect of that was that, so far as this case 
was concerned, at the Sessions Court there 
was really inthe dock no accused of the 
name of Jorap ready to take his trial. He 
“was, therefore, treated having regard to 


“what had. gone. before, as a witness who was- 


entitled to give evidence on behalf of the 
"prosecution. Thetonly thing that-had to be 


.observcd wes that he was, not, until the. 


'ordeis of the Geceicna Jucge had been ob- 
‘tained in that behalf, to be released from 
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eustody. Therefore, so farasthe facts of 
ihis case are concerned, I am satisfied that 
the point. urged by Mr. Basu is without any 
substance whatsoever and that no prejudice 
ofany description has been caused to the 
accused by reasonofthe procedure which 
has been adopted in the learned Sessicns 
Judge's Court. - A 
The eecond point that has been urged by 
Mr. Basu is that the charge delivered by 
the learned Sessions Judge to the Jury is 
defective and misleading because the atten- 
tion of the Jury has not been drawn in a 
sufficiently pointed manner to the require- ` 
ments of thelaw and to what has been ob- 
sérved-as the practice for many years past 
in dealing with the evidence of an approv- 
er. The argumentisputin this way: It 
is pointed out that the main witness on 
bebalf of the proseeution was Radhaballav. 
Radhaballav was giving his evidence two 
years after the date of the occurrence—a 
circumstance which by itself would detract 
to seme extent from the weight to be at- 
tachéd to his evidence, It is further said 


| that although the learned Sessions Judge 


did draw the attention of the Jury as to 
whether the evidence of Radhaballav de- 
rived sufficient support from the evidence 
of Jorap he did not pointedly draw tle 


„attention of the Jury: that there was no 


independent evidence corroborating the 
evidence ofthe approver, In dealing with 
acontention of.this nature itis desirable 
to bear in mind what exactly the learned 
Sessions Judge said to the; Jury in the 
‘course of his charge. After referring to 


‘the 1act that ihe prosecution placed evi- 


dence before the Jury in confirmation of 
different parts of the account as to how 
the dacoity took place and after referring 
to the evidence of Radhaballav who was 
the only surviving witness of the events 
which had taken place in his house the 
learned Sessions Judge proceeded to deal 
with the considerations which affected the 
value of the evidence. of Radhaballav; and 
his observations ‘were as follows: (‘In the 
circumstances of this - case, there is only 
one eye-witness of undisputed good charac- 
-ter. There is no law forbidding a convic- 
tion on the evidence of a single witness, 
put you will naturally, as prudent mex, 

esitate.to do co. lam not exceeding my 
duty whenltell you my opinicn: (which, 
however, is not binding cn you), that tke 
evicerce of Redhakallav is not so aksc- 
| Tutely Cleer erd cecrvirceing that in. the cir. 


. here for one second and ifl may say so 


[103 1.0. 1927] SANUS MANDAL V. 
cumatances of the. present. cabe it would be 
safe for you to return a verdict of guilty 
only ou that evidence.". If I may pause 


with respect to.the learned Sessions J udge, 
that was asingularly proper observation to 


. make in the circumstances of his case. . He 


x 


then proceeded torefer-to the direct confirm- ` 


. ation of the evidence of Radhaballav such 


asexisted on the record and he pointed out 


< that the principal corroboration of the evi- 


dence of Radhaballav lay in the confession 


of the.accused Deresh. He then dealt with . 


the confession -of Deresh: and pointed out 
in clear and unambiguous . language - that 
that confession having been retracted could 
only ba used as evidence against’ Deresh 
only and thatit should not be taken into 


. consideration as against any ofthe other 


accused. Having said that he then proceed- 
ed to refer to the evidenos of the approv- 
er Jorap and his observations on this’ 
point were as follows:—‘‘As to this, the 
question is, what is the value of his.evidence 
as against the accused persons? There is 
no question here as toitseffect as against 
himself, for he is not accused before us, 
nor of his statement having been withdrawn, 
but only of the reliance which you, as 
Jadges of fact, are prepared to place on it.. 
On the one hand, he is.a self-confessed crimi- 


- nal,and,therefore,a man whosé word you may 


‘Well be unwilling to rely on; he had accept- 
ed a. conditional ‘offer of pardon, and: is; 
therefore, interested in the success of the 


‘prosecution; ‘he confesses himéelf to be one 


of agang, and. is, therefore, interested in 
making his own share ofthe transaction 
appear siall, and that of others concerned 
Bppearlarge/* ^ - ^ — i RAM 

“Onq'the other hand, he'has given his eyi- 
dence before you in open. Court, and has 
een. subjected to minute  oross.exami-. 


+ 


. nation, You should beable to decide how 


far you are prepared to believe his evidence. 


“You should also note carefully: that you ' 


should not .accept his evidence” as against 
the accused except so far as it is eorrobo-. 


. rated by independent evidence as against 
- such accused, You should make up your. 


minds definitely whether you do or do not 
think his evidence consistent. enough in 
itself, and sufficiently supported: by :ndg- 


‘pendent evidence to persuade ‘you of its 


substantial truth. It should be-clear to 
you that the'answer tò this question, “yes”, 
pr "no" may very materially affect your 


- decision on this case. If Jorap’s evidence : 


f * uM. Exe 
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goes, ths whole case goes; except as against 
-Deresh, as I shall explain in due course.” 

, The extracts Ihave given above from the 
learned Sessions Judge's charge to the 


` Jury are, in my opinion, a sufficient refuta- 


tion of the contention which has been put 
forward before us. Toelearned Judge, if 
I may repeat, has said that the evidence of | 
Radhaballay required to- be córroborated; 
such corroboration was tobe found by the 


.Jury on the evidence on record, namely, 


the evidence of the approver Jorap; but 
before the evidence of the approver Jorap 
could be used as corroborating the evidence 
of Radhaballav they were-firat of all to see 
whether the evidence of the approver Jorap 
in itself was corroborated by the other evi- , 
dence on the record, namely, evidence from 
independent and reliable sources. In giving 
these cautions to the Jury the learned 
Sessions Judge has-done nothing more or. 
less than what has been laid dowa by this 
~Court-in à'series of cases [seein this con- 
nection Queen Empress v. Jadub Das (1) and 
Munessare Ahir v. Emperor (2)] Bearing, 
therefore,in mind what has “been said by 


"the learned Sessions Judge, can it bs said 


that sufficient attention had not been paid 
by the learned Sessions Judge to this aspect 
of the case-when he summed up the case. 
to the Jury?: In my.opinion, the answer to 
the question can only be in the negative. 
It is said, however, that when after giving 


' these cautions to the Jury the learned Judge’ 


proceeds to deal with the cases of tlre indi- 
vidual accused and, in particular, of the 
accused Ayub before us, he ‘has not sum- 
marized in that portion of his charge what 


‘the other evidence; i.e, independent evi-' 


dence on the record consisted of. A charge 
of „this. description has gotto be read and 
taken as a whglé. The learned Sessions 
Judge,in my opinion, gavea fair summary 
of the évidence when he addressed the Jury, 
Ts was net to be expected that he would go 
-on repeating what he had already said ina 
previous part of the charge when he was 
dealing: with the cases of.the individual 
accused. He has at least in three places 
distinctly told the Jury the points of view 
from which the cases of. the individual 
accused are to be regarded. As I have 
said, taking the charge asa whole, I think , 
the learned Sessions Judge has not only 


(1) 27 0, 295; 40, W.. N. 129; 14 Ind, Dec. (N, a.) 
1904. - M 
2) ?4 Ind Cas. 174; 18 O, W, N, 550; 15 Or. L. d, 


g 


* 
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éoniplied with the law in this behalf. but 


‘has placed the ‘cases ofthe - individual 


"accused before the Jury in a sufficiently 
lengthy and satisfactory manner. 


There now remains the third point to be ` 


noticed ‘which was taken by Mr. Basu. “It, 


is said that at the firet ‘identification of Nd 


the suspects Ayub was not identified at all: 
In the second place, it is said that the 
eomplainant stated to the Police that he 
could recognize ‘three men only as having 


taken part inthe dacoity aud that Ayub 


was not one of them. 
Now, so far the first contention uhder 
this head is conéerned, it .really depends 


upon the evidence of investigating officer _ 


P. W.No. 26 Itis true that there was fairly 


long delay before the suspects could be -> 


brought forward for identification, but that 
was because of^the fact that the Pólice 
- were not able to submit a charge sheet till 
: duly, 1925, 


With re ference to thé second of Mr. Basu 3 i 


contentions under this head, the only com- 
ment that need be thade is that. thetevidence 
of the prosecution witness, the investigat- 


- ing officer; must be read. as a whole, and 


if one turns to an earlier portion of that cvi- 
dence it is clear that Radbaballav did men- 
tion to the Police, in addition to the three 
men of whom particulars, had been given. 
by him, that tbere wasanother man who 
broke open the iron ‘chest.’ It is also clear 


from the evidence of P. W.No: 26 that ‘a f 


description 6f the man who’ had broken 


" open the iron chest was supplied by Radha- 


ballav on the following.day. That being 


' B0, it. is impossible, to. contend that. only ' 
"three men were spoken ofby: Radhaballav. - 1. 
and that there was no mention whatsoever 


of Ayub. It may be that the evidence 
such I have referred to was not prominently 
brought forward in the concluding portion 
of the learned Judge's chargeto the Jury; 
but it is not.to be supposed for one* second. 
that, this evidence was not in the minds 
of the Jury at the time when they were 
considering the whole case; and, indeed, 

there is internal evidence in the charge 
itself that the evidence of prosecution 
witnesses must have been referred to when 


the learned Sessions Judge was addressing” 


the Jury: In there circumstances, it being 
a Jury trial, we cannot lightly ‘interfere 


. with or.set agide the verdict of the Jury 


ufnless we ore satisfied that there has been 
such ‘misdirection 28, in our opinion, hag 
oceasioned a failure of: COURS. In my- 
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opinion, there has Puis no such 'misdirec- 
tion and there has been no failure of justice. 
With these observations, I am of opinion 
that these appeals should stand dismissed. . 
' Rankin, C C. J.—I Agree. ' 
“AON. A. ' Appeals dismissed. 





PATNA HIGH COURT. 
CRIMINAL APPEAL No. 66 or 1927. 
July 1, 1927. 
^ Present:--Mr. J astice Allanson "E 

E Mr. Justice Sen. 
 RAMOHARITER SINGH-—AcogsED— 
APPELLANT 
qersus 


EMPEROR-.—RsSPONDENT. ' 
Criminal Procedure Code (Act V of 1898), ss. 289 


, (2), 428— Jury trial—Quantum and ‘nature of evidence 


necessary for leaving matter to Jury—Verdict of 
Jury against evidence—No misdirection or misunder- 
standing of law--Power of High Court to reverse 
verdict— Procedure. 

Although a scintilla" of evidence would not justify 


.the Judge in leaving a case to the Jury and there 


must be evidence on which they might’ reasonably 
and properly conclude the fact to be established, it is ' 
not correct to say that a matter can be left. to the 
Jury only if the evidence relating to it is satisfactory, 
trustworthy-and conclusive. [p. 550, col. 2.] 

Queen-Empress v. Munna Lal (5) and Queen-Empress 
v. Vajiram (6), followed. 

Ryder v Wombwell (2), Metropolitan Ry. Co. v. 
Jackson (8), Jewell v. Parr (A, Queen v. Bahar Ali 
Kahar (7) and Queen v. Rutton Dass (8) distingu- 


, ished. 


The terms of s. 423 (2) of the Code of Criminal 
Procedure are imperative and in the absence of 
misdiréction itis not competent to the High Oourt 


. to alter or reverse the verdiet of the-Jury. |p: 553, col. 


] 
- [The High Court being ot opinion that the verdict 
was àgainst the wéight of evidence directed a copy 


.'of the judgment to be sent to the Local Government 


for action] [p. 553, col..2.] 

Criminal appeal- against an order ‘of the 
Jor ad Judge, Patna, dated the Ist:April, 
1927 

Messrs, Fazl Ai: D. P. Sinha, Anand Pras. 
sad and B.P. Varma, for the Appellant. 

The Assistant Government Advocate, for 
the Respondent. . 


. ` JUDGMENT. < h 
Sen, J.—The appellant has been con- 
vjcted under s. 489B and 4890 of the Indian 


Penal Code and sentenced to rigorous im-. ` 


prisonment for two years. The charges 
.against him were (1) that he had on the - 
28th December, 1926, at Patna, used as 
genuine a forged. currency note of Rs. 50 - 
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having reason to bélieva the same to be 
forged, and, (2) that he had inhis possession 
a forged currency note of Rs. 50 having rea- 
son to believe the same to be forged and 
intending to use thesame as genuine. , 

The prosecution case is as follows:— Thé 
appellant went to the Allahabad Bank on 
the 29th December and presented a currency 
note (Ex. 1) of Rs. 50 and wanted cash in 
exchange. He presented the note to the 
assistant cashier one Benarsi Das (P. W. 
No. 1) as a fifty rupee note. The assistant 
cashier was at that time very busy and he 
says as, it was a dirty note, he took it to 
the head cashier to have it examined. He 
says, however, that he hdd no suspicion 
about the note being other than genuine 
aud he simply took it to the head cashier 
. because he had. no time to examine it closely. 
The head cashier (P. W. No. 4) examined 
it for two or three minutes and then he de- 
clared itto be a forgery. According to P. 
W. No. 4, the head cashier himself, he de- 
tected the forged character of the note after 
&minute or two. Thereupon the appellant 
was told that the note was a forged one 
but hesaid that it was all right and asked 
thatit might be changed. Raja Ram the 
head- cashier then took the note and the: 
accused to the Agent. The Agent, as ap- 
pears from his evidenee, asked the accused 
ifhe had presented the note and he said 
‘yes. Hesaid he was a clerk of Babu 
Nageswar Prasad, a well-known Vakil of 
Patna, and he also said that he had no ac- 
count at the Bank but that since he was 
passing he dropped in to get it changed. 
"The Agent asked him to siga it and he 
signed the note on the back. The Agent 
thereafter telephoned to the Thana. The, 
accused asked him to destroy the note and 
not tohand it over to the Police.’ It also 
appears that on being questioned by the 
Agent the appellant said he had got the 
note from à client of Babu Nageswar Prasad 
who had givenit in payment of Babu Nages- 
war's fees. In the course of the trial it 
transpired that P. W, No. 2 Kuldip Singh 
was the client who, according to the appel- 
lant, had paid Rs.55 to the appellant on 
account of Babu Nageswar Prasad's fee for 
moving a bail application on the 23rd 
December, 1926. According to the written 
statement of ile appellant.the fee of Rs. 65 
having been first settled by Babu Nageswar 
: Prasad it was‘laid on the table.by Kuldip 
Singh (P. W. No. 2) and it consisted ofa fifty 
rupee note and Rs. 5incash. The appellant 
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was very busy at that, time typing the peti- 


‘tion for bail, which was to be moved by 


Babu’ Nageswar Prasad immediately in 
Court, and there being no ostensible ground 
for suspecting the note’ to bea forged one 
the accused put it in his pocket together with 
the Rs. b in cash. Soon afterwards he had 
to hurry to the Court as the bail applieation 
had to be moved. The same evening Babu 
Nageswar Prasad left for Calcutta and the 


‘appellant was asked to spend the fees realis- 


ed that day and also some more cash, 
about Rs. 25 or Rs, 30 which was given to 
him, if necessary over the building of a new 
house of Babu Nageswar Prasad which was 
then under construction. It appears that 
from the 23rd December the Bank remain- 
ed closed for four days and there was no 
occasion for the accused to change the 
fifty rupee note inasmuchas he had Rs. 25to 
Rs. 30 in loose cash which served for neces- 
sary expenses during that time. Onthe2Uth 
he wanted to getthe note changed for further 
expenses. As the Allahabad Bank was 
close by he dropped in there to change.the 
note. Kdldip Singh (P.W. No.2) states 
that Babu -Nageswar Prasad demanded a 
fee of Rs. 75 but he agreed to take Rs. 40 
asit would not take long for him to move 
the petition, plus Rs. 9 for his clerk; that 
itis nof true that he paid Rs. 55 as fee to 
Babu Nageswar Prasad but that it was a 
sum of Rs. 45 paid in coins He goes to the 
extent of saying that he has never seen a 
fifty rupee note. Kishundhari Singh (P. 
W. No. 5) who together with Kuldip Singh 
was looking after the cass in connection 
with which Babu Nageswar Prasad "was to 
move the. petition for bail, supports the 
statement of Kuldip Singh that Rs, 45 ' 
was paid and not Rs. 05. The evidence of 
nefther of these two witnesses, however, 
appear to be straightforward, There is an 
apparent endeavour on their part to dis- 
sociate themselves by all means whatso- 
ever frém the fifty rupee note which was 
the subject-matter of the prosecution. Eabu 
Nageswar Prasad has also given evidence 
in the case-and he states thathe fixed a sum 
of Rs.:5 ashis fee for moving the petition, 
that he ascertained from the clerk that the 
sum of Rs: 55 had been paid before he ac- 
tually moved tbe petition, and that he had 
also been told by the appellant that there 
was a fifty rupee note and Rs. 5 in cash; 


that ia addition to the said.sum of Rs. 55 | 
, he paid to his clerk a further sum of Rs, 25 - 


or Rs. 30° before leaving for Calcutta for 
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. necessary expenses in lis absence in con- 
'' nection with the building operations: then 
` going on. There is. no. reason: whatever to 
disbelieve the evidence of Babu Nages- 
war Prasad ; and, as I have already observed 


on the face of the evidence of P. W. No. 2.. 


and P. W. No. 5 thestatement that the sum 


'ofRs.45 was paid in coin and not Rs..55* 


seems to be open to grave doubt. 


‘The fact that the note was forged or. 
. and .he. was busy. The head. cashier . 


counterfeit appears to-have been proved 
satisfactorily. Itis also clear, andit is ad- 
mitted, that the appellant did use the. note 
by presenting it for encashment at the 


Allahabad Bank. The only point upon. 
which liability of the appellant must turn . 


is as to whether he knew or had. reason to 
believe the note to be forged, or counterfeit, 


and whether knowing it to beso he intended . 
io use the same as genuine. The learned : 
Sessions Judge in his summing up pointed : 


out to the Jury that in his opinion the Bank 
would be an unlikely place at which to try 


and pass a forged note if one was aware of: 


its character. Ordinarily, notes and par- 
ticularly’ those of higher denominations 
would. be carefully examined at the Bank. 


A man would be more likely to try and pass ` 
off a forged note in the bazar. He also: 
_on-the part of the accused. Therefore, in . 


pointed out that although from the 23rd to 
the 29th December the note in question had 
been in possession of the accused and 


although from that one miglit think that the’ 


accused would have had ample opportunity 


for examinatign of the note, yet.it was to be. 


remembered that it is not the: ordinary 
practice for a man to examine daily the 
notes in his possession and that one would 


only take them out when one wanted them.’ 


As regards the question whether Rs. 45 


was paid to Babu Nageswar Prasad as his. 
fee or Rs. 55 in the shape of the fifty rupte.’ 


note and Rs. 5 in cash, the learned Sessions 
, Judge placed the evidence relating to that 


subject before the Jury and hé pointed out, 


that: the evidence. of P. W. No. 2 Kuldip 
Singh and P. W.: No. 5 Kishundhari 
Singh. was contradietory and he further 
pointed out that the evidence-of P. W. No. 9 
Surja Prasad and Babu Nageswar Prasad, 
who had been called as a Court witness, 
was opposed to the evidence of P. W. No. 2 
and P. W. No. 5. As regards the character 
. of the note the learned Sessions Judge did 

not fail to discuss the question as:to whether 
sit yas such asto arouse the suspicion of an 

ordinary.man. He directed the attention 


: RAMCHAEITER SINGH V. EMPEROR. 


been examined by thé prosecution in order: 
to show whether the forged character of the - 
note was so palpableaà to be easily detected | 
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by an ordinary person. He also pointed out . 


that only two experts had been examined . 


and out of these the assistant cashier in the 


Bank deposed that when he presented the : 


note to thé head cashier for examination it . 


. was not because he was suspicious regarding - 


its genuineness’ but because it was dirty : 


P. W. No.4'also examined it for two. or. 
three minutes (or for a minute or two) before - 


-he could detect that the note was a forgery. : 


It appears, therefore, that the main and . 


salient features of the case were fairly and . 
.fullylaid before the Jury by the learned : 
‘Sessions Judge. The 


e Jur, 
unanimously returned a verdict of, guilty . 
and the learned ‘Sessions Judge accepting ' 
the unanimous verdict has convicted’ the 


. accused and sentenced him to two years'- 


rigorous imprisonment. . 


There are two lines of argument advanced: ` 
‘inthis Court on behalf of the appellant by 


the learned Counsel appearing for him, The 
first is that in the eye oflaw thereis no 
evidence in this casé such as might 
legitimately lead to an inference of guilt 


view of the provisions of s. 289, sub-s, (2) 
of the Code of Criminal Procedure the 
learned Sessions Judge in his charge to the 
Jury should have definitely put it to them 
that there was no evidence to show guilty 
knowledge on the part of the, accused; in 
the absence of sucha direction the verdict 


of the Jury is yitiated by misdirection by.’ 


the Judge. In support of this proposition 


'xeliance' is placed on the dictum of Jenkins, 


C.J,in Emperor v. ‘Upendra Nath Das 
(1. The passage relied on runs thus:— 


“We have heard much of a scintilla of - 


evidence and its paralysing effect on the 
power of the Judge to assist the . Jury: 
that is an: argument that might possibly 


‘have possessed some force ‘in: the early 


some evidence. 


part.of the last century. But the scintilla . 
theory is now exploded. 

“Tt is not enough to say that there was 
-å scintilla of evidence 
clearly would not justify the Judge in 


leaving the case'to the Jury. There must 


be Svidence on ‘which they might reason- 


, ably’and properly conclude the fact to be 


(1) 30 Ind. Cas, 113; 19 C. W. 


however, : 


: N. 653 at p. 663; 210. — 
of the Jury to the fact that no layman had L. 2.3; 16 Gr. L, J: 561 (F. B.). at p. 603; z C. 
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established: Ryder v. Wombwell (2). This 


ease was quoted with approval in 
Metropolitan Ry. Co. v. Jackson (3), 
where Lord Blackburn said: ‘It is for 


. the Jury to say, whether „and how far 


the evidence is to be believed. And if 


the facts as to which evidence is given: 


are such that from them a further inference 
of fact may legitimately be drawn, it is 


for the Jury to say whether that inference: 
- , is to be drawn. But it is for the Judge 


to determine, subject to review, as a matter 
of law, whether from those facts that 
' further inference may. legitimately be 
drawn. It is true that these remarks were 
made in ʻa civil case, but they are of uni- 
versal applieation." 


On the strength of this passage it is 


urged that in the circumstances of this 


case although there might have been some 


evidence it was of so meagre a descrip- 


tion that it wasthe duty of the Judge to 
tell the Jury that there was in fact no 


legal evidénce to justify an inference of 


guilty knowledge. 


This necessitates an examination of the 
eases referred to in the passage above quoí- 
. ed, In the case of Ryder v. Wombwell (2), 
it was laid down “There is in every case 
. . . . & preliminary. question which 
is one of law, namely, whether there is any 
evidence on which the Jury could properly 
find Dai It .was formerly con- 
sidered necessary in all cases to leave the 
. question tothe Jury if there was any evi- 
dence, even a scintila, in support of the 
case; but it is now settled that.the question 
for the Judge (subject, of course, to 
review) is, as is stated by Maule, J., in 
Jewell v.. Parr (4), not whether there is 
literally no evidence, but whether there 
is none ‘that ought reasonably to satisfy 
the Jury that the fact sought to be proved 
is established.” In the ease of Metro- 


. politan Ry. Co. v. Jackson (3) the question - 


again came to be fullv discussed and 
the cases of Ryder v. Wombwell (2) and 


Jewell v. Parr (4), along with several other: 


cases, were fully considered and the dictum 
laid down in those two cases was approved. 


(2) 1869) 4 Ex. 32 at p. 38; 38 L. J. Ex. 8; 19 L.T, 
419: 17 W R. 167. . 


(3) (1877) 3 A. O. 198 at p. 207; 47 D. J. O. P. 303; , 


37 L. T. 679; 26 W. R. 175. 

(4) (1853) 13 C. B. 909 at p. 916; 1C. R. 454; 22 
L. J. O.P. 253; 17 Jur. 975; 138 E. R. 1460; 93 R R. 
800. . , . zu | ; 
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But itis quite clear on referenca to tha 
facts of those cases that it was never meant 
that the principle’ would admit ofapplica- 
tion to any and every case where the evi- 
dence does not come upto the standard 
of certitude desired. It may fall short of 
that standard; and. yet it may be such that 
the Jury will be entitled under the law to 
draw their own conclusions from it. Thera 
may thus arise anyone of four different 


situations : First, there may be no.evidence ' 


atall, not-even a scintilla; secondly, there 
may be some evidence,a scintilla perhaps, 


yet none that ought reasonably to satisfy: 
the Jury; thirdly, there may be evidences’ 
which is not of the standard of certitude. 
desired but on which the Jury may reason- 


ably and properly conclude the fact in ques- 
tion established; lastly, the evidence may 
approach the standard of certitude. 


For-. 
merly it used to be thought that in the 
second of these four situations the question’ 


should be withdrawn fromthe Jury. The. 


later decisions above mentioned lay down 
that that view is erroneous. 


referred to do not sanction the opposite 
extreme contended for, namely, that the evi- 


dence must be satisfactory, trustworthy and: 


conclusive before the Jury can be asked to 
arrive at their verdict on it. 
the Metropolitan Railway Co. v. Jackson (3) 


A mere scin-: 
tila'isnotenough. But the rulings above: 


In the case of 


the question was whether the company were - 


liable for the negligence of their servant, a- 


porter, in havingslammedthe door te just 
as the train was entering the tunnel so as 
to cause injury to the hand ofa passenger. 
In view of the facts of that particular case, 


their Lordships were constrained to take: 


the view that there was no evidence from 


which, in their opinion, negligence could : 
reasonably be inferred; The train was: 


just going to enter the tunnel and in order 
to effect the safety of the passengers the 
porter must have to act and act quickly, as 
he did, by slamming the door to. 
principle laid down in the cases above men- 
tioned has to be interpreted with reference 
to the facts of those cases and mist be 
applied accordingly. The principle barely 
stated hartlly proves of any assistance, 
Applying the principle according to its 
proper scope and meaning the conclusion 
that is fairly deducible is that it is not 


correct to say thata matter can be left to 
: the Jury if, and only if, the evidence re- 


lating to it is satisfactory, trustworthy and 
This view is supported by 


The 
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(5) and Queen-Empress v. Vijiram (6). That 
“is the sense in which, in our opinion, the 
provisions of s. 289, sub-s. (2) of the Orimi- 
nal Procedure, Code are to be under- 
‘stood.’ : 

' Reliance has also been placed on the 
case of Queen v. Bahar Ali Kahar (T). In 
that case there was a total absence of all 
. evidence thatthe prisoner committed the 
‘offence. charged and it was, therefore, held 
that the- conviction by the Jury could not 


stand. Similarly, in the case of Queen v.- 


Rution Dass (8) it was laid down that, “a 
Jury may be satisfied with a minimum of 

proof, and it is beyond the power of this 
© Courtin such cases to interfere with its 
verdict, but when theré is nothing which 
can,if believed, amount to proof, the case 


should not be put.to the Jury atall, as a 


verdict of guilty cannot, in such circum- 
stances, be sustained.” The same observa- 
tions apply to an unreported case relied on 
. by the learned Counsel for the appellant, 
Muhammad Ahsan v. King-Emperor (Crimi- 
nal-Appeal No. 176 of 1924 decided by this 
Court on the 1st December, 1924). 

The learned Assistant Government Advo- 


cate has urged that it is impossible to say ` 


in this case that such minimum of proof is 
absent from the evidence. He contends 
that ' the fact that the note in question 
was with the accused for six days and that 
he might have looked to see whether it was 
genuine ornot; the fact that the accused 
presented the note for encashment to the 
Allahabad Bank rather than to his own 
Bank; his first refusal to sign.the note; his 
suggestion to the Agent to' destroy it rather 
‘than makeit over to the Police, all these 
“might have weighed with the Jury to come 
to the conclusion that the accused had 
guilty knowledge. He urges, therefore, that 


in these circumstances it is beyond the 


power of the Court to interfere with the 
verdict. =e E 

The second point urged by the learned 
Counsel appearing for the appellant is that 
the law as laid down in s,26 of the Indian 
Penal Code with reference to “reason 
to believe” should have been clearly and 
fully explained to the Jury by the learned 
. Sessions Judge. His argument is tased on 


(5) 10 A. 414; A. W. N. (1888) 129; 13 Ind. Jur. 76: 
6 Ind. Dec. (N. s.) 278. HR) Soi urere) 
6) 16 B. 414; 8 Ind. Dec. (N. s.) 755. 
7) 15 W. R. Cr. 46. 
(8) 16 W. R. Cr. 19, ` 


: Eur RAMOHARITSR SINGH v. EuPEROR. 
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the ground that the culpability or otherwise 
of the appellant in this case solely turns 
on the question whether he had the requi- 
site, mens rea, or guilty knowledge, regard- 
ing the forged or counterfeit character of 


. the note. This question turns on what is 


meant by "reason to believe" which is'ex- 
plained in s. 26 ‘of the Indian Penal 
Code. The mere fact: of his presentation 
of the note to the Bank, or of his having 
had the notein his possession, would not 
make. him guilty but it must be shown | 
that he had “reason to believe" the same 
to be forged and “such reason to believe" 
can only be inferred if the Jury is perfectly 
satisfied that he had “sufficient cause to 
believe” that the note was forged or coun- 
terfeit. The omission of the learned Sessions 
Judge to explain “reason to believe" in 
terms of s. 26° would amount, it is 
urged, not only to a mere irregularity 
within the meaning of s. 537 of the Code 
of Oriminal Procedure’ but to a failure to 
comply with the express provisions . of 
the law and would, therefore, vitiate the 
conviction. In support of this proposition 
reliance is. placed on the case of Mari 
Valayan v. Emperor (9). In that case which 
was oneof dacoity the learned Judge had 
laid down the law thus :—“The accused 
are charged with dacoity. Dacoity is com- 
mitted whenany number of persons, not 
less than. five, conjointly commit robbery.” 
But, the learned Judge omitted to explain 
to the Jury the essential elements of the 
offence of robbery. Thus it might fairly 
be urged that the Jury were not able to 
direct their minds to the question whether 
the offence would be hurt, or wrongful 
restraint, or fear of instant hurt, or instant 
wrongful restraint (any one of which or 
more may be essential ingredients of the 
section on robbery) had been caused or 
admitted to be caused by the accused. It 
was, tberefore, held that “if the direction 
of the Judge leaves room for doubt as to 
whether the Jury had present to their minds 
an essential element of the offence with 
which the accused are charged the Jury 
were not properly directed." In the present 
case the sole question being whether the 
accused had had any opportunity of looking 
at the note and examining its -character 
between the 23rd and the 29th after receipt 
of it ffom his master’s client it is im- 
material whether the Jury investigated his 


(9) 30 M. 44; 1 M. L. T. 399; 5 Or. L. J. 78: 


` ` 


-he had reason to believe the note to be- 


'guilty knowledge disclosed i 


‘Agent thatthe note might 


x 
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cage from the point; of view . as to whether. 


forged or whether, he had sufficient cause 
to believe the note to be forged, the difference 
between the two being inappreciable.: , 
On both the above grounds, therefore, I 
am constrained to hold against the appel- 


lant. The terms of s. 423 (2) of the Code 
_ of Oriminal Procedure -are imperative 


and therebeing, in our opinion, no mis- 
direction by thelearned Sessions Judge it 


is not competent to us to alter or reverse 
- the verdict of the Jury. 2 


We, however, ‘wish to express our opinion 
that in'a case of this description which 
turns entirely on the menial factor, it is 
extremely difficult to base the conviction of 
an ‘accused on. the slender evidence of 


The fact that the accused went'to'a Bank to 
change the note is in itself an indication 
of his innecence,:for no one would will- 


ingly subject the, note to the scrutiny of :- 
the cashier of the Bank who is an expert, 


in detecting forged, notes. The unwilling- 


néss expressed by him in.the first instance 
to sign the note on being asked to do so’ 


does ‘not necessarily point to his guilty 
knowledge. It is,in our opinion, perfectly 
consistent with one's innocence. A. man 


being innocent may be for that very reason: 


at the first blush. inclined to ‘avoid: being 
associated with what has turned out to be 
a forged note. His suggestion to the 
be destroyed 


and not handed over to the Police does 


not, in our opinion,. necessarily point to his ' 


guilt. A bold man might rise to the occa- 
sion and face a Police prosecution, A timid 
man, on the other hand, may seek by en- 
treaty to put a stop to a prosecution, if 
possible, by destruction of the note. It may 
‘also be said in his favour that if he was 
really: guilty he would be the last person 
to make such a suggestion. to a person in 
authority like the Agent of the Bank who 
was ‘above all influence. We are inclined 
to think that all the circumstances pointing 
to the innocence of the accused have not 


been fully-considered by the Jury.and that. 


the .appellant was deserving of acquittal. 
The Jury have, however,in this case ex- 
ercised their judgment and formed their 


own view and the Judge has also accepted. 


their verdict which was unanimous. ` 
The law does not ‘permit us tọ reverse 

the verdict of the Jury as there has been 

nó misdirection -by the learned Sessions 


the case. ' 


P. KANTILA CRUTLA, 553 
Judge nora misunderstanding on. the part 
of the Jury of the law as laid down by him. 
We are, however, of apinion that the accus- 
ed should have been acquitted and that the 
verdict was against the weight of the evi- 

‘dence. We-direct that a copy of ‘our judg- 

_ment together with a copy of the paper- 
book should bs sent without delay to the 

.Loeal Government ,for such action, if 
any, asit may like to take. AD 

Allanson, J.—I agree. 

A. N. A. ' Order accordingly, 


^ 
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CALCUTTA HIGH COURT. 
GOVERNMENT APPEAL No. 7 or 1926. 
ll :. March. 3, 1927. : 
Present:—Mr. Justice Cuming and 
Mr. Justice Graham. 
As March 10, 1927. ~ >. 
‘On difference of opinion before 
: Mr. Justice Buckland.. ` 
GOVERNMENT or ASSAM THROUGH © 
SUPERINTENDENT ano REMEM- 
BRANOER or LEGAL AFFAIRS, 
BENGAL —APPsLLaNT 


"p 


versus y. 3 
KANTILA CHUTIA— Accussp— 
: ^^ ^c RESPONDENT. | 


.' Orimindl Procedure . Code" (Act V of 1898), s. 860— 
.Penal Code. (ct XLV of 1860), ss 854," 457 —Com- 
-plaint of house-breaking and assault—Summary ` 
trial—Charge with regard to assault ignored—Ac- 
quittal- on charge. of house-breaking—Irregularity— . 
Re-trial. ^ c7 . . 
Complainant made a report to the Police in which 
he stated that during his absence from: his house the 
previous night the accused had entered his house 
and on being questioned by his wife as to why he 
had come he had caught the complainant’s wife by 
the neck, buton the woman's crying out and the ' 
complainant and other persons coming into the house 
the accused ran away. The case was entered in the 
Station Diary as one under s. 456 of the Penal Code 
but on investigation the Police sent up charges under 
‘B8. 457 and 354 of the Penal Code. The Magistrate 
ignéred the €harge under s. 354 and tried the case 
summarily in respect of the charge under s. 457 
and acquitted the’ accused. On appeal. by the 
Crown : f " 
. Held, Per Cuming, J—That no case having been 
originally entered under s. 354 of the Penal Code 
and the complainant having made no express allega- 
tion that the nfodesty.of his wife had been outraged, 
the Magistrate was entitled to ignore the'charge sent 
up by the Police undér 8. 354 and to proceed to try | 
the charge under s. 457 summarily ; [p. 554; col. 2; p. 
555, col. 1.] | . 
Per Graham, J.—That inasmuch as the charge- 
sheet- submitted by the Police stated that an offenee 
under 8.354 of the Penal Code had been committed, * 
the Magistrate was not entitled to ignore: the-charge 


^ 


554 | 
under that section and to try the accused summarily , 
in respect of -the charge under s. 457- and that, 
therefore, there should be a re-trial of the accused on 
both the charges. [p. 555,401. 2] . 

Per Buckland, J. — That the Magistrate having dis- 
believed the prosecution story with regard to the 
charge.under s. 457 the charge under s. 354 neces- 
sarily fell to the ground and no re-trial was necessary. ' 
[p. 557, col. 1.] 

Per Cuming; J.—In order to constitute an offence 
under s. 354 of the Penal Code it is necessary that: 
the assault’ or use of criminal force to the woman 
must be with intent to outrage or with the know-- 
ledge that it was likely to outrage her modesty. [p. 
554, col. 2.) | 


Appeal against an order of the Sub-: 
Divisional Magistrate, Golaghat, dated the 
6th May, 1926. ` 

Mr. Khundkar, for the Crown. 

Babu Satindra Nath Mukerj Ji, for the Ac- 


cused., 
JUDGMENT. 

Cuming, 3 —(March 3, 1927. )—This i is 
an appeal by the Government of Assam 
in the case of one Kantila Chutia who was 
tried by the’ Sub-Divisional Magistrate of : 
Golaghat on a charge of lurking house 
trespass by night and acquitted. ` . 

The ground on which -weehave been 
asked to interfere with the order of ac- 
quittal is that in the case against the 
accused he .was not only charged under 
8. 457, but there was also a charge under 
8. 354, Indian Penal Code, of outraging 
the modesty of a woman. The learned 
Deputv Legal Remembrancer, on behalf of 
the Government of Assam contends that 
a charge unders 354, Indian Penal Code, 
is ndt triable summarily,” and as there was 
a charge under s. 354, Indian Penal Code, 
the learned Magistrate . was not justified 
in trying the case only under the charge 


. under s. 457, Indian Penal Code, in a sum-' 


` mary way. 


The facts would appear to be judas — 
On the 4th of April, 1926, one Tileswar 
Mohanto came to tae Police Station and 
reported to the following effect: That last 
night while be was away from honte, 
his wife was sleeping with . her children 
and a lamp was burning in the room. At 
about 10 r.m. in the night Kantila Chutia, 


the person accused, entered the room by 


opening the door. His wife on Seeing the 
accused asked why he had entered the 
room. On this he put out thelamp. "There- 
upon his wife cried out, but the accused 
caught her by the neck. Apparently : on 
hearing the woman's cry people came and 
ihe man ran away. The case was entered 
in the Station Diary as one of house-break- 
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ing by night under s, 456, Indian 
Penal Code. Section 354, Indian Penal Code, . 
did not appear in this First Information Re-: 
port and quite naturally too, because it is 
clear from the statement made to the Police 
that there was po suggestion that the 


. woman's modesty had been outraged. The: 


Police, however; made an investigation 
and sent up charges under ss. 457 and: 
354, Indian Penal Oode. The Magistrate 
apparently not putting very much reliance 
on the charge "under s. 354, Indian 
Penal Code, tried the ease, as I have stated 
above, under e. 457, Indian Penal Code. 
’ As far as I can see there was nocharge made 
by the complainant that the modesty of his 
"wife had been outraged. I mày point out 
here that every assault on a woman or every : 
use of eriminal force to a woman does not: 
necessarily fall under s. 35!, Indian 
Penal Code, namely, an assault or use of. 
criminal force to a woman with intent to 
‘outrage her modesty. After all the woman 
herselt was the best person to state whether 
her modesty had or had not been outraged 
by the fact that the accused had put “his 
hand on her neck. There was nosuggestion 


‘in the r'irst Information that her modesty 


had been so outraged. Neither in her evi- 
dence which she gave when the-case of 
house-breaking was tried did she suggest 
that her modesty had been outraged. In 
order to constitute an offence under 8. 
354, Indian Penal Code, it is necessary that 
the assault or useof criminal force to a 
woman must be used with intent to outrage 
or knowing it to be likely that he would 
thereby outrage her modesty. There is 
nothing in the statement made to the Police 
to show that this assault on the woman was 
made with the intention of outraging her 
modesty. It was, apparently, as. far as I 
can see from the circumstances of the case, 
made because the accused, if he had enter- 
ed the hut, desired to prevent the woman 


from crying out and so to prevent the dis-. 


covery of his presence to the neighbours. 
.In this view of the circumstances the 
- learned Magistrate was quite right in think- 
ingthat there was no charge of outraging 
the modesty of the woman, and he, therefore, | 
quite rightly did not try the accused under 
that charge which apparently had only been : 
evolved during the course of the Police in- .- 
vestigation, but has tried the cage on the. 


. charge as, it was originally made by the 


complainant where, as I have pointed out, 
there was no suggestion' that the modesty 


i 
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of the woman had been. outraged. As I 


have already stated the best person: who can . 
say-whether the modesty of the woman has . 
been outraged or not is the woman herself . 


and she does not suggest it has. been. The 


learned Magistrate had, therefore, jurisdic-, 


tion to try the case .under s. 457, ludian 


Penal Code, and it- was triable i in à sum-- 


mary form. 


would, therefore, reject this appeal 


against the order of acquittal. As, how- 
ever, my learned brother holds.a different 
opinion under .s. 429, Criminal: Pro- 
cedure Code, the case will be laid before 


the learned Chief Justice with. a view that. 


it may be heard by a third Judge: 


Graham, J.—(March 3, 1927.)—This is. 


ag appeal by the Government of Ássam 
against anorderof the Sub-Divisional Magis- 
trate of Golaghat, dated the 4th May last, 


acquitting one Kantila Chutia, ona charge: 


under s. 456 of the Indian Penal Code. 

As I have the misfortune to disagree with 
my learned brother, whois of opinion that 
the appeal should be - dismissed, . I will 
state my reasons for coming to.a contrary 
conclusion. The facts of the case appear to 
be shortly as follows:— 


- On the 4th April last one Tileswar Mohanto: 
lod ged an information at the Golaghat. 


Police Station alleging that on the previous 
night at about 10 ». m., while he was at the 
house ofa neighbour, the accused Kantila 


Chutia entered the room where his (com-, 


plainant's) wife was sleeping and caught 
hold of her by.the neck, and that hearing 
his wife's screams he hastenéd thither 
accompanied by others, but that the accused 
had in the meanwhile decamped. His wife 
then produced an ear ornament, which she 
said she had snatched from the accused 
when he seized her by the neck > 

The case was investigated by the Polisi 


. and in due course the accused was sent up... 


for trial under ss. 457 and 354 of the 
Indian Penal Code. Of these the former 
offence is triable by the summary procedure, 
while the offence under s. 354 is not 
so triable. The Magistrate, however, ignor- 
ing the charge under s. 354, proceeded to 
try the áccused for an offence under s. 456, 
Indian Penal Code, and in due courae found 
him not guilty and acquitted him. 

Mr. Khundkar, on behalf of the Crown, 
has contended that in view ofthe fact that 
the ease against. the accused was from the. 


beginning under both sections:and as the ` 
Police submitted a. charge-sheet in respect" 916 
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of both offences, vie, Bs, 457 and 354: 
of the Indian Penal Code, the Magistrate. 
acted illegally and ‘without jurisdiction in. 
‘trying the ease summarily, that the evidence. 
was somewhat perfunctorily recorded, and 
that this may have led to a failure of justice.. 
On behalf ofthe opposite party on the 
other hand it has been urged that no offence 
was ever disclosed under s. , 354, that. 
the Magistrate was entitled to decide what 
charge he would proceed with, and that: 
we ought not to interfere unless it has been 
shown that there has been a failure of justice. : 
In my opinion the procedure adopted in. 
this case cannot be supported. 'The facts 
stated inthe First Information made out a 
prima facie case under both ss. 457 and 


' 354 of the Indian Penal Code, the allega-. 


tion being’ that the accused had at about 

10 p.m. entered the room where the com- 

plainant’s wife was sleeping and had” 

‘seized her by the neck. That is an act- 

which I think clearly comes within the pur- 

view of s. 354, since the accused may. 

fairly be presumed to-have known that his: 

.act was likely to outrage the woman's 

modesty. Indeed I am of opinion that 

. ‘the offence under this section would -be 

committed even if the primary object of | 
the accused in entering the room was theft: 
or robbery. 

Tt is true that in thé First Information 
‘s. 456 of the Indian. Penal Code only. 
was mentioned, and no reference was made. 
to s. 854, but too much importance 
should not, I think, be attached to this’ as 
‘these particulars are not always very care- - 
fully given, and the officer who records the 
information, may be doubtful as .to the 
offence which has been committed. In any. 
view of the facts: it is clear that s, 456 was: 


* not appropriate, since whether the intention. 


“was to commit theft, or rape, or adultery,. 
there would bean offence under s. 457. 
Asa result of the Police investigation a. 
icharge-sheet was submitted; stating that 
the - offences: under 88. 451, 354 of the: 
Indian Penal Code had been ‘well-establish- 
éd. -That being sò, the Magistrate was not. 
justified, in my opinion, in ignoring’ the. 
charge under s. 334, and proceeding. 
to try the accused summarily | upon the 


- charge under s. 457 (see kamanand Mahton 


y. Koylash:'Mahton (1) There were no 
materials before.him at that stage upon 
“which he could hold that the charge under 


(1) 11.0. 236; 9 Ind. Jur. 391; 5 Ind. Deo. (x.s) ^ 
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`. 8,004 was false, nor did he record any such 
opinion. By adopting the course which he 
did, the learned, Magistrate at the outset re- 
jected a material portion of the story. 
Further, it eannot be gainsaid that the 
evidence has been recorded in a very sum- 
mary fashion, andI am inclined to think 
that this may have brought about a failure 
_of justice. - Me 
For the reasons stated I am constrained 
with all respect for my learned brothers 
opinion to differ from him and to hold that 
the appeal should be allowed, the ‘order of 
acquittal set aside, and that the case should 
' be directed to be re-tried according to law 
bya Magistrate other than the Magistrate 


whoge order forms the subject-matter of. 


this appsal. 
' The above Bench having differed in opin- 
ion the case was heard by Buckland, J , who 


delivered the following 


- JUDGMENT.—On the 4th April, 1926, ` 


thecomplainantreported at the Police Station 
that in his absence from home, at 10 o'clock 
at night, Kantila Chutia, whomefor conveni- 
ence I will call the accused, though he has 
been acquitted, entered his house where his 
wife was sleeping with her children. His 
wife ealled.out'asking why he had entered 
the room. .The accused extinguished the 
lamp which was alight,. whereupon the 
complainant's wifecalled out, but the ac- 
cused caught her by the neck. Other people 
came up.and the accused ran away. 
Ih the frst instance the case’ was entered 
in the diary as one under s. 456, Indian 
Penal Coae. An investigation was held and 
the Police sent the accused up for trial upon 
charges under ss. 457 and 454,-Indian Penal 
Code. I 
under s. 457 was substituted forthe eharge 
under s. 456 on account of thealleged oflence 
charged ‘under s. 354. The offences with 
which the accused was charged, therefore, 
were those of house-breaking by nigh? in 
order to commit an offence punishable with 
imprisonment and. assaulting a woman with 
intent to outrage her modesty. “The former 
charge is triable summarily under s. 360: (1) 
(1) of the Code of Criminal Proçedure. That 
under 8.394 is not so triable. The Magis- 
trate tried the case summarily, and in doing 
so ignored the charge under s. 354. This 
isthe gravamen of the complaint, for, as the 
accused was acquitted, the Government of 
: + Assam has appealed against the-acquittal. 
As my learned brothers constituting the 


E 


GOVERNMENT OF ASSAM U; KANTILA CAUTIA. ` 


It is not suggested that the charge 
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Beneh whieh have-heard the appeal have 
differed as to the order to be made, the case 
has been’referred to me under s. 42! of the 
Oode of Criminal Procedure. . 

The arguments which have been address- 
ed to me by the learned Deputy Legal 
Remembrancer who appears on behalf of 
the Government of Assam are based upon 

` the irregularity. which he submits has taken 
place in the trial and on the facts. He has 
invoked the principle that a Magistrate can-: 
not by ignoring a charge which he has no 
jurisdiction to try give himself jurisdiction. 
to try an accused person upon another 
charge. But that is not the case here. 
There is no question of the jurisdiction of 
the Mgistrate to try the accused for either 


_ of the offences, and different considerations 


arise. : : 

The learned Deputy Legal Remembrancer 
has argued that the Magistrate approached 
the case with bias. by reason of which he 
ignored the charge unders. 354. For that 
observation 1 see no grounds, the less so 
when the. next, contention is considered. 
That is that when the evidence of Jayanti, 
the wife ofthe complainant, had been re- 
corded, the Magistrate should on her evi- 
dence at once have stopped the summary 
trial and tried the case regularly. That he 
could, no doubt, have done had he deemed it 
the correct course to adopt, but in that he 
would be influenced by the view he took of 
the evidence. This brings me to the argu- 
ment based upon the facts. 

‘It is obvious thatif any offence under s. 
354, Indian Penal Code, had been committed, 
an offence under s. 456 or 457, for tbis pur- 
pose it is immaterial, must have been first 
committed. The one could not happen 
without the other. The Magistrate was 
trying a case under s. 457.. Unkss he 
believed the evidencé upon that charge 
there was no possibility of his believ- 
“ing the evidence,apon a charge under s. 
. 954, Indian Penal Code. "The Magistrate ` 

bas clearly disbelieved the whole story. 

That he was entitled to do, and I am not 

prepared to say that a Magistrate who has 

seen the witnesses and heard them give 
their evidence is necessarily wrong because 
acceptance of tke evidence of, a lesser 
number of witnesses called for the defence 
einvolves disbelief of the evidence of a 
larger number of witnesses called oa behalf 

„of ihe prosecution. Had the Magistrate be- 

lieved ‘the-evidence of the witnesses for 

the prosecution, in particular Jayanti, it o 


è 
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may.be that he would have: adopted.the: 


course which it has been argued he should 
have followed everi in the circumstances: 

It has been argued that had the Magis- 
trate, irrespective of the view which he took 


of the evidence, adopted that course, there, 


would have been a fuller record and the 
` materials before the Cours would have been 
more ample.. > This is not an ‘argument | 
which commends itself to me because it 
ignores the view which the Magistrate took 
ofthe evidence, and there is no reason to 
suppose that he would have taken any dif- 
ferent view of the evidence given on the 
charge under 8. 457 had he 80 proceeded. 
I agree that it would have been preferable 
: had the Magistrate proceeded regularly and 
tried the accused. upon the two charges upon 
which he was sent up for trial. The result 
might have been in no way different, and 
indeed, if Ihave formed a correct apprecia- 


tion of what influenced the mind of the. - 


Magistraté in acquiting the accused, it 
would not have been different, but that does 
afford an excuse for the Magistrate not hav- 
ing proceeded in the. first instance in a 
manner more strictly correct. 

. Having regard to the whole case 1 am not 
prepared to.say that the accused should 
have been convicted of the ch arge under 8. 
457. Nor am I of the opinion that the 
'eaurse followed by the Magistrate is one 
which requires that a8 a matter of course the 
ease should be re-tried or that by reason, of 
that course there has been a misoarrige of 
justice tequiring that this Oourt should 
interfere. 


In the . view which I. have expressed no - 


' gented from. 
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RANGOON HIGH COURT. 

ORIMINAL APPEAL No. 1858 or 1926. 
“May 1, 1927. 

_ Present:—Mr. Justice Maung Ba. 

. EMPEROR-—Prosgcutor 
versus 

WUN NA AND OTHERS—ÀÁCOUSED. 

f 1899) s. 6—Criminal ' 
Procedure Code (Act V of 1898), ss. 102, 108—Search— 
Witnesses assisting in search—BSearch, 
illegal. 

A search under s. 6 of the Burma Gambling Act 
is not rendered illegal by the fact that it was made 
vith ci assistance of the search witnesses. [p. 559, 
co i 
"Dicta of Young, J. in Tí, Ya v. Emperor (1), dis- 

Appeal from an order of- the Headquarters 
Magistrate, Insein. 

JUDGMENT.—This is an appeal by 


. the Crown from an' order of acquittal passéd 


‘by the Headquarters Magistrate of Insein - 
in acase where 31 persons were prosecut- `- 


ed under the Gambliag Act. The facts of 
the case briefly stated are as follows:— 

The Sub Divisional Magistrate of Insein, 
on receipt of credible, information that the 
house of one Wun Na, a Chinaman, was 
used as a common gaming. house, issued 


asearch warrant in the name of U Tun. 
- Win; Town Inspector of Police. 


Armed 
with that warrant the Inspector raided the 


‘house at 9-45 P. M. on the night of the 


29th August, 1926. He took with him two 
respectable witnesses, Hyder Khan. and 


-Yaeoob, as wellas three Sub- -Inspectors of 


question need be considered whether the: 


facts disclose an offence under s. 354, Indian 
Penal Code, and I express no opinion upon 
the point, ] 

The appeal will.be dismissed." 

- The accused. will be discharged from his 
bail-bond. 

Z, K. A neal dismissed. 


_out the articles found on ‘each person. 
look 


Police and two Police constables. It was 


“whether . 


a double-storeyed house, and lights were ` 


seen on the upper storey. Before they 
entered the house, the two lugyis, at. the 


request of the Police ‘Inspector, satisfied 


themselves that the Police had nothing 
on théir person. As soon as the raiding 


upstairs were extinguished. The inmates 


"Were unable to escape &nd were all found 


in ‘a room upstairs. They were the 31 
accused persons sent up under ss, 11 and 12. 
of the Gambling Act. 
‘a lamp lit and ordered those found in 
the room. to sit down. When “they sat 
down:the Inspector read out the warrant. 


"He then asked the two lugyis © to search 


the persons of the accused one by-one.. The 
Sub-Inspector of Police Tun Nyun , wrote 
out the. search list as -the lugyis called 


The lugyis. were also asked fo 


. round the room, -and the articles found 


in the room were. similarly listed.’ Thg 


.party entered the house the lights noticed - 


The Inspector had : 
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crowd fotind wasa mixed-oneconsisting of 
18 Burmans, three Burmese women and 
10: Chinamen, A small tin box was found 
between the thighs of aBurmese woman. 
That box contained some pice and bits. 
The same woman had in her hands some 
more money. Onthe ‘mat were found 32 
. paikkyu pieces and three dice. 111 Chinese 
playing cards were also found inside a 
. tin bucket close to the wall. Some silver and 
nickel coins were found underneath a mat 
and scattered on the floor were found more 
dice and silver and nickel coins. Of course, 
' the accused persons were not found actually 
- gambling. This was to be expected because 
it took sometime for the raiding party to 
“get upstairs; —' 

People’ who break the gambling law 
usually take precaution not to get caught 
in the actof gambling. The Legislature 
has, theref re, thought fit to providea special 
rule of evidence. It per.nits a presump- 
tion that & house, enclosure, room, place, 
vessal or vehicle entered under the pro- 
-visions of s. 6 of the Gamhling Act, is 
' used-as a common guming-house and that 
persons found therein were present for. 
the purpose of gaming although no play 
was actually seen by the Magistrate or 
Police Officer or by any one aiding in the 
"entry, whenever any instruments of gam- 
ing are found. At the same time the Legis- 
lature was alive to the fact that the 
planting of such instruments of gaming 
was possible. To remove'such a possibility, 
‘it has laid down that all searches made 
shall bemade in accordance with the pro- 
‘visions of sub-s. 3 of of ss, 102 and 103 of 
the Code of Criminal Procedure. Section 
103 provides that an officer or other persón 
about to make a search shall cal upon 
two or more respectable inhabitants of the 
locality to attend and witness the search 
and that the same shall be made in their 
présence. * ’ 
“The .learned Headquarters Magistrate 
-was of opinion that the search in the pre- 
sent case was not in accordance with s. 103 
and that the presumption, allowed by the 
Gambling Act should not be drawn. He 
came tothat conclusion by certain remarks 
made by Young, J., in the Full Bench 
‘ease of Ti Yav. Emperor (1). The question 
referred to the Full Bench was whether 
ward headmen in towns, other than 
Rangoon, were competent witnesses of 

-(1) 24 Iud. Cas. 321; 8 L, B. R. 38; 7 Bur; L, T. 143; 
15-Or, L. J, 441 pun 
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searches under s. 103 of the Code of 
Criminal Procedure. In the course of his 
judgment the learned Judge laid down 
this obiter dictum:—"It ‘is he (Police 
Offieer) and he only who may make the 
search, and the duties of the 'respectable 
inhabitants’ are confined to looking on 
while he searches. There is nothing in 


-the section that entitles them so far as 


I can see to lend the officer in charge any 
assistance whatsoever in making the search 
aud I conceive that objection might pro- 
perly be taken to any such assistance 


‘being given whether by actually participat- 


ing in or pointing out omissions in the 
search, Itis he and healone whois autho- 
rised by the warrant to make the search, 
and they are to attend and witnessit." With 
all deferenes to that learned Judge lam 
of opinion that that constraction is too 
technical. Im the present ease the search 
was made in the presence and under the 
Inspector of Police. 
As has already beea pointed out the ob- 
ject of the section is to ensure that sear- 
ches are conducted- fairly and squarely 
aud that there is no “planting” of articles 
by the Police. In order to achieve that 
object the law makes it compulsory that 
at least two respectable witnesses of the 
locality should be present. Before enter- 
ing the witnesses were given an Oppor- 
tunity of satisfying themselves that the 
Police had nothing on their person. After 
the entry in order to show to the accus- 
ed persons who were présent that every- 
thing was above-board the Inspector re- 
quested these elders to look round the 
room and examine the persons of the ac- 
cused. Gaming instruments and coins 
were found scattered in the room and 
there was nothing to create suspicion that 
any of those articles were planted. But 
the learned Magistrate being influenced, 
by, the obiter dictum above-mentioned rè- 
marks that the lugyis were searchera and 
the Police were witnesses. He accord- 
ingly held that there was no search in 
accordance with s, 103 of the Code of 
Criminal Procedure. In my opinion an 
Officer who conducis a search with the 
assistance of the lugyis has made the 
search in accordance with that section. I 
may even go the length of saying that 
the object of the section is more achieved 
by permitting independent witnesses to 
assist in the search. I do not think it ig 
correct to say that by rendering such 
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assistance the lugyis- ceased to be wit- 
nesses of the search. According to the 
dictum mentioned above, the lugyis must 
fold their arms and simply look on' and 
say nothing. For the above reasons, I hold 
that the search has been properly conduct- 
ed in accordance with law and that the 
presumption under s. 7 of the Gambling 
‘Act arises. I allow the appeal and set 
aside the order of acquittal., 1 convict 
Wun Na under s. 12 (a), Gambling Act, 
and sentence, him toa fine of Re. 100 or 
three ‘weeks’ rigorous imprisonment; and 
the other respondents, except No8. 5, 13, 
15,:16, 17. and 2], who have rot. been 
found, under s. 11 (a) and direct that each 
of them do pay a ‘fine of Rs. 20 or do 
suffer two weeks’ rigorous imprisonment. 

A. N. A. i Appeal allowed., 


t 
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OUDH CHIEF COURT. 
CriminaL Revision No. 40 cr 1924. 
July 14, 1927. 
Present:—Mr. Justice Pullan. 
ABDUL WAHID KHAN— APPLICANT 


' , j versus 
EMPEROR rugoves HAMID ULLAH . 
KHAN—Opvosits PARTY; 
. Penal Code (Act XLV of 1860), s. 498— “Detained, 
‘meaning of—W oman staying willingly with accused— 
‘Detention—No offence. ea t 
The expression “to detain” in's. 498, Penal Code, 
means to: keep back from somebody or to restrain, 
Lp. 559, -col. 2.) : i 
The complainant's wife left him and went willingly 
to live with the accused. The complainant did not 
take any steps for her recovery for about 15 years: 
^ Held, that the woman cannot under the circum- 
stances be held to have been ‘detained’ by.the accused 
within the meaning of 5.49% of the Penal Code and 
that- the aecused was not guilty of an offence under 
the section. [p. 559, col 2; p. 560, cok; 1.] "WA. 
Application for revision against an order 
of the Additional Sessions Judge, Kheri, 
' dated the 7th March, 1927, upholding that 
of the Magistrate, First Class, Kheri, dated 
the 23rd December,.1926. : A x E 
Mr. J. Jackson, for the Applicant: | A 
Mr. A. P. Sen, for the Opposite Party. 
Mr. H. K. Ghosh, for the Orown. 
JUDGMENT.—As to the facts of this 
case they are clear from the judgments of 
. the lower Courts. Musammat Fakhar Jehan 
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Begam is the wife of one Hamid Ullah. 
She left him about: 14 or 15 years ago and 
he failed'to get her back through the Courts 
while she on. her side failed to obtain a 
divorce. Six years ago she went to live 
with Abdul Wahid whose wife is the sister 
of Fakhar Jehan Begam’s husband; Hamid 
‘Ullah, . After this lapse of time. Hamid 


` Ullah has launched a prosecution against 


Abdul Wahid unders. 498, Indian Penal 
Code, and has obtained his conviction. 
There is no question of taking or enticing 


away this woman, but the conviction. is. 
based on the latter half of the section and- 


it has been held that the accused, knowing 
that this-woman is the wife of another man, 
has detained her with intent that she may 
have illicit intercourse. Even if I accept 
the vicw taken by Mr. Justice Straight in 
the case of Empress v. Niadar (1), and I 
hold that "such woman" in the latter portion 
of this section merely means a woman who is 


known to beanother man's wife, I would still ' 


be unable to support this conviction. The 
lower Courtg have not said that the aceused 


has concealed the woman, so I am only con- ' 


"detained". "To detain' means to keep 
back from somebody or to restrain. In this 
‘case the woman is clearly willing and she 
has not been restrained in‘any way. If she 
is being detained in thesense that she is 
being kept back from somébody it can only 


mean that she is being kept back from her . . 


husband. Now her husband for the lasf six 


years has known that his wife who left him ' 


15 years ago has been living with his 
brother-in-law, and if he has taken no steps 
during these.six years to get her back, he 
eannot now come forward and say that &he 
is beipg kept back. or detained from him. 
There is a further point in this case which 
would be considered. It has.been alleged 


. cerned with the meaning of the word - 


and it has been found that the.woman is ' 


‘living ineadultery with the accused and 
that the husband is aware of the fact: Sec- 


` tion‘ 497 of the Code deals with the offence 


of adultery -and if the accused is guilty’ of 
any offence at all it is of adultery and not 


an offence under s. 498, Indian Penal Code.’ 


It is very evident that the complainant did 
not take action under 8.497 because he 
was aware that his ownconduct would be 


* held to be connivance ; so as there is no 


mention of connivance in s, 498; he thought 


390, . 


(1) 10 A. 580; A. W. N. (1886) 217; 6 Ind, Deo, (N, a) 


.. = construction of the word ‘“detained”, 


560" | 
.. that he would:be-able to obtain a conviction 
. under that section by means of a wide 
In 
my opinion this is an extra reason for 


demanding a very strict interpretation of 


the word "detained", and I do not, think 
that in the strict sense the accused has been 
guilty of, the offence of detaining this 
woman.. Il, therefore, allow this applica- 
‘tion, set asidé the conviction, and direct 
that the fine, if paid,.shall be returned tó 
the applicant, 


JAN. A Application allowed. 


Toa, 


> . OUDH CHIEF COURT.. 

s OximinaL Revision No. 58 or 1927. |. 
. dune 29; 1927. i 
Preaent:—Mr. Justice Pullan. 


ADITYA PRASAD SINGH AND oTHERS— © 


AccusED—PatiTIONEns., 
. versus. : 
EMPEROR—Oprosite Party. 
< Evidence Act (I of 1872), 8. 114— Prosecution. call- 
ing witnesses but not producing them—Presumption. 
' “Section 114 of the Evidence Act only lays down 


that the Court may presume that evidence which 


could be and is not produced would, if produced, 

be unfavourable to the: person. who withholds it, but 

it cannot be taken to be a principle of law, that 

the Court must presume it. : : 
Applieation for revision of an order ol 

. the Sessions Judge, .Gonda, dated the 
28th May, 1927, in Oriminal Appeal No. 98 
of.1927, upholding that of the Magis- 
trate First Clase, Gonda, dated the lth May, 
1927. ma 

Mr, H.G. Walford, for the Applicant. 
.^ Mr. H. K. Ghosh, for the Opposite Party. 


. gUDGMENT,—This is an application 
in revision of an order of the Sessions Judge 
of-Gonda dismissing an appeal ina cass 
under s. 325, Indian Penal Code. - 
Prima facie this -is a question of fact, 
but'the' application has been admitted 
because the prosecution called four witnesses 
"but did not producé them, and this fact 
has been placed ‘to the credit of the prose- 


eution by the learned Sessions J udge and : 
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not to that of the defence as would appear : 
to be required under s. 114 of the Evidence 
Act. Icannot, however, find that in this 
case ‘the decision of the lower Courts is 
contrary to law. In the first report the 
names of the witnesses were not given, but it 
was stated that the two men who were 
attacked and injured would give names of 
the witnesses later. The ordinary villager 
considers. it necessary to bolster upa case 
of mar-pit with a number of so-called inde- 
pendent witnesses; but when he comes to 
Court very often under the advise of 
Oounsel he refrains from producing: a 
number of useless witnesses who would pro- 
bably fall in cross-examination. The Code 
only says thata Court may presume that 
evidence which could be and is not produc- 
ed. would, if produced, bs unfavourable to . 
the person who withholds it. Ths Court may 
presume this, but it cannot be taken to be 
& principle of law that the Court must- 
presume it. In the present case the defence 
could have examined these witnesses” as 
they were present and the Court might have 
done so unders.-540., The Courts found 
onthe contrary that there was sufficient 
credible evidence that the accused took part 
in this affair without examining these wit- 
ness who very possibly knew nothing about 
the case and I cannot find that this is an 
adequate ground for interfering in revi- 
Sion. , : 

The last point raised is that the Judge in 
appealshould not have upheld the conviction 
undér s. 325 in view of his own remark that 
he saw no reason to doubt the fact that the 
appellants were present and aiding at the 
violent sssaült on the complainant. The 
sentence is not very clear, but apparently 
the learned Judge meant that they took 
part in the assault and I see no reason to 
suppose that he thought otherwise. ` . 

The sentence is not unduly severe and I ` 
dismiss the application. 
"GH, i Application dismissed, 


c 
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. CALCUTTA HIGH COURT. 
Privy Councin ÁPPLIOATIONS Nos, Z AND 
E 3 or 1926. 

May 26, 1926. : 
Present:—Justice Sir N. R. Chatterjea, Kr., 
and Justice Sir George Claus Rankin, Kr. 
BINOY KRISHNA MUKERJEE 

AND ANOTRER—APPBLLANTS 


] , versus. : : 
SATISH CHANDRA GIRI AND ANOTHER— 
_ RESPONDENTS, 
Civil Procedure Code (Act V of 1908), s. 109 (c) — 
Interlocutory order—Appeal to Privy Council— 
Certificate, when to'be issued. 


Per Chaiterjea, J.—The power conferred by s. 109 . 


(c) of the Civil Procedure Code upon the High Court 
to certify that a óase is otherwise’ fit for appeal, 
should be exercised rarely and only in cases of great 
public or, private importance. [p. 562, col. 2. 


Per Rankin, J.—Interlocutory orders fat within - 


the ambit of cl. (c) of s. 109 of the Civil” Procedure 
Code, and where à question of right is decidéd, 
public or private importance may take the place of a 
high money value as a ground for leave to appeal. 
It.does not, however, follow that in, debatable cases 
interlocutory matters should; at the option of the 
party complaining, be ‘taken to the Privy Council 
provided only that they have a certain public or 
private importance. Incidental matters and tem- 
porary matters may have a great deal of private im- 


portance, but the desirability of taking interlocutory ` 


orders on appeal to the Privy Oouncil involves 
practical considerations of a special character. [p. 567, 
col. 2; p. 568, col .1. 
. [Oase-law referred to.] 
Applieations for 
Majesty in Councilagainst the judgment& 


and orders made in Regular Appeals Nos. 307 
' and 383 of 1925 by a Division Bench of this 


Court (Greaves and Panton, JJ.) on the 
Wth January, 1926. : 

Dr. Bysack, Dr. Naresh Chandra Sen Gupta 
and Mr. Girija ‘Prasanna Sanyal (with him 
Babus Ramani Mohan Chatterji Parama- 
nanda Lahiri, Indu Prokash Chatterji and 
Rebati Mohan Chatterji), for the. Petitioners. 

Sir Benode Mitter and Dr. D. N. Mitter 


(with him Babu Asita Ranjan Ghosh), for the’ 


Opposite- Party. 
‘JUDGMENT. | 


Chatterjea, J.—Thisis an application ` 


for leave to appeal to His Majesty in: Coun- 


- eil against an order passed ‘by Greaves and 


Panton, JJ., on the 8th January, 1926, 
directing the removal ofthe Receiver ap-: 
pointed by the District Judge of Hooghly, > 
from a portion of the property in suit. 

The suit was instituted on the 8th Janu- . 
ary, 1922, by certain persons (who may be 
referred to as.the original plaintiffs) under . 


8. 92 of the Civil Procedure Code, with the 


sanotion of the Collector, for the removal of 
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the defendant from the office of Mohunt of 
. Tarakeswar, for appointment of a fit person: 
as mohunt or trustee,-for a declaration that 
the properties claimed by the defendants 


- as his: personal properties’ are debuiter, for 


framing a scheme of management and for 
various other reliefs. The defendant was 
charged with having attempted to set up a 
title advérse to the trust with respect to 
many properties, with misappropriation of 
large sums‘of money and moveables belong- 
ing to the debutter, with mismanagement’ 
and waste of debutter estates, neglect of the 
charities; and various other allegations were 
made with respect to his management and 
character. | : ; : 
: The defendant filed his written states 
meni denying the allegations. made against 
im. - 
“In the beginning of January, 1921,certain' 
persons called: the Mahabir Dal purporting: 
to be actuated by a desire to remove all 
mal practices of religious muths took posses- 
sion of the temple and the neighbouring. 
lands. Latéron, they were joined by other 
persons—and there was great feeling against 
the mohunt. As a result of their activities 
the mohunt was unable to attend to the muth 
or the ceremonies; he had to go away from - 
Tarakeswar, and a chaotic condition prevail- 
ed there; 7 . 

On the 12th May, 1924; the original plaint» 
iffs applied for appointment of a Receiver: 
and on the 16th May, 1924, the mohunt eon- 
sented to the appointment of a Receiver in 
respect of (i) the temple, (i) the bazar, (iii) 
offerings to the deity and (iv) deb'sheba, and 

one Shama Charan Banerjee Ukil; a retired 
Sub Judge,.was accordingly appointed Re- 
ceiver in’ respect of the same; 

On the 2nd August, 1924; certain persons 
who maybe referred to as the added plaint- 
iffs applied (with the permission of the Col- 
lector) to be added ‘as plaintiffs, and they 
weró added as plaintiffs: On the 22nd Bep- 
tember, 1724, a. petition of compromise be- 
tween the original plaintiffs and the mohun 
was putin, the mainterms of which were that 
the mohunt abdicated the mohuntship, and 
his chela Probhat Chandra Giri was to 
be appointed mohunt, that the temple, the 
laud and other buildings appertaining to’ 


ethe temple and all offerings-made by pil- 


griis and other worshippers should form 
part of the debutter property. Certain pro- 
perties which were admitted to be debutter 
in the list ka annexed to the petition would 
be managed by a committee, and the alleged - 
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personal “properties -mentioned in. the list 
kha would be managed: by Probhat Giri, 
subject to certain conditions and subject to 
the right of the said committee to take over- 
charge in case of oppression and mis- 
management by the said Probhat Giri, 
and the tenants of those properties would 
have the right of appeal in any matter of, 
oppression to the said committee. Short- 
ly before the’ petition of compromise was 
put in, the mohunt at a public meeting 
MM that he was abdicating the mohunt- 
smp. : ; oA 

‘An application was made by the original 
plaintiffs to take off the names of the added 
plaintiffs, which was rejected by the Dis- 
trict Judge. on the 25th September, 1924. . 
Then the added plaintiffs applied on the 
lst November, 1924, for the appointment of 
‘a, Receiver of all the properties. The origin- 
al plaintiffs on the, 2nd December, 1924, 
preferred an appeal to the High Court 
against the order refusing to strike off the 
. names of the added plaintiffs, and further 
proceedings were stayed. The eappeal was, 
‘however, dismissed and the stay order was- 
removed, f TK 

On the 28th March, 1925, the District 
Judge.refused to sanction the compromise 
between the mohunt and the-original plaint- 
iffs referred to above. On the Yth May, 
1925, -the application of the. added plaintiffs 
for appointment of a Receiver was taken up, 
anda Receiver of the entire properties was 
appointed, the actual appointment being 
made later. —. M 
An.appeal was preferred by the mohunt, 

and the same was heard by Greaves and 
Panton, JJ., onthe 8th January, 1926. ‘The ' 
learned Judges classified the properties ¢s 
'follows:—(a) Properties admitted as de- 
butter, (b) properties treated as debutter, and 
(c) properties known as ‘personal properties 
of the mohunt. It was ordered that the 
Receiver would continue in potsessioh in, 
respect of classes (a) and (b) but would be 
removed in respect of properties of claes 
(6, and the District Judge was directed to 
frame a scheme for the residence of the 
mohunt which would include his cffice ina 
portion -of the building known as the. 
"palace." Liberty was reserved to either 
party to apply in case any dispute arose as, 
to what should be comprised in the private 
properties, end it was directed’ that the 
scheme to be prepared by the District Judge 
with regard to the palace would ecme up’ 
pefcre the learncd Judges for cancticn and 
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for such alterations as they might think fit. 

Subsequent to the order of the High 
Court, the mohunt in a petition before the 
District Judge claimed 34 items of pro- 
perties as his personal properties. On the 
29th January, 1926, the present application 
for leave to appeal to His Majesty in Coun- 
cil was made by the added plaintiffs, 

The order passed by the High Court on 
the 8th January, 1926, is not a final but is 
an interlocutory order. The case, there-- 
fore, cannot come under cls. (a) and (b) of 
8.103 of the Civil Procedure Code, and . 
the question we have to consider is whether 
the ‘case comes under s. 109 (c, that is, 
whether it is, "otherwise a fit case for 
appeal." : E 

The power of the Court to deal with 
applications under el. (e) of s, 109 and the 
decisions on the point were considered by 
Sanderson, C. J., and Richardson, J., in the 
ease of Shiva Prosad Singh v. Proyag 
Kumari Devi [The Jheriah case] (1). : 

The power is rarely exercised, and should 
be exercised only in exceptional cases of 
great public or private importance. See 
Banarsi Pershad v. Kashi Krishen Narain (2) 
and Damra Coal Co. v. Benares Bank (8). 

We have, therefore, to see whether itis 
a case ofan exceptional nature involving 
questions of real importance, It is con- 
tended for the respondents that no ease at 
all was made out for the appointment of a 
Receiver, no evidence having been adduced 
to prove the charges made in the plaint 
against the mohunt, that there-was no case 
for the appointment of a Receiver even of 
the properties of classes (a) and (b), but that 
as no objection was made on behalf of the 
mohunt with respect to classes (a) and (b), 
the High Oourt ordered the Receiver to con- 
tinue in possession of the said two classeg 
of properties. i 


It appears that the District Judge appoint- 
ed the Receiver on the grounds, among 
others, that the mohunt in the written state- 
ment had set up a title. adverse to the trust, 
that there was a breach of trust, that he 
had abdicated in favour of another person, 
and such abdication was unconditional, that 
under the scheme set forth in the “terms 
of settlement,” “certain persons improperly ` 


(1) 70 Eom 49 O. 967; 26 O. W. N. 819; A, 


I. R. 1992 Cal. 13 


28 TeA. 11; 23 A. 227; 50. W. N 19837: 11 My 
50; 3 Bom. L.R. 154; 7 Sar. P. O0, J. 825 


.Q) ] 
(3) 28 Ind, Cas, 669; 21 O, L.J, 281, 


(2) 
L. J. 
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obtained certain advantageous terms, and 
an attempt was made to induce the Court to 
give its sanction to the "unfair arrange- 
"ment," and that what the mohunt did in 
tho matter was for hisown safety and con- 
venience and not for the welfare of the 
religious endowment of which he was a 
trustee, that the mohunt had been obliged 
to leave Tarakeswar and went outside Ben- 
gal, that he was “utterly dispossessed” of 


all properties situated in Tarakeswar, and. 


that if he could not have access to Tarakes- 
war, to. the temple, the bazar, the palace, 
etc., "it is inconceivable how he can suc- 
cessfully, administer the propérties,” that 
no rents were being realised, that there was 
real danger to the properties in suit if left 
in the possession of the mohunt, and that 
in the circumstances it was just and con- 
venient that a Receiver should be appoint- 
ed 


The learned Judges of this Court were. 


: of opinion that there "was considerable de- 
lay in making the applieation for the ap- 
pointment of a Receiver. .The suit was in- 
stituted on the 8th September, 1922, and 
the original plaintiffs made an. application 
for appointment of a Receiver on the 12th 
May, 1924, and the added plaintiffs made 
the application on the Ist November, 1924. 
But it is pointed out for the appellants 
that they came upon the scene only on the 

‘2nd August, 1924, and proceedings were 
stayed by the High Court at the instance 
of the original plaintiffs, and that as soon 
as the stay order was removed, they (the 
appellants) proceeded with their application. 

The learned Judges attributed the abdi- 
cation of the mohunt and the settlement 
arrived at by the mohunt to the force of 
circumstances. The appellants also point 
out that matters at Tarakeswar were in a 
chaotic condition : the first Reeeiver, though 
an officer of the Court, had to go to take 
possession accompanied bya hundred con- 
stables, that even he could not get peaceful 
possession of all the properties, and that it 


was not until the present: Receiver was. 


-appointed ‘Receiver ofthe entire estate that 
things settled down, and that these circum- 
Stances amply justified the appointment of 
the Receiver. Itis further contended that 


the order appointing the Receiver. has nos 


been set aside.by the High Court, and the 
question at the hearing of the appeal before 
the High Court was narrowed down to 
whether the properties claimed by the 
mohunt.as personal should be left in the 


. 
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hands of the Receiver. The question, whe- 
ther the appointment.of the Receiver of the 
entire estate was properor whether the 
order of the High Court is right, is one for 
the decision of: the Judicial Committee, 
and it ig not open to us to express any opin- 
ion upon the point., I have referred to 
the facts only to show the. circumstances . 
under ‘which the ‘appointment of the Re- 
'' ceiver was made by the District Judge. 
When this matter came up for hearing 
before üs on the 8th February, 1926, various 
grounds were urged before us for granting 
the certificate of leave to appeal Short- ` 
ly stated the contentions of -the appellants 
were (1) that the order will give rise to 
protracted enquiries as to which of the 
properties .were treated’ as debutter and 
‘which are claimed by the mohunt as his 
personal property especially as many of the 
34 items now claimed before the District 
Judge were not so claimed -in the written . 
-statement ; (2) that the "palace" was not 
claimed at all as personal, and that the 
- direction io set apart a portion of it for 
the use of the mohunt as his residence and 
office will inevitably lead to friction; (3) 
that’ things at Tarakeswar have settled 
down only recently after the present Re- 
ceiver was appointed in respectof the entire : 
properties,-and the management of the 
mohunt of a portion of the estate will lead 
to serious troubles again; (4) that the 
charities will suffer;-and lastly that the. 
income -of the zemindaris whith may be : 
inade over to the mohunt will be absolutely . 
lost to the estate. Lo 
<. As the order of the learned Judges was 
not complete, we allowed the application 
“to stand over, as we desired to have the 
‘orders of the Division Bench in a final form 
- before deciding upon the application. The 
learned Judges have since completed their 
order. : : 
"The fitst ground, viz, that the order of 
the learned Judges, dated the 8th January, 
* 1926, would give rise to protracted enquiries 
‘as to which properties were: treated as. 
debutter, and which are.claimed by. the 
mohunt as. personal, has no force now, ag 
the learned Judges have by their order, 
, dated the 26th March, 1926, held that all: 
the properties claimed by the respondent 
as personal (except a few mentioned therein) 
Should be treated as his personal properties, 
for the purposes of the-application. , f 
The learned Judges were of opinion that 
the mohunt had been in possession of those 
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. properties as personal for a long:time past. 
“It: is pointed: out on behalf of'the appellants 
that Madhab Giri, whom the defendant 
sueceeded as mohunt, brought a suit in 1878 


against one Sham Chand Giri (who had: 


‘dispossessed him and set up his personal 
| title, to the properties, but that title was 


.negatived, and he succeeded on the ground : 


that the properties then -in suit were 
all debutter. The judgment of Mr. Brett, the 
District Judge, in that suit is on the record, 
. but it was not tendered.in evidence. 'The 
` appellants wanted to use that in evidence 
2 this Court, but the respondents object- 
e 


apart from the findings in Mr, Brett's 
judgment, the. defendant in para. 23, of 
his written statement admitted the fact of- 
tlie properties (mentioned in Sch. A of the 
plaint) having, been held to be debutter by 
Mr. Brett, and only.pleaded that the find- 


ing. was. merely. incidental, and that.in the : 


. circumstances in which Madhab Giri was 
placed at the time of that suit, he was not 
.in a position to produce complete evidence 
in support of his claim. It is accordingly 
contended' for the. appellants that the pro- 
perties belonging to thé. estate up to 1878 


were found to be debutter. 
The properties. covéred. by. Mr. Brett's. 


judgment are. mentioned in:Sch. A of the: 


. plaint, of. the present suit, and. those subse- 
quently acquired: by. Madhab Giri are de- 
scribed in Sch. B'of the plaint. It is 
: urgéd that in the face of Mr. 
judgment which is sufficient prima facie 
evidenée.in an interlocutory proceedings, 
and having.regard to the fact that the 


- mohunt succeeded Madhab: Giri underehis ` 


Will, he cannot claim any. of these pro- 


perties. as his personal propertiee. These: 
in the. 


are, however, matters to be decided 
suit: "re 
‘It is next contended that in any case 
the learned Judges were wrong in treat- 
.ing them as personal properties without 
any enquiry whatsoever and tifat it con- 


_ stitutes, a grave injury to the plaintiffs, 


‘But that is not a question to be decided. 
by us. Rightly or wrongly.they have held 
that the properties are to be, treated as 
personal properties-of the’ mohunt-for. the 
purposes of this proceeding, and there is 
no necessity, therefore, for any enquiry into 
the matter, ` re 
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It -is contended for the appellants that | 
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The second ground is that in any case 
the "palace" has not ‘been claimed by 
the mohunt in his written statement or 
anywhere else as his personal property. 
This is admitted cn behalf of the mohunt, 
but it is contended that there is nothing 
to prevent the Court from making a special 
order and directing a portion of the palace 
to be used by the mohunt. l 
^ The District Judge in submitting the 
‘scheme -as ordered by the Division Bench 
observed that the palace was never meant 
for the occupation of two persons inde- 
pendently, still less of two peraons having 
adverse interests, and that the preparation 
of the scheme was a difficult one, but he 
nevertheléss submitted three alternative: 


. proposals for the consideration of the High 


Court and also sent up a report .of the 
Receiver, dated the 9th March, 1926, for: 
consideration of the High Court before 
finally sanctioning the schema. The Divi- 
sion Bench. by their order, dated the 31a% 
March, 1926, accepted the firat alternative 
proposal, and directed that "the Receiver 
will, give possession to the mohunt of that 
portion of the palace other than what ac-- 
cording to the order just passed is reserv- 
ed for the Receiver and except that part 
in which neither the mohunt nor the Re- 
ceiver are to be allowed tolive.” It is 
contended on behalf of the appellants that 
if the mohunt is allowed to reside in a por- 
tion of the palace and if his office and the: 
Receiver's office be in the same building, it 
will inevitably. result in serious troubles 
and confusion . again. | 

The appellants referred’ to the report 
-of the Receiver, ‘dated the 9th March, 1926, 
e the District Judge where he stated as fol- 
ows:— ] 

"I should mention again in this connec- 
tion that the Congress Party or the Satya- 
grahis quietly delivered possession of the 
temple to me pursuant to the decision 


„arrived at by Mr. M.K, Gandhi and Mr. 


C. R. Das and in doing so they (Satyagrahis 
and Mahabir Dal) gave me to understand 
that they did so as I was going to take pos- 
“session of the entire property from the 
mohünt and that if the mohunt got back to 
the palace or to the templethey would again 
start Satyagraha. ín ë 

So that the risk of fresh troubles (to 
meet which publié authorities were re- 
cently put under a high strain), if the 
mohunt should come back and take up his 


residence at Tarakeawar which he had so 
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long kapi away from, is not over, and 
thaca is considerabls apprehension that, 
Sityagrahis mi again appear on the scane 
and Greate disturbances, the past: history of 
‘which I need hardly recall in this con- 
nection. Ia short I apprehend a serious 
“breach of the paasa on the arrival of the 
mohunt Maharaj at Tarakeswar, I am cor- 
.roborated in -this view of the situation by 
mo less anauthority than the District Magis- 
trate himself, . 

‘Besides I apprehend considerable trouble 
from the mohunt himself and his men and 
officers who will interfere with my work, 
and the location of his office along with 
‘my offices in the palace will lend counten- 
.ance to the efforts of his men who might 
‘pick up quarrels with my men, as his 


men and retainers have no great reputation |. 


for peaceable ways. For the offices, treasury, 
record-room and everything important re- 
lating to this estate are within the palace 
‘and his residence in the heart . of all 
-this is likely to. create corifusion in my 
. work and exercise a demoralising influ- 
„ence on the present administration as I 
have in my employ almost all the old offi- 
Gers of this estate who as well as the local 
„adherents of the mohunt Maharaj, about 
whose propaganda I have submitted many 
.reports will not, lam afraid, remain within. 
proper bounds and discipline. 

"During this short period of my manage- 
.ment here, there have ‘been sufficient 
‘grounds for my raising the objections set 
forth above, and some specific cases of 
his attempts to interfere with and obstruct 
me in the. management. of the estate, 
ome directly through his men and officers 
including the manager and some indireot-* 
dy by his adherents who are still actively 
‘at work at Tarakeswar and in the mahals, 
have confirmed my apprehension on the 
score of the possible dangerous conse- 
quences of his residence in the palace at 
 lar&keswar close to my offices there. 

I beg leave tostate further that there 
are. no other suitable buildings or houses 
at Tarakeswar where my office, which con- 
tains valuable moveables and important 

, papers as well as money belonging to this 
. estate, can be accommodated. 

The suit (No. 28 of 1922) is direcied 
inter alia. against the maladministration of 
the endowment by the ‘defendant and for 
his removal from office; if, tMerefore, the 

,€ndowment is to be preserved in status 
quo ante without any devastation. and the 
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pilgrims and the'othar parsons interested 
in the‘endow.nsnt ara-to bs ssaured un~ 
molested in thsit'-acts of worship, ` etc., 
aad if the administration of the estate 


-is to be-kept.altogether free from the per- 


sonal iatsrvention of the mount during 


the pendency of ‘the suit it would be very 


desirable to hold our respestive-offices sepe- 


-rately-and far from one another's, - 


` The third ground is that serious com- 
plications’ will arise if the zemindari pro- 
perties be made'over to the mohunt. Itis 
contended that since 1924 the mohunt had 
left Tarakeswar and thera was no respon- 
-Bible person to manage the estate or the 
sheba of the deity, and.in the then chaotic 
condition of things, the'Court could not 
but appoint-a Receiver. It is further con- 
tended that the mohunt'sresuming the 
management of a .portion of the -dstate, 


and holding office in a portion-of the 


‘palace, would inevitably lead to -fresh 
troubles.and confusion resulting in grave 
injury to the estate and serious inconveni- 
ence tothe publie and the pilgrims, It 
is pointed out that payment of.rents had 
been stopped by the tenants. The District 


.Judge's finding on the point is as fol- ~ 


lows: —"It has been definitely stated in the 
plaintiffa affidavit that sometime ago : 
the defendant went to Tarakeswar. and 
tried to re-gain his position but he was un- 
successful -and had to 4eave. Tarakeswar 
again two months ago. ‘This fact, has not 
been denied. It is alleged by éhe pl£intiffs 
that certain third parties hava: been in- 
stigating the tenants notto pay rent and ` 
as a result nò rentsare being realised. So 
the income of the’ endowment has con- 
siderably fallen and the mohunt is power- 
lesg to do anything because his opponents 
are too powerful for him. One of the ten- 
ants himself has. sworn an affidavit that 
he himself has been intimidated’ and hè 
has notebe»n ableto pay rent himself, As 
against. this, in the counter-affidavit it 
is only sworn thatthe mohunt is in .peace- 
ful possession of all the properties except 
those with respect, to which œ Receiver 
was appointed, that he has beon realising 
rents as usual aud.that the person who 
swore the affidavit is no tenant-atall. In 
the facts of the case, I cannot believe the 
statement in the counter affidavit. It ig 
unlikely ,Kenoram Chatterjee will admit 
his liability to pay rent when he is nét 
a tenant himself, and if one or afew of 
such tenants have come forward to state 
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“their - grievances, it is very probable there 
'ja- a bulk: of tenantry in’ a- similar pre- 
:dieament. Such a state of things cannot be 
‘paid’ to be beneficial to the estate.” 
-. "The Receiver in ‘his report, dated the 
"35th “July, 1925, 
stated that he had got possession of the 
entire -estate, the tenants were payiug rents 
and the officere. of the estáte were carrying 
out his orders. . 


‘Reliance was placed on béhalf of the 
dated the 


‘appellants upon an affidavit, 
1st. February 1926, in which itis stated:— ^ 


“That from the. beginning of 1924, ds ; 


. turbances commenced at Tarakeswar, as: a 
‘result of which the entire administration 
of the temple and worship as well as of the 
estates in the-hands- of the defendant 
‘mohunt -was upset, and.the - mohunt left 


‘Tarakeswar and leftthe management of affairs . 


there to ‘drift; The-result was considerable 
maladministration of the estates and great 
‘hardship and inconvenience. to ,the public 
-and the pilgrims- who went to offer pujas 
to the deity at Tarakeswar. e. 

. That the staté of disturbance and mis- 
management continued unabated till the 


." appointment: ofa Receiver for the entire - 
vestate.. That.upon-his appointment: the 


‘present Receiver took over peaceful posses- 
-sion of the estate as well as of the temple 
-which was at that time in possession - of the 
:Gongress people, and order and-good admin- 
istration. has -since been restored and the 
convenience of pilgrims | and the public has 
-been secured,- >- 
. That after the passing of the. order of 
the Hon'ble High Court releasing some of 
.the properties from the. hands of the 


, Receiver, declarations have been” publicly ° 


-and privately máde by, Swami Sachida- 
nanda and -other persons who were 
chiefly -responsible for the previous dis- 
turbances, threatening to resume acampaign 


of Satyagraha . the moment the mfohuntst- ` 
.tempted to take back posséssion from the 


- Receiver of the. properties released to him 
by the order of the Hon'ble Court. 
That these declarations. and other pre- 
d parations for the purpose of reguming ob- 
.' struction have: ‘created considerable alarm 
' in the minds of the peoplé of Tarakeswar 
and ‘the neighbourhood and it is -appre- 
. hended that the recrudescence.of the dis- 
turbances would lead to fresh discomfort 
‘and insecurity of worshippers ‘and ‘pil- 
grims at Tarakeswar and neglect-and mal- 
2 administration bd the estates, 
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That after the passing of the order of 
“the High Court above referred to the 
mohunts officers and men have been 
-visiting Tarakeswar arid the neighbouring 
villages, within the admitted debutter pro- 
perties as well asin theother properties, 
and both the deponents have severally 
heard them telling people in their pre- 
sence that the mohunt would be coming 
‘back very shortly and take possession of 
all the estates and the temple, and would 
punish all persons who go against him 
-with violence and other serious harm. 
That durwans and officers of the mohunt 
-have also been trying to induce the tenants 
‘of the :‘Tarakeswar estate not to pay rents 
to the Receiver and are distributing leaflets 
‘and carrying om other propaganda against 
the administration of the Receiver.  . 
. That a great commotion and unrest hes 
“been caused among the inhabitants of 
Tarakeswar and the neighbourhood as well, 
:as among ‘the tenants. of other estates 
'admitted to be debutter and cleimed by 
‘the defendant mohunt as his nij properties, 
-and asa result of these movements we 
‘apprehend that if the properties are hand- 
ed over to the mohunt, there would be 
Berious danger of disturbances and loss io 
the endowment. 
-, The fourth contention is that ts charit- 
able institutions which are of great import- 


‘ance to the publie will suffer, if: a portion | 


of theincome of the: estate goes to the 
mohunt. According tothe mohunt the in- 
come of the immoveable properties claimed 
“by him as personal is Rs. 30,000 a year. 
while according to the plaintiffs the -net 
income thereof is‘Rs. 81,000 a year. “The 
income of other immoveable properties in 
possession of the Receiver is Rs. 7,000, 
-besides the income from the offerings and 
bazar, etc., issaid to be Rs. 81,000 a year. 
There is an affidavit on behalf of the 
mohunt giving the figures for 3 years to 
show thatthe net income does not on the 
average exceed Rs, 30,000 a year. The 
appellants say that the figures refer to the 


_ collections only and that the mohunt had 


chosen the particular three years in giving 
the figures. However that may be it is. 
.contended that the expenses connected 
with thecharities were met from funds of 
-the entire estate whilein the hands of the 
mohunt,: and the income of the estate 
will be diminished by at least Rs. 30,000 if 
the properties claimed by the mohunt - as 
- personal be made over ‘to zin: - 


|| 
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The last ground is that at least Rs. 30,000 
a year will be absolutely lost to the estate 
in the event of the suit being decreed, if 
the properties claimed by the mohunt as 
personal bemade over to him pending the 
suit, as the mohunt has no properties other 
‘than those claimed as personal, and 
no security has been ordered tobe taken 
from him, and this will cause irreparable 
injury to the debutter estate. . j 


: The lst of June has been fixed for the, 


hearing of the suit, but we were told that com- 
missions have been issued for examination 
of witnesses all over India, and having re- 
., gard tothe course thesuit has hithertotaken, 
there is no certainty when the. suit will be 
heard. ^ ^ - é ` 
The case is of a peculiar nature, Of 
course,ithreats which may be held out by 
third'parties to ereate disturbances should 
not deter thé Courtin making orders secur- 
ing to parties their just rights, But leaving 
such threats out of account, having regard 
to the exceptional circumstances stated 
above, I think the case involves questions 
of great public importance, and, inmy opin- 
ion, it is a-fit case for -appeal under s. 108 
(c) of the Oivil Procedure Code. Let a cer- 
tificate be issued accordingly. ; 


Rankin, J.—As my learned. brother 


after much consideration is of opinion that 
~ a certificate should be granted, I will not 
dissent, partly because it may turn out 
that public interest is involved but chiefly 
out of deference for his opinion. As this 


suit was instituted on 15th-September, 1922, : 


. and as the certificate asked for in 1926 con- 
cerns only the more or less of the properties 
over which a Receiver should be appointed 
before trial, I desire to add some observa- 
tions of my own since I much fesr lest we be 
throwing open one of the few opportunities 
of delay, coniplication and expense which 
settled practice has hitherto kept closed. 
The-order complained of has discharged the 
Receiver so far as regards properties claim- 
ed by the defendant to be his own. .There 
is room herefor difference of opinion as to 
what is just and: convenient before trial, 
and it may be conceded without any disres- 

‘pect to the Division Bench that" another 
tribunal might take the same view as the 

_ District Judge. Unless, however, the appli- 


cants can put their case on a much stronger - 


and more special ground than thie, a certi- 
ficate, under.s. 109, cl. (c) of the. Uode, must 
be refused. ` There are two decisions of this 
. Court which show this very clearly. One 


-a stay, it is 
' gether. 


ly addressed to this particular class. 
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Bahadur (4) . and the other is Mahomed Mu- 
saji v. Ahmed Musaji-(5). In these cases 
asin the present ease there had been a 
difference of opinion between the Courts in 
India. The extreme undesirability of pro- 
tracting interlocutory proceedings is based 
partly on the fact that in point of expense it 
may well be the plainest oppression and 


: partly on the fact that it tends to postpone 
‘a real elucidation of the facts by a trial of 
: the suit. 


In the present case a new con- 
sideration appears prominent since it seems 
clear that. the suit could and should be 
heard inless time than it will ordinarily 
take to obtain the judgment of the Judicial 
Oommittee upon the proposed appeal. If, 
therefore, this certificate is followed by a 
stay of the order appealed from, that order 
is in effect reversed: if itis not followed by 
likely to be ineffective alto- 


Interlocutory orders are certainly with- 
in the ambit ofcl. (c) of s. 103; but what 
Lord Hobhuse in Banarsi Pershad v, Kashi 


‘Krishen Narain(2) and Lord Buckmaster in 


Radhakrishna Ayyar v. Swaminatha Ayyar 
(6) have said as to this clause is not special- 
They 
point out that where a rigbt is decided, 
public or private importance may take 
the place of a high money value as a ground 
for leave to appeal, especially in cases, e. g., 
as to caste rights, which are not capable of 
being valued in terms of money, "Theze are, 
however, two cases in this Court as to in- 
terlócutory orders; viz, Damra Coal Co. v. 
Benares Bank | (3) and Siva Prosad Singh v. 
Proyag Kumari Devi (The Jhehria case] (1). ` 
These are both cases in which it was 
thought doubtful whether the order com- : 
plained of was not such as to incapacitate 


- one of the parties from effectively maintain- 


ing his case. The suit in. the Damra case 
(3) wasig set aside a mortgage as'freudu- 
lent. The High' Court reversed an order of 
the trial Oourt’ for an injunction restraining 


-the execution, pending trial, of the mort- 


gage decree. ‘This meant tbat whether the 
decree was or was not fraudulently obtained, 
it was to be execnfed. Againin Siva Pro- 


‘gad Singh.v. Proysg Kumari, Devi [The 


(1) 92 C. 998; 11 Ind. Dec. (s. s) 614. 

(8) 10:Ind. Cas. 439; 13 O. L, J. 507. 

(6) 60 Ind. Cas 85; 44 M. 293; 19 A. L. J. 161: 40 M, 
L.J. 229: 13 L.W. 321; (1921) M. W. N 119; 930, f 
J. 277, 25 C. W. N. 630; 23 Bom. L. R. 718; 29 M. LT 
418; 48 L A. 31 (P. O) - - UN 


, 


ope 


) 
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'Jeliria case! (1). the party who had succeeded 
wàs restrained from dealing with the pro- 
perty and required to deposit a large sum 
in Court. There appeared to be grounds 
.‘for saying that the restrictions. imposed 
-upon a party in.possession were oppressive 
"and in their cumulative effect crippling. I 
, rather gathered from the argumentat the Bar 
-that the discretion exercised in these cases 
is in some little danger. of ‘being regarded 
-as authority for the' proposition that in 
debatable cases interlocutory matters should 
: at the option of the party complaining be 
taken to England provided only that they 
-have a certain “public or private import- 
‘ance. Ithink-it important to discounten- 
ance any such idea. Incidental matters and 
‘temporary matters:may have a great deal of 
` private importance, and-the desirability of 
‘taking interlocutory orders on appeal to 
England involves practical considerations 
of a special character. 


Z. K, Leave granted, 
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Present;--Sir John Guy Rutledge, Kr, |, 
Chief Justice, Justice Sir Benjamin Herbert 
: Heald; Kr., Mr. Justice Chari, Mr. Justice 

Maung Ba and Mr. Justice Doyle, 
MA PAING—APPELLANT - 
; versus 

: MAUNG SHWE HPAW AND Órszgs * 

` — RESPONDENTS. ; 

Burmese Buddhist Law—Payin and lettetpwa pro- 
‘perty—Decree against husband—Purchaser's right to 
. partition—Deeree, whether can be executed against whole 
‘property—Husband and wife, respective rights of, in 
payin and lettetpwa—Parinership of husband and: 
‘wife — Dissolution — Debts — Presumption — Decree 
‘against partner, effect of. : 

Where the interest of a Burmese Buddhist, husband 
in property which was payin property brought by 
him to the marriage, is during the subsistence of 

` the marriage sold in execution of a decree against 
"Pim fora debt incurred by him ina business carried 
- on by him while he was living with the wife, the 


buyer does not acquire the right to have the . pro- 
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-perty partitioned and to obtain possession of part of 
the property as representing the husband's interest 


: init. [p. 579, cols.-1 & 2; p: 582, col. 2] 


In a similar case where the property is jointly . 
acquired lettetpwa and not payin, the buyer does not 
acquire a right to partition and possession of a share. 
[p. 579, col. 2; p. 582, col. 2.] 

A decree against a Burmese Buddhist husband can 
be executed against his payin property as well as 
the joint property of the marriage to the extent of the 


` whole of such property, provided the decree was ob- 


tained against "him as manager ofthe family estate. 
[p. 582; col. 2.7 

Per Heald, J.—In respect of the property of the 
marriage whether. that property be the payin pro- 
perty of either party or lettetpwa property of the 
marriage, a Burmese Buddhist husband and wife are 


` partners, and all the property ofthe marriage, whe- 


ther payin or lettetpwa, is partnership property. [p. 
590, col. 2.] : 

In Burmese Buddhist Law the partnership between 
husband and wife is dissolved only by death or 
divoree. and neither partner is entitled to separate 


' possession of any share of the partnership property 


‘or of the profits of the partnership until the partner- 
ship is dissolved by the death of one partner or by 
divorce. [ibid.] 

Either husband or wife or both may. represent the 
partnership in dealing with third persons. [ibid.] 

There is a presumption that debts contracted by 
either partner bind the partnership and are recover- 
able out of the partnership property. [ibid ] 

'There is & presumption that a suit brought against 
either of the partners is a suit against the partner- 


‘ship, and that in such a suit a partner who is not 


joined asa party to the suit is represented by the 
partner who is joined as a party. [ibid.] 
^ A deeree against either partner can ordinarily be 
executed against any partnership property. [ibid.] 
Ma Nyun v. Texeira (23) and C. T. P. V. Chetty 
Firm v. Maung Tha Hlaing (25), overruled. . 
[Case-Iaw discussed.] : 
Civil reference arising out of Civil First 
Appeal No. 132 of 1925. 
FACTS appear from the Order of 
Reference made by Heald and Chari, JJ. 


ORDER OF REFERENCE 
TO A FULL BENCH. ~ 


Heald, J.—“Po Kaing had five wives, 
‘namely, Ma Hnin Si, Ma Kyaw Me, Ma 
Pwa Ohi, Ma Nyun,- and the present. 
appellant Ma Paing. He is said to have 
taken Ma Nyun as his wife while he 
wasstil living with Ma-Pwa Chi, with the 
result that Ma Pwa Chileft him and eimi- 
larly he is said to have taken Ma Paing 
while he was still living with Ma Nyun, 
with the result that Ma Nyun left him and 
lived with another man as his wife. Ma 
Paing was the daughter of Maung Pu,a 
Servant or dependent of Po Kaing's who 
lived in a hut in Po Kaing's compound. 
She was æ girl of about 14 and Po Kaing 
would be between 55 and 60, but there is 
no.eason to doubt that Ma Paing actually 


‘ 
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became Po Kaing’s wife. Po Kuing had 
a number of children by his various wives, 
and itis probable that some of them have 
claims against him in respect of inheritance 
by. reason of his re-marriages. Two of them, 


Ma Kin Mya and Aung Thein, who-claim to ' 


be the survivors of his children by Ma Pwa 
.Ohi, applied to be brought on the record 
in this suit but their application was not 
allowed. i 

“When Po.Kaing took: Ma Paing as his 
‘wife he is said to have been already a 
wealthy man, and she was a penniless girl. 
He traded asa money-lender and also did 
business in paddy, latterly on a large scale. 
In 1920 he sold forward some five or six 
lakhs of baskets of. paddy, which he was 
unable to deliver, with the result that a 
rival speculator, Pan Maung, who is one of 
the respondents. in this appeal, obtained 
decrees against him for over alakh and a 
half of rupees and other speculators. or 
traders obtained decrees for nearly alakh. 

“in execution of those decrees a number 
of immoveable properties were attached as 
belonging to Po Kaing. As usually -hap- 
pens in such cases Po Kaing seems to have 
attempted to save something from the 
wreck by putting up his eldest son Pe Han 
and his wife Ma Paing toclaim that they 


|. þad an interest in the properties which had 


‘been attached. The son's claim is said to 
have been dismissed, and the present suit 
deals only with the claim of the last wife Ma 
. Paing. . 

"Ma Paing applied for removal of the 
attachment on the properties to the extent 
.of her interest in them, which in respect 
of the paddy landsshe alleged to be one- 
half. The District Court refused to go into 
the question of the amount of Ma Paing's 
interest in the properties in respect of 
' which she claimed and contented itself with’ 
a finding that Ma Paing was Po Kaing's 
wife and: that, therefore, under Burmese 
Buddhist Law she must have an interest in 
the ‘properties. On that finding the Court 
passed an order releasing Ma Paing’s in- 
terest, whatever it. might be, from the attach- 
ment, and directed thatonly Po Kaing's 
interest in the properties, whatever the 
interest might be, should be sold. The 
sale took place.and the present respondents 


were some of the auction-purchasers, and. 


obtained possession of certain of the pro- 
perties. i ME d 2 

“Ma Paing now sues the respondents for 
' adeclaration that her interest in. the pro- 


' 
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parties was one-half, and she claims to 
recover. one-halfof each of the holdings 
bought by the respondents from the par- 
ticular respondent who isin possession of 
that holding. nr 

"The.lower Court has held that all the 
properties in suit were the separate acquisi- 
tions of Po Kaing, and that appellant failed 
io prove thatshe had any interest in any 
ofthem. ^" 7. : 

“Ma Paing appeals on grounds that the 
lower Court was wrongin finding that the 
properties were the separate acquisitions 


‘of Po Kaing; that even if they were his 


separate acquisitions she became entitled 
on marriage to a one-third interest in them 
and that that one-third interest: could not 
be attached and sold in execution of decrees 
against Po Kaing alone. 


“The property which isin the possession 
of the lst respondent asa result of his pur- 
Oourt-auetion is said to be 
Holding. No. 20f 1920-21 of Tabye East 
kwin, and Holding No. 26 of 1920.91 of 


:Ohaungwa kwin. Holding No.2 standsin . 
the maps in the sole nameof Po Kaing and , . . 


according to the extracts from registers 
which have been produced has. stood in 
Po Kaing's sole name since 1919-20 when 
Po Kaing’s name was substituted for that 


.of Po Maung. Holding No. 26 is represent- 


ed in the map produced by appellant as 


‘standing in the joint names ofPo Kaing 


and Ma Paing, but the certified extracts 
from the registers show it as* transferred 
to Po Kaing'’s sole name in 1920-21 from 
the name of Nadisa Pillay and as standing 
in Po Kaing’s sole name until the sale to 
the lst respondent and appellant's learned ° 
Advocate does not allege that- this was one 
of the holdings which stood in the joint 
names of Po Kaing and Ma Paing. lt would 
appear, however, that.both these holdings 
were transferred to Po Kaing's name since 
Ma Pain became his wife. 

“The property which is in the possession 
of the 2nd respondent is holdinz No. 61 of 
192021 of Seikkyi kwin, and according to 
the map and extract from the register writ- 
ten thereon, stood in Po Kaing's sole name. 
According to the history of holdings it 
already stood in Po Kaing’s sole name in 
the registers for 1910-11 which is the date 
of the earliest extract produced, and -con- 
tinued to stand iu Lis sole name until it was 
transferred to that of the 2nd respondent, 


It would appear that Po Kaing already 


- 


S ag this Jang before he married Ma 
Paing., 


-` “The. property which i is in the possession 
of the 3rd respondent is Holding No. 47. of. 


. 1920-2} of Thabyukin kwin.. According to 
the map for that. year it-stood in Po Kaing’s 


sole name, but according to the extract from . 
‘tho register entered on the map it stood in. 

: . “the registers in the joint.namesof Po Kaing . 
. , 7 and Ma Paing, and according to the ‘history 


- of holdings it was shown as transferred 
. from the namesof Po Aung and Ma Saw Më 
to those.of Po Kaingand Ma Paing in the 
registers for 1917-18 and it has. stood in 
‘their joint names ever since. It would 
thus appear that this land was acquired 
after Po Kaing had marriéd Ma Paing. 
. “The. properties in the possession of the 
4th respondent are Holding No. 11 of 1920-21 
-of Chaungwa kwinand Holding No. 13of 
. 1991-22 of Peinintaw North kwin. Holding 
“No; ll of. Chaungwa kwin, according to 
the map and extract from the register pro- 
dueed by appellant, stands in the joint 
namés of Po Kaingand Ma Paihg, having 
.. been conveyed from Nadisa’ Pillay by the 
‘same registered deed as Holding No. 26 of 


-Chaungwa kwin mentioned above, in 1920-21. :- 


It seems clear, therefore, that this holding 


-riage with: Ma Paing. Holding No. 13 of 


`` Peinintaw kwin stands in the sole name of Po - 


: Kaing in both the map and the extract from 

the xegisters produced . by appellant, and 

- according to the history of holdings -it was 

‘transferred’ from the name of Tun‘ Byu to 

. that of Po Kaingin 1921-22. - It seems to 

‘+ have been acguired after Po Kaing married 
. Ma Paing. - 

“The property which is in the possession? 
of the 5th’ respondent is Holding Nc. 98 of 
1920-2L of Tabye West kwin, and standsinthe 

- sole name of-Po Kaing in both the map and 
register. According to the history of holdings 
it was transferred to the name of Po Kaibg 

. . from that of Po Po in 1919-20, and it would, 

. therefore, seem to have been acquired while 

«Po Kaing and Ma Paing were husband and 

wite.. 

“The property in the possesion of the 

6th respondent is Holding No. 20 of 1921-22 

'. of Tabye West kwin, and is shown in the 

history of holdings as having been transfer- 

. red from the, names of Pan Nyun ard Ma 

Pan: Yon to. that of Po Kaing's eldest son 

Pe Han in 1921.22. It has been held; on 

. ' Pe Han's application for removal of attach- 

“ment, to a Hong to Po Kaine, ead it seems 
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- with Ma Paing. 


.was acquired by Po Kaing after his mar-. 
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clear that he. acquired itafter his marriage 
It may be noted' that this ` 
holding .was not ineluded in Ma Paing’s 
applications ior removal of. attachment, 
presumably because it was included in 
PeHasn's. - ME 

“The property: in the 7th respondent's 
possession is Holding No. 88 of 1920 21 of 
Tantebin kwin, which stands. in Po Kaing’s . 
sole: name in ‘the map and the extract from 
the register. According to the history of . 
holdings it was transferred to Po Kaing's 
name in 1919-20, having’ previously stcod 
in the names of Pan Nyun and Ma Mya, 
It.seems, therefore, to have been acquired 
after’ Po Kaing'e marriage with Ma Paing. 

"The property in the possession of the 
8th respondent is Holding No. 6- of -1920.21 
of Tabye East kwin, and stands in Po 
Kaing's solename in both the map and 
register for that year.: According to the 
history of holdings it was transferred from 
the names of Nyi Buand Ma Waing to that 
of Po Kaing in 1917-18 and would thus be 
acquired while Po Kaing and Ma Paing 
were husband and wife. 

"In the absenee of evidence to the con- 
trary it would appear that all the landsinsuit, 
except Holding No. 61 of 1920-21 of Seikkyi : 
kwin, were ordinary lettetpwa property - 
of the marriage of Po Kaing and Ma Paing, 
and that Holding No. 61 was payin property 
of Po Kaing in respect of that marriage. If 
so the claims of Po Kaing's children by-his 
earlier marriages would be confined to 
Holding No. 61 and they would have no. 
interest in the rest.of the lands. E 

“Ma Paing, as I have said, claims that sheis : 
entitled to one-third of Po Kaing's payin pro- 


-perty and to half'of ‘the lettetpwa property, 


and on the case-law asit stands at present 
Ithink that she would be entitled to one- 
third of whatever was Po Kaing’s interest 
in Holding No. 61 after deducting from that 
holding the .Sharesof his children by his . 
former wives, and to half of the’ other hold- . 
in 

hut Iam far from satisfied that the 
case-law is in accordance with the Burmese 
Buddhjst Law on the subject, and I think 
that as it stands it is unsatisfactory and 
inequitable. Suppose, for instance, a Bur- 
enese Buddhist husband, while married toa 


"wife, makes..two forward contracts with 


the same,person, one to buy paddy on a 
certain date and the other to sell paddy ona 
date a week or a month or at any timeafter 
that date. Suppose, further, that on the first 


ee: 
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contract the Burmese Buddhist husband. 


makes a profitand that the.other party,. 
being unable'to pay in' cash convays a- 


' house ora holding of paddy land to him in 
_ satisfaction -of the debt. ;Then on: the 
“second contract, a.week or a month or’ some. 
other time later - the Burmese ‘Buddhist 
-hvsband, incurs a loss of the same amount 
.as the profit he made on the first ‘contract 
and re-conveys the house or. thé paddy lànd 
to the other party. His wife then sues for 


i -a half share of the house’ or land, and ‘oh 


the case-law as. it now “Stands she “is 
‘bound to succeed. The result is that it is 
' held that by operation of Burmese Buddhist 
‘Law the wife must share in the profits of 
‘her husband's contracts, but that she is 
not liable for the losses. There i is nó ques- 
- tion of dishonesty in such a case. "The hus- 


band i is: perfectly honest, sin. e he re-conveys. - 


‘the property which he received and it can 
hardly be said that the wife is dishonest 
“when she claims only what the law, as at 
1 ` present interpreted, allows her: But. the: 
` result seems to-be inequitable. and, in: my. 
opinion, it is.the law as interpreted: by the, 
` Ocurts whichis wrong. . 

“The question of the respective rights 
. of:a Burman Buddhist husband and wife 
- in the’ property of the marriage, was con~ 
~- sidered in 1874 in the case. of Maung Ko 
. V. Ma Me (1) where it was held in respect of 
‘lettetpwa property that so long as. the mar- 
“riage subsists the Court cannot decree ‘ah 
-" absolute dominion over it to either husband . 
‘or wife, ‘but the husband is- entitled to the : 
possetsion of it in trust. for both: In. 


‘respect of payin property it was held that | 


„the person by whom.it was brought to the 
"marriage was 'entitled to possession of 
“it as against the other party to the mar- 
' riage, 

^" “That decision was considered in 1891 i in. 
. ‘the case of Ma Thu v. Ma Bu~(2) where.it 


“was said that one of the leading principles ` 


. of the modern Burmese Buddhist Lawseems 


to be the equality of husband-and wife in 


all: questions connected with property, and 
* the: learned Judge said” ‘it. seems to me.. 
* that, as Buddhist: Law has declared thé 


“husband and wife to be: joint owners of the - 


. property. ‘acquired after marriage by the ` 
joint exertions of both, it would- not be 
right io disregard of the express provisions 
ots 43 of Book VI of Manugye to,bold that 


„the husband can sell the joint property . 


(1) S. J. 19. ; 
(9) S.-J. 578.5 - 


“MA PAING 0. MADNG SHWE HFAW. 
` without his wife's consent.’ 


571 
He also eaid : 
‘The conclusion to which I have come is 
that the status created by a Burmese mar- 
Fiage does not. give the husband a power 
of: selling, the joint property of himself and 
‘his wife except under circumstances ‘under 
‘which it ean be said that he is acting as. 


“her, agent....... sib cannot be disputed 


that in many. instances the husband man- 
'agés the business of the family with the 
‘assent of his wife, express or implied, and 
“where this is thé case sales effected by. hix - 
"will bind hex.’ "PS 

" ^* Iry 1893 in the case of Maung Tha Dui. 
_Aung v. Ma Min Aung (3) where a creditor 
"who ‘had obtained a decree against the hus- 
"band alone attached the payin property of. 
the wifé, and the parties had arranged a di- 
‘vores by , mutual consent for the purpose: 
of defeating thé creditor by assigning that 
‘property to | the wife, the learned Judicial - 
“Commissioner ‘of "Upper Burma held that. 
‘by reason of the divorce the husband 
“became: entitled in his own right to one- 
third. of the payin: property of the wife, 
‘anid for that reason allowed the attachment, 
and sale of the husband's one-third share, 
‘This case, itis to be noted, is a case where 
‘there had. been a divores andit isno author- 
‘ity for the attachment: and sale: of the 
share of .one party. in the property of the ' 


-the marriage while the marriage still sub- 


sists: 

“ThecaseofMaungNyan Gyi v. Ma Tok (4) 
which was decided by the samelearned Judge 
in the same year was somewhat similar 
'except that the property attached was the- 
ordinary lettetpwa property of the marriage. . 
"In that case also a divorce had. been ar... 
tanged for the purpose of defeating the 
“eredigor by assigning the property to the 
wife, and the learned Judicial Commis- 
, sioner allowed the attachment of the hus- 
"band's half interest in the property on the 
ground tlfat by reason of the divorce thaf 
share had become the separate property of 
the husband. That case similarly, is no 
‘authority for the attachment and sale of 
the interest of one party to. the ` marriage - 
in the property of the ‘marriage whilst the 
marriage subsists. 

- “In 1894 in the ‘case of Maung On Sin v. 
Ma O' Net. (5) where the husband sold cattle 
“which weie lettetpwa,,on the marriage and 
fhe wife. claimed io recover them because, 


(3) U. B. R/ (1892- 96) II, 41. d i 
(4) U, B. R. (1892-96) II, 43. -00 re. 
(5) U. B. R. (1892-96) II, d. a 


“he said 
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they -had been sold without her consent, the 
learned Judicial Commissioner. of . Upper 
Burma applied.the provisions of s. 18 of 
. tha Qontraét Act, but went.on tosay ‘Thera 

“can be no doubt thatthe hüsband was ina 
position. to carry out the transaction and 
to convey a good titles to the purchaser. 
Tt would be most unreasonable and would 
present an intolerable impediment to the 
. ordinary business of life, if no one in Bur- 

-ma could safely deal with a Burman about 

the purchase of cattle or other matters with- 

jn the usual province ofa man without gó- 

ing to his wife and making sure that he had * 

her consent to act.’ E 

“He also cited the second of the two pas- 
sages “from the judgment.in the ease of 

Ma Thu v. Ma Bu (2) which I have quoted 

above and also another similar passage 

"which suggests, that where: the husband, 

ostensibly with the wife's consent manages 
"the business or the property, on. behalf of 

both, the wife will be estopped from sübse- | 
quently denying that he was authorised'to 

acton her behalf.. - a 


“In. the case: of U Guna v.U Kyaw Gaung — 


(6) where objection was taken .to the hus- 
band’s suing on his own behalf and as 
sole representative of his deceased wife in 
respect of a mortgage in favour of them 
both, the learned Judicial Commissioner 
said: ‘Theproperty which’ is acquired to- 
gether by a husband and wife during, co- 
verture belongs according to Buddhist Law 
.. to each equally, and there is joint posses- 
. gion, but it. seems to be held onthe prin- 

‘Giple of a tenancy-in-common and not on. 
. that ofa joint tenancy. Itis not only en- 
'"$oyed equally, but each is éntitled to half 
‘of the principal, and can take that half in 
the event of a divorce.’, In'a later passage 
‘It might have far-reaching and 
inconvenient consequences to hold that 
sucha union invariably. constitutes a. part- 
nership, but there is no doubt that it very 
commonly does so in effect to many intents 


the husband and wife seem to have "been, 
carrying on a business very much after 
the charaeter of a partnership. The same 
- learned Judicial Commissioner, it may be 
noted, had already said in the case of Ma 
Me v. Maung Gyi (7) ‘Practically, a Burman 


E Buddhist husband and wife are for many. * 


purposes partners; and the similarity of 


- zhe relations of a Burmese Buddhist hus- . 


(6) U. B. R. (1892-96), II, 204. 
(7) U B, R. (1892-96) IL, 45 
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"band nor. wife 


"1103 1.0.1927]. ^ ` 
band and wifehad been mentioned as early 


“as 1886 in Lower Burma in the case of | 


Ah Foon v. Mi Anyoe (3). ,'The following 
passage which occurs in thé judgment im, 
Ah F'oon's case (8) may also be noted, ‘There © 


.&ppears to be no doubt that at the present , 


day property acquired during marriage by 
a Burman Buddhist pair isthe joint pro- 
perty of both, each having rights over every 
portion ofit? | 14 
“Tn 1897 in the case of Po Sein v. Ma Pwa 


(9) where the husband without the consent 


of the wife had made a gift of property 
which he had inherited during the marriage, 
the learned Judge said ‘Itis, I think, set- 


-tled law that the. wife or husband has.an 


interest in property acquired by the other 
by inheritance after marriage, when they 
are living together and helping each other,’ 
and went on tosay ‘In considering what 
power the husband has of alienating pro- 
perty which hé has inherited after marriage, 
I think the Court should be guided by the 
rules applicable to a partition upon divorce 
when neither partyis in fault, On that 
basis he held that the husband had power 
to alienate two-thirdsof the property while 
the marriage was subsisting, but it may be 
noted that if as I believe it isa principle’ 
of Burmese Buddhist Law that neither hus- 
is entitled -to alienate- 
or to claim separate possession of any of 
the property of the marriage so long as the ` 
marriage subsists, the fact that on divorce 
by mutual consent the husband would be 
entitled ‘to receive a certain share is no 
justification for allowing him to alienate 
that ehare where there has been no di- 
vorce, bn AS a f 
“In 1899 in the case of Soobramonian 
Chetty v. Ma Hnin Ye (10) where the hus- 
band had sold joint (probably lettetpwa) 
property and the wife claimed to recover 
it, the learned Judge, referring to the 
case of Ma Thu v. Ma Bu (2) said, ‘It -, 


4 - would seem ironi this that,where the parties 
and purposes. . In the present instance. © 


begin by acting jointly in respect of . 
the property owned jointly by - both, : 
itis a question, of fact as to whether the . 
wife or husband; was & consenting party 
when «dealing singly with the same próper- 
ty hereafter. In cases where they are still 
living together the presumption would be 
that one was acting for the other, and after 
referring to the case of U Guna v. U. Kyaw 

(8) S. J. 402. 

(9) P. J. 403. 

(10) P. J. 568. 
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Gaung (8), thes learned Judge want on “to 
say “The presumption is, therefore, that the 


wife consents to the acts of the husband . 


.as long asthe marriage continues, but this 
presumption may be: rebutted.' 

: “In 1900 in tha, case of Maung Twe v. 
Raman Chetty (LL) where the. husband had 
firat mortgaged and then sold^ certain lands 
in which the wife admittedly had an in- 
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terest this latter dictum was considered’ 


and it was said‘ We are unable. to go so 
faras this remark might lead us 


TIPP 


Fór many purposes Burmese husbands and: 


wives may.be regarded as partners, and; 
where the husband manages a business on 


behalf,ofhimself and his wife, acts done 
in pursuanca of the common business: 


would, no doubt, bind the wife; 
‘principle cannot, we think, be applied to 
such a transaction as the sale of immove- 
able property belonging to both: In such 
a case further evidence is required, besides 
the fact-that the transaction was in some 
way connected with a business, in this case 
paddy trading, in which it- might perhaps 
' be presamed that the wife was concerned, 


but this: 


and besides the fact thatthe wife made no- 


open protest against the sale.’ 

“The first case which recognised the 
right. of the -holder of a deeree against 
one of a married couple to attach that party: 8 
interest inthelettetpwa property of themarri- 
age while the marriage subsisted seems 
- to be the case of Ma Thaing v: Maung Tha 


Gywe (12) but in that case the right to attach. 


the interest, whatever it might be, was not 
disputed, and, therefore, the question - whe- 
ther or not the husband or wife has an 
‘attachable interest in the property of the 


marriage and what the result of attachment’ 


‘and sale of thatinterest would be was not 


considered. 
“Tn the case of Ma San Shwe v. Vulliappa 
Chetty (13) which was not officially reported, 


a Bench of the Chief Court seems to have- 


held that a Burmese Buddhist husband 
could, apparently during the subsistence 
of the marriage, make a valid transfer of 


payin property which he had himself" 


: brought to the marriage. 
.— "In Maung Weik v. Maung Shwe Lu (14) 
where a husband has sóldland in which the 


‘wife had an interest, exe it: was claimed, ; 


(11) 1 L. B. R.1 
KS U. B. R. gg. -02), IL. Executioh. of ed 


P s) 10 Bur. L, R. 49, 
(14) LL, B, R. 181. 
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thatthesale did not affect the wife's interest, 
the learned: Chief Judge of the Chief Court 
of Lower Burma said ‘Itis further con- 
tended........... Miis eA: CMT that tbe sale 
was atany rate valid as regards the de- 
fendant Maung Shwe Lu's "share in the 


. joint property and that & decree should 


have been passed for half the land in suit. 


| Noauthority for this contention has been 


produced and I am of opinion that it is in- 

valid. Iamnot awarethata husband can 

withoutthe copsent of his wife alienate half 

of any land:that they may jointly possess, 

Itis not suggested how the land so sola 

is-to be'determined. | think, though the 

point has not'been argued, that the con- ` 
sent of the wife is necessary tothe sale of 

any part of the landed property jointly 

owned. "Thereis nothing to take this case 

out of the scope of Mr. "Fulton's decision 

in Ma Thu v. Ma Bu (2), and Ihold, there- , 
fore, that the sale was altogether invalid for 
want of the consentof the wife’. 

"In Maung Hmon v. Maung Meik (15) a 
question arose as to ihe attachable interest 
of the wife in the.lettetpwa property of: the 
marriage, and it was held that, except in & 
ease where the relaiionship of nissaya and . 
nissita existed, the wife's attachable interest. 
was one-half. It will be noted. that in that 
ease it was assumed that the wife had an . 
‘attachable-interest' and it was merely. the 
quantum of that interest which was in 
dispute. . 

“In Maung: Po Tha v: Maung Shan Gyi 


(16) a creditor obtained a decree against. . i 


the wife as ‘her husband's:heir and legal 
representative, but did not make ‘her per- 
sonally a party to the suit. In execution ` 
Ke attached joint property of the husband 
and wife. The wife objected to the attach- 
meat of her interest in the property and 
her objection was upheld on the ground 
that it would. be contrary to all principles to 
declare her property liable: to attachment 
in execution ofa decree in a suit which 
she had no opportunity to defend. In that 
case, it is to be’ noted, the marriage had 
been terminated by the' death of the, hus- 
band,so that no question of partition or 
alienation during the subsistence of the 
marriage arose. 

"Most of the cases mentioned above were 
considered by & Full Bench ^f the Ohief: 


` (15) U. B. R, (1904-08), 11, Buddhist Law Divorce; 


Pg) 11 Bur, L. R. 278, 


BT 
- Court in the case of Ma Shwe U v. Ma Kyu 


'(17),"wheré it was held that a: Burmese 
Buddhist husband cannot sell or .alienate 


the hnapazon (letteLpwa) property of himself. 
_and his wife without the consent of the. 
wife, express orimplied, or against her will,. 
but that a sale by a Burmese Buddhist hus-: 


band ofsuch property without the consent 


of his wife constitutes a valid sale of his. 


Share and interest in the property sold. 


These two findings seem to be inconsistent. 


. &nd with àll respect I venture to suggest 
that the latter part of this decision was 
mistaken. 

"In another case, which was mot offi- 


cially reported Ma Pyu U v. Po Kyun (17), 


First Civil Appeal No. 85 of 1906, - the 
husband sold property which his wife had 
inherited during the subsistence of the 


marriage, and it was held that the sale was : 


invalid because the husband had no in- 
terest in the property, 
noted that in that case it was not contend- 
ed that the husband had in his own right 
any transferable interest in the land. 
“In the case of Nga San Yav. Nga San Ya 
(18) a Burmese Buddhist wife, who was 
living with her husband but was apparent- 
ly quarrelling with “him, mortgaged her 
interest in jointly- acquired letteipwa pro- 
perty. The mortgagee sued on.the mort- 
gage and it was held, following the case of 
Ma Shwe U v. Ma Kyu (17) -that the mort- 
gage of the wife's interest was valid and 
thak the mortgagee- was entitled to a mort- 
gage decree forsaleof the wife's interest 
in the property. The learned .Judgé said 
‘There can be no doubt: that the texts 
declaring that the husband’ is lord of the 
wife must be construed in the present day, 
in a-strictly limited sense. - Practically in 
respect of their respective rights to pro- 
perty, the Burman Buddhist husband and 
wife occupy a position of equality. We 
have it then settled that the hasband is 
not at liberty to alienate joint property 
without his wife's consent, but that he may 
make a valid transfer of his share and 
interest in such property. I think, it follows, 
ofcourse, thatthe same rules apply to thecase 
of alienations by the wife. The claim of 
the husband to alienate the whole was based 
on the texts declaring him lord of the “wife, 
. The wife's rights have been held, in spite of 
. these texts, stand .in the way of such 
‘e (1) 8L. B. R 
. (48) U. B.R. 0r- 09), II, Buddhist Law—Marrioge 
e=Joint i p.i 
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‘alienation by the husband. A fortiori the 


but it-is to be, - 
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wife cannot alienate the whole of the joint 
property. without her husband's consent, 
express orimplied. But,on the other hand, 
the grounds on which it 'has been held that ` 
the hueband can make a valid transfer of 
his share and interest in joint property 
are equally applicable to a similar trans- 
fer by the wife. The authorities relied on 


‘are mainly the judgments of this Court in 


Ma Me v. Maung Gyi (7), U Guna v. U Kyaw 
Gaung (6), Ma Thaing v. Maung Tha Gywe 
(12) and Maung Hmon v. Maung Meik (15) in 


‘which thejoint property of a Burman . Bud- 


dhist husband and wife was declared to be 
held on the principle. of a tenancy-in-com- 
mon and not on that of a joint tenancy, . 
each partner. being entitled toa share (gene- 
rally a half); and “attachments of the inter- 
ests -of a husband or a.wife in the joint 
property were upheld.’ 


“In the case of Ma Lon Ma v, Maung Shwe 
Byu; Second Civil Appeal No. 289 of 1908, 
the dictum inthe case of Soobramonian 
Chetty v. Ma Hnin Ye (10) was followed 
to its-full extent in spite of the fact 
thatit had been suggested in Maung Twe's 
case ‘(11) that its terms were unduly 
wide, and it was held that where land 
‘which was leiteipwa property had been 
conveyed away by the husband during the 
subsistence of the marriage and while the 
couple were still living together, there was. 
a presumption that the wife consented to 
the sale. In that case it was not the wife 
herself who questioned the validity of the 
transaction, but it was questioned by some 
of the children after her death. The fol- 
lowing passage in the judgment in that 
case is, I think, important. Referring to. 
the case ve Ma Shwe U v. Ma Kyu (17), the 
learned Judge said: ‘That*case, however, 
lays down that the husband may without 


_the consent of his wife make a valid trans- 


fer of his share in the hnapazon (lettetpwa) 
property of himself and his wife. In other 
words a husband can, without his wife's 
consent, alienate a half share and interest 
in theirjoint property, but thatis not the 
same thing as saying that he can so alienate 
the full title ' and interest in one-half 
of their joint property. That passage 


*seems to me to indicate one of the chief 


difficulties, of thecase law on this subject, 
the point" being that itis not only in the 
joint assets, but also in the joint HERES 
that the wife is inetested, : 
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“A fow months later,-in the. case of Po Lon 
v. Sooliman Haji,Civil Regular No. 461 0£1909, 
another Judge of thesame Court held that 
where, while husband and wife were living 
together, the wifé mortgaged a house-site 
which was payin brought by her tothe 
marriage, togéther withthe house standing 
on it, which had been built after the mar- 
riage, the*fact that the husband consented 
to the mortgage- of the property raised no 
presumption fhat he consented also to 
‘a powerof.sale which was embodied in the 
mhortgage-deed and that, therefore, although 
the whole property was subject to the mort- 
gage only the wife's interest was subject to 
the power of sale. . - 


"In the casa of Maung Lo v. Maung 
Pyaung (19), it was held that the wife's 
one-third share of property inherited 
.hy the husband during the marriage 
was attachable. The learned Judge said: 
“If. there were adivorceby mutual consent 
Mi Aing would be'eatitled ‘to receive one- 
third of the garden as property inherited 
by her husband during coverture. There 
‘ramains the question whether Ma Aing's 


one-third interest in the garden ‘is properly: 


liable to attachment...... It is true that Ma 
Aing could not alienate her share without 


her husband's consent [see Ma Shwe U v.: which was apparently against the husband 


Ma Kyu(17))] But although a.wife cannot 
alienate her share in joint property with- 
out-her husband's consent, it has been held 


in several Upper Burma cases that the wife'B . 


'jaterest injoint property is attachable [see 
the Upper Burma cases Ma Thaing v. 
Maung Tha Gywe (12) and Maung Hmon v. 
Maung Meik (15).] It may beagreéd that pro- 
pertyinhérited by the husband or wife is not 
. Joint property strictly so-called. But there 
seems to be no, reason why the same rule 
should not be applied as regards liability 
to attachment. The one-third share which 
the other party, i. e. the party who has not 
inherited, acquires belongs to that party 


as much as his or her one-half share in the. 


joint property properly so-called.. Ma Aing 
hasnot ‘disposing power which she may exer- 
oise for her own benefit" over the one-third 
BABE. vee But the one-third.share never- 
theless belongs to her and thisis sufficient 
for the parposes-of s. 69 of the Civil Pro- 
‘oedure Code." 


(19) 8 Ind. Cas. 092; 3 Bur. L, T. 149. 
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This may. be correct, but” 
the question obviously. arises ‘as to how, if © 


^ 
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the wife could not'alienate her share or 


enforce partition during the subsistence of 


the marriage, a creditor who attaches her 
interest can have a right to do so. 

“In the Upper Burma case of Tin Baw v. 
Nga Kan, Oivil Second Appeal No. 3430f1909, 
a different view .was taken and it was said’ 
‘There can be no doubt that a Buddhist 
wife who is an eindaunggyi may alienate 
her payin property in any way she likes, 
without even consulting her husband, pro- . 
vided she doss not give it toa paramour.’ 
This view seems to be based on a solitary 
textin the Panam Dhammathat, read with . 


's.4060fthe Kinwun Mingyi's Attathankhepa, 


and it will be remembered that ihe Kinwun 
Mingyi's opinion wasconsidered andrejected 
in the caseof Ma Thu v. Ma Bu (2). I doubt, 
therefore, if this decision isin accordance 
with the Burmese Buddhist Law. 
.“In the case of Ma Nyein Thu v. Muru- 
gappa Chetty (20) where a husband had mort- 
gaged lettetpwa (possibly including kanwin) 
property of the marriage, the principle of 
Ma Thu.v. Ma Bu (2) was applied and 
it. was hfld that as the parties were ` 
living and working together and' the hus- 
band was managing the property and the 
business carried on by both, the mortgage 
by the husband and the mortgage-decree ' 


alone, bound the interest of the wife. a 
well as the husband. , uv 
“But in the case of Ma Sein v: Muthucur- 
pan Chetty (21) which was decided by an-' 
other. Judge of the same Court a few 


- months later and was almost exactly similar, — 


it was held that because the mortgagee 
had failed to join the wife as a party to 


.the suit on the mortgage, the decree could’ 


not affect her interest in the property, the 
effeft of that decision being to allow the 


‘mortgagee to bring to sale half of the pro- ` 


perty and so to effect: a partition to which - 
his morjgagor, the husband, would not 
have been entitled so long as the marriage 
subsisted. ` kt 


“In the case of Maung Pan Hla v. Maung - 


Tun Nyein (22) the wife's creditor attached 


the wife'sinterest in jointly acquired pro-: 
perty in execution of his decree, which was 
against the wife alone. Ths, husband sued: 
for a declaration that he was sole owner 


(20) 20 Ind. Cas. 341; 6 Bur. L. T. 
(21) 25 Ind. Oas. 931; TL. B. R. 13 
. (22) 41 Ind. Oas. 410, 
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of the property, but the Court dismissed 
‘his suit:on the ground .that the property 


'was joint, that the wife'sinterest wasat- 


tachable, and tbat that was allthat had 
been attached. : 
. "In the case of Ma Nyun v. Texeira , (23) 
" thé conflicting rulings on the question whe- 
ther where one of a married couple has 
mortgaged property of the marriage and 
is sued by the mortgagee without the other 
party- to the marriage being made a party 
to the suit, the decree against the party 
who mortgaged the propérty binds the in- 
terest of the other who was not a party to 
the suit, were considered and it was decid- 
ed by a majority cf three ‘of the four 
Judges that failure to join the wifeas a 
party to the suit renders the mortgage- 
decree inoperative as against the wife's 
interest in the mortgaged property, even 
where the. mortgage was made by the 
husband with the wife's full knowledge and 
consent. t RU 
“The latest reported case which deals 
directly with the subject now uader con- 
sideration seéms to be the case of Saw. Hla 
Aung v. Ma Ma Nyo (24). In that case the 
husband borrowed money for the benefit 
of himself and his wife. The creditor ob- 
tained a decree against the husband only, 
: and in execution attached a house which 


was joint property of the husband and 


wife. The wife sued for a declaration that 
she had a'half interest in the house and 
the High Oburt, decreed her claim.- The 
learned Judgé relied on the case of Ma Me 
v. Maung Gy? (7), where, as I have pointed 
out, there had been a divorce, and on the 
case of Maung’ Po Tha v. Maung Shan Gyi 
(16) where, as I have noted, the husband 
had died. He also referred to the cages 
of Ma Sein v..Muthucurpan Chetty (21) and 
Ma Nyun v. Texeira (23). 

, "There is one other recent case to, which 
reference must be made; namely, thé Full 
Bench case of C..T. P. V. Chetty Firm v. 
Maung Tha Hlaing (25). In that case one 
Po Ka, who had at thesame time two wives 
' ofequalstatus, had died and his creditors 
‘were proceeding against his estate. He 

had inherited certain property while he was 


- (93) 51 Ind. Cab. 563; 10 L. B. R. 36; 12 Bur LT. 


1 (F. B). ; . 
: ATi ? Ind. Cas, 402; .1 R. 555; A. I. R..1924 Rang. 


1505) 94 Ind. Cas. 797; 3 R. 322; A.L R. 1995 Rang. 


329 (F. B.). 
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‘ question was raised as to whether 


' marriage between a 
,coupleis thatallthe property which each: 
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married to the two wives and the wives 
claimed that the interest which they had 
in the property while Po Ka was alive 
coüld not be taken topay Po Ka's debts. A 
the 
wives acquired a vested interest in a 
skare of the property from the date on 
which it was inherited, and it was held 
they each acquired a vested interest in a 
one-sixth share of the property and that 
that share was not subject to debts of the 
husband which were contracted without the 
knowledge of the wives and to which they 
were not parties. That ruling is, of course, 
binding on us to the extent to which it 
applies to the present case, but it clearly 
does not decide whether or not what is 
galled the vested interestof a wife in a 
share of the property is attachable or sale- 
able in a case like the present where the 
husband is still alive, and it is, I think, un- 
fortunate that it was taken as ‘settled law 
that a wife's share in lettetpwa. property is 
not subject tothe debts of the husband 
where they were contracted by him without 
her knowledge and consent and where she 
was not a party to the creditor's suit.’ 

“The general result of the cases seems 
to be thatin spite ofthe fact- that neither 
party to: a -marriage can alienate at any 
rate lettetpwa property during the. sub- 
Sistence ofthe marriage, and neither party 
ean under Buddhist Law claim partition or 
separte possession of such property while 
the marriage subsists, nevertheless a credi- 
tor ofeither can obtain partitionandseparate 
possession ofa share of any particular item 
of such property. i 

“This seems to mə to be entirely con- 


“trary to the principles of Burmese Buddhist 


Law. 

“The conditions attaching to the property 
of a Burmese Buddhist couple are peculiar 
and have been judicially described as 
unique. The resemblance of the relation- 
ship between them to that subsisting. 
between partners has repeatedly been com- 
mentedon. There is,of course, no actual 
partnership between them in any strict 
sense of the word since the -incidents con- 
nected with their ownership of property 


_arise not outofcontract but by operation 


oflaw, being incidents attaching under the 
Burmese Buddhist Lawto the relationship 
uf husband and wife. 

"[ venture to suggest that the result of. 
Burmese Buddhist 


' divorce or 


[103 I. ©, 1927) 


marriage becomes the property -of the 
marriage, and thatso long as the marriage 
subsists neither is entitled to alienate it 
or any part of it without ‘the consent, ex- 
press or implied, of the other. The couple 
‘become one,’ as one of the learned Judges 
said in the case last cited. There are, it 
is true, in the Dhammathats certain ex- 
ceptions to this rule, such as property 
given by the King (minpe) but most of 
thoseexceptions are, I believe, obsolete ‘and 
for the purposes of the present case at any 
rate they may be disregarded. There is a 
possible exception to the rule against 


alienation in the case of .payin property 


. brought tothe marriage by one or other ' 
ofa couple, both of whom had been married 
before, but, as I have pointed out, that 
alleged exception rests on very slender 
authority.in the Dhammathats and no ques- 
tion ofits application arises in the present 
. ease since it has been held (though recently 
doubted)that where only one ofthe parties 
- has been married before the rules relating 
to persons both of whom had been married 
before do not apply. The property which 
each of a married couple brought to. the 
marriage is, as it were, labelled, being 
called the payin property of the person who 
brought it to the marriage, but I suggest 
“thatit isso described merely forthe pur- 
‘poses of partition when the relationship 
between the parties comes to anend by 
death, and that while the 
marriage subsists the couple are regarded 
as one person owning all the property of 
the marriage. The case is rather like that 
of. two ‘partners one or both of whom 
bring property to the partnership on an 
: agreement that subject to the certain rules 
each shall take back the property. which he 
brought, when the- partnership is dissolved, 
the rules in the case of husband and wife 
being, of course, the rules of Buddhist Law. 
Under that law the relationship between 
the parties can cometo an end only on 
divorce or on the death of one of the parties. 
While the marriage subsists the parties 
are regarded a8 having equal rights. in 
the. profits or losses arising from the pro- 
perty. or business of the couple. | Property 
which eithér brought to the marriage is 
regarded as if it belonged to both together, 
and each is regarded as’ being ordinarily ` 
entitled to equal enjoyment of the profits 
orlosses eonnected with it. Similarly pro- 
perty inherited by either during cover- 
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or either possesses at the time of the 
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ture becomes property of the marriage and 
the profits or losses connected with it 
belong to both ‘together. All the acquisi- 
tions or earnings of either of the parties . 
areregarded as belonging to both and so 
are debts incurred by either in connection 
with.the property or business of the family. - 
If one of the couple engagesin trade and 
makes a profit, both together.by operation 
Of law enjoy the profit and if the venture. 
"proves unsuccessful both together bear the 
loss, the business done by. either being 
under Burmese Buddhist Law regarded as 
being done for the benefit of. both. It is, - 
I suggest, a basic principle of Buddhist Law 
that neither of a Burman Buddhist couple 
can alienate any of the property of the 
marriage without the consent, express or. 
implied, of the other, so long. as the 


marriage subsists, and that either or both - 


ean'ecarry on the business of the family, 
thefamily property being increased by the 
profits and decreased by the losses of 
either. Neither can say that he has any 
particular share or interest in any partieular 
property so long as the marriage subsists, ' 
What his orher share will ‘be can be 
determined only.on divorce or death. It 
would seem to follow that ifthe interest 
of ‘one of a. married couple is attached, all 
thatcan be attached is the expectancy of 
-receiving a Share of the family property 
on divorce or death,and since neither of 
the parties can claim partition or separate 
possession of any part of the property or can 
alienate any part of it without the consent of 
the othéritis difficult to see how a creditor 
attaching the interest of one of the couple 
ean enforce partition ‘or. alienation of -any 
particular item of the property, or ean. 
attach or bring to sale more than the ex- 
pectancy, which his debtor has, of receiv- 
ing something on divorce or at the death 
of one of the parties, In view ofthe pro- 
.visiong of s. 6 of the Transfer of Property - 
" Act, it may be doubted whether such an’ 

expectancy can be attached or sold, but 
if it can be sold it isdifficult to see ' how 
such a sale can give the buyer.a, right to 
do anything more than wait for the divorce 
or death and then claim the share of the 
person whose interest he has bought. E 
. recognise, of.course, that a decision to that. 
effect would tend to hamper trade, but it 
can hardly be more. vexatious than the 
present system under which as soon as & 
creditor, gets a decree against the hus- 
band and attaches property, the wila 


m 
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applies for removal of attachment, and 
either she or the creditor then has to file 
a new suit to establish the .right to the 
'"'properly.or theright to attach as the case 
"may be, In any easoit seems clear that 
the present case-law, which gives one of 
a married couple an interest in the profits 
ofthe other but relieves him from the 
losses is wrong, and that some change is 


necessary.. Thereseems to. betwo courses: 


open, either to say that in every case 
both husband and wife should be made 
' parties to suits which may affect the 
family property. or to say that under 
Burmese Buddhist Law the family estate 
is available to satisfy the liabilities of either 
party. ; 3 ^ : 

“In the prerent case itis admitted that 
Po Kaing carried on business on a large 
scale. The properties which .were acquir- 
ed after he married Ma Paing were presum- 
ably acquired with the profits of that 
business. Ma Paing admittedly took no 
par: in the business, but she. wes living 
with Po Kaing. Sheclaims in effect that 
by operation’ of law she wes entitled to 
bslf the profits but is liable for none’ of 
the losses. The decree 
which the properties were sold was a 
decree against Po Kaing alone, soit would 
appear that unlesdit can be held that the 
assets of the family are liable for its 


liabilities, Ma Paing’s interest in the 
property, whatever it may be, could 
not be*'sold,. and that if Po  Kaing's 


-interest was sold the buyers could not get 
possession of the propertyor exercise any 
rights in respect of if so long as the 
'marriagesubsisted. Further, as I have sug- 
gested above, it is difficult to hold that Po 
“Kaing or Ma Paing had.any particujar 


` sher inany particular property belonging - 


.to the estate. They certainly had interests 
in the estate as a whole, consisting of 
‘liabilities as well as aesets,- but’ ite would 
: Beem that under Burmese Buddhist Law 

those interests were neither ascertainable 
, nor separable until divorce or death. If 
‘we follow the rulings which say that in 
execution of adecree against the husband 
only the husband's interest in the'property, 
"whether rayin, inherited lettetpwa, or 


' , jointly acquired lettetpwa, can be attached, 


then it wil be necessary to determine what 


|, Po Kaing's interest was in the particular 


- properties which have been sold and to 


"determine further how far a sale of that 


_incerest . warrants a ‘partition of thote 
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“those contained in the two 
: Dhammathats contained in s. 252 of Vol. 2 
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-particular properties. We might possibly 


bold that the whole (or in the alternative 
two-thirds) of each particular item of pro- 
perty which was payin or inherited lettetywa 
of one of the two partiesto the marriage 
is liable to be sold in execution of a decree 
against that party, and that the whole (or 
in the alternative half) of any particular 
property which was the jointly acquired 
lettetpwa of the couple is liable to be sold 
in execution of a decree against either, or 
we might’say that a decree against one 
party to a Burmese Buddhist marriage can- 
not be executed by the partition of any 
‘property of the marriage, because under 
Burmese Buddhist Law neither party is 
entitled to partition'or separate possession 
as against the other so long as the marriage . 
subsists. ur uri | 

“Onthe' authorities I am unable to decide 
what answer ought to be given in the pre- 
sent case. Itseems clear that the case-law | 
is conflicting and unsatisfactory and there 
are practically no rules in the Dhammathats. - 
Such rules as there are have been men- 


tioned in the casescited and are based on 


the application of the principle that "the 


"husband is lord of the wife,’ which has 


been held to be now obsolete. The only 
rules relating to payin property seem tobe 
extracts from . 


of the Kinwun Mingyi’s Digest, one of 
those Dhammathats being archaic and the 
other of doubtful authority: 

“In these circumstances the only course 
open to us seems to be to refer the matter 
to a Full Bench, and so far as the present 
case is concerned I would referto a Full 
Bench the following questions:— 

(1) Where the interest of a Burmese Bud- 
dhist husband in property which was payin 
property brought by him, to the marriage, 
is during the subsistence of the marriage 
sold in exeeution of adecree against him 
fora debt incurred by kim in a business 
carried on by him while he was living with 
the: -wife, does the buyer acquire the 
right to have the property partitioned and 
to obtain possession of partofthe property , 
ne Te pies ung the husbdad’s interest in 
it? : 

(2) Ina similar case, where the property 
is'jointly acquired lettetpwa and not payin, 
does the buyer acquire aright to partition 
and possessfon of a share? . 3 

(3) Can a decree against a Burmese Bud- : 
dhist husband be executed against (a) payin ` 


4 
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"property brought by him to the marriage 
and (b)jointly acquired lettetpwa property 
of the marriage, to the extent of the whole 
of such property orif not to the extént of 
the whole to theextent of any part. of such 
property, and if to the extent of part only 
to the extent of what part? ” . 

Mr. P. B, Sen, for the Appellant. 

Mr. Dhar, for the Respondents. 

JUDGMENT OF THE FULL 
, BENCH. 
Maung Ba, J.—This important refer- 


ence arises out of a suit-brought “in ‘the’ 


District Court of Pegau by a Burman 
Buddhist wife claiming her share in the 
properties described as "letteipwa. property 
` which had been attached and sold in'exe- 
cution of decrees against the husband alone. 
The District Court held that the suit pro- 
perties were ` all payin property of the hus- 
band and as such wereliable for his debts 
. and could. be attached and sold'in execution 
-` -of the decrees against him, and according- 
ly dismissed her claim, On appeal. our 
lsarned brother Heald held that only one 
of thesuit properties was -payin property ' 
ofthe husband, and that the rest were 
lettetpwa property acquired after her 
marriage. He further held that, on the 
‘Casé-law as it stands at present, her 
: elaim must succeed as she would be entitled 


toone-third share in: the payin. property - 


' and half share in the lettetpwa property. 
However, he was not satisfied with that 
.case-law, and he considered it to be not in 
accordance with the Burmese Buddhist Law 
on the subject. and to be also unsatisfactory 

“and inequitable, He then examined the case- 
law in a most exhaustive manner, and sum- 
marized the general result in these words:— 

"The general result of the cases seems 
to be that in spite of the fact that neither 


party to a marriage can alienate at any: 


rate lettetpwa property during the sub- 


Bistenee of the marriage, and neither party ` 


can under Buddhist Law’ claim partition 
or separate possession of: such property 
while the marriage subsists, nevertheless 


a creditor of either can obtain ‘partition ` 


and séparate possession of a share of any 
_ paticular item of such property." 

He, therefore, referred to a Full Bench 
the following three questions:— . 

'(i) "Where the interest of the Burmese . 
Buddhist. husband in property which was 
payin property brought by him to ‘the 
marriage, is during the subsistence of the 

marriage sold in execution of a decree 


n 
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against him for a debt incurred by him 
in a business carried on by him while 
he was living. with the wife, does the 
buyer acquire the right to have the property 
partitioned and to. obtain possession of part 
of. the property as representing the 
. husband's interest in it ? 

(iiy "In a similar case, where the property 
is jointly acquired lettetpwa and not payin, 
does the buyer acquire a right to partition 
and Possession of a share ? 

(iit) "Can à decree against a Burmese 
Buddhist husband be executed against (a) 
payin property brought by him to the, 
marriage and (5) jointly acquired lettetpwa 
property ‘of the marriage, to the extent. 
of the whole of such property, or if not 


to- the extent of the whole- to the extent, `` 


of any part of such property, and if to . 
the extent of part only to the extent of 
“what part ?" 

` Their Lordships of the Privy Council i in 
Kirkwood v. Maung Sin (26) have pointed 
out that “the Burmese Buddhist Law is 
contained in a series of books entitled 
Dhammgthats which have been composed 
irom time to time by the expounders of that 
law ever since the thirteenth century, if not 
from before,” and that Dhammathats are “a 
collection of rules which are in accordanes 
with custom and. usage of the Burmese 
people." "These Dhammathats are 36 in 
number, and Manugye is No. 12 in order of. 
time, In Ma Hmn Bwin v. U Shwe Gone 
(27) their Lordships of the Privy Council - 
have ‘regarded: Manugye as .of the highest . ` 
authority having been complied during the . 
reign of King Alompra by his Minister of 
War and issued by Royal Authority in 1756, ` 


Lord Shaw, who delivered the judgment; E 


observed that . Manugye Dhammathats 
“obtained the commanding position which, 
it seems to have occupied tor a succeeding. 
period of nearly 170 years,’ i 
As far back as 1891 in Ma Thu v. Ma Bu. 
*(2) effect was rightly given to the principle: 
laid down in s. 43, Book VI of the Manugye.. 
That section deals with dominion over 
property between teacher and. pupil, parent 
and child, husband and wife-and mgster and 
slave. The pertinent portion reads: — 


(26) 84 Ind. Cas. 567; 2 R. 693 atp. 776; LR 


ET WA ‘C, 238; '3 Bur. L. J. 304; 48 M.L. J. 1; ái A, 


334; 29 O. W. N. 653 (P. 0). 

(27) 23 Ind. Cas. 433; ine L. B. R. l atp. 395 7 Bur, 
.b. T. 105; 16 Bom. L. CAS 27 M. " 
WNL: MLT 142; 200 L. 
(P o^ W. 914; (1914) M. W. N. 449; D L y 13] 


; 


E a a 
"One. shall not sell, give away, or barter 
z any of their property without the knowledge 
of the other; as the person‘ who parted with 


‘the property by gift sale, or exchange had 
no.right to do so, the Receiver had no right 


„to buy or accept if, in gift or exchange, let 4 


each return what he has received." : 
The language of this section is plain. 
Alienation by one without the knowledge of 
. the other is prohibited. The entire próperty 
^ alienated must be returned.. It provides 
‘no exception by saying that the alienoc's 
. Share can be retained by. the alienee, 


. exhaustive examination of the law on the 
point, eame to the . following fontaron 
(page 582*):—. 

“The conclusion to which Ihave come is 
that the status ‘created by, a Burmese 
-marriage does not give the Husband.a power 
of selling the joint property of himseifand 
his wife except under circumstances in 
which it can be said- that he is acting as her 
agent, Whatthose circumstances may be is 
a question of proof in each ‘case. 


husbaod manages the business of the family 
with the assent of his wife, express or impli- 
ed,and where this is thecasesales effected by 
him wil bind her. He is said to be lord of 
the wife but I think this only means that 
she ought to be guided by his authority in 
matters in which his conduct is reasonable 
and proper.. It does not seem to imply 
that he %s absglute master of her property.” 

In my opinion, his conclusion is in 
accordance with Burmese Buddbist Law. 
This. case-law has, however, not been strictly 
adhered to in later decisions. 
of a Buddhist couple dealt with joint 

‘property singly, it has been held that, in 
1he absence of express or intplied consent “of . 
‘the other party, the alienation is not wholly 


'- , void but is still valid so far as the alienator'g. 


. Share is. concerned. Such ‘a decisign is.to, 
„be found in Po. Sein v. Ma Pwa (9) decided" 
“by the learned Judicial Commissioner of 
Lower Burma in 1897. The learned Judicial 
Commissioner gave his reasons for, coming 
‘to that decision in these words:— 
| “in considering what power the'husband . 
“has of alienating property which he has 
"inherited after marriage, I think the Court 
‘should be. guided by the rulés ‘applicable to 
a partition upon divorce when neither party 
_ is in fault.” . 
That property is lettetpwa ' property, and 
- . Wage of.(1872-1892) S.J.-[Ed.] ^ 
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The : 
learned Judicial Commissioner, after a most. 


lt cannot’, 
be disputed that in many instances the. 


Where one. 
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he has not been able to cite any authority 
from any of the Dhammathats for that view. 
He has evidently overlooked the main 
principle of Burmese ,Buddhist Law, that, 
while marríage subsists’ neither husband 
nor wife is entitled. toalienate or claim 
separate possession of any of the property 
of the marriage. 

That decision has been followed by an 
inevitable result, namely, that, though the 
marriage - -Sübsists, the interests of either 
husband or wife are attachable in execution 
ofa decree against one of them. Such an 
attachment was countenanced in Ma Thaing 
v. Maung Tha Gywe (12). In that case the 


learned Judicial Commissioner of Upper 


Burma held that, when a decree is passed 
against à wife alone, attachment -by actual 
seizure of joint property to the extent of the 
wife's interest is lawful ‘These two 
decisions have been followed in both 
Provinces ever since. Their correctness has 
now been doubted. and hence this Full 
' Bench reference. . 
A marriage among. Burman Buddhists is 

a purely civil and consensual contract. As 
in ordinary contracts, it gives rise to rights 
and obligations. There is no religious - 
element in it, though a Burman Buddhist's 
life is more or less influenced by his 
religion. The husband and wife haveto 
work for their common weal, and they are 
partners in life, In common parlance they 
are “sharers of both.good and bad.” The 
.Dhammathats mentioned in ss. 2C8 to 214 of 
Kinwun Mingyi's Digest enumerate the 
duties ofthe husband and wife towards 
each other. Among.these duties we find 
that the husband must strive to acquire - 
wealth and entrust it tothe keeping of his - 
wife, and that the wife must save the same. 
Owing to the influence of Buddhism the 
wife attains a position of equality with her 
husband and acquires an interest in the pro- 
perty. of the marriage, The extent of that in- 
terest depends upon the’ nature of the pro- 
perty. That property remains joint solongas 
marriage subsists. As both are interested 
in that property, both will endeavour to 
protect -it from waste and to effect an 
increase, eif possible.. In other words, 
considerations obtaining in ordinary part- 
nership business will apply to a Buddhist 
eofiple, If either of them can dipose of his ` 
or her share withoutthe consént of the other, 
it will, no doubt, undermine the foundation 
upon. "which joint property system of A 
Buddhist couple has grown up. 
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. this; if it has the 
.benefit of both parties, with a view of 


, Support by the Manugye Dhammathat. 


For these reasons I àm of opinion that the 
case-law laid down in Ma. Thu v. Ma Bu (2) 
should not have been: departed from., One 
may feel inclined to say that, if we were to 
adhere to that law,no Buddhist would be 
able to carry on any ‘business. I do not 
foresee any such diffieulty. Buddhist Law 
is to be applied only: when questions 
regarding succession, inheritànce, marriage 
or caste, or any other religious usage or 
institution have- to be decided between 
parties who are Buddhists. A person 
dealing with ‘a Buddhist has the ordinary 
law-of contract to fall back upon. It has 
‘been rightly held from time to time that to 
all intents and purposes Burmese husbands 
and wives may be regarded as partners. A 
partner can bind his partner, and every 


` partneris liable for all debts and obligations 


incurred while he is a partner in the usual 
course of business, by or on behalf of .the 
partnership. This view is not ornon 
n 
s, 30 of Book III, we. find .this passage 
(page 84):~. 7. ws 5 
- “The case in which the wife, though not 
aware of the husband's debt shall pay; is 
been incurred for the 
making profits;” i | 

In this extract the words “for the benefit 
of both parties, with a view. of making 


profit;" are very significant. Of course, 


debts incurred otherwise are excluded. The 


` Manugye Dhammathat refers to such debts. 


as debts incurred for lustful acts and in 
gambling. Accordingly contracts, Where 
consent, either express or implied, was 
proved, havé been, held binding on either 
-the husband or wife. ^. x 
In Soobramonian Chetty v. Ma Hnin Ye 
(10) this principle has been adopted and 
laid down'thus :— ; d 
- “Where a Buddhist husband.and. wife 


, begin by - acting jointly with respect to 


d Sometimes difficulty: arose where a plaint- 


.the property owned jointly by both it is 
-a question of fact: as to whether the wife 


or the husband was a consenting party 
when dealing singly with the same pro- 


` perty thereafter. In cases where they are 


still living together the presumption would 
be that one was acting as agent for the. 
other. The presumption is that the wife 
consents to the acts of her husband as 


' Jong as themarriage continues, but this pre- 


sumption may be rebutted.” * .. 
To my mind this law is quite correct. 
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.o8l 
iff omitted to implead one of a Buddhist . 
couple as a party to the suit. In Ma Nyun: 
. V. Texeira (23) if was held that in a suit 
where the plaintiff failed to join the wife 
as a party the decres was inoperative as 
against the wife's interest in the mortgaged 
property even where the mortgage was 
made by the husband with the wife's 
own knowledge and consent. This decision 
considered strictly from the point of view, 
of procedure may appear' to be correct.. 
It was a mortgage suit and the procedure 
to ‘be followed in such suitsis laid down 
in O. XXXIV of the Code of Civil Pro- 
cedure. Rule 1 which isa newrule lays 
down that subject. to the provisions of this 
Code, all persons having an interest either 
in the mortgage security or in the right of 
redemption shall be joined as parties to 
any suit relating to the mortgage. . Ordi- 
narily the consequence of not joining & 
necessary party isthat the decree cannot 
affect his rights. But: that consequence, : 
in my opinion, should not arise in the case 
where,g Burmese Buddhist. coupleis con- 
cerned. . The learned Judges who decided 
the case: have overlooked the peculiar re- 
lation in which a Buddhist husband and 
his wife’ stand ‘to each other. I have 
already pointed out that ‘they stand 
in the relationship of partners. The main - 
consideration is whether the party not join- ` 
ed has not been represented by the party - 
sued asmanager of- the partnership. By. 
way of analogy I may point put that in the 
case: of Ganpat Lal v.. Bindbasini Prashad 
Narayan Singh (28) their Lordships of the 
Privy Council laid down the principle that 
in a mortgage suit against the manager of 
a` joint Hindu family all the other members 


of the family are represented by the mana- . - 


ger. So with ‘all respect. to the learned 
Judges who decided the case of Ma Nyun 
v. Texeira (23), I dissent from their view that 
failure to join the wife asa party to the 
suit renders'amortgage decree inoperative . 
against the wife's share. Soin my view in 
cases -where such non-joinder occurs it will 
lie. heavily on the party alleging that the 
decree has been obtained -against the hus- 
band id his own personal capacity and not 
as. manager of the family property to sub- - 
stantiate it because the presumption will 
ordinarily be to the contrary, No doubt, 


(28) 56 Ind. Cas. 274; 471. A. 91; 18 A. Li J. 555; 
(1920) M. W. N. 382; 12°L. W. 59; 39 M. L. J. 108: U. 
P. L. R. (P. C.) 103; 24 C. W: N. 954; 28 M. L. T. 330; 
47:0, 924 (P. Q.) 
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. it will besafer toaddthe wife as a party 
to the suit. . 
My conclusion, therefore, is that solong as 
a debt is incurred for the benefit of both 
ihe husband and wife, their joint property 
is liable for the discharge of that debt. 
Consequently I dissent also from the view 
taken by the learned Judges who decided 
* the easeof C. T. P. V. Chetty Firm v. 
‘Maung Tha Hlaing (25). Thatcase deals 
, With property inherited:by a Burman Bud- 
dhist eindaunggyihusband. It was held that 
the wife acquired a vested interest from the 
date of inheritance and thatsuchinterest was 
‘not liable for any ‘part of the debts incur- 
red by the deceased husband alone. Here 
also the learned Judges failed to consider 
the relationship in which the husband and 
wife stood to one another. As already 
pointed out above exceptin the case of 
debts incurred by thehusband for immo- 
ral purposes the wife should be held 
liableforthe debts incurred .by him for 
joint benefit. 

The questions referred to us *mention 
jointly acquired lettetpwa and payin, I 
may point outthat lettetpwa property is'of 
two kinds—ordinary lettetpwa property and 
hnapazon property. Property acquired by 
mutual skill and industry -of the couple is 
hnapazon property; while other properties 
acquired during the marriage are ordinary 
lettetpwa property. In the case of hnapa- 
zon preperty, the husband and wife are 
entitled to half and half. In the case of 
lettetpwa property; other than hnapazon, 
the shares are fixed in the ratio of two to 
one, where the principle of nissaya and 
nisita applies. Ntssayais the supporte: and 
nisita ‘ig the dependant. Property inherit- 
ed during marriage is leMetpwa propefty 
and not hnapazon property while property 
inherited before, marriage is payin. 

In the case of payin, a distinction is made 
between a couple who have -been Marrie 
before and a couple who have not been 
married before. Those who have been 
married before are known as eindaunggyis. 
In the case of payin property of cindaung- 
gyis, it has been held inthe Upper Burma 
case of Tin Baw v. Nga Kan, Second 
Civil Appeal No. 343 of 1909, that a Bud- 
dhist wife, who is an eindaunggyi, may 
alienate her payin property in any way she 
likęs without consulting her husband, pro- 
vided she does not give ittoa paramour. 
I. agres with my learned brother Heald 
that this decision does not appear to be in 
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_9r’s own interest. 
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accordance with the Burmese Buddhist Law. 
There is only a solitary Dhammathat, name- 
ly, Panam, amongst the 36 Dhammathats to 
support that decision. That Dhammathat 
is No. 26 in the list of the 36 Dhammathats 
arranged in chronological order. It was 
compiled about 30 years after the Manugye. 
On the other hand, we have an older Dham- 
mathat, namely, Manussika, compiled ear- 
lier than Manugye, laying down à contrary 
law. It says “The wife shall not alienate 
even her own property without herhusband’s 
knowledge.” 

. It may be pointed out that, in the case 
under appeal, all the properties except one 
are ordinary lettetpwa property and not 
hnapazon property. Maung Po Kaing car- 
ried on business alone, and his young wife, 
Ma Paing, admittedly took no part in that 
business. The properties were acquired 
In ques- 
tions Nos. 2 and 3, the properties have 
been described asjointly acquired lettetpwa, . 
which is hnapazon. It would have been more 

correct to describe those properties as ordi- 

nary lettetpwa, orjoint property. Asjoint pro- 

pertyineludes jointly acquiredhnapazon, the . 
misdescription would nct affect the answers 

to be given. Although Burmese Buddhist 

Law cannot deny its Indian origin, yet no 

parallel can be drawn between it and the 

Hindu Law. “The position of a Hindu wife 

is entirely different. Also, no similarity 

exists between aHindu joint family anda 

Burmese family. Even inthe case of the 

Hindu joint family, itis only in Bombay 

and Madras that an alienation by one mem- 

ber is held valid to tte extent of the alien- 

That rule is nut follow- 

ed in Bengal and the Punjab in cases gov- 

erned by the Mitakshara Law. 

In view ofthe opinions expressed by me 
above, my answer to questions Nos. 1 and 2 
is in the negative. : 

As regards question No. 3, my answer is 
that a decree against a Burmese Buddhist 
husband ean be executed against his payin 
property aswell as the joint property of 
the marriage to the extent ofthe whole of 
such property, provided the decree was ob- 
tainedagainst him as manager of the family 
estate. . ; 

Rutledge, C. J.—The very exhaustive 
order of ‘reference clearly shows that the 
case-law upon the questions before us is 
conflicting and unsatisfactory. This unsatis- 
factory position seems to have arisen by 
the: Courts too often overlooking the out- 
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standing fact that a Burmese married couple - 
constituted a partnership firm, and in not-- 
always remembering that the transaction ` 
: before them was governed by the law of. 


contracts and not by Burmese Buddhist 
Law. As my learned brother Maung Ba 
has pointed out the partnership character 


of Burmese coverture has been ‘clearly re: . 


. eognised. in the Manukyi Dhammathat, 
Book III,s. 30. And this character has 


been recognised in a longline of judicial: 
decisions from the early days of British, 


administration. The legal relation created 
on marriage is, in my opinion, a partner- 
. Bhip at will and liable to dissolution by 
divorce or death. The partnership assets 


consist of property brought by either party’ 


to the marriage (payin) and property ac- 
quired during coverture (ordinary lettetpwa 
and hnapazon) The partnership assets 
are liable in respect of all partnership debts 
and either partner can bind his co-part- 
ner in respect of any contract or agree- 
"ment necessary for or usually done in con- 
nection with such a partnership. These 
principles are embodied in ss. 249 and 251 
of the Indian Contraet Act and seem to me 
to apply toa Burmese married couple, I 
-deprecate the use of the word quasi-part- 
nership to denote the legal relationship. 
All the rules laid down ins.-253 of the 
;ludian Contiact Act may not apply to the 
“status of a Burmese married couple, bit 
~ this does not render. them half partners 
“any more than when certain of these rules 
ke eeetuded by the terms of a partnership 
eed. f 
Difficulties have arisen with regard to 
the name of the firm. And. it has been 
held by a Full Bench of the late Chief Court 
`- in Ma Nyunv.' Texeira (23) that where’ a 
Burmese husband with his wife's consent 
mortgages the joint or partnership proper- 
ty failure to join .the wife in the proceed- 
ings renders the mortgage-decree inope- 
rative against the wife's share. 
‘band was sued either as the firm name or 
as agent of the firm, in my opinion, the 
decision is erroneous. In none of the judg- 
ments is there any indication that the part. 
nership character ofthe Burmese couple 
in the case was present in the minds of the 
Court; ^". j i 
The latter remark applies to the „Fall 


Bench decision of three Judges in C. T. P.. 


V. Chetty Firm v. Maung Tha Hlaing (25). 
So far as I -can see no enquiry in any 
| of the judgments ‘was made as to whe- 
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ther the debts had been incurred by the 


.leesased husband in coanection with 


the partnership or during the partnership 
nor is the relation of partnership referred 
to in any of thejudgmsnis. The matters 
were, no doubt, complicated in'that case by 
the' fact that there were two ‘widows of 
equal status. So farasthe decision pur- 
ports tolay down that a husband cannot 
bind his wife in contract with regard to 
partnership property without her know- 
ledge and consent I consider that the 
decision is erroneous. When either the. 
husband or wife carry on. businéss for the 
common good in their own name aud incur. 
debts the Court in the first instance should 
presume that thatnameis the firm name' 
and that a decree obtained operates upon all 
the firm assets. Ki . 

I agree with my brother Maung Ba that 
the answers to the first and second ques- `: 
tions of ihe reference be in the negative 
and ‘to the third question in the affirma- 
tive so long as the debt waa incurred ‘in 
the usual course of businesa by or on be- 
half ofthe firm consisting of hüsbaud and. 
wife. 

Chari, J.—The questions, referred to 
the Full Beneh are|setout in the judg- 
ment of my brother Maung Ba, J. . : 

`I have had the advantage of reading his 
judgment, and though I concur in the 
answers given by him I have arrived at 
the same conclusion by a somewhat differ- 


ent line of reasoning. I have, therefore, 


given my views in a separate judgment. I' 
was led to do this because of theimplica- ' 
tion in my learned brother's judgment that’ 
a creditor who has made a strictly perso- 
nal loan to the husband or wife and a 
deeree-holder who has obtained a decree 
&gainst the husband or wife personally 
and individually, are left without any re- 
medy against the interest of thedebtor in 
the property of the couple. 1 have no 
doubt that the Dhammathat writers never 
contemplated a division of the joint pro- 
perty except on death or divorce nor the 
alienation, voluntary or involuntary of the 
interest of one of the couplein such pro- 
perty., At the same time it müst not be 
forgotten that, though the old time Judges 
were administering a primitive system of 
law, it was from the creditor's point of view, 
a very efficient system which rendered it 
unnecessary for: those Judges to trouble 
themselves with the equitable considera- 
tions with which we are confronted: Ina 


E 


the debtor, and make the debtor work out 


. his debts, it is ‘scarcely necessary to make 
‘speeial. provisions for the protection of the 


creditor, since one may rest assured that 
the debtor, with the prospect of a long 


..spell of slavery before him, is not likely 


to secrete his property orevade payment 


. of his just debts. It very often becomes 


mecessary for present day tribunals, ad- 
ministering selected portions ofan old time 
law, toconfine theapplicability ofthe princi- 


- ples of that law to narrow limits in ` order to 


_avoid obviousinjustice. For this reason the 


` disability of à Burman Buddhist couple to 


enforce partition of joint property, except 


: on death or divorce, must. be held to be 


a personal disability, which does not affect 
the remedy of an execution creditor to pur- 


“gue their interest in the joint property. I 


g^ 


may. also add thatI concur in the answers 
‘proposed with a good deal of hestitation, 


' since their effect will be to unsettle a long 
This. consideration, ' 


series of decisions, 
which, in. ordinary circumstances, would 


have led me, in spite of my own ‘opinions: 


.. to conform to those ‘decisions, is not of 


' eouple may be broadly divided 


. much force now as the codification of Bur- 


mese Buddhist Law has already been taken 
in hand. , ; ; 
For the purpose of answering the qués- 
tions referred, it becomes necessary to con- 
sider the nature and extent of the interest 
of a Burmese Buddhist husband and wife 


in the various kinds of property known a8. 


“payin”? ox " bettetpwa " and from such a 
consideration to ascertain whether he or 
she has an attachable interest in such pro- 
perty. It may be taken for granted.that to 


the extent of the power of either of the 


couple to alienate his or her interest in the 
property wholly or. partly that interest is 
also attachable, though the converse is not 
always true, as an unalienable interest may 
still be attachable. ; s. * 
The property of a Burmese Budthist 
into two 
classes, '*payin" or property brought by 


the husband or the wife to the marriage, ' 


and “lettetpwa" property. acquired after 


“marriage, which is of two kinds :— , - 


(a) property asquired during marriage 
by the joint exertions of the couple, and 
(b) property acquired during marriage by 


- inheritance or the special exertions of one 


of thecouple. ' 
I shall first consider what, according to 


* the rulings, is the nature and extent of the 
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interest of a Burmese Buddhist couple in 
lettetpwa and “payin property, and the alien- 
ability and attachability of that interest: 

(D) Jointly acquired lettetpwa.— i 

(a) Each is entitled to'a vested interest 
in a half share in the property and to joint 
possession of the property; ordinarily the 
husband as the active manager of the 
family business and property will be allow- 
ed to be in possession of the property on 
hisown behalfand in trust for his wife— 
Maung Ko v. Ma Me (1). 

(b) Power of alienation.—Each is entitled 
to alienate his or herinterest in the pro- 
perty—Ma Shwe U v. Ma. Kyu (17)—Full . 
Bench. : : | 

(c) Attachability—The interest of the 
husband or the wife can be attached and 
sold in execution of a decree obtained 
-against him or her alone—Ma Thaing v. 
Maung Tha Gywe (12) and Maung Hmon v. 
Maung Neik (19). ` 

' Authorities are unnecessary for this pro- 
position. If the husband or wife can alienate 
his or her share in the property, it must 
necessarily be liable to attachment and sale 
in execution. 

(II) Lettetpwa property inherited by .(or 
acquired by the sole exertions of), one of 
the couple during marriage— — 

(a) The couple take a vested interest in 
the property-the inheritor, (or acquirer), 
to the extent of two-thirds, the other party 
to the extent of one-third—C.T. P. V. Chetty 
Firm v. Maung Tha Hlaing. (25). Though 
the terme of the reference in the above cage 
confine the question referred to the case of 
property inherited by the husband, the 
principle-of nissiya and nissita on which 
'the decision is based, makes the ruling 
Hand to the other kinds of property 
also. : 

(b) Power of alienation.—It is plear that 
the inheritor or acquirer can alienate his 
or her interest, (i.¢., two-thirds) in the pro- 
*perty—Po Sein v. Ma Pwa (9). In this case 
the alienor was the husband but the wife 
would have the same power of alienation 
over the property, since, in my opinion, the 
texts whichcurtail her powers, on the ground 
of the lordship of the husband over the 
wife, are moral precepts and not legal pro- 
hibitions. The effect of the Full Bench 
ruling which holds that the other party 


: also has a vested interest in the property, 


would seem to be to put that party, as 
regards powers of alienation, in the same 
category as the inheritor or acquirer. 


Rosi ©, 1927) - 
‘In Ma Pyu U v: Po Kyun; First Civil 
"Appeal-No. 85 of 1906, wheré the aliena- 


tion by the husband of the whole of the. 
property inherited by his wife-after marriage . 


was set aside,: the contention whether the 
husband had in his: own right any trans- 
férable interest was not raised (see the 
judgment of Moore, J.). 
In Maung Lo v. Maung: Pyaung (19), 
“where the wife's interest in property in- 
. herited by the husband after marriage was 
* held attachable, there is a dictum that such 
interest is not alienable by her. -The case 
of Ma Shwe U v. Ma Kyu (17) is given as 
the authority, but in that case no such pro- 
position was laid down. The learned Judge 
had in mind-probably some case based on 
the obsolete conception of the lordship: of 
the husband over the wife” =. 
Attachability.—lt is obvious that the 
Share of.the husband or wife in property 
- inherited during marriage by him. or her 
‘is attachable in execution of a decree obtain- 


ed against him ‘or her, since the share of. 


‘the party who did not inherit the property 
is attachable—Maung Lov. Maung Pyaung 
. (19). This is possibly also the necessary 
. inference from the Full Bench ruling of 
C: T. P. V. Chetty Firm v. Maung Tha 
Hlaing (25) which held that such an interest, 
: is a vested interest. 


(III) Payin Property—The law cannot. 


‘even now be considered as settled as regards 
this kind of property. The simple and 
equitable rule that payin property remains 
the separate property of the party -who 
brought it to the marriage, though the 
profits are lettetpwa and is, on divorce by 
mutual consent, taken away by that party 
[Ma Dwe v. Maung Tu (29)] has given place 
. to'a more complex rule based on distinc- 


tions the significance of which: is & matter. 


of conjecture. *The ruling of Sir George 
Shaw in Mi Myin v. Nga Twe (30) later fol- 
lowed in lower Burma in Ma Ngwe Hnit v. 
Maung Po Hmu (31) has undoubtedly made 
-the law more difficult of application. 

(a) Nature and extent of interest im pro- 


perty.— i ; 
(1) If both the husband and wife are 
eindaunggyis, each bas an absolute 
‘vested interest in the “payin” 
E brought by him or her to the 
marriage. 


(28) S. J.14.- . 
(30) U. B. R. (1904-06), IT, Buddhist Law—Divoree, 
19 i 


(31) 64 Ind. Gas: 806; 11 LUBY. 52. — 
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-(2) If both or either are or is not an 
eindaunggyi,.then the party who 
brought the property to the mar- 
riage has control over the whole 
With an absolute vested interest in 

: two-thirds, while the other party 
has acontingent interest in one- 
third. The reason for classing this 

. interest as a contingent one will 

: appear later. ‘ 

(b) Power of alienation.—LHither of the 
couple can alienate the whole of his or her 
payin without reference to the other, This 
is the law as laid down in Ma San Shwe v. 
Vulliappa Chetty (13). : . - 
- Sir H. Thirkell White in his judgment 
bases the rule on the Dhammathat texts 
collected in s. 254 of the Digest, whereas the 
rüle that the wife takes one-third of the 
husband's payin on divorce by mutual 
consent is based on the Manukye alone. Sir 
George Shaw in Mi Myim's case (30) points 
out that the texts in the various Dhamma- 
thats are not clear, whereas the passage in 
Manukye is, and also that the former are- 
not really inconsistent with the latter. The 
significant part of his judgment is his ad- 
mission that the right ofa wife to take a 
third of the husband's payin on divorce by 
mutual consent does not necessarily control 
his power of alienation. His exact words 
are:—‘‘Mz San Shwe's case (13) was not one 
of divorce. The question was as to the 
rightof a husband to disposeof his payin 
during the subsistence of the martiage. It 
was held that it was not shown that a 
husband has no power to alienate his payin. 
.That question is not affected by the rule of 
law which prescribes how payin is to be ^ 
dtalt with (when it still exists) at partition 
on diverce". This shows that the interest of 
the wife, at partition on, divorce, in the hus- 
band's payin is contingent on its existence 
as family property at divorce, The result is 


. thate when the husband has alienated his 


payin the wife loses her share in the specific 
property, though possibly in the final parti- , 
tion and taking of accounts, due allowance 

, will be made for her interest, in the peyin' 
alienated by her husband. 

.l have thus far, in dealing. with the 
powers of alieuation of the husband and 
wife and the, existence of an attachable 
intérest, dealt only with the alienation by 
either, of his or her interest in his or her 
own right, and the,attachability of the in- 
dividual interest of the husband or wife in 
executionof a decree obtained againsthim or 
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her. How far oneof the two can alienatethe 
whole property including the interest of the 
other and how far s decree obtained against 
one only can be executed against the whole 
property are questions the answers to 
which are not based exclusively on the 
principles of Burmese Buddhist Law. I 
shall deal with these questions when 
dealing with the relationship between a 
` Burmese Buddhist couple as partners. 

The effect of thecase-làw seems to me to 
be that either party to a marriage can alien- 
ate his or her interest in all kinds of pro- 
perty during the subsistence of the mar- 
riage. Itis undoubtedly correct that neither 
the husband nor the wife ‘can under’ Bud- 
dhist Law claim partition or separate posses- 
sion of their property while the marriage 
subsists. x 

T shall now consider whether the, rulings 
which recognise such a power of alienation 
are consistent with the fundamental con- 
ceptions of Buddhist Law or the basie con- 
ceptions of the idea of partnership property 
which is what the joint property of the hus- 
band and wife actually is. One cannot expect 
from the Dhammathat writers, in.the then 
state oflegal knowledge, clear enunciations 
of legal principles particularly as they were 
' ‘borrowing their legal ideas from an alien 
and archaic system of law and trying to 
adapt the principles of that system to their 
own social conditions. This much, however, 
is clear: that the Dhammathat writers did 
not consider the ownership of property by 
the husband and wife as anything peculiar 
or as something different from other forms 
of joint ownership, Thus in the passage 
of Manukye, Book VI.'s.43, cited in Ma 
Thu v. Ma Bu (2), the joint ownership 
of property by  hugband and wife is 
put in the same category as other forms 
of joint ownership and the broad principle 
islaid down that one of two joint-owners 
cannot alienate joint property *withou& the 
consent of the other joint owner. In the 
other passage, Book VIII, s. 3, the Lordship 
ofthehusband over the wife is made the 
groand for upholding the husband's aliena- 
tionof joint property, except when it is 
made for immoral purposes. lmay here 
remark that the texts dealing with the lord- 
ship of the husband over the wife, manv o 
which are collected in s. 951 of the Kin- 
wun Mingyi’s Digest are, as a glance 
through them shows, merely an echo of the 
rules of archaic Hindu Law in which the 
wife occupied the. position of & chattel or 
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slave. Considering the position of Burmese 
women at present and what it must have 
been ia historie times and considering, 
moreover, that the equality of the sexes, as 
regards personal relationship and proprie- 
tary rights, runslike a thread through the 
Dhammathats, and is made the foundation 
of legal rules, it is inconceivable that even 
at the time when the earliest Dhammathats 
were composed the condition of Burmese 
society was such as to justify the use of the 
archaic conception of the servility of the 
wife, as a reason for creating special powers 
in favour of the husband. The Burmese 
text-writers inreferring to the husband as 
the lord of the wife, probably meant no- 
thing more than that the husband was the 
dominant partner and the active manager 
of the family affairs whose acts bound the 
wife. The passage in question (Book VIII, 
s. 30f the Manukye) shows that the writer 
had some such idea, because the wife is . 
merely debarred from challenging the alie- 


-nation on the ground that she did not know 


of it, 2. e., that she was not consulted in the 
matter. There are texts (e. g., Manukye, 
Book VIII, s. 3) which seem to countenance, 
or at all events contemplate the alienation 
by the husband of his share in specific pro- 
perty and there are texts which show that 
in- inherited lettetpwa and in payin, the 
inheritor and owner of the payin have 
greater powers of control. It is, however, 
noteworthy, that there are few direct texts 
bearing on the husband's or wife's power of . 
alienating his or her share in the various 
kinds of property during the subsistence 
of the marriage and the Courts, in the de- 
cided cases, base their conclusions on texts 
relating to powers of control over property 
orto stray references about certain property 


. being separate property (an ambiguous 


word) and on the assumption that the power 
of alienation of the husband or wife is co- 
extensive with the interest he or she takes on 
a partition by mutual diverce. This latter 
is, in my opinion, an entirely fallacious as- 
sumption because it fails to take into account 
other fundamental conceptions of Burmese 
Buddhist Law. To illustrate, it is in all the 
Dhatmathats clearly implied that the hus- 
band and wife are jointly liable for th 
debts contracted during marriage and i 
is expressly provided that at the time 
partition each iato be made [table for ha 
the debts. An unrestricted power of alfeny 
tion of even the alienor's own share jn pr 
perty is incompatible with this joint liabi 
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ity and itis hardly likely that the Dham- 
mathat writers would have' countenanced 
such an easy way of avoiding the payment 
of just debts and throwing the whole of the . 


burden on the unalienated portion of the - 


property. 

' In my opinion the rulings which lay down 
that thehusband or wife has an unrestrict- 
‘ed right of alienation over property, hnapa- 
zon, inherited lettetpwa or payin, are un-, 
sound. The extent ofsuch power will now 
be considered, 

It has heen held in very many cases that 
the relationship between a Burmese Bud- 
dhist husband and wife resembles that of 
partners in a partnership. The husband 
and wife do not, it is true, enter into 
an actual partnership agreemént but they 
do, by the contractual act of marriage 
create for themselves a status which 
carries with it ‘the incidents of a part- 
nership, These  'incidénts, therefore, 
though not direcily, are actually the crea- 
tion of a contractual act and in this respect 
the position of a Burmese husband and wife 
is different from that of a co-parcener who 
‘by birth takes ah interest in a joint Hindu 
family trading firm. The latter becomes a 
member of the firm by birth while the Bur- 
mese husband and wife by contract create 
a status for themselves and all the incidents 
ofa partnership. In the case of a Hindu 
joint family trading firm the Indian High 
Courts have applied. the ordinary rules of 
partnership except where the rulesof Hindu 
Law make such principles inapplicable. 
Thus it has been held: that the death of a. 
member. of a Hindu joint family trading 
firm does not dissolve the firm. We shall not,- 
therefore, be far wrong i similarly applying 
the principles of partnership law to the re- 
lationship existing between the husbandand 
wife and to their proprietary rightsexceptin 
those cases where the rules of Burmese Bud- 


dhist Law make those principles inapplie- . 


able. In applying these rules the follow- 
ing points will have to borne in mind:— 
(a) The nature of the partnership.—It will 
be noticed that the husband and wife are 
not only partners in the specific trade, if any, 
carried on by them but they are partners in 
every single transaction whether such trans- 
- action wasentered into by the husband or 
the wife. Each takes a share in the profits 
acquired by the other by virtue of any such 
transaction and acquires also an interest in - 
property thereby acquired by him or her. 
itis essential to bear this point in mind in 
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considering how far the debts contracted; 
by one of the two will bind the other. 
(b) The partnership property.—In- my 


opinion all the property of the couple whe- 


ther hnapazon, lettetpwa of payin must ne- 
cessarily be placed in the category of part- 
nership property. Even in respect of payin 
property the Dhammathats provide that 
the profits derived from it should be 
considered letietpwa, so that the payin 


-cannot be deemed to be absolutely at the 


disposal of that party who brought it to 
the marriage so asto enable him or her to 
alienate that property , without the consent 
of the other. um = 
. Having shortly stated what in my view 
is the proper way to approach the Subject, 
I shall now try to deduce the. principles 


„applicable in respect of the alienation of 


these properties and the consequences of 
| n. It issettled law that no 
partner can alienate even his own interest 


in any -individual partnership property. 


This follows from the -liability of the 


‘whole of the partnership property for the 


partaership* debts, Similarly, in the case 
ofa Burmese Buddhist couple it is not 


‘open to either the husband or the wife 


to alienate his or her -own interest in 
any particular property. To allow him 
or her ‘todo so will be to throw the burden 
of the joint debta on to the party who has 
not disposed of his -interest. Though a 
partner cannot dispose of his interest in any: 
particular property he can dispose of» his 
whole interest in the partnership. Simi- 
larly, I would hold that either of a Bur- 
mese Buddhist. couple can dispose ' of 
the whole of his or her interest in the 


joint estate, Either of the partners -par- 


ticularly the managing partner can dispose 
ofan particular property for the - purpose 
of the partnership such as discharging a 
partnership liability.. Such an alienation 
will be bigding on the other if it was within 
the scope of the alienor’s authority: and was 
done in the ordinary course of business. It 
will be noticed that except in one solitary 
Dhammathat of not very high authority the 


. power of either of the couple in respect 
.of his or her payin is found among the rules 


laid down for partition on: divorce. That . 


,rule provides that each takes his or her 
payin iu the case of eindaunggyis. 


A differ- 
ent rule would applyin the case of ‘non- 
eidaunggyis. These rules, therefore, do noj 
show that in the conception of the Burmese 
Buddhist writers the alienability of payin 
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property wasinany way different from the 
alienability of the other kinds of property 
during the subsistence of the- marriage, t.e., 
during the continuance of the partnership. 
Now I shall consider the consequences of 
such an alienation. -It is elementary law 
that a purchase of a property from one of 
many joint owners takes that particular 
owner's interest in the property and nothing 
more. He can stand in the shoes of his alienor 
to the extent of enforcing an immediate par- 
tition of the property. If the -partuership 
existing between a Burmese Buddhist hus- 
- band and wife be regarded as a partnership 
at will than the alienation of his or her whole 
interest inthe joint estate will work as a 
dissolution and the alienee will beentitled 
to file a süit foran administration of the 
estate and for the taking of accounts anda 
final partition and delivery ofthe alienor's 
‘share to him. Thus, in my opinion, the 
alenee of the whole interest of à Burmese 
Buddhist husband or wife cannot file an 
ordinary partition suit but will have to.file 
. a suit analogous toa suit -for dissolution of 
partnershipand winding up and will get 
his share only after all the joint debts have 
been discharged after due administration of 
the éstate. The purchaser of a specific pro- 
' perty from ` oné of the couple will have to 
adopt the same procedure, and may, as a 
matter of equity, get the property purchased 
by him allotted to the share of his alienor. 
The real: difficulty, however, lies in the fact 
that the «partnership existing between a 
Burmese Buddhist husband and wife is 
- dissolved only by death or divorce. It may, 
therefore, be argued that this partnership 
is notin the nature of partnership ‘at will 
but.in the nature of a partnership fora 
fixed term or apartné:ship which copld be 
dissolved only on the happening of a certain 
event. In my opinion, however, these diffi- 
culties can be avoided by holding; as I 


S 


¥ 


' think it ought to be held, that the relation- ' 


‘ship between a Burmese Buddhist couple 
is analogous to a partnership at will though 
if either of the couple want to dissolve that 
partnership they could do so only by 
. divorce. The reason is that unless a divorce 
' takes-place the incidents attacling to their 
status must necessarily continue and they 
‘must be deemed to continue as partners 


even if they do dissolve the partnership at * 


any particular moment, When, however, 
=the interest of one of the couple is aliénated 
“the alienor takes that interest free from 


such limitation and he can at once ‘get that : 
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interest ascertained in suitable proceedings 
without waiting for divorce or the death of 


one ofthe parties. The alienee of the interest 
of either the Burmese Buddhist husband or 


. wife will take that interest as on date of the 


alienation. Any property acquired sub- 
sequently will not be claimable by him, 
though he may well be bound by all debts 
contracted till the «date of suit. "The re- ' 
marks I have.given above will also indicate 
what can be attached. A person who has 
obtained a decree personally against only 
one of the couple can proceed against his or . 
her share by following the procedure laid . 
down in O. XXI, r. 49, sub-r. (2) of the Code 
of Civil Procedure. He cannot attach any 
particular property even the “payin” pro- 
perty of his judgment debtor. I have thus 
indicated in a general way how far the prin- 
ciples of partnership law are to be applied 
to the case before us. Theyare merely in- 
dications of how the law has to be applied 
and are obviously not exhaustive of the sub- 
ject: . le 

.lhave applied these principles as being 
necessarily applicable to the partnership 
and the alienation of the partnership pro- 
perty, but, even ifthere be any doubt in 
the matter these principles will have to be 
,applied asa matter of equity. 

Ishall makea few remarks, though the 
point does not directly arise, as to the prin- 
ciples which will apply in the case of debts 
contracted by one of'a Burman Buddhist 
couple. These principles are deducible from 
the principles of partnership law and from 
the rules of equity which have been applied 
to cases under Hindu Law and are equally 
applicable to the cases-under Burmese 
Buddhist Law:— i 

(îi) Primarily all debts, whethercontracted 
.by the husband or the wife will be deemed 
to be joint debts, since each party repre- 
sents,and is capable of representing the 
partnership. If the debts had been con- 
tracted for the family business or for family 
purposes or for the benefit of the family, it 
will be binding on both. If it had been 
contracted for immoral or illegal purpose, 
or for purposes which are clearly not family 
purposes, it will be binding only on the 
pereon who contracted the debt and not on 
the other. zu 

(ii) The creditor will be entitled to rely 
on this presumption, and it will be for the 
person GShallenging the debt to show that 
tlie debt is not one which is binding on him 
or her. There is, however, a difference 


e 
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between the debts contracted. by a party 
. whoistheactive manager of the business 
and the debts contracted by a party who is 
only a dormant partner. In the, former 
ease, the presumption that the debt was” 
contracted. for the purposes of the partner- 
ship.or the family is very strong. and the .- 
lender will be entitled to assume that the 
loan is contracted for such a purpose, and 
there is no obligation on him to see to the 
application. of the money, but the person 
challenging the debt will have not only to 
Show that money representing the debt 
was borrowed for purposes not -binding on 
: the partnership or the family, but that the 
' lender had actual knowledge that the debt 
was cantracted for, and applied to, purposes 
not so- binding. In the case, however, of 
a debt contracted by one who.is not the 
active manager of the business, though 
there is a primary presumption that the 
"debt isa joint debt, it will be open to the 
party challenging it to prove that it was not, 
as a matter of fact, applied for purposes, 
binding on the partnership or the family. : 
The moment it is shown that it was not eo” 
applied it cannot bind the party challeng- 
ing it. Thelender cannotassume that it was 
borrowed for the purposes of the partnership 
or the family and on actual proof that the’ 
‘debt was not for such purposes the party 
who did not contract the debt will be free 
from liability irrespective of the knowledge 
ofthe lender and irrespective of the fact 
that the. lender bona fide believéd that he 
was advancing the money for purposes 
binding on the family. This is the result of 
the authority of the manager and his power 
to bind by his act "the partnership. It is 
common knowledge, however, that, in the 
majority of Gases, both the husband and 
wife are joint ‘managers of the family 
business and,the family affairs.. In such 
cases the debts. contracted by either 
would be judged by the principlea appli- 
eable as-if he er she were the sole manager. 
I shall now deal with the question how 
far a decree obtained against the husband 
or the wife is bindingon the other. It has 
been held in many cases by the late Chief 
Court of Lower Burma, two of whigh only 
I shall mention, viz., Ma Sein v. Muthucur- 
pan Chetty (21) andMaNyunv. Texeira (23) - 
that even in cases where the debt in respecte 
of which a decree has been obtained may be 
binding on both the husband and, wife the. 
decree itself will not beso binding unless 
the person whose interest itis sought to 


yr 


-and his wife were 
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bind has been madea party to the suit 


"These cases do not depend upon any pecu- 


liarity of Burmese Buddhist Law but are 
based on the principle that no person can 
be bound by a decree unless he has been 
a party to the suit and to the adjudication 
which resulted in the decree. This, of course, 
is a perfectly sound legal principle’ and 
these rulings, in-my opinion, are wrong only 
because they fail to consider that there 
may be. cases where'a person has been in 
effect a party to the suit, and properly and 
efficiently represented therein, though his 
name was not on the record as a party. Sir 
Daniel Twomey, in his judgment, in Ma. 


: Sein's case (21) did realise thata decree may 
be binding on the wife though she was not a: 


party to the suitin the literal sense, but he 
erred inthinking that she could be deemed 
to have been.a party only if'her husband 
had been sued in the capacity of represen- 
tative of his wife end in his own personal 
capacity whereas what had to be seen was 
whether-the husband though sued in his 
own name was intended to be sued as re- 
presenting * ihe partnership of which he 
the partners, In ‘this 
matter, at-all events, we can, as a Court 


` of Equity, adapt and apply the principles - 


of Partnership Law to the partnership form- 


ed by the husband and wife as their. 


Lordships of the. Privy Council did in 
a Hindu Law case: Deendayal Lal v. Jugdeep 
Narain Singh (32). To ascertain whether 
a decree obtained against the husband alone 
i$ also binding on the wife's “share we 


have to apply the general priapiples of. 
t 


law and equity. In order that a decree 
obtained by the husband, may be binding 
debt was contracted or the liability in- 
curred ‘must haveebeen an active manager 
of the family business and the family 
affairs, 2. e., he must have been the accredit- 


ed ‘representative of the family partner-. 


Shfp. The manager of the family who 
as an accredited representative of the 
family contracted debts, incurred liabilities 
or dealt with the property of the family 
as such representative, must in thé suit 
also be held to have been such.a repre- 
sentative’ so that the other partner or 


member of the family though not a party 
‘to the suit in her individual name was 


in effect. & party having been effectively 
(32). 3:0. 198; ic. L. R. 49; 4 i A. 247; 3 Sar. P. Oe 


J.-730; 3 Suth: P.O, J, 468; 1 Ind, Jur, 604;.1 Ind; Dec, 
(N. s.) 715 (P. O.). gs ` M 


on the wife the husband at the time the - 


^ 
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represented by the manager. [See the 


Privy Council decision of Sheo shankar 
y. Jaddo Punwar(33). Whether the part- 


nership is or is not emectively represented , 


in the suit through its representative de- 
pends on many considerations. For this 
result to ensue, however, the proceedings 
must show that the husband was intend- 
ed to be'sued asthe representative of the 
family partnership. If it is clear from the 
pleadings that he was intended to be sued 
solely in his personal capacity then no 
inference can be drawn that he represent- 
ed the family or the partnership. The 
fact, however, that heis sued in his'own 
-name is no indication that he is not sued 
in his capacity as the manager of’ the 
partnership. The question is a matter of 
construction and of intention. The prin- 
ciple applicable is as follows. A decree 
passed. against a husband who was the 
manager of the partnership consisting of 
himself. and his wife will be binding on 
the wife though she was not a party to 
the suit if the hüsband iu faet represent- 
ed the partnership and contracted the debt 
or incurred the liability within the scope 
of his authority and for the purposes of 
the partnership, and if it is ‘inferable 
from the pleadings that though he is sued 
by. name he is sued as such representative. 
In arriving at a conclusion on this point 
the character of the debt and intention of 
the. parties will be material circumstances. 
In such cases there is also a distinction be- 
tween a mortgage and simple money decree, 
Where a mortgage is executed by the 
manager for necessary purposes and the 
mortgage as such is binding on the part- 
nership the deeree ‘obtained on the morte 
gage against the manager though ip the 
managers name will be deemed to have 
been obtained in respect of the whole 
interest affected by the mortgage, 2. e., 
against him as representing the parter- 
ship. This is undoubtedly a rebuttable 
presumption but in the case of a money- 
decree no such presumption arises and the 
decree-holder will have to establish the 
facts necessary to enable him to bind the 
wifes share. It is hardly necessary to 
say that it is always open to the Burmese 
Buddhist wife who was not aparty to the 


suit to show either in execution proceed- .* 


94 Ind. Cas. 504; 36 A. 383; 18 C. W. N. 968; 
i M) L. T. 115; (1914) M. W. N. 593; 1 L..W. 645; 20 
* ©. L. J. 282; 12 A. L, J. 1178; 18 Bom. L.R, 810; 411. 
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ings or by separate suit that the debt in 
respect of which the decree was obtained 
was not binding on her or that her hus- 
band did not properly and effectively re- 
present her and her interests in the suit. 

The decree referred to in the first and 
second questions under reference is appa- 
rently a personal decree against the husband 
and the answers are based on that assump- 
tion. : 

For the reasons given above my answers' 
tothe question referred are the same as 
that of my brother Maung Ba. 

Heald, J.—I have had the advantage of. 
reading the judgments of the Chief Justice 
and -of the other Judges of this Bench, and 
the propositions which I deduce from them 
and which we all seem to accept are as fol- 
lows:— . : 

(a) In respect of the property of the mar- 
riage whether that property bethe payin 
property of either party or lettetpwa property - 
of the marriage, a Burmese Buddhist 
husband and wife are partners, and all tke 

property of tae marriage, whether payin cr 
lettetpwa, is partnership property, 

(b) In Burmese Buddhist Law the partner- 
ship between husband and wife is dissolved 
only by death or divorce, and neither partner 
is entitled to separate possession of any 
share of the partnership property or of the 
profits of the partnership until the partner- 
ship is dissolved by the death of one partner 
or by divorce. 

(c) Either husband or wife or both may 
represent the partnership in dealing with 
third persons. : 

(d) There is a presumption that debts 
contracted by either partner bind the 
partnership and are recoverable out of the 
partnership property. ` 
. (e) There is a presumption that a suit 
brought against either of* the partners 
is a suit against the partnership and 
that in such a suit a partner who is not 
joined as a party to the suit is represented 
by the partner who is joined as a party. 

(f) A decree against either partner can 
ordinarily be executed against any partner- 
ship property. 

These findings are, I think, a sufficient 
basis for the following answers to the ques- 
tions referred, so far as the present case is 
concerned :— 

(1) Where property which was payin 
property'brought by a Burmese Buddhist 
husband to the marriage is during the 
subsistenceof the marriage sold in execu: 


e^ 
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tion of.& decree against him for a debt 
incurred by him iu a business carried on by 
him while he was living with the wife, no 
question of the separate interests or shares 
of husband and wife in such property ordi- 
narily .arises, because payin property is 
property of toe marriage and the whole 


of the property of the marriage is ordinarily. 
available for the satisfaction of debts incur- ' 


red by either husband or wife. 

(2) Where the property is jointly acquired 
lettetpwa property, no such question ordi- 
narily arises for a similar reason. 

(3) A decree against à Burmese Buddhist 
husband (or wife) ean ordinarily be executed 
against the property of the marriage; 
whether payin or leite'pwa, to the extent of 
8) much of such property as is necessary to 
satisfy the decree. 

These answers are, however, neither direct 
answers to the questions 
referred. They are not direct answers 
because the first two questionscontem plated 
a case where it was only the interest or 
supposed interest of the husband in payin 
or lettetpwa property which had been sold 
in execution, and not the property as a 
whole. So far a3.this defect in the answers 
is concerned I think that it may be left to the 
Bench which will decide the appeal to apply 
to the facts of the particular case the general 
rules which we have laid down. Those 
general rules are not complete answers to 
the questions referred because it has been 
necessary to use the word "ordinarily" in 
all of them. Oases may possibly arise in 
which it may be held that the debt is nota 
partnership debt. Such cases will probably 


be few since it seems clear that under’ 


Burmese Buddhist Law a husband and wife 
are partners in practically all the activities 
of their married life, but ifthey should arise 
they will, I think, fall outside the scope of 
the rules as I have stated them. Since the 
debt will not bea partnership debt it will 
not be recoverable out of the partner- 
ship property, but would ordinarily be 
recoverable out of the separate property 
of the partner who incurred it. Butin 
my order of referenceI suggested that the 
provisions of Burmese Buddhist Lay which 
contemplate the separate ownership of 
property by a husband-or wife during the 
subsistence of the marriage refer toe 
kinds of property which no longer exist, 
If that view is correct, then it would appear 
that there is nowno provision in Burmese 
Buddhist Law for theseparate ownership of 
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property by either husband or wife, and that 
all propérty held by them or by either of 
taem is property of the marriage. It would 
seem fo follow that there is no property 
outof which a debt due by the husband 
or wife personally and not as à partner can 
be satisfied during the subsistence of the 
marriage. My brother Chari meets that 
difficulty by suggesting that the provisions 
of O. XXI, r. 49, might be applied in such 
a case, but there are obvious difficulties in 
applying those provisions to a partnership 
in which the profits are not partible until 
the dissolution of the partnership and in 
whieh the partnership can be dissolved 
only by death or divorce, 1t seems probable, 
therefore, that the difficulty will have to be 
met in some other way, possibly by the 
recognition of a right to separate owner- 
ship of property by husband or wife, and it 
isto be hoped that some solution will be 
found in tbe new Code of Burmese Buddhist 
Law which is now being prepared. 

So far as the present case is concerned I 
thiok that theanswers which we have given 
to the questions referred will be sufficient 
for the decision of the appeal and that, 
therefore, 1t 1s unnecessary for us to consider’ 
what view should be taken in a case which 
falls outside the scope of those answers, or 
in a case where there is more than one 


I note that I agree that the ruli : 
the Chief Court in the case of Ma NUS : 
Texeira (23) and of this Court in the cage of 
C. T. P. V. Chetty Firm v. Maung Tha 
Hlaing (25) in so far as they express views 
which are not in accordance with the 
propositions which we have stated or the 
dise Ja we havelaid down must be 
regarded as being oy isi 
eee g 4 erruled by the decision 

Doyle, J.—I agree with the vi 
the other members of the curia as kn 
up by my, brother Heald. I cannot EO SO 
far in analogy as my brother Chari. 
Burmese custom has invested the relation- 
ship of husband and wife in respect of 
their joint property with the principal 
incidents of a partnership but, that” part- 


nership ig enot complete in the s 

s. 239, Contract Act. The iud RE 
which a marriage results is not primarily 
concerned with property; marriage im- 
poses on the husband and wife liabilities 
established by custom in regard to theiz 
property out of which they cannot contract 


themselves by agreement at the time of 


` 


598. S 
‘their marriage. The introduction of the 
remedy prescribed by O. XXI, r. 49, would 
-be a negation of the principle on which 


-our general conclusions are based that 


joint property is indivisible during marri- 
age, its application would be difficult and 
would frequently involve the party whose 
- share was. not sold in great hardship and 
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. Bion. 


unnecessary litigation; it would probably - 


allow a spendthrift husband bya ‘bogus 


alienation, of a small part of his payin to- 


realise his share of the joint property ; 
finally it would act inequitably by lowering 
the value of the share of the partner whose 
. Share was not sold up. 


-A.N. a. Reference answered accordingly. 





PATNA HIGH COURT. 

Sgconp CIvIL APPEAL No. 1004 or 1924,. _ 

November 12, 1926. . 
Present:—dustice Sir B. K. Mullick, Kr., 

and Mr. Justice Kulwant Sahay. 
SADHU- SARAN RAI—PLAINTIFF— 
| : ' APPELLANT ; 
versus 
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The trial Court found that the plaintiff 
had not been dispossessed from the mort- 
gaged land on the date alleged. 

In appeal the Subordinate Judge has 
found that the plea of payment is false. 
He has not come to any finding on the 
plaintiff's case with regard to disposses-, 


In second appeal before usit is urged 
that the case should be remanded in order 
that the Subordinate Judge may consider 
the evidence on the question of dispos- 
session. In our opinion this is not neces- 
sary. The finding that the bond has not 
been discharged and that its, possession 
by defendant No..2 does not prove that 
it has been discharged, is sufficient for. 
the disposal of the case. It was not ne- 
ceseary to gointo the further question as 
-to whether the plaintiff was or was not 
dispossessed on the particular date alleg- 
ed in‘ the plaint. It was admitted in 
course of the trial that the plaintiff was 
not in possession of the mortgaged land and, 


, therefore, be was entitled to a decree on 


Lala BARHAMDEO LALL AND ANOTBER— : 


. DEFENDANTS— RESPONDENTS. 
Court Fees Act (VII of 1870), s. 11—Money Suit, 


dismissal of—Appeal—Interest pendente lite, accrual’ 


of—Court-fee in respect of pendente lite interest, 
whether payable. . Bets ] . 

Where a money suit is dismissed by the trial Court 
and the pleintiff appeals, he cannot be required to 
‘pay Court-fees on any amount in excess of the amount 
‘claimed in the plaint by reason of the fact that 


further interest has accrued during the pendency of. 


the suit inthe trial Court. 
. Appeal against a decision of the Sub- 
.- ordinate Judge; Shahabad, dated the 26th 
May, 1924, reversing that of the Second 
Court Munsif, Arrah, dated the 28th May, 
1923. AE f rc a 
: Mr. K. P. Jayaswal, for the Appellant. 
‘Messrs. S. N. Sahay and Sambhu Satan, 
for the Bespondents. 
' JUDGMENT. 


Mullick, J.—The plaintiff sued forthe . ` 


recovery of a sum of money which he 
bad lent'to the defendant Mo. 1 upon a 
"usufruetuary mortgage-bond. Subsequent 
to the mortgage the’ defendant No, 1 


sold the land to the defendant No. 2 and’ 


_ „the defendant No. 2 filed the bond in Court 


jn proof of his allegation.that the bond had - 
‘been discharged and that the plaintiff was 


. not entitled to any decree. - 


2 


the mortgage still outstanding. 

The appeal is dismissed with coste. 

The Stamp Reporter -has reported that 
deficit Còurt-fee amounting to Rs. 14 is 
due from the plaintif upon his memo- 
randum of appeal in tbe first Appellate 
Court by reason of the acerual of interest 
upon the principal amount since the fil- 
ing of the plaint. We cannot find any 
provision of law authorising the assessment 
of Additional Court-fee by reason of the 
accrual of interest pendente lite. Here 
the appeal was by. the plaintiff and the 
subject-matter in dispute was the amount 
claimed in the plaint, and no question 
arose under s. 11 of the Court Fees Act, 
In an appeal-by the defendant, it might > 

ave been otherwise.. The plaintiff was 
rightly called upon to pay only upon the ' 
claim laid in the plaint. - ] ' 

Kulwant Sahay, J.—I agree. 

Z. K. - . Appeal dismissed, 
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BOMBAY HIGH. COURT." 
OnIMINAL ÁPPBAL No. 55 or 1927. 
. . April 12, 1927. 
Present:—Mr: Justice Fawcett and 
: Mr. Justice Patkar. ws 
', + RMPEROR-—PaosEOUTOR 
versus E 
KADARBHAI USUFALLI BOHRI— 


: ACCUSED— RESPONDENT. 
Forest Act (VII of 1878), s.:39—N otification of 


porter, whether liable to pay duty—Construction of 
fiscal -Statutes—Pénal Code (Act XLV of 1860), s. 186 
—Üfficer acting without jurisdiction—Obstruction, 
© whether offence—Bona, fides of officer, effect of.. 

Clause (b) of s. 39 of the Forest Act, which imposes 
a liability to levy of duty on all -timber or other 
forest produce ‘which is brought from any place 
beyond the frontier of British India’ and the Notifi- 
cation of the Bombay Government under that clause 
only contemplate the levy of duty from a person who 
has actually brought the timber from a foreign 
.place to the place where the duty is leviable. 
Timber of which & person obtains possession and 
.Whieh has been originally brought to British India 
from a place beyond the frontier -of British India 
by another person, is not liable in the hands of the 
former to duty where he has not taken any part in 
< the bringing of that timber from the place beyond 
the frontier. [p. 594, col. 2; p. 593, col. 1.], 

Chunilal Mani Lal v. Emperor e relied on. 

Section 186 of the Penal Code does not -cover the 
case of a public servant, who, instead of acting in 
the discharge of his public functions as there con- 
templated, is acting wholly outside his jurisdiction 
‘or authority. [p. 595, col. 2.] 

Emperor v. Shivdas Omkar Marwadi 
Empress v. Tulsiram (4), followed. 

The question whether a public servant was acting 
in the- discharge of his public functions is a question 
of fact and not a matter of the public : servant's 
intentions. His intentions may be perfectly honest, 
but, ifin fact and in law the functions in discharge 
of which .he is obstructed are not public functions, 
no offence can be committed under s. 186 of the Penal 
Code. [p. 596, col. 1.] : 

In the case of penal Statutes and fiscal enactments 
strict construction most favourable to the subject 
ought to be adopted. [p. 597, col. 1] . 

Criminal áppeal by the Government of 
. Bombay, from an order of acquittal passed 
by ‘the Sessions Judge, Hast Khandesh, 
reversing the conviction and sentence passed 
by the Magistrate, First Class, Jalgaon. | 

Mr. P. B. Shingne, Government Pleader, 
for the Crown. : 

‘Mr. Jayakar, (with him Mr. P. V. Kane), 
for the Respondent. : OL a 


JUDGMENT. i 


Fawcett, J.—In this appeal by the 
Government of Bombay, there are only two 
questions before us, The frst is, whether 
under s, 39 of the Indian Forest Act (Act 


| 38 


(3) and Queen- 
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VII of 1878) and: the Notification of the 
Government of Bombay No. 9475, dated 
January 5, 1925, timber or other forest pro- 

` duce of the,kind méntioned in the schedule | 
to the Notification isliable to alevy of duty 
as prescribed in the Notification, when 
brought into the East Khandesh District, 


. not directly from oneof the States men-' 


tioned in the Notification (in this case the 
Indore State) but from Harda in the 


Bombay Government—Duty ‘on timber brought from : Central Provinces, to which it had been 


Foreign State—Bona fide ‘purchaser from direct im-: 


removed from that State. The second point 
is, whether, supposing the timber was not 
liable to this levy, the Range Forest Officer 
was acting “in the discharge of his public, 
functions” within the meaning of s. 186 of 
_ the Indian Penal Code, so that the obstruc- 
‘tion offered by the accused in the case was 
punishable under that section. Both these 
questions have been discussed very fully 


‘and carefully by the learned Sessions | 


Judge. . 

The first pointis one of construction of 
the -words of s. 39. This authorizes the 
‘Local Government, subject to the control ` 
of the Gévernor-General in Council, to— 
."levy a duty in such. manner, at such 
places and at such rates as it may from 
time to time prescribe by a notification: in 
the Local Official Gazette on all timber or 
other forest-produce— . " 

(a) whichis produced in British India 
and in respect of which the Government, 
has any right; . 

(b) which is brought from,any place 
beyond the frontier of British India,” 

There is a proviso that no notification 
‘directing the levy of a duty, in the case. of 
timber and other forest-produce brought. 
.from any place beyond the frontier of 
BritishIndia, whichis not under the control 
of thfe Local Government, shall not be issued 
without the previous sanction of.the Gover- . 
nor-General in Council. This section is to 
be read with s. 82 of the Indian Forest Act, 
which gives a lien on forest produce, if the 
amount of any money payable to Govern- 
ment under the Act is not paid, and in. 
certain other cases. If the timber now in 
question was.timber, in respect of which a 
levy ‘of the duty mentioned in the notifica- 

.tion of the Local Government could be 
made, then the Range Forést Officer had 
power to take possession of such timber, 
until the amount due was paid, under the 
provisions of s. 82. Two opposing construcs 
tions are put before us. The Government 
Pleader argues that cl. (b) of s,.39 contains 


x 


“594. 
` nothing. to restrict its: general language, 


'' such as words saying the timber must be 


brought directly from a .place outside 
British India, and that timber which had 
been produced in the Indore State and 
brought therefrom to any place in British 
- ‘India would still be liable to the duty, as 

“soon. as it was brought into East Khandesh. . 
On the other hand, Mr. Jayakar for the 

aceused contends that it Would be absurd to 

construe this elause in such a wide way 

without regard to the possibility of there 

being à number of intermediaries before 

the timber reaches a dealer in Khandesh, 
and that the clause should be strictly limit: 

ed to the case where the timber or other 

forest-produce is actually brought by the 

person alleged to be liable to the duty from’ 
. the State into East or West Khandesh. 


The trial Magistrate took the view that 
the natural interpretation -of this cl. (b) 
. would be to treat Índore timber, wherever 
it firat went, and no-matter whether there 
was a great lapse of time and it changed 
hands several. times, as liable to duty as 
soon as it entered East Khandesh limits. 
"The Sessions Judge, on the contrary, held 
that the words “brought from Indore into 
Khandesh," to, use the language of the 
. Notifieation, were not equivalent to "pro- 
duced in Indore and” brought into Khan- 
desh”; and that, if a Nagpur merchant, 
. for instance, buys Indore forest-produce 
and stocks it at his depot at Nagpur, and a 
Ehandesh merchant buys it from him bona 
„Jide aad brings it to Jalgaon from Nagpur, 
` it cannot be regarded as brought to 
Jalgzon from Indore: and so liable to be 
taxed. He saysthat even if the Govern- 
ment intend to impose duty on all Native: 
State forest produce, irrespective of, the 
place whence it is brought into Khandesh, 
-heo doubts whether they can do so under the 
powers conferred by s. 39 (b) of the Indian 
Forest Act; that the two clauses of that 
section made a clear distinction between 
the words “produced” and “brought”; and 
shat, unlike cl. (a), cl. (b) did not purport 
to make the taxability depend on the place 
of the production. He further says thatthe 
tule, which is always to be applied in con- 
struing fiscal Acts, is that a‘ duty or tax 
cannot be imposed except by clear and dis- 
tinct words, and that such Acts cannot be 
extended by implication. 


~ The question has been very ably discuss- 
ed before us, and | have come to the cons 
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clusion that the- view taken by the Sessions : 
Judge is correct for the following reasons. 

In the first place, as pointed out by the 
Sessions Judge, the general rule of con- 
struction is that fiscal Statutes must be 
constructed strictly: cf. Empress. v. Kola 
Lalang (1). In considering whether a duty 
is leviable on certain timber or forest-pro- 
duce, a question that obviously arises is, 
who is to pay that duty. The section 
itself contains nothing definite on that 
point, But, clearly, in the case of timber or 
other forest produce falling under cl. (a), 
the duty would be leviable from the person, 
who first acquires the timber or forest- 
produce and removes it from the forest, 
where it has been produced. The clause 
contemplates Government having certain 
rights in respect of such produce. When 
some person buys or otherwise acquires a 
right to possess and control it, then obvious- 
ly the duty would be taken from such a 
person. Then eoming to cl. (b) the ordi- 
nary interpretation would bethat the duty 
is to be levied from the person who 
actually brought the timber from some 
place outside British India to the place, 
where on its importation the duty becomes 
leviable. This is in accordance with. the 
ordinary principle that for instance, 
governs the importation of goods by sea. 
The Sea Customs Act, 1878, for instance, in. 
s. 20 and other sections, clearly lays down 
that it is the owner of the goods, who ac- 
tually imports them, who has to pay the 
customs duty that may he leviable upon 
those goods. There may, of course, be 
special provisions,’ rendering some other 
person liable for payment of the duty in 
question. But, in the absence of any such 
provision, the ordinary principle would be 
that itis the actual importer, who has to 
pay the duty. I think this isa qonsideration, 
which has an important bearing on the 
point we have to decide, because s. 39 must, 
in rhy opinion, be taken to contemplate the . 
levy of a duty on ordinary principles, such 
as I have mentioned. That being so, it 
Seems to me that it would be straining 
cl. (b) to hold that timber, of which a 
person pbtains possession and which has 
been” originally brought from a place 
beyond the frontier of British India, is 
Mable in the hands of that person to duty, 
though he has taken no part in the bringing 
of that timber from the place beyond the 


" 80, 214; 100, L. R, 159; 4Ind, Dec, (X.a) 
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frontier. There may, of course, be cases of 
conspiracy to escape the levy of the duty, 
where such'a person might still be liable, 
because he is shown to have taken part in 
the bringing of the timber from the place 
beyond the frontier. But, otherwise, it, 
seems to me that what the clause only con- 
templates is the levy of duty from a person, . 
who has actually brought timber from a 
_ foreign place where the duty is leviable; 
and if, in fact, a person has not brought it 
from such foreign place and has not parti- 
cipated in a conspiracy of the kind I have 
mentioned, then the timber is not liable in 


his hands to à levy of duty. In support’ 


of that conclusion, I may refer to Chuni Lal 
Mani Lal v. Emperor (2). The accused in 
that case consigned certain  Mhowra 
. flowers partly at the Nadiad and partly at 
the Umreth Stations of a.Railway Company 
for conveyance to Nandod in the Rajpipla 
State. The goods were taken possession 
' of by the Railway Company and were con- 
veyed to Ankleshwar, for transhipment into 
the Rajpipla State Railway. Ankleshwar 
was a place in & prescribed . area, within 
which even the possession of Mhowra 
flowers without a permit was unlawful 
(8. 184 of the Bombay Abkari Act) The 
Mhowra flowers were attached at the Ank- 
leshwar Railway Station and the accused 
was convicted and sentenced under s. 43 
(2) of the Act.’ On revision it was held by 
this Court thatthe accused had not com- 
mitted any offence, for he personally did not 
possess the Mhowra flowers within the pre- 
scribed area or transport them within, or 
import them into or export them from that 
area. The principle of personal importation, 
on which I have laid some stress, is thete re- 
cognized by the Court, whsn it said that 
the acoused had taken no personal part in 
that particular importation of Mhowra 
flowers into Ankleshwar, and that there 


was no evidence to show that he conspired, 


with the Railway Company in regard to 
such importation withouta permit. Accord- 
ingly, it was held that he was not guilty of 
the offence of which he had been convicted, 
Ifit is the intention that timber gr other 
forest-produce should be chargeable in a 
case like the present, then, in my opinion, ' 
the section must be amended sò as to give 
clear authority for such levy of duty. As 
el. (b) stands, the view taken by the 
Sessions Judge isin my opinion, correct, 

o 27 Ind. Oas. 836; 17 Bom, L. R. 72; 10 Or. L. J. 
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Imay add that 


the Sessions Judge “was 


that there 


it has been found by. 


nothing in the evidence in this case to’ 
suggest that the accused had any interest ' 


in the firm, which got this timber from the 
Indore forest and stored it in their depót 
at Harda in the Central Provinces, nor any 
evidence that he himself had brought the 
timber from Indore and stored it in their 
depót at Harda, with the object of avoiding 
duty. The Sessions Judge further says 
that he is not proved to have had anything 
todo with the purchase of the timber in 
the.Indore State or its transfer from there 
to the depót at Harda. When he pur- 
chased it, it had become the property of the 
Harda firm, and he brought it into East 
Khandesh District from Harda, and not from 
the Indore State. On these findings, it 
seems to me clear that neither s. 39 nor the 


notification thereunder, suffice to make 


any duty leviable in respect of this par- 


ticular timber. 
On the second point, I am of opinion 


that we should follow the ruling in Emperor’ 


v. Shivdas Omkar Marwadi (3) and the 


similar ruling in Queen-E mpress v, Tulsiram' 


(4) that s. 156 does not cover the case of a 
public servant, who, instead of acting in 


the dischargeof his public functions as 


there contemplated, is acting wholly outside 


his jurisdiction or authority. The provi- ' 


sions of s..99 are immaterial, for the condi- 
tions under s. 186 must be satisfied before 
a conviction can be obtained “under that 


section and the view of-this Court, contrary-- 
in some respects to the view taken by: 


the Madras High Court, is that s. 185 does 


Hert, no doubt, the Range Forest Officer 
was acting in perfect good faith, but it is 
shown that he had no jurisdiction what- 


ever to seizes any of this timber under. 


8.'820f the Indian Forest Act, or under 
any other enactment. 
opinion that the conclusion of the learned 
Sessions Judge is correct and I would dis- 
mis3 this appeal. . 
Patkan, J.—I agree, 


lower Court. The concurrént finding of 


both the Courts is that the accused obstruct- ' 
‘ed the: Range Forest Officer, when he was ' 


searching for Indore rafters in the depóg 


(3) 19 Ind. Cas, 507; 15 Bom. L. R. 315; 14 Cr. L. J, 


1. 
^) 13 B. 168; 7 Ind. Deo. (N, &) 112, 


an officer, who is acting 
wholly outside his jurisdiction or authority. ' 


Therefore I am of : 


The facts have 
been fully stated in thejudgmentof the. 
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of the accused. The question which arises 
for decision in this case is, whether the 
Range Forest Officer was acting in the 
discharge of his public functions within 
the meaning of s. 186, Indian Penal Code. 
The public functions mean legal and legiti- 
mately anthorised public functions and 
do not cover any act which a public func- 
tionary may take upon himself to perform. 
Cf. Lilla Singh v. Queen-Empress (5) and 
Queen-Empress v. Tulsiram (4). It was held 
in Emperor v. Shivdas Omkar Marwadi (8) 
that the question whether the public 
servant was acting in the dischargeof his 
public functions is a question of fact and 
not a matter of the public servant's inten- 
tions. His intentions may be perfectly 
honest, butif in fact and in law thefunc- 
tions in discharge of which he is obstructed 
are not public functions, no offence can 
be committed unders. 186. Reference was 
made to s. 99 of the Indian Penal Code, 
but no offence other than the obstruction 
to the public servant was committed in this 
case, and the right of private defence was 
not set up on behalf of the accused. I 
do not think that s. 99 has any relevance 
to the question we are considering in the 
presentcase. The question in this case is 
whether the functions which the Range 
Forest Officer was performing fell within 
or outside the jurisdiction or authority, 
which heas a public servant possessed. 
The obstruction in this case was to the 
Range Forest Officer taking possession of 
the Indore rafters in the depót of the 
accused. The Ranger was authorized to 
take possession of the rafters under e. 82 
of the Indian Forest Act, 1878, and he 
could only doso, if duty was payable in 
respect of the raftera. The question, there- 
fore, is whether duty was leviable onthe 
rafters found in the depêt of the accused. 


The duty is imposed under s. 39 of the, 


Indian Forest Act on timber an@ other 
produce ] ^ i 

(a) which-is produced in British India, 
and in respect of which the Government 
has anyright ; 

(b) which is brought from any place be- 
yond the frontier of British India. 

The Government Notification No. 9475, 
dated January 5, 1925, issued under cl. (b) 
of s.39 of the Indian Forest Act refers 
to timber or other forest-preduce which 
ig* brought into East Khandesh from Indore 
and other places. 


(B) 22 C. 286; 11 Ind, Dec, (x, a.) 19 
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Now, cl. (a) ofs. 39 refers to the source 
or origin of the forest produce, i. e, 
Britist India, and cl. (b) only refers to 
its importation, presumably regardless of 
its source ororigin. It is found by the 
lower Court that some of the rafters 
were imported from Indore to Harda in 
the Central Provinces in British India, 
that the Government of Central Provinces 
have not issued any Notification under 
8.39 ofthe Indian Forest Act that the 
firm of Amarsing Attarsing sold the rafters 
to the accused as per bill, Ex.16. It is 
not shown that the accused was in any 
way concerned in importing the rafters 
from' Indore to Harda. It is found that 
he purchased it bona fide from Amarsing's 
firm and brought it into East Khandesh 
from Harda inthe Central Provinces and 
not from the Indore State. 

Itis argued by the learned Government 
Pleader that the duty was leviable as it 
was Indore timber and brought from Indore 
to East Khandesh. But the timber was 
brought from Indore into Harda and was 
not liable to duty at Harda as there was 
no Government Notification under s. 39 of 
the Indian Forest, Act in force in the 
Central Provinces. The aecused brought 
the rafters from Harda to Jalgaon in East 
Khandesh, and, therefore, it was neither 
brought from Indore within the wording 
of the Notification nor brought from any 
place beyond the frontier of British India 
within the meaning of cl. (b) of the Indian 
Forest Act. It is said thatthe intention 
of the Act and the Notification wasto impose 
duty on Indore timber at any time when 
it was brought into East Khandesh. But 
‘the intention ought to be ascertained 
from the words used in the enactment, 
Speaking not of & penal Statute but of the 
Companies Act, Lord Watson fn Salomon 
v. Salomon & Co. (6) said (page 38*):— 

"'Intention of the Legislature'is acommon 
but very slippery phrase, which, properly 
understood, may signify anything from 
intention embodied in positive enactment 
to speculative opinion as to what the 
Legislature probably would have meant, 
although’ there has been an omission to 
enact it. In a Court of Law or Equity, 
what the Legislature intended to be done 
or noi to be done can only be legitimately 
ascertained, fiom that which it has chosen 

(6) let A. O .2; 66. L J. Ch. 35; 75 L. T. 420; 45 


W.R. 193; 4 Mans n 89, : 
Page of (1807) a.—[Ed] — ^ 
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to enact; either in exptes§ words ‘or by 
reasonable and necessary implication.” 

“In the case of penal Statutes and fiscal 
enactments strict construction most favour- 


^ 


able to the subject ought to be adopted. . 


Bee Mylapore Hindu Permanent Fund v. 


. Corporation of Madras (7) and .Manindra : 


Chandra Nandi v. Secretary of State for 
India (8). Halsbury's Laws of England, 
oe XXVII, paras. 339 and 345, pages 177 
and 180. | 


I think, therefore, that the timberin this, 


case was not liable to duty either under 
.. & 39 of Indian Forest Act or under the 
' Notification issued by Government ‘and 
therefore, the Range Forest Officer had 
no jurisdiction to take possession of this 
timber under s. 82 of the Indian Forest 


Act, and the accused’ was not, guilty of. 


186 of the Indian 
The appeal must, therefore, 


au offence under 8. 
Penal Code. 
be dismissed. 


À. N. A. 
(7) 31 M. 408; 3 M. L. T. 
(8) 34 O. 257 at p. 268; 5 


. Appeal dismissed. 
400; 18 M. L. J. 348. 
O. L. J. 18. 


_ PATNA HIGH COURT. |. 
Criminal Reviston No. 671 or 1926. . 

: December 1, 1926. . 
Present :—Justice Sir Jwala Prasad, Kr., 
and Mr. Justice Macpherson. 
SAADAT MIAN AND OTHERS—ACCUBED— 

; PETITIONERS: i 

versus . - t9 

" EMPEROR—Oprosite Party. `| 
Criminal Procedure Code (Act.V of 1898), ss. 162 
(1, 208, 215—Enquiry before committal—Accused's 
, right to reserv® cross-examination till copies of state- 
ments to Police are furnished—Summoning of defence 
witnesses—Discretion of Magistrate—Refusal to sum- 
mon, whether illegal— Statements before Police—Rules 
' as to' granting of copies to accused. -> E 
There’ is no provision entitling tbe accused to 
postpone the cross-examination of witnesses till all’ 
the prosecution witnesses are examined-in-chief in 
the case of inquiries into cases triable by a Court of 
Session. "The Magistrate, however, has a discretion 
to dllow the accused to postpone cross-dkamination: 
in suitable circumstances, but he cannot throw any 


obstacle in the exercise of the liberty-of-the accused . 


to V i prosecution witnesses. 
1642. . - : 
~ Where the accused have applied for copies of 
statements made by ‘prosecution wifnesses to ‘the 
Police during investigation, with a view to .cross- 
examine the witnésses and the Magistrate has order- 
ed such copies to- be furnished under the proviso to 


[p. 599, cols. 
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8.102.(l) the Magistrate is bound te postpone tha 
oross-oxamination of the witnesses until such copies 
are furnished to the accused and to afford the accused 
an opportunity te cross-examine after receiving such 
copies. Omission to do so constitutes a direct viola- 


tion ofthe statutory provisions of.s. 208 (2) of the. 


Code aad vitiates a commitment: [p. 600, col. 1.) 
Under s. 208 (3) of ‘the Code, in inquiries preceding 
commitment, although a "Magistrate is bound to issue 
process to compel the-attendance of witnesses, he has 
the power to refuse to summon them for reasons to 
be recorded and, consequently, the rejection of an 


application by the .aecused to summon his witnesses, | 
for which reasons are recorded by the Magistrate, ia . 


ne an illegality vitiating the commitment. (p. 599, 
col.2.] '. . s 

Per Macpherson, J:—There is, no real obscurity in 
the proviso to s.162 (1) ofthe Crimizial Procedure 
Code so far ‘as the grant of copy is corcerned. Two 
points in particular stand out, and strict adherence 


to them, which unfortunately'is rare, will obviate ' 
much confusion, In the first place, the question of ' 


furnishing to the accused a copy of the statement of 
& witness recorded by the Police in the course of the 
investigation into an offence does not at all arise until 
-the: witness is called for the prosecution at the 
inquiry or trishin respect: of the. offence and, second- 
ly, the Court is not competent to direct that the 
accused be furnished with à copy of such statement 
unless it contains something which constitutes a 
contradiction to & statement made by the witness in 
his deposition at such inquiry or trial These two 


. -circumstances must co-exist before an accused is 


entitled under the proviso tos. 162 (1) to such a 
copy. .[p. 602, col. 1.1 


. s 


Criminal revision from an ordér of the 


Magistrate, First Olass, Arrah, dated the 


2nd October, 1926. : 
Sir Ali Imam (with him Mr. M. Noor-ud- 
din), for the Petitioner, 


.. Mr. H. L. Nandkeolyar (Assistant Govern- . 


ment Advocate), for the Crowne 
EE JUDGMENT. 

Jawala Prasad, J.—Thisis an ap- 
plication to quash the commitment made 
by the Magistrate to the Court. of Session 
for a charge of dacoity. and other offences. 
The application is made unders. 215 of the 
Code of Criminal Procedure under which 
the High Court can quash a commitment 


‘solely on 2 point of law. 


».It is ‘urged that the Magistrate contra- 
vened the statutory provisions set forth in 
Chap. XVIIL of the Code. of Criminal 
Procedure with respect to zn inquiry for 
the purpose of committing to the Court of 
Session, ,inasmuch as (1) he refused the 


‘petitioners tbe liberty to cross-examine the . 


witnesses for ibe prosecution and (2) he 
refueed to issue processes and examine the 
deferce witnesecs. 

The case was pending for somelime be- 
fore the Magistrate, and on the 10th Sep- 
tember, 1926, the accused put ina petition 


under s; 526 of the Code of Oriminal Pro 





1 DUM: 


* cedure, and (m ‘case was accordingly ad- 
<: journed: till.the 24th September, 1926 No 
“steps, however, were taken'for transfer of 
“the case, and the enquiry commenced on the 


-: 94th September, 1426. On that day five - 


witnesses were examined-in-chief on be- 
.' half.of the prosecution and they were dis- 

` charged with an order to. appear when call- 
|. ed,” After the examination-in-chief of the 
: - firstwitness for the prosecution Gauri Shan- 
‘kar Prasad, the Magistrate recorded the 


id ‘following note: underneath the deposition 


‘of-that witness :— 
' " The défence Counsel destined to cross- 
‘examine the witness until he gets a-copy 
of the witness's statement recorded by the 
‘Police. He puts in a petition for copy. Itis 
' now 2-35 ». M.’ 
As regards the other four Aineen ex- 
. amined on that day, the note of the Magis- 
trate is: “Cross-examination declined at this 
-Stage"-but at what stage it does not appear 
from the record. The accused. put in a peti- 
tion stating that the witnesses for the prose- 


euiion had made statements before the. 


' .Police during the investigation ofthe case 
andthat the accused were entitled under 
- the law to be supplied with copies of those 
Statements. The Magistrate recorded the 
“following order upon that petition : 

“The Public , Prosecutor and defence 
Counsel want to show some authorities to- 
morrow. Put up to-morrow.' 

This order was recorded on the 24th Sep- 
_ tember. On, the following day, the 25th 
^ September, the Magistrate passed the. fol- 
.Jowing order: ~ 

" Copies may be ‘granted of the deposi- 


` tions of the witnesses before ' the- Police on 
examine the witnesses with regard to the 


. payment of proper Court-fee.” 

On the 25th' September, the Magistrate 
examined six prosecution witnesses-in:chief 
and discharged them with an. order to ap- 
pear when called. In the depositions of 
those six: witnesses the Magistrate recorded 

' the following order :— 
z. mt Oross- examination declined 
. stage.” 

It is not clear whether the order passed 
by the *Magistrate.on the petition of.the 
accused directing copies of the statements 
ofthe witnesses examined by the Police to 
be given to the accused referred to the'six 

' witnesses examined on tbe 25th September. 
. Assuming thatthe order referred to those 
witnesses also, the accused declined to 
` eTo33 examine the prosecution witnessesatthe 
stage when theirexamination-in- chief fnish- 


at this 
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ed until they were granted copiesof the state- 
ments recorded by.the Police. It is, with 
regard to these eleven witnesses, that is, ive 
examined on the 24th and six examined on 
the 25th September that it is contended that 
their eross-examination was kept in abey-. 
ance until the copies of their statements 
before the Police were obtained by the 


accused. Further witnesses were examined 


on behalf of the prosecution on the 27th, 
28th, 29th and 30th September and lst Oc- 
The 
noteof the “Magistrate underneath the ex- 


amination-in- chief . of thosé witnesses is 


simply— 

“ Oross examination declined.” 

‘The order of the Magistrate of the 25th 
September, 1926; allowing copies to be 
granted could not possibly apply. to the 
cross-examination of these witnesses for till 
then the witnesses were not called on he- 
half of the prosecution and the occasion for 
the exercise of discretion under s. 162 of the 
Code of Oriminal Procedure with respect to 
the granting of copies of the statements 


. 


made by them before the Police with a view - 


“to afford an opportunity to the accused to 


contradict the prosecution witnesses under 
8. 145 of the Evidence Act had not arisen. 
Sir Ali Imam who appears on behalf of 
the accused has abandoned his contention 
as to the liberty of crosé-examination not 
being given to the accused with respect to 
the witnesses who were examined after the 


25th September, 1926. The contention is 


confined only with respect to the eleven 
witnesses who were examined on the 24th 
and 26th September; as is stated above. It 
is said that the ‘accused could not cross- 


contradictory statements made by them be- 
fore the Police, inasmuch as copies of' those 
statements were not obtained until the 2nd 
October, 1926. It is further urged that by 
postponing consideration of the application 
made by the accuséd on the 24th September 
to obtain copies ofthe statements of the 
witnesses recorded by the Police the ac- 
cused were led into the belief that they 
would be allowed their right to cross. ex- 
amine these witnesses when the Magistrate 
would finally determine the question raised 


by them and that by allowing their applica- ' 


tién to obtain those copies, on the 25th 
September, 1926, the Magistrate used his. 
diseretion vested under s. 162 of the Code of . 
Criminal Procedure, after being satisfied 


that the statements recorded seve the 


4 
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Police were contradietory to the statem»nts | 


of those witnesses made ‚in Court. 
proviso to s. 162 runs as follows :— . 
.." Provided that, when any witness is 
called for the prosecution in such inquiry or 
trial whose statement has been reduced into 


The 


* writing as aforesaid, the Court shall on the 
* request of the accused refer to such writing 


and direct that'the accused be furnished 
_with a copy thereof, in order that any part 
of such statement, if duly proved, may, be 
used to contradict such witness in the 
manner provided .by s. 145 of the Indian 
‘Evidence Act, 1872." f E 
The witnesses in question ware called for 


^ the prosecution and examined in Court. 


Their statements were recorded by the 
Poliee. The accused made a request to the 
.Court to refer to the record of the Police 
containing those statements. 
trate directed that the accused be furnished 
with ‘copies thereof, - These requirements 
.of the section having been complied with 
; the accused were at liberty to use the state- 
‘ments of the witnesses before the Police or 
any part thereof forthe purpose of contra- 
-dicting those witnesses under s. 145 of the 
Indian Evidence Act. They could not do 
so-just when the examination-in-chief of the 
witnesses finished for they had not till then 
obtained copies of the aforesaid statements. 
The application for copy was made, on the 


27th September, the 26th September being ' 
. Banday, and the requisite stamps and folios 


were putin on that very day and copies: 
were obtained on the 2nd October. The 
orderof the Magistrate of the 25th Septem- 
ber allowed the accused an opportunity to 
cross-examine the witnesses with respect 
to the. statements recorded by tha Police, 
atthe ‘accused were not in a position to 
availof it not on aecount of any fault'of 
theirs but on account of the time occupied 
-in obtaining copies of those statements. 
Clause (2) of.s. 208 of the Code of. Criminal 
Procedure in Ohapter XVIII relating to the 
inquiry of cases triable by a Court of Session 
provides, that 
liberty to cross-examine the witnesses for 
the prosecution, and'in sich case the pro- 
secutor may re-examine them.” ON 

The ordinary rule as laid:down in the 
Evidence Act is that the witnesses will be 
examined-in-chief, cross examined and re- 
examined. There is no expresg provision 
for postponing, the cross-examination of 
witnesses till all the prosecution witnesses 


-are examined-in-chief, A special provision 


PE 
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has béen. made under certain circumstances 
with respect to trials in warrant cases (Chap. 


. XXI), entitling the accused to postpone 


the eross-examination of witnesses till a 


' certain stage. Nosuch provision has been. 


made with respect to an inquiry into the 
cases triable by a Court of Session in Chap. 
XVII of. the Code. The Magistrate, 


-however, to my mind has the discretion to 


allow the accused to postpone the cross-ex~ 
amination of witnesses in suitable circum 
stances. He cannot, of course, throw any 
obstacle in the exercise of the li^erty by an 


-accused to cross-examine the witnesses for 


the prosecution.’ -The circumstances of this 
case show that although the accused were 
at liberty to cross-examine the witnesses for 
the prosecution after the close of their ex- 


. amination-in-chief they were notin a posi- . 


tion to exercise that right because they were 
not able to obtain copies of the statements 


-made by the witnesses before the Police 


which the Magistrate in the exercise of his 
discretion under s. 162 of the Code thought 
they wereentitled to. They made an ap- 
plication to the Magistrate on the Ist Oo-, 


.tober, 1926, in which they stated that they 


had intimated their inténtion -to cross- 


.examine the prosecution witnesses, ex- 


amined-in-chief as soon as they had ‘obtain-. 
ed copies of the statements of those witnegs- 


.es recorded. by the Police and that without 


Buch copies they were' unable to cross-ex- 
amine the witnesses. The Magistrate there- 
upon passed the following ordef:— 

“The accused were given the opportunity 
of crogs-examining the prosecution witness- 
es as soon as their. examination-in-chief ` 


. was finished but the defence Counsel dec- 
-lined to do so at that stage. The accused 
are not entitled to, defer cross examination 
'. till the examination-in-chief of all the prose- 


cution witnesses was completed. The wit- 
nesses have been already discharged and 


‘there wfll be considerable delay in the trial 


of the case if the witnesses are re-called at’ 
this stage”. . : 
This is an order which would covera 


/ease coming under cl. (3) of s..208«0f the 
Code of. 


Criminal Procedure under 
which a Magistrate may refuse to issue pro- 


.cess tocompel the attendance of any wit- 


ness when he thiuks it unnecessary for 


.reasons to'be recorded by him. The present 


case does not come under that clause. Under 
it both: the complainant and the accuséd 
are entitled to have processes issued against- 


their witnesses and the Magistrate can re- 


A cs g ` 
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- obtained. 
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for being given an opportunity to cross- 


: examine the prosecution witnesses to my 


mind does not clearly come under cl. (3) 


‘of the section. "The application was under 


cl (2) -asking the Magistrate to afford 
them an opportunity to exercise their liberty 
to cross-examine the witnesses for the pro- 
seeution. If the accused did not waive their 
right, which the said clause confers upon 
them, the Magistrate could not take if away 
and was bound to give them.facility to exer- 
cise that liberty by producing the prose- 
cution witnesses in the witness-box. They 
did not decline to cross-examine the prose- 


. eution witnesses, but they declined to do so 
‘until they were allowed copies of the: state- 


ments of the witnesses recorded by the 
Police, and the Magistrate tacitly by his' 
note recorded under tlie heading of cross- 
examination beneath theexamination of the 
witnesses-in-cliief and also by his order 
recorded on the 25th September on the 
petition of the accused, dated the 24th 
September, only suspended the exercise 
of the liberty to cross-examine the pro- 
gecution witnesses until the''copies were 
An accused has, no right 
io cross-examine a prosecution witness 


. except under s. 145 of the Indian Evidence 
_Act with respect to a statement of the wit-' 


ness . recorded by the Police, for in the 
present case there was nothing to prevent 


'. the accused from availing. themselves of 


. the opportunity to cross-examine the prose- ' 


cution witnesseson general lines or on points 
other than those arising out of the state-, 
ments recorded by the Police, just. wher 
the examination-in-chiefeof those witnesses 
finished. The record shows that an opportun- 
ity for gener-] cross-examination was given 


. to the accused by the Magistrate, but they 


^ 


refused to avail themselves of this oppbr- 


' tunity, except with regard to the statements 


recorded bythe Police.: The contention of 
the eccused, therefore, only so far as it 
relates to. the croes examination with respect 
to the statements recorded by the Police 
should prevail, and there has been’ a direct 


‘violation of thestatutory provision contain- 


ed in cl. (2) of s. 208 of the Code of 
Criminal, Procedure. This- is, therefore, à 


“ point of law which viliates the commitment 

. made by the Magistrate and such a commit- 

: ment can be quashed under s, 2150f the 
.- Code, i 
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. fuse it on the ground to be recorded by him 
“that hé considers the issue of processes un- 
necessary. Theapplication of’ the accused 
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The other point of law raised by the 
learned Counsel on behalf of the accused 
is that the Magistrate erred inlaw in not 


-summoning and examining the witnesses 


for thedefence. The contention is that the 
epplication of the accused for summoning 
the defence. witnesses was made in time, 
inasmuch as the case for the prosecution was” 
not closed and no charge was framed 
against the accused under s. 210 of Chap. 
XVIIL of the Code of Oriminal Procedure. 
In this way come of the authorities are 
sought to be'distinguished. 

Under s.. 212, cl. (2), the Magistrate 
has a discretion to summon any witness 
named in any list given to him under s. 211 
and such a list is demanded by the Magis- 
trate after the charge is framed. ‘The 
accused has noright to have his witnesses 


- summoned and' examined ..after the charge 


is framed against him unders.210. The 
matter rests entirely upon the discretion of 
the Magistrate. Here, the application for 
examining the defence witnesses was made 
onthe lst October when the prosecution 
had not closed its case and no charge was 
framed. The Magistrate recorded the fol- 
lowing order:— f : 
“This (petition) is filed shortly before the 
posecution was going to close its case. 
There is prima facie.evidenee for commit- 
ment of the accused for trialin the Court 
of Session. The case is long pending 
and I consider it unnecessary to examine 
any Witness for the defence at this stage.” 
This order of the Magistrate is apparently 
under cl. (3) of s, 208 under which he is 
bound to issue process in order to compel the 
attendance of any witness unless “for reasons 
to be recorded, he deemsit unnecessary to 
do so,” It-is undisputed that the. Magis- 
trate is bound to examine the defence wit- 
nesses if produced just after the close of the 
case of the prosecution under cl. (1),of s. 208 
of the Code. That section says that: 
“The Magistrate shall, when the accused 
appears or is brought before him, proceed 
to hear the complainant (if any), and take. 
in manner hereinafter provided all such 
evidenge as may be produced in support of ' 
the prosecution or in behalf ofthe accused, 
‘or as may be called ‘for by the Magistrate.” 
*Therefore, it is imperative upon the Magis- 
trate to examine any witness produced on 
behalf of the accused, In order to assist 
the prosecution as wellas the accused, 
cl. (3) of the section provides that the 
Magistrate shall issue processes in order 
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‘to compel the attendance of their wit- 


nesses. The Magistrate, however, can. re-* 


fuse it “for reasons to be recorded,” when 
he considers it to be unnecessary to do 
80. The Magistrate has in the present 
case given reasons forrefusing the prayer 
tosummon the witnesses for the defence. 
He has, therefore, exercised the discretion 
vested in him by cl. (8) of the section. 
He has given two reasons: (1) that there is 
prima facie evidence for commitment of the 
accused for trial in the Court of Session 
and (2) that the summoning of the witnesses 
for the defence will cause inordinate delay 
in the trial of the case, The Magistrate 
justifies his reason by referring to the very 
long delay already caused in the disposal 
of the caseand much on account of the 
laches on the part of the accused, We 
are not at all concerned in the present case 
as to whether the reasons given by him 
would have appealed to another person or 
not. We have only to see if the procedure 
adopted by the Magistrate has contravened 
. any.of the statutory provisions in the Code. 
He has recorded his reasons, for rejecting 
the application of the accused to summon 
thedefence witnesses. He has also express- 
ly held that it was unnecessary to do so 
at that stage. Therefore, he has complied 
with the provisions contained in cl. (3) 
of s. 203. The order of the Magistrate can- 
not be held to be illegal and, therefore, no 
point of law arises out of it so as to justify 
the quashing of the commitment by this 
Court under s. 215 uponthat ground. It 
would have been quite a different thing had 
the witnesses for the defence been present 
in Court and had they been produced by 
the defencefor examination and the Magis- 
trate would then refuse to do so, he would 
then have cqntravened the provisions coh- 
tained in cl. (1) of the section which 
expressly says that the Magistrate shall 
examine the witness produced by the 
accused. Therefore, I overrule this conten- 
tion. 
The following authorities were cited at 
the Bar in support ofthe respective con- 
tentions of the parties:- Jaswant Singh v, 
Empreor (1), Queen-Empress v. Ahmadi (2), 
Emperor v. Muhammad Hadi (8) Im re 


(1) 8l Ind. Cas. 112; 46 A. 137; 2L A. L. J. 011; £. 
T. R. 1924 All. 317; 25 Or. L. J. 624; L. R. 5 A. 50 


Or. 
M 20 A. 264; A. W. N. (1898) 52; 9 Ind. Dec. (x. s.) 
NS 26 A. 177; A. W, N. (1903) 215; 1 Or. L. J. 
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Muhammed Kasim (4), Sessions Judge of 
Coimbatore v. Immudi Kumara Kangaya 
(5), Phanindra Nath Mitra v, Emperor (6) 
Salt v. Emperor (7), Emperor v.Surath (8) 
and Jyotsna Nath Sikdar v. Emperor (9). 
‘There seems to bs some conflict of opinion 
with respect to the provisions relating to 
the cross examination of prosecution wit- 
nesses and therightofan accused to have 
the defence witnesses summoned and exa- 


mined and the effect of the infringement of. 


those provisions upon the commiti 
made by the Court. There has also jj 
conflict of apinion with respect to the inter- 
pretation and effect of s. 347 of the Code of 
Criminal Procedure. This section has no 
application to the facts of the present case, 
I have carefully considered the authorities 
and fhe provisions in Chap. XVIII of the 
Code of Criminal Procedure relating to an 
Inquiry into cases triable by the Court of 
Session. It seems to me that the view 
taken by me on both the points fully accords 
with the language, intent and ecape of the 
relevant previsions in the Chapter. . 
‘The result is that the commitment is 
quashed and the case is sent back to the 
Court below in order to allow the accused 
an opportunity to cross-examine the eleven 
witnesses for the prosecution which were 
examined on the 24th and 25th; September 
1926, with respect to the statements made 
by them before the Police, in order to con- 
tradict those witnesses under s. 145 of the 
Indian Evidence Act. 


Macpherson, J.—I agree to the orde 
Proposed and would make a few Shae 
1008, 


+ The only question is whether there has 


been an illegality which would entitle this 
Court to quash the commitment uhder 8 
215 of the Code of Oriminal Procedure, Of 
the two alleged illegalities it is clear that the 
failure ofethe Magistrate to issue process on 
the defence witnesses was in the present 
instance notan illegality at all. The Ma. 
gistrate in his dissretion deemed it un- 
necessary to issue process and recorded his 


s (B. 22 Ind. «Oas. 173; 14 M. L. T. 522; 15 Cr. D. J 


(5) 17 Ind. Cas 410; 36 M. 321; 23 M. L: ; 
L. J. 778; (1912) M. W. N. 1213. 13 M. LT e jiu 
(6) J Ind. Cas. 469; 36 C. 48; 12 O. W. N. 1014; 8 Or 


(7) 2 Ind. Cas. 591: 36 C. 560; 10 Or. L. J. 88 
(8) 28 Ind. Cas, 799; 42 U. 608; 19 O. W. N. 335; fo 


Cr. L, J. 415. 
(9) 83 Ind. Cas. 591; 510,449; AIL R, 1924 Cal 


180; 26 Or. L, J. 63 
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reason for his.view. The case accordingly 
'. falls under sub-s. (3) of s. 208. In this 

cónüection -reference 'may' be made 
‘Emperor v. Surath (8). : RI 

Again, the Magistrate did.aecord the ac- 
“cused liberty to cross-examine the prosecu- 
tion witnesses. He did so just after the exa- 
miostion-in-chief:of those witnesses -and 
ordinarily that isa full compliance-with the 
law. ‘The accused has no right to reserve 
cross-examination: In re Mohamed. Kasim 
(4). „But in the present instance there is 
reason to hold that the provisions of sub- 
s. (2) of s. 208 which is mandatory were not 
really given effect to in the case of the 
eleven prosecution witnesses examined on 
the first two daysof the inquiry, the defence 
being -misled by: the rather confused deal- 
ing ofthe Magistrate with their. applica- 
tion for postponing cross-examination and 
with their application for copies under the 
proviso to e. 162 (1) of the Code of Criminal. 
Procedure into the belief, during the first 
two days ofthe inquiry, that it was his 
intention to allow them to cross-examine 
at a later stage. 

The Magistrate evidently misunderstood 
the provisions ofthe proviso to s. 162 (1). 
There .is, however, no real obscurity in that 
enactment so far: asthe grant of copy is 
concerned. Two points in particular stand 
out, and strict &dherence to them, which 
unfortunately is rare, will obviate much 
confusion. In the first placé, the question 
of ‘furnishing to the accused a copy of the 
Statement of a witness recorded by the Police 
in thecourse of the. investigation into an 


. offence does not at all arise until the witness ` 


is called for the prosecution at the inquiry 


or trial in respect of the offenceand, second-" 


ly, the Court is not competent to direct 
that the accused be furnished witha copy 
of such statement unless it contains some- 
. thing which constitutes a contradiction to 
. & Statement made by the witness in his 
deposition at such inquiry or trial. These 
two circumstances must co-exist’ before an 
accused is entitled under the proviso tos 
162. (Q to such a copy. : 
. Then contradictions yary so greatly in 
‘importance that it is advisable for the 
Magistrate holding an inquiry under. 
Chap. XVIII to indicate when directing 
under thé proviso that a copy of a witness's 
statement to the Police bé furnished to the 
accused, whether the contradictions between 
' that statement and the deposition of the 
witness. are or- are not so important as to 


+ 
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render it expedient to postpone the cross: ` 


examination of the witness under s 208 (2). 
If the defencé is informed forthwith that 
the contradictions, if any, are not material, 
the mere grantofacopy of the statement 
of the witness to the Police will not be any 
ground for failure on the part of the accused 
to avail himself forthwith of the liberty to 
cross-examine the witness then accorded to 


ALN. A.. Commitment quashed, 


BOMBAY HIGH COURT. 
CRIMINAL APPLICATION FOR REVISION 
No. 441 or 1926. 

March 14, 1927. 

Present :—Mr. Justiee Fawcett and 


z Mr. Justice Patkar. 


CHHAGANLAL MOTIRAM 
MEHTAJI—AcoUsED—A PPLICANT 
` versus 
EMPEROR-—NoN-APPLICANT. 
- Bombay District Municipal Act (ITI of 1901), ss. 8 
(7), 96, 161— Building, whether includes foundations— 


- Construction of building without sanction—Prosecu- 


tion—Limitation, commencement of--“Further orders," 
meaning of —Applicant, whether can be required to ex- 
clude area which falls within alignment of street— 
Court, whether can scrutinize act of Municipality. 


The definition of the word "building" in s.3 (7) of - 


the Bombay District Municipal Act is not exhaustive 
and the word is quite wide enough to include the 
foundations which are an essential part of a permanent 
building. [p. 603, col. 2.] 

The words “or makes" in s. 96 (5) of the Bombay 
District Municipal Act show that it is not only the 
mere beginning of a building that is punishable but 
its continuance even to completion without the re- 
quisite permission, or in defiance- of legal orders. 
[p. 604, col. 2.] MESI . 

The continuation of the erectioh of a building 
without the requisite permission is a continuing offence 
and a fresh period of limitation for the institution of 
& prosecution in respect of such a construction begins 
to run on each day on whichthe construction is con- 
tinued, [ibid. i 

Where the action taken by the Municipality is'in 
accordance with law, a Court of Law is not entitled 
to go into the question of the exact motives with 
which the Municipality or an Officer of the Munici- 
pality ha acted. [p. 606, col. 1.] : 

The words "further orders’ in cl. (b) of s. 96 (4) of 
the Bombay District Municipal Act are not confined 
$o orders of the kind referred to in sub-s. (2) of the 
section and include an order demanding further 
particulars. [p. 606, col. 2.] a 

Having regard to the language of s. 96-(1) () of 
the Bombay. District Municipal Act itis a perfectly 
valid demand for a Municipality to require -that an 
applicant, for sanction to erect a building, should 


i 
s 
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submit a modified plan éxalnding; from : Bhs ares pro- . of the complaint being filed, the prosecution 
posed to be built upon, certain land which falls within wag in ‘ti e. d 
the alignment of a street. [ibid] Ae oom Cause (7) | of s, 3 says: 


Criminal application against an order of other enclosure, whether used as a human 
the Sessions Judge, Surat, confirming that dwelling or otherwise, and shall include also 
of the First Olass Magistrate, Surat. ` walls, verandahs, fixed platforms, plinths, 

"Mr. G. N. Thakor, (with him Messrs, N. N.. door-steps, and the like," The Magistrate 
Mazumdar and H.: M. Choksi), for the. points out that the word ‘foundation’ is not 


Applicant. -~ in this definition and considers- the word 
` Mr. B. D. Mehta, for the Opponent. `’ ‘plinths’- clearly indicates that only tho 
: Structure above the ground level is 

JUDGMENT. . * contemplated. The Sessions Judge says that 


Fawcett, J.—In this case, the appli- the Magistrate has rightly held, that 
cant has been convicted of a breach of sub-s. digging the foundation, or filling it in, did 
(5) of s. 96 of the Bombay District Municipal not constitute making a building, as that 
Act, 1901 (Act III of 1901) and sentenced to term is defined in the Municipal Act; ‘also 
. pay a fine of Rs. 121. That conviction was that it is only when the wall to the north 

confirmed on appeal by the Sessions Judge was built that the petitioner infringed the 
of Surat.. Our interference is ‘soughton provisions of s. 96, and that the first 


various legal points. indieation of this construetion was, he BAyB, 


The first point urged is, that the prosecu- given on October 20, 1925, when the 


tion was. barred by limitation, in view of northern wall was constructed. Accordingly,. 


the proviso to sub-s, (1)ofs.l6loftheAct. he agreed with the Magistrate that the 
That proviso says, that "no prosecution for ‘prosecution was in time. With regard to 
an offence under this Act shall be instituted this reasoning it must, at the outset, be re- 


except within six months next' after the marked thatthe definition iri s. 3 (7) does not: 


commission of such offence." The material use the word ‘means’ but the word ‘includes’: 
facts in this case as regards this building therefere, the definition is not intended to 
are, that the accused gave notice about bean exhaustive definition. No doubt, it 
wanting to build on March 31; 1924. The has been held that the word ‘include’ can be 
‘Municipality made various demands for equivalent to ‘mean and include’: see, for 
particulars, which need not be now specified; “instance, Dilworth v. Commissioners of 
but, without the Municipality having given Stamps (l). But ‘in the present case, there 
any permission to build, the applicant began is no scope for any such view. The defini- 
digging for the foundations of the proposed tions in this s. 3 use the word ‘mgan’ when 
building. That was in December, 1924. that is the intention, for instance, all the 
-The foundations were filled up sometime definitions in cls. (1) to (5) use the word 
inJuly, 1925. Then two walls were built. ‘mean’; then the next two use the word 
One on the north was completed sometime ‘include’ instead of ‘mean’; and cónsequent- 
in October, 1925,and one on the south was’ ly, there is a clear indication of an intention 
begun in November, 1925. The complaint that the word ‘include’ should not be 
was filed on December ‘19, 1925. The equiv&lent tothe werd ‘mean: : There is, I 
contention that has been put beforeus by think, a clear danger in holding that a 
Mr. Thakor for the applicant, is that the building should not be , held to include its 
foundations were actüally begun in Decem- actual foundations. Primarily, the word 
ber, 1924, that that was the starting point ‘building’ is quite wide enough to include 
of the building, and as the prosecution the foundations, which, in fact, ‘are an 
was in regard to a building without per- -essential part of a permanent building. ` It 
mission, which was first begun in December, seems to me absurd, on the face of it, to 
1424, the prosecution that began about a say that the foundations are not, therefore, 
year later is time-barred. On this,point, included ine the word ‘building’ and the 


both the Magistrate and the Sessions Judge Municipal Act, 1901, in my opinion, clearly . 
held that digging the foundations, or filling shows that foundations are inténded to be 


up those foundations, did not constitutes covered. Thus in s. 48 (1) (n) we find 
making a building, having regard to the power given to the Municipality- to make 
definition of a ‘building’ in el. (7) of s. 3of . by-laws regulating among, other things, thg 
the.Act, and they held that,.as the north ' (1) (1898) A. O. 99 at p. 108; 68 L. J. P. Q.1: 47 W 
‘and south walls were built within six months R: 337; T9 L. T. 473; 15 T. L, R. 61. idis 


~ "'Building' shall include any hut, shed or. 


s 


. 601 OAHAGANLAL MOTIRAM MEHTAJI v. rxPERoR. — ' [103 L C. 1927] 


structure and dimensions of plinths, walls, Imperorv. Ram?ao Abaji Prabhu (2). There" 
foundations, roofs and chimneys of new fore, the ‘makiug’ of the building in question 
' buildings. Again,s.:6 (1) (b) requires the in regard to-the north and south walls can 
person proposing to mak the new building clearly be said to have been begun within 
to furnish 'a plan showing, among other six months of the date of the complaint, 


things, the foundation. of such building, 
and information can be required about 
drains and sewers, which would ordinarily 
be below the, ground level. The’ Surat 
‘Municipality by-laws, which refer to s. 56, 


and prima facie the prosecution, so far as ib 
related to that particular part of the build- 
ing isin time. I think that due effect should. 
be given to the -words or ‘makes’ in s. 90. 
(9). They show that it is not only the mere 


in fact include by-laws relating to the beginning of a building that is punishable, 
foundations of a building. Nos.12 and 15 ‘but its continuance even to completion 
at page 60 of the book of by-laws deal with without. the requisite permission, or in 
the case of foundations. No.. 15 refers to defiance of legal orders.: I may observe 
s. 96 (6) about inspecting the building from that the wording of this sub section follows 
time to time, and prescribes for inspection English precedente, e g., the Public Health 
ofthe building at ‘different stages ofthe Acts Amendment Act, 1907, (7 Edw. VII, c. 
erection ofthe building such as (1) digging ' 53), s. 13, which penalizes a person who: 
for foundations, (2) filling in. foundation, “begins or erects" a temporary building 
and (3) construction -of plinth. If the without the prescribed permission. (See 
. Sessions Judge's view is correct, then it Halsbury’s Laws of England, Vol. XXIII, 
. would be opèn to- question, whether these Art. 828, at page 425). Ifa persen is mak- 
by-laws. are legal, with reference tos. 960, inga building in any contravention of the. 
though in fact they arecovered by the kind specified in s. 96 (5) on any particular 
express provisions of cl. (n) qf sub-s:(1) of day, heis,in my opinion, committing an 
: 8.48. In my opinion, the lower Court's view offence, although the making may have : 
is. erroneous. and cannot be regarded begun ona previous day. In other words 
as a proper basis for holding that the it isa continuing offence, and it has, in 
prosecution is in time. i fact, been held in England that continuing 
But it does: not follow from this that the to build in contravention of Municipal by- 
' whole prosecution is time-barred. Section laws can bea continuing ofence (Cf. foot- 
96 (5) says, "whoever begins or makes any’ note (d) at page 425 of Halsbury’s Laws of 
building", ete. If the complaint in’ the England, Vol. XXIII, Art. 828). 
present case was merely thatthe building ' "Thé above relates merely to the construc- 
was begun without permission, then, no tion of sub-s. (5) of s. 96. We still have to 
doubt, it can be said. thatthe foundations consider whether the effect of the proviso 
were laid beyond the six months. of the to s. 191 (1) necessitates a qualification, by 
complaint, that is required by the proviso enacting that the prosecution must be 
tos. 161. But, it is clear that the actual. within six months of the time, when the 
:, complaint also covered the building of tle alleged offence was first committed. Sir 
two walls without permission, for instance, Lawrence Jenkins, when Chief Justice at 
the Magistrate in his judgment at page 15 +» Calcutta, seems to have been inclined to 
of the paper-book speaks of the building of answer that question in the affirmative, be- 
the south wall, and adds, "for which this ‘cause of the,use of the “words” next after 
complaint has been lodged."* The: facte -the commission of such offence implying that 
alleged in the complaint, as reproduced in the six months should be from the very 
the Magistrate’s judgment, clearly covered commencement of the offence in question. 
. the building of these two walls, and, there- He did not, however, actually-decide that 
‘fore, the prosecution is not only one in point, because the decision of the Court was 
-eonnection with the “beginning” of the ond different question. I refer to Narayan 
building, but also with regard to the Chan¥ra Chatterjee v. Corporation of Cal- 
“making” of a building such as is referred to. cutta (3). The decision refers to an analogous 
specifically in sub-s. (8). Itis obvious that, provision in s. 631 of the Calcutta Munici- 
the erection of a wall of a building isa dis- pal Act (Bengal IIL of 1899). This parti- 
tinct stage from the stage oflaying its found- ES 
-ationsand ithas been ruled bythisCourtthat: , (2) 93 Tid. Cas. 158; 45 B. 1151 at p. 1153; 23 Bom 
house-walls, as well as compound walls, are LR ai 22 Cr- D: J; 027 


DP e fey 3) 4 Ind. Cas. 259; 37 C. 545 at p 548; 10 C, L, J, 
. covered by the word ‘building’ in s..96; cf, 623; 14 OW. N 61: 10 Or. LJ 52, . eu 
. 
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cular point is only of importance in this 
case, if it is held that the offence was first 
committed, when the foundations were 
begun; because, the walls, as I have 
alluded to, have: undoubtedly been begun 
within six months of the date in De- 
cember, 1925. Therefore, it is neces- 
sary to consider whether the building of 
the walls that is complained of must be 
held to include the making of the founda- 
tions, so that the offence was first commit- 
ted in December, 1924. I have already 
dealt with that point to some extent, but I 
come back to it again. 

Mr. Thakor argues that s. 96 (5) 
should be construed so as to make the 
offence begin when the foundations were 
started, at any rate in a case like this, 
where the whole building is alleged to 
be in contravention of the provisions of 
sub-s. (5). Ido not think that this is in 
accordance with what the Legislature has 
intended. Section 96 must be read with 
B. 48 (1) (n), which specifically refers to 
different stages of a° building, viz, (1) 
foundations, (2) plinths, (3) walls, (4) rcofs 
and chimneys. The Municipality's by-laws 
accordingly contain separate provisions 
regarding foundations, plinths and walls 
(Nos. 12 to 21). A building does not 
begin to take an ordinary visible form till 
it gets above ground level: and on this 
account the Patna High Court even held 
that there could not be a conviction 
for merely laying a foundation under 
s. 234 of the Bengal Act III of 1884; 
Shiv Dutt Ray v. Satish Chandra Ghosh 
(4). A Municipality might well stay.its 
hands and not prosecute, while founda- 
tions are being made, because nothing that 
js done under ground will affect the Muni- 


cipal Administration in the ordinary way., 


But it is a different thing when the build- 
ing takes shape above ground. There- 
fore, inmy opinion, there are adequate 
grounds forsaying that the Municipality 
are entitled to prosecute separately regard- 
ing the making of these two walls; and 
as these began within six months of the 
complaint, the prosecution is not time-bar- 
red, even if the view favoured in Narayan 
Chandra Chatterjee v. Corporation of Cal- 
cutta (3) is correct. 


However, supposing that I am wrong in 
this view, ttat would not necessayily dis- 
pose of the case. The question would arise 


(4) 52 Ind, Cas. 366; 20 Cr. L. J, 626. 
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whether the conviction should not be al- 
tered to one under s. 155, in respect of 
accused's failure to cOmply with the notice 
of October 23,1925, that he skould stop 
the work of building on receipt of the no- 
tice. - This, of course, assumes that the 
notice was a lawful one—a point which has 
not been discussed before us; but, if ‘the 


' building wasin contravention of what is 


mentioned ins. 96 (5), then the notice will 
be oneauthorized by cl. (a) of that sub- 
section, so that the offence will fall under 
s. 155. This will also be covered by the 
allegations in the complaint and the evi- 
dence in the case. (Cf. the remarks of the 
Magistrate at page 13 of the paper-book). 
But, in my opinion, for the reasons that 
I have already given, the objection as to 
Jimitation fails. 

On the merits several other objections 
have been raised. The mainobjection real- 
ly comes to this, that the Chief Officer of 
the Municipality was deliberately delaying 
the passing of ordersin this case with a 
view to keeping matters in suspense until 
the Municip&lity had sanctioned the pro- 
posed alignment ofthe street, on which 
this building abutted, under s. 91.A of the 
Bombay District Municipal Act. It is con- 
tended that, instead of making one demand 
for further particulars, which could havs 
included all the demands of that kind which 
were made at different intervals, he did 
this in compartments, taking care that each 
particular demand would prevent the peti- 
tioner getting the benefit of a right to pro- 
ceed to build unders 96 (4). It iscontend- 
ed by Mr. Thakor that, in doing this, he 
acted both. illegally and arbitrarily, so as 
te make the orders illegal, and that, there- 
fore, there was no offence committed under 
s. 96 (5). No doubt, there are rulings of 
this Court that justify our interference 
where it isclearly shown that & Munici- 
pslity, or,.other public body, has acted 
capriciously, arbitrarily or unreasonably 
to the prejudice of the applicant. In 
this particular case, the Sessions Judge 
has considered the point and come to 
the conclusion that the orders in dues- 
tion were within the powers of the Munici- 
pality, and cannot be invalidated by reason 
“of an intention to get the alignment senc- 
° tioned before permission was given, He 
has considered some authorities on the sub- 
ject and holds thatthe delay in this case, 
was not so greatas to make the action of 
the Municipality arbitrary and capricious ; 
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also that itis not a case where the Muni- 
cipality- has made demands for particulars, 

hich it was not empowered to make under 
' the Act. Iam not satisfied from the argu- 
ments of Mr, Thakor that this view is wrong. 
It is quite clear thata Court of Law is not 
entitled, in acase ofthis kind, to go into 
` the question: of the exact motives with 
which the Municipality or an officer of the 
Municipality has acted, provided that the 
action taken is in acecordance- with law. 


The question of motive then -becomes ir-' 


relevant : cf Municipal Board of Benares 


v. Firm Behari & Bros. (5) and Davis v.: 


Bromley, Corporation. (6). This, I think, 
very much applies to this case. No doubt 
the applicant can reasonably complain that 
his building was improperly delayed on 
aecount of this question of alignment ; and 
. it-might have been better if the Municipa- 
lity had acted under the powers .conferred 
under s.96 (2)and passed an order that 
the work could not be proceeded with 
until the questions connected with the re- 
spective location of the building and the 


street—as proposed to be widened—had' 


been decided to theirsatisfaction. Butthe 
action taken, in substance, comes very much 
to the same thing ; and so long as the Chief 
Officer : had: the legal power to make the 
demands for further particulars that he 
did, I do not think that there is any ground 
for our interference in revision. ; 

' Coming to the question whether the Chief 
Officer had such powers, Mr. Thakor has 


contended that sub-s. (3) of 8.96 contem- 
plates ‘one. demand for further particulars, ' 


which’ must be made within a month from 
the receipt of the notice, and that, if that 
demand is complied with, then the Munt 
cipality can make no further demand for 
any ‘particulars. He ‘contends that the 
words "further orders " in cl. (b) of s. 96 
-(4) ‘mean orders of the kind referred to in 
sub-s. (2) and do not include amy demand 
for further particulare I do not mysélf think 
that this construction should be accepted. 
It would, in my opinion, unduly limit the 
words.“ further orders.” Is may, for in- 
stance, be found after the receipt of fur- 
ther particulars in accordance witha de- 
mand in cl. (b) of sub-s. (3) that further par- 
ticulars are still required ..to enable the 


(5) 95 Ind. Cas. 1030; 48 A. 560; 24 A. L.J. 682; A. 
J, B. 1926 ALL 538. l MEN 

(6) (1908) I K. B. 170; 77 L. J. K. B. 91; 97 L, 
< mq. 105; 71 J. P. 513; 5 L. G. R. 1929; 24 T, Li Ri 
1. v od $ ; 
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Municipality to give a proper decision upon 
the application to be allowed to: build, and 
such a construction would, I think, unduly 


-restrict the powers of the Municipality, by 


debarring it from calling for any such 
further particulars. The demands in this, 
case were made in the form of orders to 
the applicant to furnish certain particulars, 
or to show certain things, or to correct 
certain plans, and in my opinion this falls, 
within the meaning of "further orders," 
unless the provisions of the section clearly 
‘show that this would be a wrong construc- 
tion. Icannot.find anything in the section 


- which justifies such a limitation. On the 


contrary, I think that the wide terms of 
this sub-section go against such a conten-’ 
tion, . i EE ' 

Before I leave this ‘point, I would add 
that this is not a case, where the applicant 
himself was free from blame. The form of 
notice under sub-s. (1) of s. 96, prescribed by 
laws at page 77 of the book, required him 
to.produce his sanad and to furnish inform- 


‘ation not only about proposed cess-pool 


and privy sites, but also the present loca- 


tion of-any privy or cess-pool, and he’ 


omitted to give this information., that he 
was subsequently called: upon to furnish. 
It isnot a case. where the Chief Officer 
was clearly seeking some uwajustifiable 
pretext for making those further demands, 
The -next objection is thatthe order of 
September 13, 1924, calling upon the ap- 
plicant to send.a modifiea plan, excluding 
certain land which fell within the align- - 
ment and had been shown as proposed to: 
be built upon, was illegal. Both the lower 
Courts have rejected this contention. It 
seems to me that the words “ all informa- 
tion they may require regarding......... the 
docation of the building with reference to 
any existing or projected streets " in s. 96 
(1) (b) are wide enough to include this parti- 
eular demand. The provisions of sub-s. (3) 
of s. 91-A expressly declare that “no person 
shall construct, or without the permission 
of the Municipality............ re-construct any 
portion of any building within the regular 
line ‘of the public street," and the align-’ 
ment had then been sanctioned by the 


. general body of the Municipality. The 
e Chief Officer has, therefore, acted in accord- 


ance with the provisions of the law in 
requiring thatthe plan previously sub- 
mitted, which showed that part of the 
building would go beyond the alignment, 
should be medified, Therefore, l think, 


z 
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this objection also fails. I-do not think 


that itis covered by the words “ regarding ` 
`, petitioners under s: 107 of the Criminal 


the limits....... ‘|...0f the proposed building" 
-in sub s. (1) of s. 96, as contended by Mr. 


Mehta, because that refers tothe limits of. 


the building apart from any question as to 
its location-with reference to any existing or 
projected streets. 

The only other objection is that the ap- 


plicant was not liable to be prosecuted and. 


convicted, as hé was merely a clerk of the 
owner of the land and the building. That 


objection has been fully dealt with in the: 


lower Court, and I agree with what the 
Sessions Judge has said on *he point. 
Therefore, the application, in mj opinion, 
failsand 1 would dismiss it. £ 
Patkar, J.—-I agree. 
Z. K, Application dismissed.. 


PATNA HIGH COURT. 
OURIMINAL Revision No. 750 or 1926. 
: February 1, 1927. 
. Present ;—Mr. Justice Das. 
- Mirza ZULFAKAR BEG AND oTHERS— 
AcousED— PETITIONERS 
versus 


EMPEROR—Opposits Parry. 

Criminal Procedure Code (Act V of 1898), s. 10?— 
Security proceedings—Preparation to obstruct festival 
—Festival passing away without disturbance—Security 
proceedings, whether to be continued—Likelihood of 
committing breach of peace—Inference from previous 
conduct. ; eur E 

There was evidence that the petitioners’ were 
making preparations to commit a breach of the peace 
during a particular festival, and proceedings were 
started against tham under s. 107, Criminal Procedure 
Code. ‘The festival passed away without any disturb- 


ance, and the petitioners applied to the Court todrtop ` 


the proceedings: 


‘Held, that it cquid not be inferred -from the con- 


duct of the petitioners priorto the festival, which 
did not lead to any disturbance, that the petitioners 
were likely to commita breach of the peace or to 


disturb the public tranquillity even after the festival , 


in the near future and that the proceedings ought to 
be quashed. [p. 603, col. 1.] 

In the mutier of the petition of Basdeo (1), fol- 
lowed. $ . 

No. hard and fast rule can be laid down in: cases 
of this nature and each case has to be decided upon 
its particular circumstances, (p. 608, col. 2.] ; 

Application against an order of tne Sub- 


Divisional Officer, Siwan, dated the Ythe. 


November, 1926. . l LU NA 
Mr. W, H. Akbari, for the Patitianers. 
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| JUDGMEN'.—Iam invited in this case 
toquash the proceedings pending against the 


Procedure Code. The proceeding was start- 
ed on the 19th October, 1926, and the notice 
served upon the petitioners runs as fol- 
lows:— : 
. " Whereas from Police reports received 
it appears that Mirza Usuf Beg, Mirza Zulfa- 
kar Beg, Mirza Nawab Beg of Usri Kalan- 
P. 8. Kaghunathpura, Hukamdar Khan of 


. Bheikhpura P. S. Siwan. Moghal Mian Syed 


Abdul Samad (alias Banjaji) and Gulam 


‘Hussaini of Hasanpura P. 8. Siwan are in- 


viting the Muhammadans of the neighbour- 
hood and, making preparations to attack 


' with force and guns and other .deadly wea- 
- pons the Hindu Debt Bhasan procession at 


Usri on the 218t October, 1926, and this act 


‘of theirs will create a serious disturbance 


of the publie tranquillity, let the Muham- 
madans afóresaid be required to show cause 


. on 25th October, 1926, why each of them 


should not be ordered to execute a bond of 
Rs. 1,000 with two sureties of Rs. 600 each; 
for keeping*the peace for a period of one 
year.’ ^ - ae 

Nothing was in fact done before the 21st 
October, 1926, and on the 9th November, 


1926, the petitioners presented an - applica- ` 


tion to the Court and asked the Court to 
drop the proceedings against them as the 
oecasion with reference to which the pro- 
ceedings were drawn up had passed: away 
without any disturbance or breagh. of the 
peace. It appears that the Court Sub- 
inspector, who was no doubt consulted by 
the Sub-Divisional Magistrate, stated to the 
Court that “still some strained feelings exist 
between thé tivo communities and there is a 
likelihood: of a breach of the peace." 
He ficcordingly prayed that the proceed- 
ings as against the petitioners should go 
on. The learned Sub- Divisional Magistrate 
considered the matter and he thought that 
under the law he had no power to drop 
the proceedings. 
- Mr. Akbari appearing on behalf of the 
petitioners relies upon the decision of the 
Allahabad High Courtin In-the matfer of 
the petition of Basdeo (1). 


In that caseit was brought to the notice 


of the District Magistrate of Meerut that: 


certain Hindus of the town of Hapur had 


Mr. Sulian Ahmad, Government Advocate, (1) 26 A. 190; A. W. N.(1903) 299; 1 Cr.L, J 
|. 800 S: Ll = indes 


aor thé Opposite Party. 


: organised a conspiracy, with. thé ‘object 


« 


e08 
' of giving trouble to the Muhammadans of 


that town during the Muharram and that 
«the résult.of their organisation would very. 


likely be a breach of peace. There was no 
time to .take proceedings under s. 107 -of 
‘the Criminal Procedure Code, ‘but precau- 
tionary measuré, were taken by the Police 
and adisturbance was averted. After the 
Muharram was past the District Magistrate 
‘instituted’ proceedings against the leaders 


of the Hindu community and evidence was. 
given of various acts on the. part of these . 


persons, which evidence, if believed, would 
indicate an intention on the part of a large 
number of. Hindu inhabitants of Hapur to 
provokea breach of the peace on the oc- 
casion of the late’ Muharram.. On this 
evidence-the Hindus were bound over by the 
Magistrate to keepthe peace for a term of 
one year. Against that order an application, 
in revision was presented to the High Court 
and it was contended on behalf of the. pe- 


titioners that even admitting that^the pe-' 
“Sheikh Hussaini (2). Yt is quite true that 


titioners were guilty of the conduct which 
wasalleged against them, it could not be 


inferred from that conduct, which was prior: 


to the last Muharram festival and which 
' did notlead to-any disturbance, that the 
. applicants were likely to commit a breach 
‘of the peace or to distub the public tran- 
quillity in the near future. With reference 
to this ‘argument, which’ was accepted as 
well-founded by Stanley, O. J., the learned 
Chief Justice said as follows :— : 
- * Section 107 presupposes that the person 
sought to be, put under a rule of bail is 
likely (not was likely) to commit a .breach 
of the peace or disturb the public tranquil- 
lity. The evidence.goes to show that the 
petitioners at the utmost were likely tq 
cause a breach of the peace during the “last. 
Muharram festival. It eunnot be prestimed 
' from this that they are likely to do the same 
atthe next Muharram festival." : 
| “The, learned Government Adyocate ap- 
, pearing on ‘behalf of the Orown;contehds 
that the present case is a different case al- 
together inasmuch as the proceedings are 
still pending against the petitioners and 
the evidence has not yet been taken by the 
' Court. But at the same time he refers to 
the evidence.of one of the witnesses who 
. was examined in the other case which wes 


brought against the Hindus and which evi-: 
- dence was to the effect that there weuld : 


have been a breach ofthe peace on the 21st 
“October, 1926, but for the timely action 
“taken by the authorities. Now, I .eppie- 
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hond that if the -evidence is allowed -to be 
taken in this case it cannot'establish a case 
higher, from the stànd-point ofthe prosecu- 
tion, than was established iu the case just 


, cited by me, that is to say, all that the evi- 


dence can establish is that the Muhamma- 
dans 6f the neighbourhood were making 
preparation on or before the 2ist October, 
1926, to attack with force and guns and 
other deadly. weapons the Hindu Debi Bha- 
san procession. This being the position, 
I cannot see, with all respect, how the pre- 


"sent case can be distinguished from the case 


cited. Ifanything,the presént case stands 
on a stronger footing from the point of the 
petitioners inasmuch as we do not know 
what the evidence will be, whereas we do 
know that in the Allahabad.case the evi- 
dence which was given showed conclusively 
that there would have been a serious riot but 
for the actionthat was taken by the authori- 
ties. The Allahabad case bas been followed 
by the Bombay High Court, in Inre Mirabai 


in Ajodhya Prasad v. Emperor (3), the ear- 
lier case of the Allahabad High Court was 


- distinguished. . In dealing with that case 


Chamier, J., said as follows:— - > i 
“Ifthe evidence in that case (namely, 
the earlier case of the Allahabad High Court) 
did not show that it was likely that the 
petitioners would commit a breach of the 
peace after the institution of proceedings, 


- no case was established for.taking security 


from thé petitioners.” : 
But. as.I read the judgment of Stanley, 
O. J. „in that case the evidence: did show 
that but for the action taken by the Police 
there would have been a breach on the day 
of the Muharram. Chamier, J., continued 
to say as follows :— f 
- "That ease cannot be regarded as laying 
down a rule that security ghould not be 
takenin a ease of this kind after the ocea- , 
sion has passed on which ill-feeling bet- 
ween parties first came to ahead." ; 
.l.agree thatno hard and fast rule ean ` 
be laid down in cases of this nature, but 


_I- am of opinion that taking all the 


circumstances into consideration the pre- 
sent pyoceedings against the petitioners 
ought to be quashed and Iorder accord- 
ingly. ' pen 
e ANA . Proceedings quashed. 
e 6 Bom. L. R. 662; 1 Or. D. J. 790. ° -> 

i 12 Ind. Ces. 213; 8 A. La: J. 1080; 12 Cr L. J. 
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CALCUTTA HIGH COURT. 
February 17, 1927. 
Present:—Sir George Olause Rankin, KT., 
Chief Justice, Justice Sir Oharu Ohunder 
Ghose, Krt., and Mr. Justice Buckland. 
In the matter of the Assessment of 
BEHARI LAL MULLIOK. 

Income Tax Act (XI of 1982), ss. 9, 10, 25, 66— 
Assessment on previous year's income —Income non- 
‘existent during current year-—Assessment, whether 
valid—Interest due on mortgage but not paid, whether 
‘allowable eapenditure—Refer ence to High Court, 
form of —Interpretation of Statutes—Taxing Statutes. 

Anassessment of income-tax for a particular year 
based on the income of the previous year is valid in 
law-even though the source of income in respect of 
which the assessment is made has become non-existent 
` in that particular year. Tp. 609, col. 1; p. 613, col. 2] 

An amount of interest due on a. mortgage-debt but 
not actually paid within a particular year is an 
allowable item of expenditure under the head “house 
property income" under s. 9 of the Income Tax Aet. 
Lp. 614, col. 1.] 

A reference under s. 66 ofthe Income Tax Act 
should be made onthe basis of careful findings of 
fact. [p. 610, col. 1.] 

A taxing Statute should be construed if possible 
hy confining oneself to the ordinary meaning of the 
words used and there is special objection to any 
“construction which puts a burden upon the subject 
"when the intention of the Legislature to impose it is, 
nol clear. [p. 614, col. 1.] 

Per -Buckiand, J.—Under the Income Tax Act of 
1922 tbe amount of income-tax payable in the current 
year is payable in respect of re &ssessee's income for 
the previous year. (p. 615, col. 1.] 

Reference made under s. 66 (2) of the 
Indian Income Tax Act, 1922, made by ‘the 
Commissioner of Income’ Tax, Bengal. 

Messrs. Langford James and H. R. 
‘Pankridge, for the Income 'Tax Commis- 
sioner. 


Mr. M. N. Kanjilal, for the Assessee. 


JUDGMENT. 

Rankin, C. J.—Thisis a Reference’ 
made under s, 66 of the Indian Income Tax 
Act of 1922 by the Commissioner of Income 
Tax, Bengals 

Two questions are referred to us and I 
will take them separately, 

The first question: is as follows :—“Is 
an assessment for a year valid in law when 
the source of'income is non-existent in that 
particular year? Is nots. 3itself a -barto 
making an assessment in sucha case? ' Is 
not the.phrase ‘of which he is thè owner’ 
in s. 9 a bar to: making an assessment:in 
the case of house property ?" 

The assessment in the course of which 
this question of law arises was, the assess- 
ment made upon one Behari Lal Mullick 
for the income-tax year 1924-25. The 
as3essee was .&.house-proprietor and land 
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owner living apparently at 8, Durpa 
Narain Tagore Street in Calcutta—a dwell- 
ing-house in which he had a one-third 
share. The “previous year" with which we 
have to deal is 1923 24 and the assessee 
“statement of total income during 
the previous year" deelared the amount of 
profits or gains orincome during the pre- 
vious year as having accrued to him from 


“two sources numbered respectively 4 and 9 


in the.form provided by Rule No. 19 of the 
Rules.made by the Board of Inland Revenue 
undere, 59 of:the Act. In respect of “pro- 
perty" as shown in detail in Sch. A, he 
declared ihe income to have been Rs. 3.116, 
Two items of property are included in this: 
(a) certain house property at 191, Harri- 
son Road, which was let out to tenants 


:and for which-in 1923-24 the assessee ae- 


tually received as rent Rs. 3,900; and (6) 
the dwelling house in Durpa Narain Tagore 
Street, the annual letting value being put 
down as Rs. 1,724. These two items when 
certain deductions have been made account 
for the, figure Rs. 3,116. The source 
No. 9in the form was declared to have 


- yielded in 1923-24 an income of Rs. 8,306. 


This was ground-rent received by the 
‘assessee for certain bustee lands at 14 
Mechuabazar Street, let out to tenants. 

The claim made by the assessee was that 
-the house property at Harrison Road and 
‘the bustee land at Mechuabazar Street had 
‘been mortgaged by him and that-although 

in the "previous year," i. e., 1923-24, he had 
derived income therefrom as aforesaid he 
had in the year of assessment, 2. e., 1924-25, 
received no income thereform in fact by 
reason that a  mortgage-suit had been 
brought against him and the properties 
wese sold on the 16th of August, 1924. He 
claimed accordingly that in 1924-25 he had 
no source of income and. was not liable 
to be assessed for the income-tax year 
1921-25.* 

Thelearned Advocate who appears be- 
fore us on behalf of the assessee contends 


in effect that the principle of the decisions 
under ‘the English Income Tax Acts in 


Brown v. National Provident Institution (1) 
and Whelan v. Henning (2) is applicable 
to the Indian Income Tax Act of 1922 with 
the result that if an assessee has no in- 


(1) 1921» 2 A. C. 222; 90 L. J. K. B. 1009; 125 L. a 
417: 31 T. L. R. 804. 

(3) (1936) A, O. 293; 95 L. J, K B. 394 144 D. T, 
513, 10 Tax. Cas, 203; 42 T. L. R. 259; 24 Ll. L, Rep, 
58, 
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come in the year: ‘of assessment from a 
- particular source, no income- tax 18 due from 
"him notwithstanding that in the "previous 
year" he did, in faet, derive an income 
. from that source. 

The Income Tax Authorities | who have 
. dealt with the case do not appear to have 
.examined into the facts orcome to a final 
and definite conclusion as to whether in 
respect of (a) the dwelling-house, (b) the 
house property, or (c) the bustee, lands, the 
assessee is really entitled to say that he 
had no income whatever in the year of 
assessment. They reject. the contention 
thatthe principle of Brown's case (1) applies 
‘to: the Indian Act of 1922 and at the re- 
quest of the assessee have referred this 
.quéstion to the Court framing it at the 
assegsee's .request in the terms stated 
‘above, 


Ordinarily acase for the opinion of a 
‘Court of Law sbould be stated on the basis 
ofa careful finding of facts. In this way 
‘only is it possible. to avoid the raising of 
questions, academic or misleadiffg, and in 
'this way only is it possible fora Court of. 
“Law to deal usefully or correctly with any" 
questions. of law? In the -present case, 
‘however, it is apparent from the form of 
the return prescribed by Rule No. 19 that 
on the view taken bythe Income Tax 
Authorities, they are not bound or entitled 
in any year-of assessment to make an 
' enquiry intp the income of any year save 
the "previous year" and that they cannot 
‘be called upon to conduct.an enquiry into 
‘the income of two years’ with a view to 
ascertain what sources of income persisted. 
throughout both the years. 


Learned Counsel for the- Board of-In- 
land Révenue is anxious to havea deter- 
mination from us upon the: question whe- 
ther the principle of Brown’s case, (1) 
applies in India under the present? Actiand 
he is prepared to admit with reference to 
this particular assessment upon this parti- 
' cular assessee whatever facts are neces- 
sary toraise this highly important question. 
I will assume accordingly to, take the 
clearest case that whereas in the “previous 
year,” i. e., 1923.24, the assessee received an 
income from ground-rent of the bustee lands, 
he has in the year of assessment derived no 
income whatever from that source. 

*l'or the purpose of understanding the 
law upon this question under tbe English 
Acts prior to the Financé Act, 1920, it 
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makes no difference whether we examine 
the Act’ of 1842(8 & 6 Vict, Chap. 35) 
dór the Act of 1918 (8.& 9 Geo. V, Chap. 
4). Upon atrue construction of either - Act 
the tax for each income-tax year was charg- 
ed upon the income of that year. The 
asseseee had to make his return and the 
assessment upon him hadto be made ata 


‘time when a large portion of that year had 


still to run. To ascertain the amount of 
future receipts many rules were provided. 


. What the assessee in England had to re- 


turn as the true figure upon which he was 
liable to pay was a national or statutory 
income computed with reference to different 
sources in different ways and with reference’ 
to any one source in a way which might 
depend upon special circumstances. Save 
in one special type of case (which may be 
shortly referred to as case 3 of Sch: D) it 
never was—and on the face of the English 
Statute it could not well be—doubted that 
the statutory income upon which assess- 
ment in any particular year was made was, 
an inceme which the Legislature deemed 
the assessee to have received in the year cf 
On the words of the English 
Acts, it is in almost every case as plain as 
express language can be that the Legislature 
imputed the statutory income to the assessee 
byway of computation or measurement cf 
his income for the year of assessment. Ac- 
cordingly the English Acts and the rules of 
computation which they applied to the 
various possible sources of income’ were 
construed upon the principle that in no- 
year of assessment did the Legislature in- 
tend to impose, the tax in respect of income 
derived in previous years. lf in:the year 
of assessment the asseesee had derived some 


-income from a particular source, the amount 


for purposes of taxation might have to be 
computed at least provisionally by reference 
to.his income from that source in one or 
more of the years immediately preceding. 
If, however, the assessee in the year of as- 
sesement * derived, no income from a 
source which in the previous years had 
yielded income, the statutory rules as to 
computation of the present and future by 
referende to the past did not apply so as to 
imputeto the bar ofassessment an income 
which did notexistat all The basis and 
subject-matter of the tax was the income in 
the year of assessment. Aga matter of law 
this is‘trué because itis the true construc- . 
tion of the English Statutes andfor no other 
reason. In National .Provident Instity- 
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tion v. Brown (3, Rowlatt, J., put this 
matter in the simplest words: "There 


-is no doubt that the general scheme of the: 


income-tax is thatit is payable: in respect 
ofa source of income existing inthe year’ 
of assessment, though the amount is often 
_measured by the results of previous years.” 


The contention of the Board of Inland: 


Revenue before us: upon this reference is 
that in 1922 the Indian Legislature, which 
in previous Income Tax Acts had clearly 
followed the English Acts in the general 
‘scheme and inthe principle of putting the 
tax upon the income derived during the 
year of assessment, intentionally departed 
' from that principle and determined in each 
year to levy the tax not upon the income of 
the year of assessment, i e , the current year, 
' whereofa partis unexpired atthe time of 


: assessment, but on the income of the pre- ` 


vious year; and that under the Indian Act 
of 1922 the income of the previous year 
‘appears not as a standard by which- the 
. next year's iacome is to be computed, nor 
asa measure nor as an element in one 
average, but as being itself the subject- 
mutter of the tax. However familiar one 
may beas lawyer or a3 patient with the 
Eaglish principles, one cannot profess in 
either capacity that 
‘absurd, impossible or unjust - in levying 
income-tax upon the actual receipts of a 
- completed year in the year which follows. 
One can see readily enough that there may 
be grave difficulties in changing from the 
'one system to the other, difficulties too in 
‘combining taxation of a simply retrospec- 
tive nature in respact of the profits of the 
preceding year with a system of deduction 
as the source in the year of assessment at: 
the rate imposed for that year : also that, as 
Rowlatt, J., pointed out in the case. alregdy 
cited [Browe’s case (3)], "a postponed tax 
‘like this has the inconvenience of letting 
‘the tax-payer goin the year when he has 
the income, and taxing him when he has 
parted with it, perhaps by bankruptcy, or 
‘of losing the tax altogether when . the tax- 
' payer has escaped by death.” It may be, 
on the other hand, that the Indian Legis- 
lature has seen its way toimpose the in- 
come-tax directly upon actual receipts to 
-get rid of national or statutory incomes 
altogether, to avoid so far as possible tHe 


labour of subsequent adjustments and the- 


(3) (1919) 2 K. B. 497 at p. 509; 88 L. J, K. B, 1201 - 
421 L.-T, 421; 35 T, L. R 090. - TUM 


-a 
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there is anything. 


Au 


Í | bil. 
inconvenienca -of refunds of tax by a 
-schemé which gives to the tax-payers or at. 
least to some: tax-payers a substantial time 
between the énd of the year the income of 
which is charged and the time at which 
‘they are required, to pay. 

These considerations, of course, are for. 
the Legislature, and the only question for. 
the Court is as to the meaning of what : 
the Legislature has said. I refer to them, 
in the first place, because they, are matters `, 
on which it is specially necessary that the’ 
Income Tax Act-of 1922 should be carefully 
scrutinized, and, in the second place, be- 
cause itis desirable to notice that until 
itis first decided whetheror notthe taxis 
a retrospective tax on the past year nothing 
can be gained by the reflection that the 
income. tax is a tax on income orthat a ` 
non existent income cannot be charged or 
made to yield revenue. There is, how- 
ever, one principle often appealed to in 
the English cases which is even more clear- 
lv applicable to the Indian than to’ the 
Eaglish Acts, namely, thatthe income-tax 
-is one tax and not an aggregate of different 
taxes. ` a 
_ For the present purpose the proper start- 
‘Ing point is the Indian Income Tax Act ' 
(VIL of 1918). By s. 14, subs. (2) it was . 
provided that "there shall be levied in TƏS- 
pect of the year beginning with the first 
day of April, 1918, and in respect of each 
Subsequent year, by collection in that year 
and subsequent adjustment as hereinafter 
provided income-tax upon every assessee in 
respect of his taxable income in that year at 
‘the rate specified im Sch. I.” The amount 
of the taxable idcome ofan assessee was 
determined by the machinery’ described in 
8. J which provided for a return to pe made 
in a prescribed manner of the total in- 


come during the previous year. Bys.18 ` 


the Collector, is satisfied that such return is 
eprrect and complete, was directed to assess 
-“thesum payable by the assessee for the 


. year in which the return is made on 


the basis- of such return.’ By s. 19 
‘when the Collector had ascertaised the 
total income actually received by or accrued 
„to the assessee in the previous year, he was 
fo compute the income-tax. which would 
have been payable if it had been levied in 
such previous year with reference to the 
amount of the income so ascertained and 
the law then in force; and the difference 
between the -sum: so computed. and the 
aggregate of the: sums already paid by or 


i 


O8. . 


| (on behalf. of “the. -agsessee ‘in respect ‘of 
f Jneome-tax: ‘forsuch'previous year was to'be 
paid by sor refunded to'the ‘assessee, This 
seystem-of adjustment involved a running 
account, between the Government and the 
| tax-payer, a provisional assessment being 
‘first-made :on'the income of the preceding 


“year and the assessment being adjusted and - 


‘corrected when ‘the income inthe year.of 
„assessment "had ‘been ascertained. "There 
“can, “therefore, be no doubt thatthe tax 


was laid. "upon:the income of the year of ` 


. assessment -and. ‘the principle affirmed in 
‘Brown's case (1) “was given ‘full effect, 
Sections -5 to 11, inclusive, correspond 
sroughly to ‘the Schedules of the English 
‘Acts. They ‘state the, classes or' heads of 
‘income ‘to which : the Act applies and make 
‘provision ‘in respect of each for specific 
"allowances or exclusions. 
-Now, tie:Act of'1922 (X1 of 1922) purports 
"to consolidate ‘and‘amend the law relating 
ito <income-tax .-and super-tax, 
‘speaking, ‘it Hoes ‘not, of “itself impose 
‘the tax ‘at àll.. This is to bedone by the 
„Finance ‘Act .of :the year. ‘Section 7 of 
the Finance Act (XII of 1922) provides :— 
s" Ineome-tax for the year beginning ‘on 
"the.first day-of April 1922 shall becharged 
:Bt'the fatesspecified in ‘Part-I ofthe ‘Third 
“Schedule,”-and-specifies that "total income" 
:ün this Schedule : means ‘“total income" as 
defined ‘intel: (15)-of s. 2 of the Indian 
“Income Tax Wet, 1922, The Third Schedule 
‘gives ratés of -income-tax ‘specifying 
"different rates—‘'When the: total income 
Jis:Rs.2,000or upwards; but is less . than 
~ Rs 5,000: ^' "when ‘the ‘total income ‘ia 
Re.” "5,000 ‘or upwards; but is less than 
“Rs.-10, ‘000; " and ‘so forth; in‘ other words, it 
„provides a graduated scale according td the 
‘amount of the “total income.” "Provision 
having been made by the Finance Act in 
“this manner, 8.3 of the Income Tgx Act is 
"attracted. Section’3 is'as follows:—' Where 
‘any Act of theIndian Legislature enacts that 
*income-tax shall'beé charged for any year at 
vany rate .or rates applicable: to the .total 


‘income ofan-assessee, tax at that rate or, 


'those:ratesshall*be charged for that year in tax upon the profits of the previous year 


accordance with, and subject to the .proi 
visions óf, this Act: ‘in respect of all i income, 


-profits and- gains of ‘the previous year. of^ 


‘every individual, company, firm and Hindu 

ndivided family". It will be noticed that 
de 'taxto be charged ` “for” any. year is “in 
‘respect of" the-income of the ‘previous year, 
Beelions 6 Yo 1? have the eame function eg 
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Btrictly . 


‘tinued. 
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ss. 5'to llin the Act of 1918. They state 


"the heads of income which are chargeable 


and. authorize - specific 
exclusions, 
words “total income" 


allowances or 


which occur in the 


. Finance Act are.defined as the total amount 


of income, profits and gains from all sources 
to which this Act applies computed in the 
manner laid. down ins. “16, and it is clear 
that.s.16 which deals with certain specific 


-exemptions has meaning only with reference 


to the amount of the income of the “previous 
year. Section 18 which deals with 
deductions. as the source -on “salaries” and 
“interest on securities” provides by its fifth | 
clause that credit is to-be given to the 
person from whose income the deduction 
was made for that deduction in the.assess- 
ment, if any, made ‘for the following year. 
Section 22° which imposes the duty .of 
making a return prescribes that it is:to be.a 
return of the total income during the 
previous year. “There is -nothing in this 
section which suggests that it is any part of 


‘the duty-of.the Income Tax Officer to make 
| enquiry into the receipts or probable receipts 
-of- the assessee during the current year. 


Section 25 deals with the case where any 
business, profession or vocation.is discon- 
lt differentiates strongly between 
such businesses ‘according as they. were 
commenced béfore or after the commences 
ment of the Act. As regards the latter the 
first clause empowers the Income Tax Officer 


‘to accelerate the ordinary course.of things : 
“and to make an assessment on the.profits 


ofthe period between the end of the pre- 
vious year and the date of.discontinuance 


. without waiting until the following year. 


In sucha case the assessee may .at once 
be charged not only with the tax in .respect 
of the profits of the previous year, but 


„also with the tax in respect .of the profits 


of the broken’ period. When, however, a 


“business was in existence and paying tax 


prior to the Act of 1922, we find it pro- 
vided that the assessee need pay no tax on. 
the profits of the broken period.and may . 


‘further claim, if it suits him, to escape 


by paying tax “upon the profits oí the 
broken period only. The reason’ why a 
different treatment is given to businesses 
commenced before 1922 which are dis- 
continued, after that year is because such 
businesses will really. have paid income 


‘tax twiceon the profits of the.year1921-22, 


or, to put the matter in other words, they 


It will- . be observed that the - 
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would have, apart from special. provision, deducted beforeit is.authorised or imposed. 
topay tax.on the profits of one year more Section. 18 says it: is to be "leviable in 
tlian under the previous system. This. advance by deductiomat the time. of pay- 
Section, like s. 3, uses the words "in.res-. ment," The draftsman: does not seem to be 
pact of" which are also the-crucial. words:in in:sight.of the difficulty. Leviable in ad- 
88, 7 to 12 inclusive. In. my: opinion, s., 25; vance of what? In advance ofits imposi- 
is.incapable of being interpreted otherwise. tion? The tax is:to-be-deducted‘apparently 
than as a provision to prevent injustice at the rate laid down-by the: current Finance .- 
being caused by the tax being made for the Act. In'respect of the income ofthis year the 
first time. a simply retrospective tax. The Finance Act of next year may impose quite 
absence of all provisions for adjustment different rates-or (theoretically)no iucome- 
(ase s. C8) and a.complete avoidance of any tax.at all. Section 18 uses the w.rds “im 
phrase which would suggest that the respect of income chargeable under the 
purpose of the Act is to:measure or compute following lieads— (1) salaries and (ii) interest 
finally or provisionally the &mountofthe. on securities.” When any given. l':nance. 
income received during the year of assess- Act is passed it is. too late to: levy in 
ment produces fa striking. contrast be- advance income-tax “in respect of" such 
tween the Indian Act-of 1922 and the Eng- income: of the previous year. What seems 
lish; Acts. : logically necessary is an addition tos 3 
It is quite true thatthe sections which to make it read in efféet; “Where-any Act 

describe the héads of income reproduce the: ofthe Indian Legislature-enacts. that income- 
.language of the Act of 1918 without tax shall be charged: for any-year at any: 
changing from the present to the past rate orrates applicable to the ,total income- 
tense. The language of ss. 6;7, 10:and of anassessee,” 

lLofthe Act of 1918 affords little-room for - (1) tax at that rate: or ‘those rates shall 
&ny such change. But just: asin the Act be charged for-that year in accordance with; 
of 1922 agricultural’ income continues to and: subject to the provisions:of, this Act 
be.defined as rent or revenue.derived.from in-respect of all income, profits: and gains 
laud. which is used for agricultural ofthe previous year of every individual, 
purposes, so the property; to: be taxed is: company, firm and: Hindw undivided 
still: described as property “of which he family; 

is the. owner" (s. 9) and allowance under the (2) tax at that rate- shall be deducted in 
head. business.is. made for rent paid for the accordance with and subject to tlie provi- 
premises in which such business ia.carried sions of this. Act from all salaries payable- 
on (s 10). So too by s 14 the tax.shall not inthat year on account of fhe income- 
be-payable by an assessee in respectofany tax,if any, to become chargeable in res- 
sum which he -reéeives as a member ofa pect thereof for the:following year; and 
Hindu undivided family. It seemstome (8) tax at the maximum rate- shall be 
to-be reasonably clearin ss.9 and 10: tbat. deducted im accordance with and subject: 
though the present tense is used: through- to the provisions of this Act from all in- 
out, the sections. are to be applied to the tere$t upon securities payable in that year 
state of facts in the "previous year” or"in. on accountofthe income-tax, if any, to 
the case of an exceptional assessment become chargeablein respect thereof forthe 
under s. 25 (1) a completed. portion of the ‘following year." 

year of assessment. They afford noreason-- “Still, however; one may criticise the lan gu- 
able, ground for a contention that the age of s.18 .This is the only meaning. 
particular sources numbered (iii) and (iv) which in. my judgment can be: given to 
must persist throughout two yearsinorderto it having regard to the language and the. 
be chargeable. It ishere that itis import- scheme of the Act. . 
ant to remember that the income-taxisone- In my judgment the first; question put 
taxyas a. 3-shows if to be. : eto us for ouropinion must be answered in 

There are doubtless some diffieullies in favouroftbe Inland Revenue and: against 

this view with reference to the tax on. the assessee. , i 

"salaries" and “interest om. securities” — As the facts of the present case have not 
which is payable by deduction atthe eource. been fully investigated, it may be well ,to 
Ifthe Finance Act of any year imposes a add that this judgment is not tobe taken 
` tax upon the income of the previous year, asan opinion that' the’ assessee has no 
then in these cases the tax seems to be grievance: Ihe was the owner of the: 


EE 


. 1918, then in 1922-23 he paid tax for the 
‘Second. time on the income of 1921-22, and 


ithe has to’ pay for-the year 1994-95 it. 


gu may, therefore, be ‘that he ‘is “paying for 
- one! year more than he would have done, 
v under the 1918 Act. This will be. so: if in 


. 1924-25 he. ‘received no income ‘from these ` 


Sources. If he has loss his property by a 
mortgage . sale in 1924, 
neither s. 25. nor any other section of the 
Act of 1922 protects him, the case may 
‘be a very hard one and "he may have 
special. -claim . 


ties. 

^. "The second question is tated as ` fol- 
; lows:— 

- “Js an'amount of interest due on a mort- 
gage debt but not actually paid an 
allowable item: of expenditure under head 
‘house property, income’ under 8. 9of the 


Act?” 


In my opinion his ‘question should be. 
:* answered in the affirmative, i. e., in favour. 
Apart from the considera- ` 


of the assessee. 
tion that a taxing Statute should be con- 


: gtrued, if possible, by ‘confirming oneself 


to the ordinary meaning of the words used 
„and that thereis special objection to any 
. construction which putsa burden upon the 
“subject when the intention of the Legis- 


lature -to- impose itis not clear, I. think.’ 


‘that ss, 9and*10 of the Act of. 1922 must be 
, eórnistrued- on’ the footing . that . when the 


EC qe means paid" it says “paid.” In ` 
: 8. 10 there isa special definition of the word. 


“for the purposes ‘of that section. 'In s. 9 cer- 
‘tain “allowances” are authorised by way of 
. deduction - from: "tle bona fide annwal 
'. value" of the: property—itself à hypothe- 
tical figure. The first two allowances have 
reference to repairs and do not depend upon 
‘proof of: any actual. expenditure. The 


| third. and the fourth are expressly made. 


‘to depend upon what has .actually ‘been 
paid. The sixth is defined only by a 


limit and the seventh is left ‘to the. dis- ' 


cretion, as ‘regards amount, of tha Incóme- 
"Tax Officer. In this context I àm of opinion 
that the absence of the word “paid” in the: 
fourth clause is not without significance. 
I am not satisfied that the Legislature has 
intended to charge on thé basis of the sum 
‘whith a hypothetical tenant would give 
` save upon the assumption made in favour 
of the assessee that the real income, of ‘an 
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^ boise! ai and. bustee lands before 1922- 
^ and” paid tax- thereon under the Act of: 


: then although. 


to ‘some consideration at - 
the hands of the Inland Revenue : Authori- - 


‘payable 
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incumbrancer i is the ‘difference between the 
yearly value and the interest. Though I 


desire in no wày to pronounce: upon the 
‘policy, convenience or equity of the matter, 


.leannotignore the fact that there may be 


many reasons for making this assumption. 
If this be the right construction of the 
Statute, Ido not think that any exercise 
of the rule- making power conferred by s. 59 . 
can affect. the question: still less do I 


.think that the headings to Sch. A of the 


form préscribed by r. 19 are to be taken as 


. rules. 


In my opinion the assessee is entitled to 
the allowance in respect of interest on the - 
mòrtgage. 

As we were asked by Courisel for the 


"Inland Revenue to treat- this as a test case 


and.as the assessee has succeeded on one 
of the two questions, I think that the asses- 
see's costs before us should be paid by the. 
Inland Revenue. 

C. C. Ghose, Jd.—I agree. 

Buckland, J.—As ‘I am in. entire 
accord with thelearned Chief Justice as 
to the effect of the more general aspects of 
thé matter which he has discussed and of: 
the sections of the Income Tax Acts to 
which he has referred, I propose. to limit 


“myself to an examination of the sections 


which bear directly upon the question which : 
we have to decide. 

The essential point of difference Betwesti: ' 
the contentions advanced on behalf of the 
assessee and the Crown’ respectively lies 
in the questions whether the amount of 
tax payable in the curreñt year has to be 
computed by reference to: the asseesee's 
income for the: previous year though 
in respect of the. assessee’s 
income for the’ current year, or whe- 
thef it is payable in respect of the 
assessee's income for the previous year 
though payable in the current year. In 
the former case'the, „previous year’s, income 
is but a basis of computation, which gives 


-rise to the contention that if in the current ` 


year the assessee has no income, no tax 
is payable. "The view put forward on behalf 
of the Crown makes ‘it immaterial whether 
‘the assessee has any income in the current 
year. If the Crown’s view prevails, the 
assessee, though he must pay the tax in 
the current year for which he is assess:c, 
pays in respect of his income for the pre- ` 
vious year and the state of his income ` for 
the current year is negligible. 

But for aos resemblanees as are to, be 
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.found between the Indian Income Tax Acts. 
<0 1918 and 1922 and between the former of 
.these and the Income Tax Act, 1918, (8 & 9 
-@20.. V, Chap. 39), and were the assessee's. 
nÁdvocate limited to the Act of 1922, most. 
-f the materials upon which his argument 
en been founded would not be available to 
im. < : 
^ There is no difference between the de- 
finition of “previous year” in the two 
Indian Statutes. The difference between 
the two-.Acts liés in the reference in the 
material -sections of the Acts ‘to the period 


so defined or, to state it otherwise, in the , 


purpose for which the words “previous 
year" are introduced into such sections. 

By s. 14 of the Act of 1918 it is provided 
that "there shall be levied in respect of the 
year beginning with the lst day of April, 
1918 . Income-tax upon every as- 
sessee in respect of his taxable income in 
that year,’ that is to say, income-tax must 
be paid “in respect of the income for the 
current year. : 

Section 17 of the same Act requires a re- 
turn of the ‘assessee’s income for the pre- 
vious year, and under s. 18 the sum payable 
for the year in which the return is made 
may beassessed upon the basis of such 
return. Nothing could be clearer than that 
the previous year’s income is introduced 

- solely as a means of ascertaining by refer- 
ence toit the amount of tax payable in 
the current year in respect of the income 
ofthe current year. It would be a care- 
less form of expression to: say that the 
income for the current year is estimated 
by reference to the income of the previous 
year, but the notion of an estimate is not 
altogether absent,. for the result is that the 
amount of tax payable in respect of an. 
unascertained income isarrived at by refert 


. that year, i. e., 
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English and Indian Statutes. The word§ 
involve nothing in the least decree obscure: 
and theycannot have one effect ins. 14 of 

_the Act of 1918 and another ins.3 of the 
Act of 1922. Itis to be observed that the 
section provides that income-tax shall be 
charged, not in respectof the income of 

the current year,as one 
would have expected to findhad the Legis- 

. lature intended to express that which the 
assessee contendsit has expressed, but ‘‘for” 
that year. It is unnecessary to say that 
“in” must be read for "for," either word 
would produce the same result. 

It is impossible upon an analysis of s, 3 to 
hold that the previous year's income is but 
the basis of assessments on which the tax 
has to be paid in respect ofthe income for 
the current'year. Fundamentally the deter- . 
mination of the question rests exolusively. 
upon the construction ‘of that section, 
for there is no other which deals with it 
directly. ; 

Comparing the result attained. with that 
under theeAct of 1918 to whichI have 

' referred, one finds that under .the Act of 

1922 the income by reference to which the’ 
amount of tax payable in the current year 
has to be. ascertained and in respect of 

“which such tax when ascertained is payable: 
areoneand the same and being income 
for the previous year is ap income, the 
amount of which is ascertainable. Any 
notion of an estimate is absent, indeed there 
is no room for it. d 

. [agree as to the answers to be given. 

: to the questions submitted to us for revi- 

sion. i 
Z. K. 


Questions answered, 


.ence to àn ineóme, the‘amount of which is. 


.ascertainable. . 

Section 3 of the Act of 1922 provides:— 

"Where any Act of the Indian Legislature 
enacts that income-tax shall be charged for 
any year . . . tax . shall 
be charged for that year in res- 
pect of all income, profits and gains of the 
previous year . ." This takes no 
account of the income of the previous year 


as a basis of assessment only, for not only e- 


cannot that be importedinto the use of 
the words "in respect of" as suggested in 
the course of argument, but the words “in- 


respect of” as denoting that which is to be . 


taxed have been used -frequently ‘both in 
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„Fresh suit for enhancement, maintainability of. 
- The dismissal, of a suit for enhancement of rent 
ofa tenure under O. IX, r. 8 of the: Civil Procedure 
Code does not debar the plaintiff from maintaining 
‘afresh’ suit for enhancement of rent ofthe same: 
tenure. 

Such à suit is not barred under O. IN, r. 9, Civil 


` Procedure Oode;. inasmuch as the cause of action in, 


the second suit is not the same as that in the pre- 
vious suit, nor is it barred under s. 9 ofthe Bengal 
Tenancy Act as the section applies only where there 
nee) been an enhancement either by Court or by con- 
Tact. 


Appeal froma decision: of the District’ 


Judge, Purnea, dated the 11th March, 1924, 
confirming that of the- Munsif, Katihar; dated 
the 10th May 1923. 

Mr. A..K. Ray, for the Appellant. 

Mr, B. N..Mitter, for the Respondent. 


JUDGMENT. 

Kulwant Sahay, J.—Thisappeal-arises 
out of a suit for enhancement of the rent of. 
a tenure. Upon the merits, the- learned 
Munsif was of opinion that the plaintiff was. 
entitled to an enhancement.of Rs. 36 and 
odd-upon- the present rental. The-suit was, 

. however, dismissed on the ground that a 
previous.suit for enhancement. had been dis- 
missed for default under -O;.EX, r. 8o0f the. 
Code of Civil Procedure and the presenti. 
suit wàs.instituted. within fifteen years of 
ihe. dismissal of the previous suit. On 
appeal the learned District Judge was of the 
same opinion. as regards the maintainability 
-of the suit-and he. did not consider the 
‘question as regards the amount of enhance- 
ment towhich the plaintiff was entitled. 
The previous suit was instituted on the 2ist 
February, 1922, and it was dismissed for de- 
fault on the 7th June, 1922. An application 
for re-hearing under O. IX, r. 9 was also ` 
dismissed. 
^ The question is whether the Tamina of 
the previous suit under O. IX, r. 8 would 
debar the plaintiff from maintaining ihe 
present suit for enhancement of refit of the 
same tenure. Section 9 of the Bengal 
Tenancy Act provides that when the rent 
of tenure-holder has een enhanced by the 
Court og by contract, it shall not be again 
enhauced by the Court during the fifteen 
‘years next following the date. on which it 
has been so enbanced. In the present case 
there has been no enhancement. of rent 
either by the Oourt or by contract and, 
.therefore, a fresh suit will not be barred. 
Tire learned District Judge has referred to. 
the provisions of O. IX, r. 9 of the Code of 
- Civil Procedure and has held that having 
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regard to the fact that the previous suit was 
dismissed under r. 8 the plaintiff was 
precluded from: ‘bringing a fresh suit in 
respect of the same cause:of action and he: 
was of opinion that the cause of action in 
the previous suit was. the same ag:the cause: 
of action in. the present suit. I am of 
opinion that the cause of action in the pre- 
sent suit cannot be considered to: be- the. 
same as the cause of. action: in. the previous- 
suit. The- learned Munsif observed. that. 
the cause. of acticn in the previous: suit 
was that the rent:ofthe tenure had-not been. 
enhanced. within the- last fifteen years: and 
in this:suit also the cause of action is that 
the rent had not been enhanced: within 
fifteen years; but lie overlooked: the fact 
that the. period of fifteen yearein the present 
suit is different from the period of fifteen 
years in the prior suit. Unders. 37 of the 
Bengal Tenancy Act, the dismissal of.8 suit 
on merits would debar the plaintiff from. 
bringing a fresh suit for enhancement of. 
rent of an occupancy holding. Section. 9. 
of the Act is different from.the provisions 
of s. 37. Section 9 doss not provide: that 
the. dismissal. of a suit.on merits would: 
débar the maintainability of a. fresh suit 
for enhancement ofrent: Ifthat is so, the: 
dismissal of a suit for default-cannot debar 
‘the plaintiff from bringing a fresh suit for 
enhancement of rent of a tenure. I am 
of opiniom that the cause: of. action inthe 
present suitis not the same as: the cause 
of action in the previous suit and, therefore, 
the present suit is maintainable. 

The decision of the learned District Judge 
will, therefore, be set aside and the appeal 
„remanded to him for decision of the. ques- 
tion as regards the amount of enhancement 

to which the plaintiff is. entitled. Costs 
will abide the result. : 

dames, d.—I agree. 

A. N. A. 


Case Adae 


LAHORE.HIGH COURT. 
Givin APPEAL No. 3101 or 1922. 
May 16, 1927. 
Present:——Mr: Justice Addison and 
Mr. Justice Fforde. 
. e FAQIRA AND'OTHERS —PLAINTIFFS— 
ir 


€Musammat GHULAM MARYAM AND 
ANOTHER— DEFENDANTS— RESPONDENTS, 
. Customary Law (Punjab)]—Gift to daughter — Re: 


~ [103 I, C. 1987] 


version to donors family—Hatinction of direct de- 
8cendants—Rans— Daughter s right to succeed. 

An unmarried daughter as well as-a daughter who 
has married within the family or caste is entitled. to 
succeed amongst Rans. (p. 617, col, 2] 

Iti ist 8. universal rule of Punjab. Oustomary Liaw 
that property gifted to a daughter would only 
revert in the original owner's family where the 
daughter's direct descendants, male or female have 
died out. [p. 618, col. 1.] 

here is no difference between the estates taken 
by. daughters who have succeeded because they’ have: 
married a collateral and daughters who have: 
. succeeded because they and their husbands have 


helped the fathers ofthe daughters. The same rule’ 


applies to them and land gifted does not revert to 
the collaterals, unless the.daughter's direct descend- 
ants, male and female, have died out. [p. 618, col; 
2 


“Sita Ram v. Raja Ram (1) and Ilahi Bakhsh v. 
Budhi (2), followed. 


Appeal from: an order of the-Senior Sub-- 


Judge, Multan, dated the 28th July, 1922. — 


Messrs, Moharam Ali Chishti and Moham- 
mad Amin, for the Appellants. 7 


Lala Badri Das, R. B., and Mr. Mukand 


Lal Puri, for the Respondents. 


JUDGMENT. i 

Addison, J.—The plaintiffs sued a 
collaterals two. sisters, Musammat Ghulam 
Maryam and Musammat Ghulam Zainab, 
for possession. of thesuit.land. They- alleg- 
ed that the- defendants’ grandmother, 
Musammat Jannat succeeded io. the land 
which had been left by her father after 
the death of her mother, Musammat Pairi 
because she married a near collateral and 
the collaterals did not object. 
.Jannat, before her death gave-the: land to 
her grand-daughters.by a deed of settle- 
ment, dated. the lsth. October, 1918, and 
after her death the land was. mutated in 
the names of the-defendants on the. luth. 
November, 1918. It was claimed that this 
deed. was, compulsorily registrable, that 
Musammat J&unat had no power to gift the 
land and that defendant. No. I, Musammat 
Ghulam Maryam,. had. married outside-the- 
family, and for this reason was not ‘entitled 
to: succeed to the land according, to custom. 
The- defendants denied. that Musammat: 
Jannat succeeded. her mother, Musammat 
Pairi, upon ler death and' pleaded: that 
Musammat: Pairi. gifted all the land which 
she had.succeeded-to- upon: her husband's. 
death, to her two daughters. Musammat 
Salamat and Musammat Jannat, in equal 
shares. This was before Musammat Pairi 
died. The collaterals have not sued Musom- 
mat Salamat as regards the shares that 
fell to her. Musammat Jannat, it was 


FAQIRA ? GHULAM MARYAM; 


.88 her son Kauda pre-deceased: her, 


Musammat ` 


>was mutated 


- This would mean, 
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claimed, succeeded as absolute owner andi 
on the isth October, 1918, executed a Will 
(not:a deed of settlement) in favour of 
the two defendants, her granddaughters, 
Then 
on the 19th October, 1919, she gifted the 
land to her two granddaughters, the 
defendants. This. oral gift was entered in. 
the register of mutations and , was sane- 
tioned on the 10th November, 1918, after 
Musammat Jannat's death. Lastly, it wag: 
pleaded that defendant No. 1, Musammat 
Ghulam. Maryam, Had. marriedinside the. 
family and’ for this reason she was a law- 
ful heir, while. the other granddaughter, 
being unmarried was.also a‘ lawful heir, 
The trial Judge framed various issues: 
but found it unnecessary to deal with moat, 
of them. He held that Musammat Pairi 
gifted her property to her two daughters 
Musammat Jannat and Musammat Salamat: 
and that they did not succeed upon her 
death. As it. was a case of gift under the. 


.Customary: Law the land could not reveit. 


to the coblaterals, until all the direct 
descendants, male or female, of the donee. 
has died out. The defendants were direct: . 
descendants of the donee. On this find- 
ing the suit was dismissed and the plaint- 
iffa have appealed: arr E 


It isclear from the mutation, Ex, P.p. . ` 


sanctioned om the 6th February, 1891, that 
Musammat Pairi did gift-the land, to whick 
she succeeded upon. the death of her 
husband, to her two daughters, | usammat: 
Salamat and Musammat Jannat in her life- 
time and she: was present when the gift 
d in the Revenue Papers. 
Musammat Jannat was married: to a near : 
collateral. but Musammat Salamat was 
married outside the family. The learned 
Counsel for the appellants who appeared: 
before us admitted thata daughter would: 
succeed fo the estate of her father upon,. 
the death of her mother if'she was married: 
within the family and this is in accordance 
with. Rose Customary Law ofthe Multan 
Districtiat P. XVI. The generalrule laid 
down except: for certain castes: i$ that 
daughters are: excluded if. there: are male. 
collaterals: within. three generations, but. 
amongst Ran Jats it is. stated: that. if the. . 
‘daughter has not married into another. 
caste, i. e, if she marries within the same 
caste or family she takes all the property, 
that an unmarried 
daughieras well as a daughter who hag ` 
married within the family or caste: is entit]- 


618. 
ed to succeed amongst Rans. Exhibit P-6 
. is. a copy of-the Riwaj-i-am for Tahsil 

-Multan where the village is situated. It 
states that the Ran tribe consists of certain 
- persons who are named and that the custom 

- among them is that, ifa proprietor has no 
male issue, and his daughter is not 
' - married inanother family, she succeeds to 
his entire property. Lower down. certain 
. persons amongst Ransstated that daughters 
get no share. In this case, however, it is 
conceded that the parties are amongst the 
majority of Rans who are in agree- 
ment that & daughter is entitled to suc- 
ceed it she has not married in another caste, 
' or, at least, is entitled to succeed if she 
has married within the family. = . 

| This means that Musammat Pairi and 
Musammat Salamat, did not accelerate the 


succession by gifting, her husband's land, 


-to hertwo daughters; for it is admitted 
that Musammat Salamat was not married 
within the family, though Musammat Jannat 
was. In this way Musammai Jannat would 


have succeeded her mother, Musammat. 


Pairi, but Musammat Salamat would not. 
The gift by Musammat Pairi, therefore, 
' which was indivisible must be treated as 
a gift which took place in the year 1891 
. and was not objected to. It was. not an 
- acceleration of the succession. In fac 
:Musammat Salamat's heirs are still in 
possession of half the land gifted by 
Musammat Pairi though she was not entitl- 
ed to succéed in this family. a 

That being the case, it follows that the 
guit was properly dismissed; for it has 
been held ever since the Full Bench deci- 
sion Sita Ram v. Raja Ram (l) that pro- 
perty 80 gifted would only revert in. the 
origina] owner's family where the daughfer’s 
direct descendants, male or female, have 
died out, ‘This is the universal rule under 
Customary Law in the Punjab, see p. 53, 
. Remark ILof Rattigan’s Digest of Oustomazy 
Law, 10th Edition. 

; if it were the case that Musammat 
T succeeded to her mother (which 
she did not) because she had married with- 
in the family, the land, which came to 
‘Musammat Jannat in the capacity of a 
‘daughter married ,within the family would 
pass on to her direct heirs in the same 
way. In para.?3 of Rattigan’s Digest a 
dgughter who succeeds because she has 
married a collateral is classed along with 


(1) 12 P: R. 1892 (F; BJ. 


In fact- 
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a daughter who succeeds because she 
and her husband have looked after her 
father. There is thus no difference between 
the estates taken by daughters who have 
succeeded because they married a collateral 
and daughters who have succeeded because 
they and their husbands have helped the 
fathers of the daughters. The same rule, 
therefore, applies to them as given at 
p. 53 of Rattigan's Digest, namely, that 
the land does not revert again to the 


‘collaterals, unless the daughter's direct 


descendants, male and female, have died 
out. An authority directly in point is 
Ilahi Bakhsh v. Budhi (2). i 

Of course, if the land had been self- 
acquired by Musammat Jannat's father the 
property would never revert to the collateral . 
as laid down in Jot Ram v. Hardawari 
(3). There isno finding, however, in this. 
case as to the nature of the landas it was 
unnecessary for the decision of the suit. 

For the above reasons I would dismiss 
the appeal with costs. ' 

Fforde, J.—I agree. 

A N.A. Appeal dismissed. 


-(2) 5 Ind. Cas. 247; 5 P. R. 1914; 159 P. L. R. 1910; 
10 P. W. R. 1910. 


r 


(3) 23 Inad Cas. 527; 27 P. R. 1914; 22 P, L. R. 
1914. 


marne merama 


MADRAS HIGH COURT. 
Civi, MISCELLANEOUS SECOND APPE«Ls 
Nos. 31, 32, 53 or 1924 anp 32 or 1925 

January 7, 1927. 
Present:—Justice Sir O. Krishnan, Kr., dnd 
" ' Mr. Justice Odgers. 
ADUSUMILLI GOPALAKRISHNAYYA 
' AND ANOTHER—APPELLANTS 


versus 
KOSURI VENKATRATNAM AND OTHERS 
' — RESPONDENTS 

Judicial Committee Act, 1833, (3 & 4 William IV, 
Chap. 41), ss. 21, 28—Order of Judicial Committee— 
Respondent dead and no legal representative brought on . 
record—Order, whether nullity—Consolidated suits— 
Similar issues—Death of a party in one suit, effect of. 
Even though a party before the Privy Council 
might have died pending the appeal, the order made 


' by the Privy Council in the case nevertheless has 


. different in effect from 


full force and effect and must be catried out. [p. 619, 
col. 2. A ; 

The words "any order or decree" in s. 21 of the 
Judicial ‘Committee Act do not mean anything 
the -expression ‘any order’ 


used in s, 23, [ibid.] 


4 
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Kalyani Pillai v. Thirwvenkataswami Iyengar (2) 
MS mungan Prasad Singh v. Janki Singh (3), fol- 
owed. 2 3 
Where a decision is given ina suit instituted and 
conducted bona fide by some only of a number of 
persons similarly interested in the matter, it is 
binding on the representative of any defendant 
who had died pending the appeal but whose legal 
representative was not brought on record in the 
appeal or second appeal. fp. 620, col. 1. 
Srooman .Madabushi Gopalacharlu `v: 
Subbamma (4), followed. à : 
Appeals against the orders of the Dis- 
trict Court; .Kistna, at Masulipatam, dated 


the 5th February, 1923, in A. 8. Nos. 


Emmani 


126, 127 and 128 of 1922, respectively and. 


the appeal against the order of the Court of 
the Subordinate Judge, Masulipatam, in A. 


S. No. 53 of 1924 (A. S. No. 222 of 1924, on the - 


fileof the District Court, Kistna at Masuli- 
patam, preferred against the orders of the 
Court of the District Munsif, Gudivada, in 
E. P. No. 364 of 1921, O. S. No. 272 of 
1904, E: P. No. 366 of 1921, in O. 8. 
No. 271 in P. ‘0. Appeal No. 55 "of 
1916 in O. S. No. 275 of 1909, E, -P. 
“No. 366 of 1921, in O. S. Nos. 271, 272 and 
275 of 190), Additional District Munsif's 
Court, Bandar.and P. S. No. 55 of 1916, O. P. 
No. 16 of 1913 (O. S. No. 272 of 1903, 
‘Bandar, District Munsifs Court) respec- 
tively. ` : 

Mr. S. Varadachari, for the Appellants. 
Mr. Ch. Raghava Rao, for the. Respond- 
ent. f ~ 

i JUDGMENT. 


Krishnan, J.—The facte out of which 
this second appeal arises are as follows :— 
The appellants who are'laadlords brought 
three suits, O. S. Nos.’ 271, 272 and 275 of 
1909, against various tenants for ejectment. 
They originally filed the suits in the Dis- 
trict Munsifs Court, but the High Court 

. finally held that the suits were-not filed in 
` the proper Court which was the Revanue 
Court and directed the plaints to be return- 
ed for presentation to the proper Court. 
There was an appealto the Privy Council, 
Appeal No. 55 of 1916, in which the three 
cases were consolidated into one appeal. 
The decision of the Privy Council, is re- 
: ported ia Suryananarayana v. Pattanna (1). 
We are not concerned iu the present*prc- 
ceedings with the reasons in the Privy 
Council nor with their: ruling itself. 1t 


(1) 48 Ind. Cas. 689; 41 M. 1012; 25 M. L T. 30 
(1918) M. W.-N. 859; 93 O W. N. 273; 9 Tt W. 126 
29 C. L. J. 153; LU. P. L. R. (P. O), 11; 38 M. L.J 
585; 21 Bom. L. R. 547; (1919) M. W. N. 463; 481 A 
3094P. 0). - pce 


a 


1 


619 


_ would seem that pending the hearing of the 
Privy Council appeal, one Seshayya, defend- 
ant in O.8. No. 272 of 1904 died, and no 
legal representative was brought on record 

' and the decision of the Privy Council was 

' given without anybody representing Se- 

. Shayya’s interests on record before them. It | 

isnow argued by his legal representative, 

Venkataswami, who is the respondent.before 

us, that this decision so far as his case is 

concerned, isa nullity as no body represented 

his interests and as it was given against a . 

dead man. The District Judge has given 

effect to this contention and disallowed exe- 
cution against Venkataswami, Seshayya’s 
legal representative. . | 
Onappeal.it is brought to our notice that . 
the case is exactly covered by the ruling of 
this High Court Kalyani Pillai v. Thiru- | 

. venkataswami Ayyangar (2) which followed 
the ruling of the Patna High Court in ` 
Deonandan Prasad Singh’ v. Janki Singh 

` (3).. These two decisions are based upon3 . 
& 4, William IV, Chap. 41, s. 23, That 
section seems, to be ‘fairly clear that even — 
though a party before the Privy OCouncil 
might have died pending the appeal the 
order made by the Privy Council in the 
case nevertheless has full ferce and effect 
and is to be carried out by the Courts in 
India. It is enacted: "That in any sase where 
any order shall have been made on any such 
. appeal aa last aforesaid, the same shall have . 
full force and effect, notwithstanding the 
death of any of the parties interested there- 
in." The second part of that section is not 
relevant here, Itisingeniously suggested 
by the learned Vakilfor the respondent that 
there is some misapprehension as te the 
méaning of this section by both the Madras 
High Court and the Patna High Court and 

e that s. 23 should be read with s. 21 wltieh 
talks about “Order and Decree” and he con- 
tends that s. 23 will vot apply in the case of 
a decree as that section talks only about an 
"Order" ‘I am unableto follow this argu- 


ment. What we arecarrying out..here is 
the order of the Privy Couneil. The word-. 
ingis, 


“His Majesty having taken the said report 
into consideration was pleased by and with 
“the advice of his Privy Council to approve 
hereof and to order as it is hereby ordered 


(2) 80 Ind. Cas. 85; 47 M. 618; (1924) M. W. N. 439; 
47.M. L. J. 154; 20 L. W. 99; 35 M. L. T.50 A.I. R. , 
1924 Mad. 695. < 

(3) 56 Ind. Cas. 322; 5 P. L. J. 314; 1P. L. T. 395; 
2U.P. L.R. (Pat) 108; (1920) Pat. 266. -` 
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that the: same be punctually observed, 
‘obeyed andi carried into execution. 

Whereof the Judges of the.High Court of 
Judicature at Madras for ihe: t time being. 
andall other persons whom it may: concern 


. are to take notice and govern, themselves 


accordingly.” 
The order as full. force in, spite ofthe. 


' faetthat when that order was made, one- of 


-— 


' the appellants in: CMS 
. gs for the respondent . inC. M.S 


. 8 iu V. N. 485; 277 ML, T. 2 


the parties affécted-by that order was not 
aliveand we are bound: to- carry ut that: 
order. It follows then that the fact that 
Séshayya was dead at the time of the:hear- 
ing of the Privy Oouncil' appeal is of no 
importance.: 

Furthermore, it must be remembered that 
the Privy Council ` consolidated. the three 
cases into one appeal and heard ‘a joint 
argument. as regards all the cases. 
after, hearing an argument like that that. 
they decided the cases: The ruling im 
Srooman Madabushi Gopalacharlu v. Em- 
mani Subbamma, (4) is that where a decision 
is giver ima suit instituted and conducted. 
bona fide by some only of a number of per- 
sons similarly interested in the matter, itis 
res judicata against the representative of 
any defendant- who-had died’ pending the 
appeal but whose legal representative’ was 
not brought on record in the appeal or 
second appeal. No doubt, that case dealt 
withthe binding character of the decision 
on the persons who were the legal. repre- 


: gentatives of the deceased. person and who 


were not brought on record and not exactly 
with the executability ofthe decree in the 
case;. the two are very analogous to each 
other. Srooman. Madabushi Gopalacharlu 


' y. Emmani Subbamma (4) could, therefore, 
also be relied on for the position: that this: - 


decreg could be executed against Vexkata- 
swami in spiteofthe fact: “that ‘the person 
whose légal representative he is; wasnot on 
record: at the time of the hearing of dne 
Privy Council appeal. 

` Givil Miscellaneous Second Appeal No. 3l 


.of'1924 must, therefore, be allowed and the 


order ofthe first Court restored, 

Civil Miscellaneous Second Appeal No: 3» 
of 1924 follows. . 

Civil Miscellaneous Second Appeals Nos. 53 
of:1924 and 32 of 1925 fail on the. view we 
have'taken and-must be dismissed. 

As regards costs, da willbe costs for 

| A. No. 31 of 1924, 
S. A. No. 
38-M. D. J: 493; 


y 55 Ind.: Cas. 984; 43 M. er 
19; 


It was, 


v, MADHOO- rai. F103.1. ©. 1922]. 


53:of 1994, There. will be.no costs-im tlie. 
otliertwo: cases: 

Qdgens,,d.—1 agree, and. only. wish: ta 
say- one: wond: as regards. the. first point 
raised: by Mx. Varadachari:as I wasa party; 
to the: decision im Kalyani Pillai v. Thiru- 
venkataswami Iyengar (2). Nothing, hag 
been shown or said here' to- lead .me:to take; 
a different view to-that:whict: T adopted: im 
conjunction with ‘Phillips, J.,.in that case; 
fortified: as we were by the. decision: in 
Deonandan Prasad Singh v. JankiSingh (3). 
The attempt to distinguish it-qn the ground 
of: difference in language inss. 2r and: 23: 
cannot, T think, be supported‘for a moment. 

- There is: nothing in the rest; of. the Statute, 
as faras I know, that would lead one to: the: 
inference that the word"'any order or deoree'" 

means anything different in effect from the. 

expression ‘any order’ used. in 8. 23. 

T agree with,the order as to costs; 
Y. N. V. Order accordingly: 


— 


PATNA HIGH COURT, 
Orvin Revision No, 218 oF 1927, 
July 15, 1927. 

Present :—Mr. J ustice Ross: 
RAM MAS anon ae 


MADHOO LAL: GHO W DEERY.—Oreosrre. 
Party, 

Civil Procedure Code (Act V of 1908) s. 151, 

0. IX, rr. 8; 4—Dismással for default-- Plaintifi 

Lie hee, of case under s. 151, legality, 


of. 

On an application; under O- IX, r.4: of the Civil 
Procedure Code, for: the. restoration: of, a suit, which. 
had been dismissed for default, „the Munsif found 

hat there was negligence: on the part of tlie plaintiff, 
but acting unders, 151-restored-the-suit:: 

Held; that when there is a specific rule imthe Code: 
for-the-restoration. ofa suit, the. learned, Munsif was. 
not: entitled, to have recourse to s. 151 of the Oiyil 
Procedure Code, and, on hisown finding, the order of 
restoration. should not:have been made. 

Civil revision from an’ order of thie: 
Manah Madhipura, dated the llth of April, 
1927 

Mr. % C: Mazumdar, forthe. Petitioner. 

Mr. L. K. Jha, for: the Opposite: Party: 

JUDGM EN'T.— Thissuitrwas d ismissed, 
under O. IX, r. 3. The plaintiff applied under 
Oi IX, r. 4.tohayetlie suit. restored: The learn: 
ed:Munsif- directed that the Pleadersshould: 
be. informed:; but. there is, nothing: in the: 
- order-sheet to show that they were informed: . 


t 


ents. 
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ör that the petitioner had‘ any notiee of the 
'applicaticn under O. IX,r, 4.. ‘The plaintiff 


às required to satisfy the 'Oourt-that there 


“was sufficient cause for ‘his non-appearance; 
‘but, so far from doing that, the learned 
Mungif‘has found that there was negligence 
on his part; but, acting under-s. 151, he 
restored the suit. Now when there js a 
‘specific rule in the Code for the restoration 
pes suit, the learned Munsif-was uotentitl- 

to have ‘recourse to s. 151 and, on his 


men finding, the order. of: ‘restoration should. 


mot. have been made under the rule which 
directly applied to the case. `. 

The application must, therefore, be:allow- 
sad and the order of the learned Munsif 
restoring the-suit seb aside. 
:eris entitled tothe costs of this appiigatign. 

‘Hearing-fée .one.gold mohur, A 


"B.K.P, Application allowed. 


CALCUTTA HIGH COURT. 
CAPPEAL FROM ORIGINAL OrviL ‘No. 127 
AP oF 1926. 

“January 4, 1927,  - 
— "Present: —Sir George Claus Rankin, Kr , ' 
Chief Justice, and Justice Sir. Charu’ 
‘Chundet ‘Ghose, Ki. 


'SATINDRA.. ANARAIN.SINBA— 
APPELLANT 
` versus " 
ORUNILAL JAMADAR AND OTHERS— 
^o—RES2ONDENTS. +- 
"Limitation. Act/(IX ‘of 1908), "Sch. I, Art. 166— 


“Calcutta High Court Rules, ‘Chap. CRIT Baie “by 
iRegistrar—A pplication by auction-purchaser to set 
aside sale—Limitation. 

‘Anapplication ,by an auction-purchaser.in a sale - 
under a mortgage-decree held by the Registrar of 
the ‘High Court of Oáleutta ` under the -provisions of 


Ghap. XXVII of the Rules of the Calcutta High Gourt, 


for -setting. aside.the sale and for refund of purchase- 


:money is governed -neither ‘by the rule of the ‘High 


-Oourbirequirimg the sale'report to be excepted to 
vwithin:14.days nor by Art. 166 of Sch..I of the Limita- 
‘tion Act. “[p. 622, col. 2. 


-Appeal from an order of Mr. Justice 
“Greaves. : NM 
"Messrs N. N. Sirear- and $. N, Banerjee, 


“for the Appellant. 


“The Advocate-General (Mr, B. L. Mitter 
“and Mr. M. N. Basu), for the ‘Responde 


JUDGMENT. ° 
Rankin, C. J.—This isan appedl from 
&n order made by Mr. Justice Greavés . 


"SATÍNDRA NARAIN SIRTA v. 'OHUNILAL, 


"The petition-: 
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upon the 'application of an auction- pur- 
chaser ata sale held -by the Registrar of 
the Original Side ‘under a mortgage- 
‘decree, ' 

The sale wasi ‘held on the 20th of March, 
1926, and the question before us concerns 
Lot No. 3. . Now, Lot No. 3 is described in 
the Notification of sale as a "parcelof land 
‘containing by measurement an area of 8 
cottahs'l chittack and 32 square feet, be 
the same a.little more or less within the 
‘Municipal limits of the “town of Calcutta 
being premises No. 5 Ahiripukur lst Lane 
and situate in (a ‘certain district) and 


being a portion of holding No. 164 
(formerly holding No. 43) in. Bub-Divi- 
sion A, Division V, within the dis- 


trict of the 24-Parganas and paying an 
"annual rent of Rs. 2.13-9 in reapect of the 
entire holding." It is further described 
as bounded on: the north by a certain 
“land and on the east ‘by No.6 Ahiripukur 
‘Ast Lane (formerly by old holdings Nos. 44 
“and 45)." k 

"The sale-was held under the Rules ofthe 
High Court contained in Chap. XXVII, 
and ‘the property was put up to. auction 
under certain conditions of.sale which do 
-not merely provide'.that the highest bid 


. ‘should be accepted and:the amount-of the'de- 


‘posit or other matters of ordinary auctioneer- 


- ing but prescribe -certain conditions as 


to the title which the purchaser should be 
entitled 'to require before he -is compelled 
‘to complete. Provision is made for -re- 
“-quisitions: and answers. Provision is made . 
“with regard . to „compensation for ` mis- 
description. ‘Provisiomis made that the title 
‘of the'lot shall be'taken to'eommence with 
the kobala, dated the 5th of March, 1893, 
and tbat the purchaser: shall 'admit the 
identity of the property purchased ‘by him 
with that comprised in the muniments 
abstracted as containing the title thereto 
andQ.so foréh. , 
Now, the -auction- puréhaser says ‘that he 
"bid: Yor his brother and bad perfectly 
‘eorrettly knocked-down to bim this Lot 
‘No. 9-on.the'20th of March, 1925, but he 
saya that when the abstract of title” came 
-to “be put béfore him he found two things 


^ —<first of-all, that nobody could tell him 


what the éastern: boundary of the property 
“sold was -ana:there was nothing in the 


_ abstract to show what it was. He says 


that ‘this is more unfortunate, to say the 
‘least of it,-because the-only entrance from 
the lans into thia piece of land is in:the 
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south-west corner and tbat it makes all the The arguments that have been laid be- 

: difference to him whether or not the bound- fore us are really two. One is that the 
ary is to be in one way or to. be in application is out of time either because 
another on the eastern side. He was re- the sale report was not excepted to with- . 

~ -ferred to the surveyor who had measured .in 14 days as required by the High Court 
the property:for the purpose of'sale as  Rulesor else because of Art. 166 of Sch. I 
8 cottahs and so forth and he enquired to the Limitation Act. 


from him : what he took as the eastern Now.in my 7 i 
" l ; : 4 y judgment, neither of those 
Boundary of tho Mad and ontly measured Provisions applies here, In the mofussi 
the land without taking any particular En aaston püroissor pirchases the rigt 
: ‘eastern boundary that he was able to assign Sed Sabie OL A Judgment debtor 
He was Ki saa to the Corporation as to oe Gh a. mortgagor Whatever it May De, and 
' whether there was any information there x er oone os ae cee goog, qon 
1 ; sale there is only one-way iù whic 
e ped dti of peat No. d under.the law that contract can fail to 
| me nan A etel dp et saying. from. take effect by reason of non-performance. 
» PO rely H get £ AAN do và I refer to the provisions whith allow -a 
t : ATE : eee Sale d Mr purchaser, when the title or the interest ' 
Bet. ehh chow us light whatever Boh e be ee d porn, to gat 
i i pee ack. Oonsequently in the . 
oe PA cages occur aan S mofussil you do not get the question of 
is Men no "hetons di Qonvb s ibis -title with which we are here concerned. 
eet imi io. ae Ei dinde bi Mr Fuere it is a case of setting aside a sale 
Dillon in 1819 iere vere thee holdings, Daane ekan reason which, makes he 
now Nos. 43, 44 and 45, that in 1879 the mort- «4 are n present dealing. "eh ES MEE ` 
gagor s he aa ires pera. which arises under a Rule by which a 
ES um ee fee ib ead he mew be pu is ened to refuse the title 
3 rs ] " - 
_ eaid to have occupied them at all,the land ditions of sale and the Court in. ereou 
being apparently des ium e: ee tion has to decide upon the question whe- 
dreni Sep tere DER "s gan Abe ther title in conformity with those con- 
sons of Kashi Jamadar and Nó. 5 was diuonashus been shownior not TA. my 
Ned ch the: picsont- EISE dA or here judgment, to that question neither ofthe 
.. allotted (to t SE perce = A oceedings, provisions referred to has any application, 
.is no map in : ose p hy h’ thes ae ' Indeed, as was pointed out, by the learned 
80 ris as Pm e Sape Ah pud peat dered Judge, the whole scheme of this contract 
light at p E x A RE of purchase is contrary to such provisions, 
eS be a 2 DUNG A oat "heiber or dai There is a time for the abstract being 
m tho time of that partition the parties ro d p? od m T LN 
L oni ae : i which will. be entirely ' 
P EN E EEUU rM MM A NC d sonis by iho so eana of Art. 106. In 
- the precise boundaries which formerly were e aA E gu oup] UN nas “ey, um 
thought before 1879 io. divide No, 43 ' . BOY re y ipud 
from the other two holdings cannot _ Then comes the question—Is this a, 
be stated at all | In these circum-. title which the Court will force upon a 
stances the auction-purchaser says: “You purchaser oris it a case in which before 
, have, not made out a title in conformity deciding in one way or the other ‘we 
witk the eontract which-I entered into." ought to direct a reference by the Re-. 
He says, therefore, that he is entitled to gistrar as to title under the.rules. I am 
ind the sale not as a sale which never of opinion that there is no good purpose 
rese n ,GO0G purp 
ought to have been made or as tainted to be served, now that this matter has 
.. by fraud on the 20th of March or as irregu- * been fully thrashed out in two Courts, by . 
lar in some other oe - ' n one ae on e pete it appears : 
The learne udge, in my judgmen o me that it wou e entirely wrong to 
dealt with this matter exaetly in the correct thrust:this title upon the present respond. 


way. ` S & 3 ent, 


1 
! Om 
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It was contended by Mr. Sirear ‘ that 
the brother of the mortgagor aad another 
member of the family were parties to the 
application before the learned Judge. They 
were apparently joined because in the 
mortgage it was necessary to make them 
parties for the purpose of making sure 
that they should not set up any right or 
interest. against the mortgage and adverse- 
ly to the mortgagee; but they are not, 
before the Court as owners of No. 6, nor’ 
as at present advised, do I think it would 
be correct or reasonable in the course of 
an execution proceeding under a mort- 
gage-decree for No. 5 to put them to 
proof of their. title and their boundary 
. iu respect of another piecs of land as 
ownera of which they are perfect strangers 
to this suit. It is not possible, therefore, 
to commence proceedings for the purpcse 
of coming to an accommodation between ' 
No.6 on the one hand and No 5 on the 
other so as to define the boundary. ` It 
seems to me that this isa case where the 
‘stipulations in the conditions of sale did 
not enable the mortgagees to make out 
the title which they were obliged to make, 
out to Lot No. 3 and that the auction- 
_parchaser is not under any obligation to 
accept the title, That being so, I am of 
opinion.that this appeal should be dismiss- 
“ed with costs. 

Ghose, J.—1 agree. AI ' 

AN, A. - Appeal dismissed. 


el 


-~ LAHORE HIGH COURT. - 
MiscELLANEOUS First Civit APPEAL No. 1907 
o -oF 1925 
April 11, 1927. 
Present :—Mr. Justice Jai Lal: 3 
. THAKAR SINGH- OszJECTOR—A PPBLLANT 
j versus . ap ie 


GANGA SINGH AND OTRERS—RESPONDENTS., l 


Provincial Insolvency Act (V of '1920),s. 75 (8)— 
-Appeal from order confirming sale by Receiver— 
Sanction, necessity of—Mere -admission by Division 
Bench, whether amounts to granting of sanction— 
, Death of creditor respondent—No abatement. 

An appeal from an order of a District Judge dis- 
_ allowing the objections ofan insolvent to the sale of 
' his properties by the Official Receiver and confirm- 
ing the sale effected by the latter, does not lie without 
the sanction of the. District Judge or of the High. 
Court, and the mere fact that the High Court admit-* 
ted such an appeal to hearing does not amount 
"EU aM of such sanction. [p. 623, col. 2; p. 624, 
col. 1. . 

The death of a creditor respondent in. an appeal 
from such an order and the non-joinder of his repre. 


THAKAR SINGH v. GANGA SINGH. 


_confirmed the sale. 


. 623 
sentatives in time. does not cause abatement of the 
appeal inasmuch as the real person interested in the 
appeal is the Official Receiver. [p. 624, col. 1.] 

Miscellaneous first appeal from an order 
of the District Judge, Jhelum, dated th 
15th June, 1925. ] 

Messrs: Muhammad Amin and Muhammad 
Azam Khan, forthe Appellant. © ^ 
` Dr. Nand Lal and Mr. Devi Dayal, for 
the Respondents. 


JUDGMENT.—Thakar Singh, appel- 
lant, was adjudicated an insolvent on his 
own petition. In the schedule of his assets. 


‘filed with his application for adjudication 


he mentioned certain occupancy rights in 


the land indisputeand described them as 


rights unders. 5 of the Punjab Tenancy 
Act. When proceedings were taken forthe 
sale of the occupancy rights he raised an 
objection that the same could not be sold. 
This objection was sent for investigation 
to the Offieial Receiver who reported against 
the insolvent but the latter presented an- 
other applieation before the District Judge 
stating that his objections had. not been 
properly understood by the Official Receiver - 
and that he meant to object to the sale 
of the rights on the ground that they were 
under 8.6 of the Punjab Tenancy Act. 


-This application also was sent by the Dis- 


trict Judge to the Official Receiver for en- 
quiry.: It may here be mentioned that it 
is common ground that rights under s. 5 
can be sold, but those under s. 6 cannot. - 
The Official Receiver again reported against 
the applicant. On receipt of the report, 
the learned District Judge apparently 
heard the arguments of Cóünsel on both 
sides and disallowed the objection, and the 
tights having been sold inthe meantime, 
This is an appeal from 
the otder of the learned District Judge 
disallowing the objections and.confirming 
the sale. 

The only ground urged in support of the 
appeal is that the learned District Judge 
should have given further opportunity to 
the appellant to prove his allegation that 
he was a tenant under s, 6 of the Punjab 
Tenancy Act and not under s. 5 as mefition- 


-ed by him in his application for adjudica- 


tion; It appears that sucha request was 
made before the District Judge at the time 
of the arguments aud I might have, under : 
the circumstances, considered the question ' 
of a remand to enable the appellant to pros 
duce further evidence, but a preliminary 
objection is taken on behalf of the respond. 


2 
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‘ents that the appeal does not lie without 
"the ‘sanction of the District Judge or of 
. the High ‘Court and that as no such.sanc- 
tion has been obtained in ‘this case the, pre- 
‘sent appeal is incompetent. 
Counsel for the appellant-replies to this 
Objection by stating that sanction should. 
. be deemed to have been granted by the 
‘Division Bench when admitting this appeal 
to a hearing, but the question of granting 
‘panetion or otherwise was not before the 
Division Benehand I am unable to hold 
“that the Bench granted any sanction to 
‘the appellant. Then the.Oounsél'asked me 
“to grant him sanction at this stage but T 
found myself unsbleto do so considering 
' that t£he'fact was not noticed by the Coun- 
Sel for the appellant--till practically the 
"whole ease had been argued on both sides. 
Another objection raised by the respond- 
‘ents, that one'of the creditor-respondents, ' 
having died:and no legal representatives 
having been brought on the record within 
the time'fixed by- ‘law the appeal-had abat- 
‘ed, has, in my opinion, no force as the 
meal. person ‘who is interested ih this appeal 
4s the Official Receiver and'he has ‘already 
‘beenmade-a respondent. In ary case there 
“are good grounds for condoning the delay 
jn applying to set-aside the abatement. 
The result is that on my finding that 
‘this appeal is incompetent for want. of 
sanction, T must dismiss-it with costs. 
AN, Bs Appéal ‘dismissed, ` 


—— — 


LAHORÉ HIGH COURT. | 
 SEOIND Civit APPEAL No. 1632 oF 1926, 
May 10, 1927. 

Pr esent: —Mr. Justice Addisons 
"BAGGA—DsvanDanT—APPELLANT 
versus ' 


 MOHUMD SHAH AND orapas—Prarwrirrs ] 


—RESPONDENTS. 

‘Customary | dues—Co-sharer landlord—Suit for 
‘entire dues, whether competent. 

A But: for. rent:or‘customary dues of-a maya must 
be a-suit for the whole ofthe rent or dues. [p. 625, 
cal. 1 

[3 Lal v. Akhowri Balgobing Sahoy (2) and 
Shashi Kumar. Mirbahar v. Seeta Nath Banerjee (3), 
followed. e 

Second appeal from the ‘decree of the 
Senior Subordinate Judge, -exercising the * 
powers of'a District Jidge, Jollundur, dated 
fhe 12th April, 1926, affirming that of tha 
“Subordinate J udge, "Third: "Olass, Jullundur, 
dated the 3rd euge 1933. | 


BAGGA KA MOIIUMD SHAH. 


[103 1, O. 1927] 


Lala Badri Das, R. B., forthe Appellant. 

Mr. Jagan Nath Aggarwal, for the Re- 
spondents. 

JUDGMENT.—Plaintifis claimed that 
they were the ground landlords o? a site 
upon which defendant No. 1, their riaya, 
haü built his house and that they were 
entitled to certain customary dues as given 
in the wajib-ul-arz from him, When ‘he 
married his: son, ‘he refused to pay these 
dues and the plaintifis, therefore, sued him 
for Rs. -5, ‘their value. Defendant No. 1 
pleaded that he was the riaya of one Jamal- 
-ud-din whose-heirs were necessary parties 
and that this Jamal-ud-din had mortgaged 
his rights to him. Accordingly the mother 
and widow cf'the last male descendant of 
Jamal-ud-din were impleaded as defend- ` 
ants. The trial Judge held that the plaint- 
iffa' ancestors: and Jamal-ud-din were the 
"ground landlords; that they had sued de- 
fendants fatheriu 1854 and obtained decree 
against him; that the mortgage of 1865 by 
Jamal-ud-din in defendants’ favour did not . 
give him any title; and that dues ‘had con- 
tinued to be-paid to plaintifis. He, there- 
fore, decreed -the'sum of Rs. 5 the amount of 
which was not'disputed. ` ? 

On appeal the learned Senior Subordi- 
nate Judge held that the ‘suit had not 
abated-on aecount of the fact that on the 
death of the widow of the last.male descend- 
ant of Jamal-ud-din hér -heirs ‘under 
Muhammadan baw had not been pleaded; 
thatthe plaintiffs were not bound by the 
mortgage made "by Jamal-ud-din in de- 
fendante'favour as to which it would not 
be presumed that they had ‘knowledge; 
“that 'this mortgage-deed had never been 
enforced; that plaintiffs appeared to have 
been receiving the customary dues, but in 
eany case this did not matter; and that the 
plaintiffs were entitled to sue for the whole 
of the dues as they could not sue only for 
théir share of them. Inthe result he dis- 
missed the appeal'and against his decision 
this'second appeal has'been preferred. 

It was first argued-that the suit abated 
for the reasons stated above. ‘Defendant 
No. l-did-object ‘that‘the persondl ‘heirs of 
‘the widow of Jamal-ud-din’s ‘last male" 
descendant ‘should be impleaded in her 
place‘but-did not name who they were. I 
agree that the widow and mother of the 
last male descendant.of Jamal-ud-din suffi- 
ciently represented the estate which came 
(down from Jamal-ud-din and that'on the 


"death of the widow the mother alone, suffi» 
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cieatly represented it, seeing that it is not 
known whether parties follow custom or 
Muhammadan Law and this is a &uit for 
customary due under a wajib-ul-arz. Be- 
Sides, no personal heir of the widow has 
been “named and itis not clear that any are 
in existence (see Begam Jan v. Jannat Bibi 
(1.] There is no force in this contention. 

These are concurrent findings that the 
plaintiffs and Jamal-ud-din were the 
ground landlords and this is established by 
the suit in 1864 In 1560 defendants' father 
executed a document to the effect that he 
took permission from Jamal ud din to sink 
a well in the property in question, deserib- 
ed as thát of Mian Muhammad Shah and 
on which defendants’ father already had a 
house. At-the same time defendants’ 
father reserved the right to take away 
the material if the ‘site was abandoned, 
stated that he would be liable to pay the 
customary dues as formerly. This dces not 
prove that Jamal-ud-din had become sole 
owner. Then Jamal-ud-din mortgaged his 
rightin the site to defendants’ father in 
1865, but, again, this cannot prejudice the 
plaintiffs. The onus stil remained on 
defendant No 1 to establish that Jamal- 
, ud-din had the right to mortgage the whole 
site, including the plaintiffs’ share and this 
he failed to do. 

The third contention advanced before me 
was that plaintiffs had not proved receipt 
of dues within 12 years of the suit. The 
trial Court clearly found on the evidence 
that these dues had been formerly paid on 
the occasions on which they were custom- 
ary payable. Thelower Appellate Court's 
finding was that ithe plaintiffs appeared to 
have been receiving them. This must be 
taken to mean that they had been receiving 
them. The word “appeared” is usually used 
in this sense by Indian Judges. There ‘is 
ample evidence for such a finding.- 

Lastly it was urged that the plaintiffs , 
could not sue for Jamal-ud-din's share of 
the dues. This argument also fails, A 
suit for rent or customary dues of a riaya 
must be a suit for the whole of the rent 
or dues [Pergash Lal v. Akhowri Balgobind 
Sahoy (2) and Shashi Kumar Mirbahar v. 
Seeta Nath Banerjee (3).] 

1 dismiss the appeal with costs. 


R. L. Appeal dismissed, 
A. N. A, 

(1) 98 Ind. Era 612; 7 Lah, 438; A.I. R. 1927 Lah. 
6 2P.L.R 

(2) 19 0." e S Ind. Dec. (x: 8. 932, 

CELU 744; 1 O. L, J, 425, 
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SARÓJ BALA BOSE U.:JaTINDRA NATH BOSE. + 095 


CALCUTTA HIGH COURT. 
Privy Councin APPEAL No. 40 or 1920. 
January 5, 1927. 7 
Present:-- Sir George Claus Rankin, Kr., 
Ohief Justice, and Justice Sir Charu 
Chunder Ghose, Kr. 
Srimati SAROJ BALA BOSE— 
EE 
ersus 
JATINDRA NATH BOSE AND OTHERS — 
RESPONDENTS, 

Civil Procedure Code (Act V of 1008), O. III,v. 6, 
Sch. II, para. 10—Arbitration —Party whose rights are 
mot in dispute not joining in reference— Reference, when 
ther illegal—Filing of award— Communication of fact 
of filing to Pleader by Bench Clerk, whether sufficient 
notice. 

The fact that a party to a suitas regards whose 
rights there is no dispute and as against whom the 
suit is consequently dismissed, did not join in a 
reference to arbitration of the matters involved in 
the suit does not render the reference illegal. [p. 626, 
col 2; p. 627, col. 1.] 

Coniniunication of the fact of the filing of an award 
tothe Pleader of a party by the Bench Clerk of the 
Court is a sufficient compliance with the provisions of 

ara. l0 of Sch. ILof the Code of Civil Procedure, 
. 627, col. 1] 


Application for {leave to appeal to Privy 
Council against the decision of Mr. Justice 
Suhrawardy and ,Mr. Justice Satyendra 
Chandra Mallick, dated the 28th July, 
-1926, affirming that of the Subordinate 
Judge, Second Court, 24-Pergannas, dated 
the 5th Oetober, 1923. 


Mr. B. L, Mitter (Advocate-General]) and 
Babu Santimoy Majumdar, for the Appel- 
lant. 

Sir Provash Chunder Mitter, Babus Manin- 
dra Nath Banerji and. Narayan Chandra 
Kar, for the Respondents. . 

JUDGMENT. 

C. C. Ghose, J.—This is an application 
fgr leave to appeal to His Majesty in Coun- 
cil against a firfal order made by bhis Court 
on the 28th of July, 1926 in appeal from 
Original Order No. 53 of 1924 arising out 
of ‘Title Suit No. 191 of 1920 in the Court 
of the Second Subordinate Judge of the 24. 
Pergannas. 

The order complained of is one which: 
affirmed the decision of the Court imme- 
diately below, As regards the amount or. 
value of the subject-matter of the suit in 
the Court of first instance and in dispute 
on appeal to His Majesty in Council, it is 
more than Rs. 10,000. In these circumstan- 
ces the only question that has got to be 
enquired into is whether the appellanj for 
leave to appeal to His Majesty in Council: 
has .satisfied this Oourt fthat tke appeal 


626 l 
: inve some substantial. question of 
AW. C P 
The facts shortly stated are as follows. 
On the-18th of August, 1920; the said suit 
was filed in the Court of the Second Subordi- 
nate Judge of the 24-Pergannas by the 
plaintiff Profulla Kumar Bose. against 
-four defendants for partition of the estate 
of one Priya Nath Bose who was the grand- 
father of the plaintiff and the father of 
¿defendants Nos.-land 2 and the father-in- 
“law of defendants Nos. 3 and 4. It is 
unnecessary to mention the names of-the 
defendants other than the defendants Nos. 


3 and 4. Defendant No. 3 is Srimati Niroj: 


„Sundari Bose, the widow of the eldest son 
` ofthe testator and the applicant for leave 
to appeal to His Majesty in Council 
: i8 defendant No. 4 Srimati Saroj Bala Bose. 
'. It appears that on the 21st of June, 1971, 
a petition of compomrise to which “the de- 
fendant No. 3 wasno party, was filed be- 
fore the Subordinate Judge. The testatcr 
Priya Nath Bose had left a Will under 
which the. defendant No: 3 was entitled to 
a maintenance of Rs. 25a month and a right 
of residence in the family dwelling house 
No. 73, Amherest Row. As ‘stated above 
she was no party to the petition of compro- 
mise and she had atno time entered ap- 
pearanee in the suit itself. There was 


no dispute, however, as regards the rights. 


of the defendant No. 3 in the estate left 
"by the testator Priya Nath Bose. When 
the petition of compromise was brought 
“40 the notice of the learned Subordinate 
.."Judge,he came to` the conclusion that as 
“the plaintiff had’ not adduced any evidence 
.whatsoever as against the defendant No, 3; 
-the suit should stand dismissed as against 
her and he passed an order accordingly. 
"As regatds the parties to the petition of 
‘compromise, the learned Subordinate Judge 
‘finding that there was no dispute as re- 
-` gards the shares of the other partie& in and 
: to the estate of the testator and further 
` that the ‘parties had waived accounts as 
against each other, passed a preliminary 
decree in accordance with the petition of 
"-eompromise, One of the terms, being cl: 


:9of the petition of compromise, provided - 


-for areference to certain arbitrators named 
“therein to partition the estate of the testator 
by metes and bounds. > P 

The arbitrators, under the referénce to 

. . them, made an award which was filed in 
. ‘Court on the 27th of October, 1922. Upon 
the said award being filed,” the learned 


- BAROJ BALA BOBE v. 
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Subordinate Judge passed the following 
order: "Inform the Pleaders of both sides. 
Put up for final orders on the 10th No- 
vember next." It appears from the original 
record which we have examined for our- 
selves that two of the Pleaders engaged 
in the case signed their names against 
the said order in the order-sheet. It is 
suggested that the Pleader for the defend- 
ant No. 4 who isthe present applicant be- 
fore us did not sign the order-sheet. Be 
that as it may, it appears from the evidence 
of the Pleader of the defendant No. 4 Jiva 
Priya Roy (cee in this connection page 104 
of the paper-book) that the Bench Clerk of 


JATINDRA NATH GHOSE, 


.the Subordinate Judge informed him of the 


fact of the filing ofthe award in Court by 
the.arbitrators and that thereupon he 
took time from the Court to inform, his 
client of the fact of the award having been 
so filed. After certain adjournments had 
been granted by the learned Subordinate : 
Judge a final decree in accordance with the 
award was passed by him on the 22nd of 
November, 1922. em | 

Thereafter on the 20th of December, 1922, 
two petitions were presented tothe learned 
Subordinate Judge-by the present appli- 
cant one under O.IX, r. 13, Civil Procedure 
Oode, asking fer the setting aside of ihe 
said- final decree and another under para. 15, 
Sch. II of the Code of Civil Procedure 
praying for the setting aside of the award 
made by the arbitrators, Those two peti- 
tions were heard together and the learned 
Subordinate Judge came to the conclusion 
that no case had been made out for the 
setting aside of the final decree or for the 
setting aside of the award.’ Against this 
judgment an appeal was brought to this 
Court. and, as stated above, their Lord- 
ships Mr. Justice Subrawardy and Mr. Jus- 
tice Mallik by their judgment dated the 
i of July, 1926, dismissed the sdid ap- 
peal. . ; 

At the hearing of the present application 
the learned Advocate- General who appeared 
on behalf of the applicant urged two points,. 
‘namely, (1) that the reference to the arbi- 
trators was illegal inasmuch as defendant 
No. 8 whÓ was & party to thé suit had not 
joined in the reference to arbitration and 
125 that no notice of the filing ofthe award 
had been given to the parties under para. 10 
Sch, II of the Code of Civil Procedure. 

As regards the first point, as will appear 
from what has already been stated above, 
there was at no time any dispute as regarde 
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'the rights to which the defendant No. 3 was . 


‘entitled under the Will of. the testator. 
She had not appeared. in the suit and the 
plaintiff had not adduced any evidence às 
against her, 
Subordinate Judge dismissed the suit as 


against the defendant No. 3 and: the refer- , 


ence to the arbitrators proceeded on the 
"footing that there was and Gould ‘be no 
. question as regards the rights to which the 
defendant. No.3 was entitled: under the Will 
‘of the testator. ` 

As regards the second poise there can be 


no doubt on the record before us that there . 


was a notice in writing of the fact of the 
‘filing of the award by the arbitrators. The 


only question that, therefore; remains for 


our consideration is "whether such notice 


was communicated to the parties in this suit, 


‘or rather to the present applicant. 


Tae present applicants’ Pleader in the 


Court below . has stated definitely in unam- 
biguous language that the fact of the fil- 


ing.of the award of the arbitrators, was duly 


communicated to him by the Bench Olerk: 
It follows that the order made by the 


learned Judge must have been shown to' 


the-applicant's.Pleader. It may be that his 
signature was not obtained to the order- 
sheet s ae order No. 38, dated the 27th 
of October, 1927; but the evidence of the 


Pleader taken’ with. the order itself is, in: 


my opinion, & suffieient compliance with 
what has been described as, the mandatory 
provisions of para. 10, Sch. II of thé Code 
of Civil Procedure. In this connection refer- 


‘ence may also be made to O. III, r.5 of the l 


‘Code of Civil Procedure, ' 

In my view, therefore, the learned Advo- 
cate-General has failed to satisfy the condi- 
tion of the last clause of 8: 110 of the Code 
of Oivil Procedure, in other words, *the 
, points urged before us do not, in my opin- 
ion, involve ,any substantial. question of 
law. In these circumstances the present 
application . must 
. dismissed with T EM ze five. gold 
mohurs. 

Rankin, c. Ji . 

A. N.A, 


—] agree. 
A provin diris, 


ke BRIHASPATIA v. BAL KUMAR SINGH. 


Ta- these circumstances . the - 


-November,, 1924, 


stand. dismissed’ and. 
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-PATNA HIGH COURT. 
APPEAL FROM ÁPPELLATE DECREE - 
' . No. 1608 or 1924.. 
:July 1, 1927, 
Presént:—Mr. Justice Ross and Mr. 
Justice Kulwant Sahay. 


M usammat BRIHASPATIA AND ANOTHER— 


DerANDANTS —— ÁPPELLANTS 
versus 
- RAJ KUMAR SINGH AND ANOTHER 
| —PLAINTIFFS AND Musammat GULABO 
—DzrBNDANT3 — RESPONDENTS. 

‘Tjaradar— Power to settle land—1jara deed—Prohibi- 
tion against settlement—Construction. 

An ijara deed relating to a small plot of land 
contained the following clause: '' So that the mort- 
gagee being in possession of the mortgaged property 
may cultivate or get cultivated the land with due 
care and diligence and wil enjoy the use and 
ustifruct thereof ; and the mortgagee will not allow 
any one to take possession ofthe land which isin . 
my possession for a long time . . . . and 
thereafter shall bring the morigaged property under 
my own sir possession : 

Held, (1) that the first part ‘of the provision refer- 
ring to the lands being cultivated by others did not 
empower the ijaradar to make settlement but merely 
to get the Jand cultivated; [p, 628, col. 2.] 

(2) that the second clause, viz., “the mortgagee 
will not. allow any one to take’ possession of the land” 
could not be restricted in. its meaning to be a mere 
provision against allowing title to be acquired against 
the mortgagee by adverse possession, but was a direct 
prohibition against allowing possession of the land to 
be given to others; [ibid.] 

(3) that the third clause about sir possession meant 


“that-the "land would come to the direct possession 


of the mortgagor when the term expired; [ibid.] 

' (4) that all these clauses taken together and rend 
with the circumstances of the lease clearly amounted 
to an express prohibition to settle the land. [ibid.] 


Appeal from a‘ decision of the Additional 
Subordinate Judge,” Patna, dated the 29th 
reversing that of the 
Munsif, Barh, dated the 22nd December, 
1923. 

Mr. Janak Kishor, for the Appelfants. 

Messrs. L. N. Singh and S. P Asthana, 
for the Respondents. 


JUDGMENT. ; 
Ross, J.—This was a suit for re 


-eovery of possession of 3 bighds 10 kathas 


of land being part of 92 bighas 6 kathas and 
8 dhurs which the plaintiffs possessed, as has . 
been found by the Courts below, as tenure- 
holders. This ‘small plot of 33 bighas was 
granted in ijara for a term of five years to 


: Musammat Gulabo Kuer, defendant second 


party. ‘The ijara ‘was paid off and, when 
the plaintifis sou ght to take possession, ¢hey 
were resisted by the defendants first party 
who dd to be cecupsncy tenants and 


ps 


"who were füund by the trial Court to be 


pk 


E Àoroeeupaney tenanis of this land by 


t 


^: . virtue of asettlement from the ijaradar. 


The learned ' Subordinate Judge, while 
affirming the decision that the plaintiffs 
were tenure-holders and not, as they 
claimed, occupancy raiyats, reversed the 
Second part ‘of the decision of the Munsif 
and held that by reason. of an express 
prohibition in the ijara deed the defendant 


' second party was not entitled to settle this 


land with a tenant and could not confer a. 


~ title extending beyond the term of the 


ijara lease itself. ; 
The learned Advocate for the defendants 
first party, the appellants, referred to a 


. decision of this. Court in Sheo Balak Singh’ 


hoe 


v. Radhey Singh (1) and. argued that it was 
within the power of the ijaradar to make, 
settlement of thisland unless there is an 
express prohibition in his title-deed.: He 


. also referred to the terms/of the ijara and 


in. particular to the clause upon which 
apparently the learned Subordinate Judge 
has relied and: argued that tbis did not’ 
contain any exprees prohibition against 
the settlement. The wordsare these: "So 
that the mortgagee being in possession of 
the mortgaged property may cultivate or 
get cultivated the land with due care and | 
diligence and will enjoy the use and 
usufruct thereof; and the mortgagee will | 


' not allow any one to take possession of the 


land which isin my possession fora long 
time......... *.,..a8nd thereaftér ‘shall bring 
the mortgaged property under my own sir 
possession". It is contended thatthe first 


' part of these provisions distinctly contem- 
' plates settlement with others through whom , 


thé land has to be cultivated and that this 
may he done' by tenants as well as” by 
servants. The second provision is merely 
a provision against allowing title to be 


. acquired against the mortgagee by adverse 


possession; and the third clause aboft 
sir possession; is a common clause in such 
documents and does not mean that the 
mortgagor, is: to be restored to direct 


'possesgón of the land. 


The learned Advocate for the respondents 


referred'to Sheo Nandan' Roy v. Ajodh Roy 
(2) and’ other cases as showing that the , 


decision in Binad Lal Pakrashi v. Kalu 
Pramanik (3)' is an exception to the 


fl) 52 Ind. Cas. ‘501. 
RY 30. W.N. 336; 


(3) 20 0, 708; 10 Ind. Déc. (x, &) 477, 


26 O. 546; 13 Ind. Dec. (N. &) 


f 
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general rule which is that a grantee fora 
term of years cannot give a larger estate 
than he himself-has. This proposition 
cannot be disputed; and the question is, 
whether, in the circumstances. of this case 
the stipulation in the ijara deed amounted 
toa prohibition of settlement. While, the 
ijaradar of a' large property may well be 
entitled to bring tenants on the land in the 
ordinary course of management, it is to be 
considered that in the present gase only a 
small plot of land measuring 3$ bighas was 
in ijara and the defendants first party have 
been put into ccéupation of its entirely. It 
seems to me that having regard to the 
provisions of the deed itself, if any meaning 
is to be given to these provisions, this 
settlement cannot be held to be good. The 
first clause does not empower the ijaradar 
to make settlement, but merely to get the 
land cultivated. The secord clause cannot 
be restricted in its meaning as the learned 
Advocate for the appellantscontends: It 
is & direct prohibition against allowing 
possession of the land to be given which 
had been in the possession of the mortgagor 
for a long time. And the third clause 
about sir possession must’ be construed 
with reference to: the subject-matter—this 
small piece.of land; and, if it amounts to 
anything at all,it must mean that the land 
would come to the direct possession of the 
mortgagor when the term expires. These 
clauses taken together and read with 
the circumstances of' the lease seem to me 
clearly to amount to an express prohibition 
to settle the land in the way it has been 
settled; and’ it is useless to refer to the 
general powers of an ijaradar to settle 
in the ordinary course of management, 
Such a principle has no application to the 
present. circumstances, 

In my opinion the case has ‘been rightly 
decided by the learned Subordinate 
Judge and the appeal must be dismissed 
with costs. E "TON é 

Kulwant Sahay, J.—I agree. 

_ B. K, P. Appeal dismissed, 

A.N. A, . i 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Civi No. 107 oF 
1926, 

- November 24, 1926. 

Present :—Sir George Claus Rankin, Kr., 
Chief Justice, and Mr. Justice Mukerji. 
JAPAN COTTON TRADING Co., Lro, 

—APPELLANY 
' versus 
JAJODIA COTTON MILLS, Lro., — 
RESPONDENT. 

Companies Act (VII of 1913), ss. 162 (5), 168 (1)— 
Petition to wind up company—Statutory notice by 
creditor, requirements of—Notice by Solicitor, whether 
sufficient—Under his hand’, significance of—Notice 
before default, whether valid—Promissory note pay- 
able on fixed date—Presentment, whether necessary— 
Demand on day fixed, sufficiency of—Inability of 
company to pay debts—Evidence aliunde, whether can 
be adduced—Amendment of petition. 

The words ‘under his hand’ in sub-s. (J) of s. 163 
of the Companies Aet have a special purpose, and the 
provisions of the section are not complied with by 
any notice in writing or by a notice which is signed 
by some body acting in the ordinary way as a Solicitor 
of the petitioning creditor. [p. 632, col. 2.] 

.Sub-s. (1) to s. 163 means that the company to be 
served must at the time of the service bein default 
and that, being in default, it is to be served with a 


demand under rather special precautions so that if . 


it makes further default for a period of three weeks 
the question of its inability to pay its debts is set at 
rest. [p. 633, col. 1.) 

A promissory-note which is not payable on 
demand buton a specified day does not become 
due until it has been presented for payment. [ibid.] 

A letter demanding money due by a Company 
under a promissory note payable on a specified day, 
which is sent to the Company onthe day on which 
the money is payable is noba sufficient compliance 
with the provisions of s. 163 (1), of the Companies 
Act inasmuch asthe company cannot be said to be 
in default until the end ofthe day. [ibid] . 

A petitioning creditor who fails to make' out that 
the Company sought to be wound up is unable to pay 
its debts by means of the statutory notice relied 
upon by him should not be allowed to prove the 
company's insolvent position aliunde without getting* 
his petition amended. (ibid, 

Appeal against the judgment of Mr. Jus- 
tice Ghose, dated the 16th July, 1925. S 

FAOTS appear from the following judg- 
ment delivered by 

C.C. Ghose, J.—On the 2nd June, 1926, 
an application was presented before me 
on behalf of the Japan "Trading Oo., 
Ltd., for an order that the Jajodia Cotton 
Mills, Ltd., be woundup under the pro- 
visions of the Indian Campanies Act. The 
usual directions for advertisement of the 
substance ofthe petition were given and, 
the petition waa made returnable on 2nd 
July, 1926, for hearing. On the 11th June, 
19:6, the Jajodia Cotton Mills, Ltd., made 
au application for an order that the Japan 
Trading Oo., Lid,, may be restrained from | 


issuing any further advertisements 


. before me together. 
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proceeding with the petition for winding- 
up presented by them, from taking any 
further steps in respect thereof and pu 
an 
the said petition be struck out and taken 
off the file and proceedings thereunder 
stayed. ; ] 

The petition for compulsory winding-up 
and the petition of -the Jajodia Cotton 
Mills, Ltd, have come on for hearing 
I have had the ad- 
vantage of hearing elaborate arguments 
on both sides. Everything that learned , 
Counsel who have appeared in this case 
have by their industry been able to lay 
their hands on has been brought to my 
notice and I now proceed to consider the 
points raised. 

The Jajodia Cotton Mills, Ltd, have’ 
taken four points before me. They are 
conveniently summarised in paras. 12 and 
20 ofthe petition of the Jajodia Cotton 
Mills, Ltd. The case ofthe Japan Trad- 
ing Co. is that they are the holders in due 
course of a promissory note executed on 
the 24th July, 1925, for a sum of 
Rs. 6,00,000 and that the said promissory 
note was presented tothe Jajodia Cotton 
Mills, Ltd., for payment, but it was dis- 
honoured and returned unpaid. There- 
after it is alleged that the Japan Trading 
Co. caused aletterto be written to and 
delivered to the Jajodia Cotton Mills, Ltd., 
on the 31st March, 1926, drawing attention 
to the fact of the dishonour of the promis- 
sory note and giving statutory notice 
ander & 163 of the Indian Companies Act 
to enable them to make an application to 
this Court for winding up. 4 

The promissory-note runs as follows :— 

“ Oaleuita 24th July, 1926." 


(*1926" is struck out and ;'1925^ 
written in place of it, and the name 
* Sakhdeodas Ramprosad " who are the 
Managiug Agents of theJajodia Cotton Mills, 
Ltd., appears below). Then the body of the 
note runs as follows :— ` 

On the 31st March, 1926, we promise to 
pay to Messrs. Sukhdeodas Ramprosad or 
order the sum of rupees six lakhs (Rs. 


6,00,000) value received. i 
D. H. Wilmer.” 


(Then there is a Nagri signature pur- 
porting to be that of Radhakissen Santalia 
and against the signature of D. H. Wil- 
mer and Radhakissen their description is 
added, i. e. Directors, Jajodia Cotton 
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| «two Directors is.. the signature of the, 
- Managing Agents. Sukhdeodas. Rampro-' 


' Bad, who, are deseribed as. such in the . 


promissory note. On the left hand side 
- there is the seal of the Company “ Jajo- 
- dia Cotton Mills, Ltd., Incorporated. 
: 1919.) 
On the back of the promissory note the 
following endorsement occurs :—, 


“ Pay to the Japan Trading Oo., Ltd., or 
: : order. 
‘Sukhdeodas Ramprosad 
"By Ranglal Jajodia, 
8 partner." 


j The first point ‘taken on behalf of the 
-Jajodia -Cotton Mills, Ltd., is that the. 


: promissory note in question is nota note ` 


made by the Company and that as such is 
not binding on the Company. In support 
. of this contention attention has been drawn. 
by learned Counsel forthe Jajodia Ootton 

Mills to two cases, viz, Dutton v. Marsh 
: (t) and Sreelal Mangtulal v. Laster Antiseptic ` 
. Dressing Co., Ltd.. (2). On the other hand 

"Mr. A. K. Roy, ` appearing for the Japan 
Trading Co., Ltd., has contended that the 
promissory-note in question was in. fact 
‘and in truth a note made by the Com- 

‘pany, and that as such: it was and is 
' binding ‘on the Company. In support of: 
his contention Mr. Roy has drawn. atten- 
- tion to &everalcases, some of which Ishall, 
notice presently. 

It is settled law that in making Bills of 
Exchange Dfrectors ofa limited Company 
must be careful not to use forms. which’. 
pledge their. personal credit. Thus, for © 
instance, where the promissory note ran 
as follows :—: 

“We, the Directors of the A. B. Company, 
do promjse to pay, etc.” and. where the 
š promissory-note. "was signed by the Direc- 
` tors it was held that ‘such à promissory 
note made the Directors personally liable 
“ although the.seal of the Compahy was 
on the promissory note. [See Dutton v. 
Marsh (1)]. Where the promissory- -note ran 
as follows :— 

e "I promise to pay, ete.. 
(ded. H. Smethurst Laun- 
. dry,Ltd. 
J. H. Smethurst, 
Managing Director, » 


Q) UU B.361; 43L. J. Q. B. 175; 24 L. F: 
470p19 W.R. 754. 
(2) 89 Tad. “Cas. 328; 52 C. 802; 29.C. W. N. 828; A- 
IR. 1925 Cah 1062: 


^ 
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a Mille; Ltd. - Below. the signatures of the 


It was held not. to make the Director per- 
On liable. {See Chapman v. Sméthurst 
(3) | 

Again where the promissory-note ran as 
follows :— 

e. promise to pay, etc," 
but it was'signed 
“For the M. are Compay 
J 


- ' Seuraa 


it was held that the Company was bound. 
[See Alexander v. Sizer (4)]. 

Again. where the promissory-note ran as 
follows :— 
: "We jointly promiss to pay £600 for 
value received in stock ' on account of the 
Company," . 

and it was signed by three Directors, it 


was held that the promissory note was one 


by which the Company was bound [see 
Lindus v. Melrose (5).} —.. 
. The above cases may be taken as typical 
of the line.of cases relating to this matter 
and scrutinising the promissory note in 
question as closely as possibleand giving 
to the arguments which have been advanc- 


.ed by Mr. Roy my very best consideration 


and not overlooking the points sought to 
be made in the joint affidavit of D. H. 
Wilmer and Radhakissen Santalia, a copy 
of which has been annexed to an 
affidavit “made by one of Mr. Roy's clients, 
I have come to thé conclusion that the 
promissory-note in question is one which 


‘did’ notand’ does not bind the Company. 


Therefore, so far as the first point is con- 
cerned, that must bedecided in favour of 
the Jajodia Cotton Mills, Ltd. 

The: second point taken by Mr. Banner- 
jee relates to the question of. the proper 


‘stamp having been put on the promissory 


note in question. Whatever defect the 
promissory note had has been cured by the 
certificate of the Stamp Officer, and I am 
of opinion that the objection has now no 
substance. ' 

The third objection taken by Mr. Banner- 
jee is that there has been materialaltera- . 
tion in the document after execution 
thereof and that as such the instrument. 
has beengvoided. I have considered what 
is in the promissory note and Iam satis- 


7 (1909) 1 K. B. 927; 78 L. J.-K. B. 654; 100 L. 
465; 16 Manson 171; 14 Com. Cas. 94; 538. J. 340; 


3T L R. 383. 


. (4) (1869) 4 Hr. 102; 38 L. J. Ex. 59; 20 L. T. 38. 
(5) (1858) 3. H. & N. 177: 27 L.J. Ex. 326; 4 Jur. 
(N; s. 488; 6 W: R. 441; 157 E.R, 434; 117 R. Ri 636: 
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fied that it was a.clerical error which had 
been corrected. and that there has been no 
material alteration of the kind suggested 
by Mr. Bannerjee 
argument. Therefore, the, third objection 


has.no substance and must be decided. 


against Mr. Bannerjee, : 

'The fourth objeetion is this. The Jajodia 
Cotton Mills, Ltd., urge that onthe 28th 
May, 1926, an arrangement was arrived 
at with theJapan Trading Company and 
the partners of Sukhdeodas Ramprosad, 


whereby thelatter made over two cheques, 


to;the Japan Trading Oo., for Rs. 20,000 
each, one bearing date 29th May, 1926, 
and the other 3lst May, 1926, and it was 
agreed that the Japan Trading Co., would: 
not take any proceedings -against the 
-Jajodia Cotton Mills, Ltd., and free and 
. release the said Company in respect 
of all claims, if any, on the said pro- 
missory note. It isfurther stated on be- 
half of Mr. Bannerjee’s clients that as 
against the cheque which bore date the 
29th May, 1926, a sum of Rs. 20,000 was 
paid in cash to the Japan Trading Oo., 
and that ona receipt being asked for, no 
receipt, was granted and that im conse- 
quence of the refusal on the partof the 
Japan Trading Oo. to grant ‘a receipt for 
the said sum of Rs. 20,000, payment of the 
Second cheque was stopped. This con- 
tention is referred to at great. length in 
the affidavit of Yukie Ohsaka and it appears 
to me that the matter cannot’ be disposed 
of merely on affidavits but must necessitate 
investigation on oral evidence, There is 
algo. another point taken on behalf of the 
Jajodia ‘Cotton Mills, Ltd., being the 
point elaborated in para. 18 ofthe petition 
of that Company. That also is dependent 
on an enquiry into the facts and such 
enquiry, in my opinion, cannot be sati$- 
. factorily held merely on affidavits. have, 
therefore, to consider what should be done 
in this case and I have come to the con- 
. clusion that the Japan Trading Co. have not 
made out- a sufficient case for an order 


under s. -162 of the Indian Companies’: 
is that the- 


Act. The result, therefore, hat. 
petition for winding-up must be digmissed 
withcosts, the Japan Trading Co. being left 


to take such steps as they may ‘be advised , 


to enforce such rights as they may have 
by: reason of ‘their -being endoresees 
“and holders of the promissory nose in ques- 
tion. 

What I havé stated just now. disposes 


LTD, D. JAJODIA COTTON MILLS LTD, 


in the course of his. 


z "ete 
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of the application fora compulsory wind- ' 
ing-up. It follows, therefore, that it is 
-unnecessary to make any crder. on the | 
petition of the Jajodia Cotton Mills except 
that they will be entitled to the costs of ` 
that application. A lan 


Mr. Langford James (with him Mr. A. K.. 
Roy), for the Appellant. . 
Mr. S. N. Banerjee (with him Sir Binod 
Mitter and-Mr. P. K. Khaitan), for the Re- | 

spondent. UE 





um JUDGMENT. 3 i 

Rankin, C. J.— This is an appeal. by 
the Japan Cotton Trading Company, Limit-, 
ed, which presented a petition before. Mr.. 
Justice O. CO. Ghose for the compulsory ` 
winding-up, of a Company called the Jajo- 
‘dia Cotton Mills, Limited. Several points. 
were dealt with by the judgment but there 
is'a point not dealt with by the judgment 
as to which we are not satisfied that it ever 
was abandoned and which, we think, is fatal | 
to the petifion. 


It appears that a firm called Sukhdeodas 
Ramprosad were the Managing Agents of 
the Company. They were also Banians 
and apparently debtors of the petitioning 
creditors. They obtained a promissory note 
for Rs.6,00,000 from the Company payable - 
on the 31st of March, 1926, and they endors- 
ed that promissory note to the petitioning 
creditors. ` It is as endorsees of that promis- 
sory-note that the Japan Cotton Trading 
Company, Limited, claim to be entitled to 
wiud-up the Jajodia Cotton Mills, Limited. 


The first question in.such a case logical- 
‘ly no doubt is the question whether there 
is agood petitioning creditor's debt and 
two points as to that are contested at the 
present stage of this case. The first point 
of contest is that it is said that upon & 
true construction of the promissory note 
it is not a note. binding the Jajodia Cotton 
Mills, Limited, atall, but isreallya noté 
on which the Directors D. H. Wilmer, Radha- 
Kissen Sontalia and the: firm of Sukhdeo- 
das Ramprosad were personally liable. i 


The second questionis this; that towards | 
the end of May, 1926, it is alleged that an 
arrangement was made between the Japan 
Trading Company, Limited, and Mésars. 
Sukhdeodas Ramprosad either on their owp 

` behalt -or both.on their own behalf and on 
behalf of the Jajodia Cotton Mills, Limit- 
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ed, whereby Messrs. Sukhdeodas Rampro- 
sad were to give two cheques amounting 
in all to Rs. 40,000 upon the term that 
the petitioning creditors would abandon 
their rights on this promissory note against 
the Jajodia Cotton Mills, Limited. 

Apart from these two points there is an- 
other. It issaid by the Company that in 
this case the petitioning creditors have not 
served a statutory notice in compliance with 
s. 163 ofthe Indian Companies ‘Act and 


that in their petition for winding-up they: 


make no other caseas regards the inabil- 
ity of the Company to pay its debts. 

Now, there can be no doubt that the 
. petition before us is based as regards proof 
. of inability to pay the debts upon two 

notiees which are relied upon under s. 163. 
Both are from Messrs. Fox and Mandal— 
the petitioning creditors Solicitors 
—saying that they were “ instructed to 
demand payment to the Japan Cotton 


Trading Company, Limited, or to us as- 


their Solicitors the sum of Rs. 6,00,000 (six 
lacs)" and giving notice that the promis- 
sory noie had been dishonoured by non- 
payment and that in default the Japan 
Cotton Trading Company, Limited, would 
adopt legal proceedings. 

Those notices are letters signed by the 
-, Bolieitorsin theirown name Fox and Mandal 
and the objection taken before us is that 
that does not comply Zwith the terms of 
gub-s. (1) to 8.2163: * Ifa creditor...... to 
whom the Company is:indébted in a sum 
exceeding Rs. 500 then due, has served on 
the Company,...... a demand under his hand 
requiring the Company to pay the sum so 
dus.” We have, therefore, to ‘consider in 
this case whether it is correct to apply for. 
the purposes of s. 163 the general common 
law principle Qui facit per alium fact per 
se in accordance with the decision in In 
re Whitley Partners, Limited (6). It seems 
to mevery difficult to say that the words 
“under his hand " in a section of this 
character arecomplied with by- any notice 
in writing or by a notice which is signed 
by somebody acting in the ordinary way as 
a Solieitor of the petitioning creditors. The 
effect of the statutory notice ig that unless 
the debt is paid within three. weeks or some 
arrangement is made with the creditors, 
the Company isin the position of being 
conclusively estopped from denying that 
it is unable to pay its debts. It is a high- 


* (6) (1886) 32 Ch. D. 337; 55 In J. Oh. 540: 
912; 34 W. R. 505: 40; 54 L T. 


‘such a notice as 
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ly formal and important document, al 
though it is perfectly true that the demand 
may be made in. any terms. It has to be 
served on the Company by leaving thesame 
at its registered office and it has to be a 
demand “under the hand" ofthe credit- 
ors. I think that those words must be 
taken to havea special intention. Thein- 
tention must be that there can be no doubt 
at allabout such a notice as this being 
recognised as a notice .directly authorised’ 
by the creditors and as one to which will 
attach ormay attach the very serious con- 
sequences which ‘the Companies Act im- 
poses. That any Solicitor's letter making a 
demand in any form, if left at the register- 
ed office of the Company, should be re- 
garded asa notice that the Company must 
be wound upon the ereditor's petition if : 
the debt were notpaid within three weeks 
is, I think, not the intention of the Statute. 
I am far from saying that any good would 
be done by attempting to draw any ana- 
logy between this statutory notice and 
the bankruptcy notice 
under the English Bankruptcy Act. But 
it is clear that “ under his hand " has some 
special purposein this connection : and in 
view of the fact that a consequence so seri- 
ous is attached to non-compliance with 
the notice Tam notofopinion that there 
is here nothing to prevent the general 
commen law principle from being applied. 
That being so the two notices founded 
upon in this petition as being statutory 
notices are not sufficient. 

The only other question which arises is 
whether the letter written on the 31st of 
March, 1928, signed in the name of the 
petitioning creditors by their manager 
Mr. Y. Ohsaka would not be a sufficient 
compliance. In this case it appears that 
the promissory-note was payable on the 
31st of March,—the very day on which this 
letter was sent. The letter runs as fol- 
lows :—“ Referring to our letter of the 
26th March, current, we beg to present 
to you herewith for payment the promis- 
sory note for Rs. 6,00,000 dated 24th July, 
1925, executed by you in favour of Messrs. 
Sukdeqdas Ramprosad and by the latter 
endorsed over to us for valuable considera- 
tion. In default of, payment, we shall 
«lace the matter in the hands of our Solici- 
tors." There might be no great difficulty 
in allowing these petitioning creditors to 
rely upon this letter instead of the two 
letters founded upon in the petition as 

t 
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statutory notice, but, in my opinion, this 
‘letter is not such a notice as satisfies the 
conditions of s. 163. Onemay take either 
of two views with regard to the letter. 
Firat, it does; not appear that the promis- 
sory note was one payable on demand ; 


and, therefore, as at present . advised, I- 


think that presentment for payment was 
necessary before it could be said that on 
the 3lstof March, the money was due.’ At 
the time this letter was written and at the 
time it was served upon the.Company pre- 
sentment had not been completed in order 
to make themoney due. Whether or not 
the peon who served this letter was charged 
with the dutyof receiving the money and 
‘could, on being told that the money would 
not be paid, have produced out of his pocket 
another letter and then served 
satisfied the. section I need not consider ; 
but at the time this letter was served that 
money could not be said to be due because 
presentment was being made for the first 
time by the very letter itsalf. If, on, the 
other hand, one.takes tbe view that pre- 
sentment was not necessary at all to charge 
ihe. makers of this promissory note then 
the Compeny was notin default until the 
end of that day. At the time the letter was 
served upon them they had still some time 
in which they could or could not pay the 
money ; and, in my judgment,.in no way 
cán thatletter be regarded as a compliance 
with 8,163. In my view sub-s. (1) to s. 163 
means that the Company to be served must 
at the time of the service be iu default 
and that, being ia default, it is to be serv- 
ed with a demand under rather special 
preeautions so that if it makes further de- 
fault for a period of three weeks the 
question of itsinability.to pay its debts 
is set at rest, For’ thisreason I think this 
petition was presented without the peti* 
tioning creditora having got their tackle 
' properly in order. . 

It is said that even if the petitioning 
creditors should fail in making out that 
the Company is unable to pay its, debts 
by means of the statutory notice, they 
should be allowed to prove the Company's 
insolvent position aliunde. In my judg- 
ment, that could only be done by amend- 
ing the: petition. Butin the present case 
it is said, that the balanee-sheet produced 
.by the Company itselfin the course of the 


proceedings warrants our holding that the - 


Company is unable to pay its debts. 
Apart from the fact that if the petitioning 


M 


it and so: 
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creditors wanted to show that this Company ` 
was unable to pay its debts, they ought 
to have made a definite case so that the 
‘Company could answer it, I cannot tell for 


‘certain, looking at this balance-sheet, any- 


thing much, more than this that this Com- 
pany had some 21 lacs ordinary shares paid- 
up, further 5 lacs preference shares paid-up, 
that it borrowed large sums in addition 
to that from time to time and has apparent-. - 
ly lost something like Rs. 2,72,000. That 
is an account of the position of the Com- 
pany. Whether it is impossible for this 
Company by creating a mortgage over its 
free-hold property or over its plant and 
machinery to raise money is another matter. 
These are questions at which I can only 
guess. I do not want to pretend for a 
moment that this balance-sheet would in- 
spire me with any confidence in the con- 
cern but ifisnot rightthat this balance- 
sheet produced’ by the respondents should 
be taken as against them as proof on the 
face of it that they are unable to pay their 
debts. , 

We find,.that there are two matters on 
which Mr. Justice Ghose made a decision. , 
He heldthat the promissory note in this 
case is not a note of the Company. I do 
not propose to give any opinion on that 
‘point, nor wouldit be fair to do so in view 
„of the fact that the. Company's case has not 
been argued before us. The same obser- 
vation applies to the question whether there 
was any arrangement releasing the Com- 
pany from the claim of the pbtitioning 
creditors. But the effect of our judgment 
is that these two matters are. no longer 
matters covered by decision and the par- 
ties will not any further be deemed to be 
bound by Mr. Justice Ghose’s finding. ` 

There is a further matter, viz., the state 
cf the account between Messrs. Sukdheodas 
Ramprosad and the petitioning creditors, 
I doubt if that has any bearing on the 
matterand in any case l say nothing about 
it. ; < 

But there is yet one matter upon which: 
I do desire tosay something. When this 
petition was presented, the Company with- 
out waiting for it to come on for ‘hearing 
applied to Mr. Justice Ghose for an order 
to have the position taken off the file and 
‘the advertisements stayed and so forth. 
The..Company took no advantage by that . 
procedure because the bearing was adjourn- 


-ed to the same day as the hearing of ttfe 


petition, but I find that the learned Judge 
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has given against the petitionidg créditors 
the costs of the Company in making that 
application. We have gone through the 
points in this case and it is only necessary 
v for me to say that there was no case at all 
for.taking the pétition off the file or any- 
' thing of thatsort. lt was a case which was 
“bound to be dealt with in the presence of 
the ereditors and share-hólders and after 
advertisements. I think the: order of the 
learned Judge, directing the petitioning 
creditors to pay those costs to the Com- 
pany was unfounded and I am prepared 
to interfere with that order as to costs and 
to discharge it. 

The result is that this petition is dis- 
posed of by this Court-on the basis that 
the petitioning creditors have not satisfied 
the Court by proper proof that the case 
comes within s. 162, cl. (5), that, the Oom- 
pany is unable to pay its debts. The ques- 
tions as'to the liability of the Company 
and as to the arrangement are left open. 

The order of the learned Judge is varied 
by discharging sthat part of it which 
directed the petitioning creditors to pay 
to the Company costs of the ittermediate 
application, but the petition is otherwise 
dismissed with costs and the appeal is dis- 
' missed with costs. As to the interme- 
diate application Mr, 
will get the costs of one affidavit only on 
the ground that it was used as part of 
their opposition to the petitioning credit- 
‘ors’ petition but will get no costs of launch- 
ing the application or of the hearing of "x 
same, 

Mukerji, J.—I agree. h 

A. N. A. ` Order varied, 
wey 


ALLAHABAD HIGH COURT. 
Civiz Ravision No. 35 oF 1926. 
= April 28, 1927. MC" 
Present:—Mr. Justice Lindsay. 
LAUNJARI OHAUBE-—PraINTIFF— 
APPLICANT 
Versus 
"PARSOTAM OHAUBE- DEFENDANT 
—Opposire Parry. 

Evidence Act (1 of 1872), s. 92—Contract of loan— 
Sarkhat acknowledging receipt of money unstamped—, 
Oral evidence to prove loan, admissibility of. 

The fact that a written sarkhat executed by the 


defendant to the plaintiff acknowledging receipt ofa . 


certain amount from the plaintiff is unstamped and 


inadmissible in evidence does not prevent the plaint- | 


_ BURAJMDLL ASKARAN v CHaNDMULL MOOLCHAND, 


Banerjee’s clients-. 
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iflfrom proving aliunde by other evidence that the 
defendant borrowed the amount from him. 


Civil revision from an order of the Judge, 
Small Cause Court, Azamgarh, dated the 
14th of January, 1927. 

Mr. K. Verma, for the Applicant. 

Mr. Haribans. Sahoi, for the Opposite 
Party. 

Jd UDGMENT.— The decision of the 
Court below in this case is wrong and 
must be set aside. The suit was a suit to. 
recover. Rs. 230 odd said to be due in 
respect of a loan made by the plaintiff 
to the defendant on the 91st December 
1923. It was alleged in the plaint that 


the defendant had borrowed the money . 


aud had written a sarkhat. The sarkhat 
bears a oneanna stamp, but the stamp 
thas not been obliterated and apparently 
ou this ground the Judge of the Court 
below dismissed the suit. He was satis- 


fied that the defendant had the money : 


but hesaid, as the suit was on the sarkhat 
and as the stamp had not been obliterated, 
the suit must fail. I do not agree with 
the Subordinate Judge. I have read the 
sarichat; it does not recite any promise 
to pay on the part of the defendant. It 
is merely & written acknowledgment that 
he had borrowed Rs. 150 from the plaintiff. 
If the plaintiff was able, as he was able to 
prove aliunde by oral evidence that the de- 
fendant had the money then I think he was 
entitled to a decree. The sarkhat may 
not have been available as evidence but the 
other evidence establishes that the loan 
was made. I allow this application, set 
aside the decree of the Court below and, 
givé the plaintiff a decree for the full 
amount claimed with costs. The plaintiff 
is also entitled to his costs in this Court 
which will include fees onthe higher 
seale, 
A. N. A. Application allowed. 
-CALCUTTA HIGH COURT. 
: APPEAL FROM ORIGINAL O1VIL JURISDICTION - 
No. 5 or 1926. 
. ` Fébruary 2, 1927. 
Present :—Justice Sir George Claus 
Rankin, Kr., Chief Justice, and Justice 
Sir Charu Chunder Ghose, Kr. 
SURAJ ds per ASKARAN 
ersus 
"CHANDMULL MOOLCHAND AND OTHERS 
' ^ —RHRESPUNDSN28. ^ 
Arbitration A war d—Appeal to Appeal Committee 
of Calcutta Baled Jute Association—Functions of 


H 
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Committee—D'uty to take evidence—Taking additional 
evidence without 
Reversal of award by Committee—Appellate award 
set aside by Civil Court—Power of Civil Court to 
decide dispute. 

The functions of the Appeal Committee of the 
, Calcutta Baled Jute Association are not such as to 
entitle them to restrict themselves to the materials 
recorded before theumpire from whose award an 
Appel is preferred to the Committee. [p. 636, col. 


"Where the Committee take additional evidence 
without affording an opportunity to the parties to 


be present at the hearing and to give rebutting - 


evidence, they are guilty of misconduct. [ibid.] 


An aggrieved person who has, without his evidence 
being taken, had an award in his favour reversed by 
the Appeal Committee is not bound to show the 
exact reasons which motived the tribunal to reverse 
the award, and a Court of Law willnot support the 
award ofthe Committee by guessing as to whether 
or notthe misconduct may have been in the end 
entirely innócuous. [ibid.] 

When an award has been reversed under such 
circumstances by the Committee and the Court sets 
aside the award of the Committee, it will not be 
proper to send the award back to the same Committee 
. for reconsideration, or to hold the parties bound by 
the award which was-appealed against, as this award 
was never intended by the parties to be absolutely 
final, but the matter is set at large and the Court of 
law is entitled to deal with it on the award being 
set aside. [p. 637, col. 1.] 

Appealagainst thejudgmentof Mr. Justice 
Page in the exercise of Ordinary Original 
Uivil Jurisdiction. dated the 29th July, 1925, 

Messrs. N. N. Sircar and B. C. Ghosh, 


for the Appellanta. 


Sir B. C. Mitter and Mr. A. K. Ray, for. 


the Respondents. | 

` JUDGMENT. 
a judgment of my learned 
Justice Page who has set asid 
made by the Committee of t 
Association upon an appeal 
ceəding is called, under th 
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hearing parties—Misconduct— ' 


‘mull Askaran. 
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tors—a Mr. Holzman anda Mr. Singleton. 
These arbitrators disagreed and the matter 


‘was dealt with by Mr. Connew as umpire, 


Mr. Connew on the 20th of May, 1921, 
awarded damages to the buyers—the Firm 
of Chandmull Moolehand.against the sellers 
—the Firm of Surajmull Askaran. He order- 
ed Messrs. Surajmull Askaran to pay 
Rs. 6,000 by way of damages for their 
failure to deliver at the end of October. 
There can be no doubt that that was the 
view taken by him because, asa matter 
of fact, he stated in ‘his award that the 
damages. were the difference between the 
contract-rate and the market-rate on the - 
30th of October, 1920. Thereupon the sellers - 
Messrs.. Surajmull Askaran, who are now 
the appellants before us, appealed to the 
Committee of the Baled Jute Association 
&nd both sides took the view that the ques- 
tion to be decided was whether.or not there 
had been an extension from the 15th of 
October to the 30th and what was the mar- 
ket rate at the end of October. : 
The appellants before the Committee, if 
one may so call them, were Messrs. Suraj- 
In their grounds of appeal 
they alleged that “the letter of Messrs. 
Massey & Co.; was written -on the informa- 
tion of some Babu ™ who, as a matter of, 
fact, did not put through the alleged ex- 
tension. They went onto say: i 
. "Under the circumstances the arbitrators 
cannot possibly decide the case without tak- 
ing oral evidence of the ‘Babu’ and of our 
representative Ful Chand Serowgea who is 
supposed to have consented to an extension 
à ib he emphatically 
E Cr. 
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“With reference to the alleged grounds of 
appeal submitted by Messrs. Surajmull As- 
karan we respectfully submit to call for the 
umpire's fair doings of the matters referred 
toas he took evidence of Babu Ful Ohand 
and others concerned of the market-rate. 

“It will not be out of place to mention here 
that Babu Ful Chand of Messrs. Surajmull 
Askaran admitted the extension before Mr. 
Connew, the umpire, and he further ad- 
mitted that the arrangement of the-exten- 

‘gion was previous to the unpleasentness 
between, Babu Ful Chand: and the Mool- 
chand, Babu Moolchand and Messrs. Massey 

_& Co., must be called on the question of the 
arrangement.” NE 

That was the case of the two parties. 

The rules which this Association has made 
£o control appeals to the Committee do not 
anywhere state that the Committee shall be 
entitled to restrict themselves to the mate- 
rials which were before the umpire of the 

. arbitrators. They now here make a pro- 

' vision restricting the right of a party to 

insist that his evidence upon a "question of 
fact relevant to the case shall be taken. It 
is not clear what the Committee's duties are 
from the rules themselves, but in cases 
where the quality or the condition of the 
jute is the subject-matter in dispute, 
it appears that the Chairman can ap- 
point at his discretion an expert to ex- 
amine the jute and report to the Committee, 
so that in those cases, at all events, the Com- 
mittee does not appear to act like a Court of 

Appeal or to bind itself prima facie to the 

material to be taken before the tribune 
whose order is under questio 
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Mr. Connew himself. Ithas to be remem- 
bered that according tothe case of the 
plaintiffs, Mr. Oonnew was a person who 
could give evidence of an actual admission 
made on the part of the present appellants 
that they had consented to an extension. I 
am not, therefore, prepared to dispose of 
this case on the basis that this Committee 
treated themselves as a Court of Appeal in 
the ordinary sense, I am not prepared to hold 
that the Committee’s' functions were such 
as to entitle them to, restrict themselves to 
the materiale recorded before the umpire. I 
think they purported to deal with the case 
de novo and they were entirely unable to 
deal with the case de novo without taking 
evidence. Further, if they took evidence 
from Mr. Connew as to whether an admis- 
sion was made io his hearing or not and 
did not afford an opportunity: to the parties 
to be present at the hearing or to.give re- 
butting evidence if they desired, they 
were guilty of very clear misconduct. It 
seems to me, therefore, that on the ques- 
tion whether the Commttee's award re- 
versing the decision of the umpire can 
stand, the learned Judge is right. 

` It does not seem to me to be reasonable 


to say that the aggrieved person who has- 


without his evidence being taken, had an 
award in his favour reversed, is bound to 
go on and show the exact reasons which 
motived the tribunal to reverse the pre- 
vious award.» If the proceedings taken by 
the Committee are not such as they should 
have 











e the ultimate harm has been 
pot upon the plaintiffs at all. 
support an award of that 
ssing as to whether or not 
ay bave been in the end 


then the duty of finding out ' 
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Assuming that the award of the Qom- - 
mittee is bad, why should the effect of. 


that be to leave the matter to be - decided 
in a Court of Law? Is not the result 
really this that Mr. Connew's award is 
left standing subject to any right that 
Messra, Surajmull Askaran may have to 
appeal to the Committee and get it set 
aside? With regard to that matter it has 
to be observed that any such appeal has 
to go back to the same Committee. There 
is only one Committee here that discharges 
the duty of dealing with such appeals. 
The learned Judge has held quite properly 
that he does not want this matter sent 
back to that Committee because he does 
not think it would be fair to the parties. 
That being so, it is quité clear that the 
contractual forum which the parties in- 
tended to erect for the purpose of setting 
their disputes has ‘failed to operate and it 
would be entirely unreasonable -to hold 
‘either party bound by the award of Mr. 
Connew, which was never intended to be 
absolutely final, because of the circum- 
stance that the further right of appeal has 
failed owing to the conduct of the Com- 
. mittee, I think the pesition is that the 
matter is at large and this Court of Law is 
entitled to deal with itonthe award being 
set aside. In my judgment, therefore, 
the question resolves itself into the ques- 
tion of how much damages the plaintiff 
shall have if he proved the extension to 
the satisfaction of the Court. The learn- 
ed Judge's judgment has not been chal- 
lenged before us as regards that part 
of the ease, nor has Mr. Sirear for the 
appellants taken any point as to the case 
being incompetently brought by way of 
suit rather than by way of petition under 
the Indian Arbitration Act. . 

In these Gircumstances, I think the 
appeal fails and must be dismissed “with 
costs, 

C. C. Ghose, J.—I agree. 

ANA 07 Appeal dismissed. 
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BOMBAY HIGH COURT, 
Orvin APPLICATION No. 98 os 1927. 
January 18, 1997. : 

Present :—Sir Amberson Marten, Kr. 
Chief Justice, and Mr. Justice Baker. 
RAJRAJESHWARASHRAM—Rusponpant 
—APPLICANT 

versus i j 
SVARUPANANDTIRTHA—APPELLANT— 
eA OPPONENT. 
ombay Pleaders Act (XVII of 1920), S, 
rr. I, V—Bombay Regulation VII Je: Ted. Seh. LIT, 
ings under Regulation — Taxation 0f costs— Pleader's 
WE gs or ac valorem—Suecession Act (XXXIX 
0 25), ss. 883, 884, effect of—Tani DU 
eision —RFevision. dA a da: 
Pleader's fee for a proceeding under 
Regulation VIII of 1827, Slo ba msd nad AY 
of Sch. III of the Bombay Pleaders Act, 1920, and not 
under r. I of the Schedule, notwithstanding the pro- 
vision in n Act, 1925, that ss. 353 and 384 
ereot shall apply to certificates gr 
aig A bagan [p. 638, cols 1 os eis 
"he High Court has power to revise t] ini 
the Taxing Officer as to the Soto Bee, o: 
security for costs before the hearing of the appeal 


astas it i 
n 5 it can after the appeal has been heard. [p. 639, ' 


Mr. H. D*Nanavati, for the A licant 
Mr. G.. N. Thakor (with him Mr. H y 
Divatia), forthe Opponent, . : 


JUDGMENT, 

Marten, C. J.—This is a preliminary 
question as to what securiy for costs should 
be paid by the appellant who resides out 
of British India in respect of an appeal 
from thé refusal of the lower Oowrt to re- 
voke an order for delivery of property 
under Chap. II of Regulation VIII of 
1827. The sums involved are substantial 
Under the ruling in the office the appellant 
has been found liable to pay in this Court 
a sum of Rs. 32. His opponent claims 
that he ought to fint security for Rs. 15264 

The question depends on the true con- 
structions of the Bombay Pleaders Act 1920 
which is a Bombay Act, taken in connection, 
with the Indian Succession Act, 1925, which 
is an Imperial Act and the General Clauses 
Act 1897, s. 8, whichis another Imperial 
Act. Under the Bombay Pleaders Act 1920 
it is clear that any application under Bogu- 
lation VIII of 1927 or under the Succession, 
Certificate, Act of 1889 would be governed 
kyr. V of Schedule JI, and not by r, I 
In other words, the appropriate Pleader's 
fee would be a fixed one of Rs, 30 plus Rs, 2 
and not Rs. 1,264. The odd two rupees 
are for an extra stamp on the vakalatnama, 
orsomething of that sort. It is, however 
said that in r, I (e) (ii) ; 


of Sch, III we . - 


: eág 


must now read the words “Indian Succes- 


sion Act, 1925,” in the place of the words- 


"Indian Succession Act, 1865," with the 
result that an ad valorem fee will be pay- 
. able amounting to Rs. 1,264, That is be- 
causes, 390 of the Indian Succession Act, 
1925, provides that s, 383 (dealing with the 
revocation of a certificate) and s. 384 (deal- 
“ing with appeals) are to apply to certificates 
granted under Regulation VIII of 1927. 

Now a preliminary point mentioned by 
my brother Bakeris whether.in any event 
- the certificates referred to in s. 390 of the 
' 1925 Aet apply at all to orders made under 
Chap. II of Regulation.VIII of 1827 as 
opposed to certificates granted under Chap. 
I of that Regulation.. But assuming 
for the sakeofargument, without deciding 
the point, that the question should bean- 
swered in the affirmative, weare still left 
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corresponding applications under the con- 
solidating Act must be treatedin the same 
way, for otherwise s..1 would conflict with 
s. V. . . 
In other words proceedings under the re- 
pealed and re-enacted Succession Certificate 
Act must be taxed in exactly the same way 
after as before the Act of 1925, for there is 
no substantial difference involved in the 
principle of the provisions. That principle . 
tomy mind is clear, namely, that proceed- 
ings under the Succession Certificate Act 
are quite different to proceedings under the 
Probate and Administration Act, 1581, or 
the Indian Succession Act 1865 which are 
mentioned in s. 1. Theone involves merely 
the power to collect certain debts, while 
the other involves far larger questions, 
namely, the direct representation to the 
whole of an estate. That accounts, I think, 


with the true construction of the Bombay for the large amount of fees allowed to 
Pleaders Act. This is because we cannot, Pleaders under the one clause as compared 
under the (General Clauses Act, apply the with the other. If, onthe other hand, the 
Indian Succession Act, 1925, to s. I, and contention of the respondent was to prevail, 


‘not apply it also to s. V, eg*, to the Suc- 
cession Certificate Act, 1889, there referred 
to. l | 
Section 8 of the General Clauses Act 
runs :— : 
“Where this Act, or any Act of the Gov- 
ernor General in Council or Regulation 
made after the commencement of this Act, 
repeals and re-enacts, with or without 
- modification, any provision of a former en- 
actment, then references in any other en- 
actment orin any instrument to the pro- 
vision so repealed shall, unless a different 
intention appears, be construed as references 
to the provision so re-enacted.” oe 
‘For present purposes, the important words 


we would have a startling increase of Plea- 
dera’ fees in Bombay merely because a con- 
solidating Act was passed by the Imperial - 
Legislature. : 
Nor, on the other hand, ean it, I think, be 
Said that you must tax the costs in the 
Court below under the Regulation, ànd 
the costs of any application for revocation 
orof any appeal to us under the Indian 
Succession Act, 1925, and consequently on 
the higher scale. In my opinion, the 
words in sub-r .(e) (vi) ofr. V of Seh. HI 
to the Bombay Pleaders Act, viz., “any 
other special or local Act” cléarly cover 
Regulation VIIL.of 1827. Consequently r. 
V applies to all applications or appeals 


in that section are the words "nnless a dif-, under any other special or local Act. That 
ferent intention appears.” Now taking the being so, the Taxing Officey here arrived at 
Succession Certificate Actas a test, it is the right conclusion in holding that the 
clear that that Act has been repealed, and costs ought to be taxed under r. V and not 


re-enacted by the Act of 1925 with or with- 
out modification. - Consequently we must 
read the Actof 1925into s. V as well as 


under r.I of the 3rd Schedule. f 
It follows, therefore, that, in my opinion, 
the proper amount of costs has been as- 


intqs. lof the 3rd Schedule to the Bombay certained in accordance with O. XLI, r. 10. 
Pleaders Act, in the absence of a contrary which applies to security for costs where 
intention. But, having regardto theframe the eppellant is residing out of British 
of the 3rd Schedule, there is, in my judg- India. 

ment, a different intention shown by the One further point was taken by the ap- 
Bombay Pleaders Act itself, namely, thaf pellant, namely, that no appeal lay from the 
as regards applications under the Succes- ‘decision of the Taxing Officer in his favour. 
sion Certificate Act a fixed fee shall be le- It had*to be conceded that there was no 
- vied under s. V as opposed to an ad valo- express rule providing for the Taxing Offi- 
rem fee for applications under the Indian cer to determine the right amount of secu- 
. Buecession Act, 1800. Consequently, the rity forcosts. Ithad alsoto be conceded 


ae 
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that ifon.a final hearing of an appeal the 
Court bad made an order for costs, the 
Court wouldhave power to revise the taxa- 
tion of the Taxing Officer, Similarly, in 
“the High Court in England there is in 
` general. a power to revise the ordera of the 
- ‘Taxing Master. Under these circumstances, 
"lam: clearly: of opinion that this Court 
has jurisdiction to revise, if necessary, the 
opinion of the Taxing Officer on -an appli- 
‘cation like this, just as it can after an 
appeal has bsen heard. 
faras that point is concerned, we think the 

' appellant is wrong. $ 

`: [n the result the reapantenes appli- 
cation of January 12, 1927, will be dismissed 
with costs. 

Baker, J.—I agree. I wish to say that 
the Bombay Pleaders Act of 1920, in the 
Sch, III giving rules concerning’ Pleaders' 
fee, makes a clear distinction between 
applications under. the Indian Succession 
Ast and the Probate and Administration 
Actand application under the Succession 
Certificate Act and the Succession (Pro- 


perty Protection) Act and other special and .: 
local Acts, presumably on the ground that . 


applications under the Indian Succession 
Act settle questions of title, whereas ap- 
plications under the Succession Certificate - 
Act are of a summary character and do 
not debar the „parties from having their 
Tights decided ina regular suit.. For that 
“reason the fees in applications under the 
Indian Succession Act of 1865 are to be. 
fixed ad valorem on the value of the proper- 
ty, whereas under the Succession Certificate 
Acta fixed fee is leviable. 
ings out of which this application arises 
are undoubtedly proceedings which at the 
“time of the enactment of the Bombay. 
"Pleaders Act,, 1920, would have fallen 
“under r, Vof Sch. IHI, The Succession 
. Certificate Act has now been repealed and 
- re-enacted as part X of the Indian Succession 
Act of 1925, but the nature of the proceed- 
- ings under the Ohapter do not differ from the 
. proceedings under the old Succession Cer- 
' tificate Act, 1889. The present proceedings . 
are not of a final nature and do not prevent 
“the parties from having their rights de- 
cided in a regular suit, and, as a matter 
* of fact, I think I am right insaying that 


'& regular suit between them is pending in 


the District Court at Nadiad. In these 
‘circumstances it is quite clear that the 
^provision in the Ganeral Clauses Act which 
refers to the contrary intention would apply 


2 D 
' 
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‘and this is a case in which Sch. III of 


the Bombay Pleaders Act XVII of 1920 indi- 
cates a contrary intention. 

I, therefore, agree that the costs in these 
proceedings should not be calculated on the 
basis of r.'I of Sch. III but onthe basis 
of r. V, that is to say, a fixed fee and not an 
ad valorem fee. 


JAN. A. Application rejected. 
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CALCUTTA BIGH COURT. 
APPEAL FROM ORIGINAL Decrees Nos. 114 AND 
192 or 1925. 

January 5, 19?7. ` 
‘Present :—Mr. Justice B. B. Ghose- and Mr. 
Justiee Panton, 
JOGENDRA NATH MAITI AND OTBERS—- 
UAONEN C APORLLANTS 
versus 
RAM GOPAL DAS AND orsErs—Dsrenp- 


ANTS— RESPONDENTS, 
Suit for land and mesne profits—Value fixed by 
plaintiff. below Rs. §,000—Value ascertained above 


Rs. 5,000—Appeal to High Court, competency of—. 


. Decision of District Judge às to proper forum, whe- 
ther binding on High Court—Mesne profits principles 
‘as to assessment of. 

TIn a suit for recovery of land with mesne profits, 
‘where the value ofthe mesne profits as ascertained 
by the Court taken along with the value ef the land 
exceeds’ Rs.5,000, the value of the suit must be 
taken to exceed Rs. 5,000 and an appeal lies to the 
High Court, even though the value of the mesne 
profits as tentatively fixed by the plaintiff with the 
Ta rf the land does not exceed Rs. 5,000. [p. 641, 

The decision of.a District Court at a preliminary 
stage ofthe hearing of,an appeal that the appeal 
lies to the High Court, is binding on the parties, and 
the question cannot be re-agitated in the High 
Court. An order made at an earlier stage in the 


same proceedings is binding upon the Oourt at a 


subsequent stage. [ibid.] 

A purchaser in execution of a decree on a mort- 
gage made by a cultivating tenant is entitléd to 
mesne profits against the tenant who keeps him out 
of possession on ihe basis of the produce which the 

purchaser might have grown on the land andewhat 
the tenant would. have got if hehad cultivated the 
lands himself, ‘and not merely on a rental basis. 
[p. 641, col. 2.] 

Lami Narain: y, “Mazhar Abbas (2), distingu- 
iste 

Mesne profits arein the nature of damages and 
must be moulded according to the circumstances of 
each case by the Court in "jte discretion. [ibid.] 

- The indolence of the defendant or his reluctance 
‘to cultivate the land himself ought not to, be a ground 
tor depriving the plaintiff of his just dues. [ibid] 


"Appeal against a decree of the Subs , 


640 
ordinate Judge, Fourth Court, 24-Par- 
ganas, dated the 30th July, 1924. 

Messrs. S. C. Babu, S. C. Maity and Babu 
Apurba Charan Mukerjee, for the Appel- 
lants in Appeal No. ll4and for Respond- 
ent in Appeal No. 192. ; 

Mr..Gunada Charan Sen and Babu Satin- 
dra Nath Roy Chowdhry, for the Appellants 
in Appeal No. 192. . 

"Mr. Gunada Charan Sen and Babu Satin- 
dra Nath Roy Chowdhry (for Babu Somes- 
war Prasad Mukerji), for the Respondents 
in Appeal No. 114. . 

JUDGMENT. 

B. B. Ghose, ¢.—These two appeals 
arise out of a decree by which mense profits 
were assessed. The facts are these :— One 
Sib Ghandra Das was the tenant with regard 
toseveral jamas under defendants Nos. 3 to 5. 
The total area of the jamas is 120 bighas. 
.Bib Chandra mortgaged these jamas to the 
plaintiffs sometime in 1901. ‘the delend- 
ants Nos. 3to 5 brought one suit for rent 
for all those jamas in 1905 against Sib 
Chandra. A decree was passed in that suit 
on 2nd August, 1905. ‘The decree was exe- 
cuted in lyu6 and defendants Nos. 3 to 5 
purchased the interest of the mortgagor Sib 
Chandra in execution of their decree and 
took possession. Under the law the land- 
lords could not claim to have purchased the 
jamas free from incumbrance having 
brought one suit for rent fora number of 
jamas., The plaintifis then brought a suit 
on their mortgage against Sib Chandra 
in 1909 in which the defendants Nos. 3 to 5 
were joined as defendants. The defendants 
Nos. 3 to b claimed a paramount title and 
asked to be discharged from the suit, and 
that wasdone. The mortgage suit was de- 
creed and the plaintifs purchasedethe pro- 
perty in execution of their own "decree ande 
took symbolieal possession in July 1912, 
The defendants Nos. 3to 5 who were in 
actual possession, resisted the plaintiffs in 
taking actual possession, Thereupon the 
plaintifis brought the suit out of which this 
appeal arises which was No. 54 of 1916 
agđinst defendants Nos. 3 to 5 for khas pos- 
session and wasilat. In that suit other per- 
sons were joined as defendants who were 
said to have beenin possession of the pro- 
„perty under defendants Nos. 3 to 5. This Suit 
was decreed, ` Khas possession was allowed 
arid a decrée made for mesne profits. The 
plaintiffs took possession in May 1917. Pro- 
ceedings were then taken for ascertain- 
ment of mesne profits and a Commissioner 
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was. appointed. The Commissioner made 
his report on the 30th April, 1918, In his 
opinion the plaintiffs were entitled to get 
mesne profits calculated on the basis of 
the produce which might have been grown 
on the land. The defendants did not pro- 
duce any paper, showing what was actually 
received from the land in, question. Ob- 
jections were taken by both parties to the 
report of the Commissioner. The plaintiffs 
wanted more and the defendants amongst 
other things urged. that mesne protits 
should be calculated on the basis of 
rent. The matter came up before ths Sub- 
ordinate Judgefor hearing and in his judg- 
ment dated the 8th September, 1920, the 
Subordinate Judge held that the plaintiffs 
were entitled .to mesne profits on rental 
basis that is, on the assumption that the. 
lands in suit were let out to tenants by 
the defendants on cash rent and bhag rent. 
He held, therefore, that the Gommissioner's : 
calculation was wrong and he said that he 
would determine the amount of cash rent’. 
in taking further evidence and he also 
said that he would determine the bhag rent 
on the evidence taken by the Commissioner. 
Subsequently the defendants produced 
certain collection papers, and the question 


‚came up before another Subordinate Judge 


who succeeded the previous Subordinate 
Judge, and he decided the matter by his 
judgmentadated the 30th July, 1924. The 


.Bubordinate Judge held that the plaintiffs 
' were only entitled to mesne profite calculat- 


ed on the basis of the rent realized by the 
defendants. He held that the rent and 
cesses payable by the tenants on theland 
amounted to about Rs. 260 per year. From 
this amount he deducted therent payable 
for the land to the defendants as landlords, 
and he calculated the annual profits on the 
difference. In addition to*this sum he gave 
the plaintiffs a decree for Rs, 1,050 which the 
defendants Nos.3 to 5 took as salami from . 
thetenants they had settled on the land. 


‘The total amount came up to Rs. 2,305-9-0. 


The plaintiffs have appealed against that 
decree and claimed Rs. 5,500 in addition to 
what has been allowed by the Subordinate 
Judge. Their appeal is No. 114 of 1925. 


"The defendants appeal against that part of 


the decree by which the Subordinate Judge 


‘allowed the plaintiffs the amount of salam 


which,the defendants had obtained from their 
tenants as also certain costs allowed against 
them. Their appeal is valued at Rs. 2,958- 8-0, 
this appeal is No.192 of 1925. - y 
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A preliminary objection has been taken 
on behalf of the respondents that the appeal 
of the plaintiffs does not lie to this Court. 
Their ground is that the plaintiffs valued 
their land in their plaint at Rs. 2,800 and 
tentatively valued the mesne profits at 
Rs. 1,200. This amount falls below Rs. 5,000 
and that would not entitle the plaintiffs to 
prefer an appeal to this Court from the 
decree of the Subordinate Judge. The 
plaintiffs on the other hand say that mesne 
profits were valued by the Subordinate 
Judge at Rs. 2,305 and this added to the 
value of the land would give the value 
of the suit as over Rs. 5,000 which would 
entitle them to prefer an appeal to 
this Court. Even if the question were 
open to us for consideration we should have 
held that the appeal to this Court is com- 
petent. When the vulue of the mesne 
profits taken along with the value of the 
land exceeded Rs. 5,000 the value of the 
suit must be taken to exceed Rs, 5,000. But 
I do not think that this question is open 
to us for decision. This matter was raised 
before a District -Court at a preliminary 
stage of the hearing of the appeal and it 
was decided by that Court, by its judg- 
ment dated 26th August, 1925, that the 
appeal to this Court was competent. It is 
urged on behalf of the respondents that we 
are not bound by that decision. But this 
contention would be against the well-known 
principle laid down in the leading case of 
Ram Kirpal v. Rup Kuari (1) where it was 
observed that an order made at an earlier 
stage in the same proceedings is binding 
upon the Court at a subsequent stage. 
Their Lordships of the Privy Council 
pointed out that if that were not so there 
would be no end of litigation. This 
principle has been re-alfirmed by the 
Privy Council in later cases which dt is 
unnecessaty to refer to. I, therefore, hold 
that the appeal is competent. . 

The question then arises upon what basis 
mesne profits should be calculated. The 
evidence shows that Sib Chandra was a 
cultivating raiyat. An attempt was made 
to establish from the evidence that he 
used to let out lands in bhag. But from 
the evidence of defendants’ own® witnesses 
it is quite clearthat Sib Chandra had his 
own ploughs and cultivated the land him 

self. There isno reason to hola that Sib 


(I) 111, A. 37; 6 A. 269; 4 Sar, P.O. J. 489; 3 Ind, 
Dec, (s, 5) 718 (P. Q.). 
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Chandra was a rent receiver ora person who 
used to derive profits from land by letting 
it outin bhag. It is possible that some 
portion .of the land which he could not 
himself cultivate for some reason was let 
ont in bhag. But that does not make him 
anytheless a cultivating tenant who used 
to cultivate the landhimself. The plaintiffs 
by their purchase in execution of the mort- 
gage made by Sib Chandra were entitled 
to khas possession of the land and to culti- 
vate it themselves. Under these cireum- 
stances when the defendants kept them out 
of possession there is no good reason for 
depriving the plaintiffs mesne profits on 
the basis of the produce which the plaint- 
iffs might have grown on the land, and 
what the defendants would have got if 
they had cultivated the land themselves. 

The learned Advocate for the respondents 
relies upon the case of Lachmi Narain v. 
Mazhar Abbas (2) forthe proposition that 
the basis on which mesne profits should be 
calculated depends upon the mode of the 
defendants’ occupation of the land, and 
it is contended that as in this case the 
defendants were in possession by letting 
out the land to tenants the rental basis 
should be taken for the calculation of the 
mesne profits. But that case really does 
not support thecontention of the learned 
Advocate. The matter has been discussed 
at page 1005* of thereport where many of 
the previous eases have been cited. Mesne 
profits, as it has been well-settled, are in the 
nature of damages and it must be moulded 
according to the circumstances of each casa 
by the Court in its discretion. In the 
present case as I have already stated the 
plaintiffs were entitled to actual khas pos- 
session and there is no reason why they 
Should be deprived of the profits which 
the defendants might have rade by 
actually cultivating the land. As waa 
observed in the case cited above the indo- 


„lence. ef the defendant or his reluctance to 


eultivate the land himself ought not to be 
a ground fordepriving the plaintiff of his 
just dues. Iam, therefore, ofopinion that 
the Subordinate Judge's decision that the 
plaintiffs are entitled only to meSne profits 
on the basis of rent realized is not correct. 
The Commissioner's view should, therefore, 
be accepted.  . 

The next question is as to what should 


.. (8) 35 O. 1000; 12 C. W. N. 650, ° 
*Page of 35 O.—LEd.] Nig ne a 
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be the amount of mesne profits. On behalf 


of the appellants it is stated that they 


would be satisfied with what the Commis- 
sioner. found: to be the produce for each 
year.’ The defendants it is seid never 
took any objection to the amount or the 
value of the produce found by himin his 
report. There is, however, one objection 
taken, objection No. 16 in the defendants’ 
petition before the SubordinateJudge which 
may beread es an objection takento the 
quantity of paddy and the price. But it 
is avery vaguestatement. It run thus :— 
“The finding of the learned Commissioner 
with regard to the produce of paddy per 
bigha and the price of paddy per maund 
is absolutely groundless.” We, however, 


‘allowed the learned Advocate for the re- 


Spondents to point out the evidence on 
their behalf which would show that the 
Commissioner’s-estimate is erroneous. Going 
through the evidence on behalf of the 


plaintiffs as well as the defendants which 


was placed before us it seems that the 
Commissioner has taken a very proper view 
of the ‘evidence. The plaintiffs jin their 


‘evidence stated the quantity of paddy as 


"well as the value at a higher rate than 
was accepted by the Commissioner. The 
defendants on theother hand gave a lower 
yate and in some instances the same rate. 


‘The Commissioner after considering the, 


evidence in an elaborate report came to 


‘the conclusion that different quantities of 


paddy could be produced on different 
classes of lZnd and he divided the lands in 
two classes. I- do not think that this can 


‘be assailed as erroneous. The Commissioner 
“has been very careful in his report and 


he shows that for one year which was a 


"bad year; that is, 1321, he calculated the 


profits at a much lower yate than in the 
other years. The Commissioner also deduct- 


“ed the costs of cultivation in assessing the 


mesne profits, I think, therefore, it is 
quite reasonable to calculate mesne-profits 
at the rate found by the Oommissioner. 
The defendants might have produced bet- 
ter evidence in support of their allega- 


- tion asgo the quantity of paddy produced 


by showing in their accounts as to what 
the quantity of bhag paddy was, they had 
realised for the lands which were let out in 
bhag. Butthat was not done, 

The next contention on behalf of the re- 
spondenisis with regard tothe 4th plotofthe 
A plots.into which thelands are divided, The 
ath plot consists of 14 bighas inarea, The 
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contention on behalf of the respondents 
is that in calculating. the produce of the 
lands in suit these 14 bighas should be 
entirely excluded. It is urged that this 
land was outside the bhery or embank- 
ments which are necessary for the cultiva- 
tion ofthe lands in the Sundarbans. That 
being so these lends were unculturable 
waste, It is further said that their conten- 
tion was accepted by both the Subordinate 
Judges who dealt with this matter. The 
Commissioner, however, held that the lands 
were not unculturable.' Having regard to 
the conflict of evidence in the case he came 
to the conclusion that this land fell within 
the second class of lands. It. should be 
noticed that the defendants did not put 
their case that this 14 bighas of land was 
unculturable waste to the plaintiffs’ wit- 
neeses when they were examined before the 
Commissioner. The only question put was, 
what was the class of paddy that was grown 
on these 14 bighas. It was only when the 
defendants examined their witnesses it was 
first stated that these lands were uncul- 
The defendants also wanted 
to prove too much by saying that Sib 
Chandra had surrendered these lands as 
waste and that these lands. were no part 
of thedecree. Butthat.case is absolutely 
unfounded because the decree which the 
plaintifis obtained was for the entire 129 
bighas of land. There is also evidence on 
behalf of the plaintiffs that this land was 
included within: the bhery. But their 
witnesses said that the bhery having broken 
down the lands were subjected ‘to inunda- 
tion. This, however, would not exonerate 
the defendants from liability to mesne 
profits ofthese lands. This contention of 
the respondents must also fail. 

It was also contended that in 1321 accord- 
ing to the defendants’ evidence no paddy 
was produced or grown on any of these lands. 
It is said that the paddy was destroyed by 
insects. That it was abad year was admitted 
by the plaintiffs; but upon the whole evi- 
dencethe Commissioner has allowed forabout 
half of the quantity of crops that was raised 
in other years. The value of the paddy had, 
however, gone up on account of scarcity 
and he has allowed 12 annas in excess for 
the value of the paddy. The Commissioner's 
“finding is, therefore, a safe guide as re- 
gards the quantity of paddy which might 
have been grown on the land. 

The result, therefore, is that the plaintiff 
would be entitled to mesne profits at the 
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. Tate of Rs. 1,568-10 for. the years. 1320, 
1322 and 1323 B..S. with interest ‘at 42 
per cent. per annum,for the year 1321 B. S. 
Rupees 1,023 with interest at.12 per cent.. 
perannum., The learned Advocate for the 
plaintiff has caleulated. the amount which 
they would be éntitled to get on this basis at 
. Rs. 8,995-13-0. Out of this the lower Court 


has allowed Rs. 2,305-9-0 and the plaintiffs, ° 


_therefore, would beentitled to get Rs.6,690-4-0 
‘in addition to what has been allowed 
by the lower Court. They -have, however, 
. valued their appeal at Rs. 5,500. They can- 
not ask. for more because the. appeal could 
not have been valued tentatively as a 
the evidence was taken in the lower Oourt 
on which the plaintiffs might have valued: 
their appeal properly. The ptaintiffs should 
be held to have abandoned a part of their 
claim in theappeal.; ~- 

The result, therefore, is that the plaintiffs 


' will get a decree for Rs. 7,805-9-0 includ- — 


. ing what wasallowed by the Court below 
with interest at six per cent. per annum 
from the date ofthe decree of the lower 
Court, that-is, the 30th July, 1924, until 
realization, 

The plaintiffs are entitled.to their ‘costs 
"of this appeal and of the lower.Court.: 

With regard to the appeal of-the defend- 
ants|First Appeal No.192 of 1925, having 
regard to the basis of the. calculation we 
: have adopted in this Court; the plaintiffs 
are not entitled to get any. portion. of the 
salami, and, it is not necessary to express 
any opinion as to whether.the plaintifis 
would otherwise have: been entitled to the 
salami as was decreed by the Court below. 
. This: appeal, therefore, with regard to. the - 
salami only valued at -Rs. 1, 050 is allow- 
ed and dismissed as to ane Test; but with- 


“out costs. j E NS ES 
Panton; J,—1 agree ; * 
-~ AP peal- No. du albuer. 5 
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| NAGPUR’ JUDICIAL COMMIS: 
SIONER’S COURT. - 

MISCELLANEOUS Ovi APPEAL No. 6 oF 1921. 
July 12, 1327. ; ; 

Present.:—Mr. Findlay, J. O? 
PANDURANG RAMCHANDRA— 

PLAINTIFF—ÅPPELLANT 
: -. versus | 
DOMA AND OTRERS—DEFENDANTS—. E 
‘ RESPONDENTS. 

+ Cidil Procedure Code (Act V of 1908.0. XLI, 
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r. 1, 0. XXII, Tr. 10—Purchase pendente lite —A ppli 
cation by purchaser for- substitution —Rejection— 
Appeal, whether lies—Decree, applicant whether can ` 
appeal from—Ex parte defendants, appeal by— 
Grounds in support of applicant, whether cam be 
raised. 

An appeal lies under O. XLIII, r1) Oivi Pro- 
-cedure Code, against an order under O. XXII, r. 10 of 
the, Code rejecting an application by a purchaser of 
.property pendente lite.to .be substituted as legal. 
representative of the party from whom he purchased 
the property, but he is not entitled to tile an appeal 
against -the decree in.the original suit which is not 
passed against- him, but against his assignors. ` [p. 
644, col. 1 

It is ae open to defendants against whom an 
ex parte decree has been passed to raise in an appeal 
against the ex parte decree, a plea in support of the 
-position ofa purchaser of their interests pendente 
lite, whose application,for substitution of his uama 
as legal représentative hasbeen rejected, [ibid], : 


 Appesl against a decree of the Addi- 
tional District Judge, Nagpur, dated. the 
30th November, 1926, in Civil Appeal. No. 91 
of 19:6. > 

Messrs. A. V. Khare and A. V. Zingarde, 
for the Appellant. 

Mr. R. N. Padhye; for the Respondents, 


JUDGMEÑT.—The appellant. Pandu- 
rang Ramchandra sued the respondents 
Doma and. Manaji in the Court of tha First 
Class Subordinate Judge, Nagpur, for poa- 
session of a house. Doma and Manaji filed 
an application to the effect that the house. 
had been purchased by one Nilkanth and: 
that they had no title thereto. Nilkanth 
was accordingly joined as a .party and 
merely raised a preliminary plea to, the 
effect that the proper Oourt-fees had not been 
paid. This question was adjudicated upon 
on lyth March, 1926, and time was given: 
for payment of Oourt- fees, In the mean- 
‘time, on 7th April, 1926, the fourth none 

* applicant, Mahipatrao, is alleged to havé 
.purghased the house in question from Nil- 
“kanth. ‘After the *purchase, there were two 
hearings on 29th April, 1926, and 25th June, 
1926, but, as the defendants Nos. lto 3 re- 
mained. absent, the case was ordered to be 
heard on 24th: July, .1926. On that date, 
one witness was examined and decree was 
passed in favour of the plaintiff. 

Meantime, on the same date, the pendente 
lite purchaser Mahipatrao applied* to, the 
-Court undér O. XXII, r. 10, Civil Procedure 
Oode, asking to ‘be “made a party on- the 


. «ground that he had an interest in the sub- 


‘ject-matter of the suit, That application 
had no order recorded thereon: it. bears 
merely an endorsement Pac d signed 
byt the Subordinate J HS 
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The judgment and decree having been 


' delivered in the suit, all the three defend- 


ante as wellas Mahipatrao appealed to the 
Additional Distriet Judge, Nagpur. The 
learned Additional District Judge held that 
there was no good reason why the. fourth: 
appellant, Mahipatrao, should not have been 


' made a party and having reversed the judg- 


ment and decree of the first Court, sent the 
case back for re-trial. 
ment, the plaintiff has come to this Court on 
appeal. 

Now, in the first place, although the order 
rejecting Mahipatrao’s application was an 
unsatisfactory and laconic one, it is per- 


fectly clear what the duty of Mahipatrao . 


was. The order in question was passed 
under O. XXII, r. 10, Civil Procedure Code, 
and under O. XLII, r. 1, cl (1) an 
appeal lay against that order. No such 
&ppeal was filed by Mahipatrao and I have 
already remarked that, although the trans- 
ferin hisfavour was effected on the 7th of 
April, 1926, he remained absent and took no 


. step whateverat the two intervening hear- 


ings and only filed an applicagion to be 
madea party when the case was fixed for 
the ex parte evidence of the plaintiff on 7th 
April, 1926. In those circumstances, there- 
fore, it seems to me that Mahipatrao had no 
locus standi whatever as an appellantagainst 
the judgment; and decree which were 
passed. Itis truethat the three defendants 
joined with him in the appeal, but it must 
be remembered that as against them there 
wasan ex parte judgment and. decree and 
it seems to me that it was not open to 


- ‘these defendants to raise the plea they did 


in the Additional District Judge’s Court in 
support of Mahipatrao's position: cf. Humi 
v. Aziz-ud-din (1). " 


"The point Iam really eoncerned with is, 
however, that, in my opinion, Mahipatrao 
had no locus standi whatever in the appeal 
he joined in the lower Appellate Gourt. His 
duty was to have filed an appeal against fhe 
order rejecting his application to be made 
a party. It may be that, had he done this, 
his appeal would particularly merged in 
the appeal against the judgment and decree, 
but as the present case stands, I'am of opin- 
jon that there being no decree against 
Mahipatrao, it was incompetent for the, 
ower Appellate Court to entertain his ap- 
peal against the judgment and decree in 
question. As I have already pointed out, 


Q 36 Ind. Cae. 277; 29 A, 143; 14 A, L. J, 1236, 
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it was equally incompetent for the three 


defendants to offer the appeal they did in 


view of their having ‘allowed the case to 
proceed ex parte against them. . It is per- 
fectly obvious, therefore, that the case as 
between the plaintiff and Mahipatrao must 
be fought out in another litigation. 

The judgment and decree of the Appel- 
late Couri are accordingly reversed and 
instead a decree will issue ordering the 
three defendants Doma, Manji and Nilkanth 
to put the plaintiff in possession of the 
house specified in the plaint. The re- 
spondents must bear the plaintiff-appellant’s , 
costs in allthree Courts. 


G. R. D. Appeal allowed. 


CALCUTTA HIGH COURT. 
. Orvir Revision No. 69 or 1927. 
February 24, 1927. 
. Present: —Mr. Justice Panton and Mr. 
Justice Mallik. 
. SOMORANTA MOHONTA AND OTHERS 
— PETITIONERS 
versua 
SARVESWAR DAS AND ANOTAER— 
i OPPOSITE PARTY. 

Co-operative Societies Act (II of 1912), s. £2 (6)—~ 
Liquidation of Society—Order by liquidator direct- 
ing some members to pay—Suit for re-imbursement 
against other members—Jurisdiction of Civil Court— 
“Matter connected with dissolution"—Decree without 
jurisdiction—No appeal preferred—Atiack by way of 
motion in High Court, legality of. 

A suit by the members of the Executive Com- 
mittee of a registered Co-operative Society te re- 
cover from the other members of the Society sums 
of money which the liquidator of the Society had 
directed the former to pay, is a suit in respect ofa 
matter connected with the dissolution of the Society 
within the meaning of sub-s. (6) ofes. 42 of the Co- 
operative Societies Act and consequently not enter- 
tainable by Civil Courts. [p. 645, col. 2.] 

A decree passed without jurisdiction may be 
attacked by way of motion before the High Court, 
even though no appeal has been preferred therefrom, 
or from the orders passed in execution thereof. [p. 
645, cols, 1 & 2.] 

Rule against an order of the Munsif, 
Jorhat, dated the 30th September, 1926. 

Babus Panchanan Ghose, Apurba Charan 
Mukerji and Mr. A. S. Aiyer, for the Peti- 
loners. A i 

Mr. Khitish Chandra Chakrabarty, Babu 
Panchanan Ghosal and M. Nur-ud-din 
Ahmad, for the Opposite Party. ` 


t JUDGMENT,—ThisRule is directed 
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against certain deérees of the Munsif at 
Jorhat and certain orders made by him 
in execution of those decrees in two suits 
which arose outof the liquidation of the 
Nakari 'Bamangaon Bank, a Co-operative 
Society registered under Act II of 1912. In 
the course of this liquidation the liquidator 
directed payment of Rs. 1,000 by each of 
two members of the Executive Committee 
of the Society. These two gentlemen sought 
to recoup themselves, by suing the other 
members of the Society for the recovery of 
thesesums. The suits were decreed in 
the plaintifis’ favour by the learned Mun- 
sif on the 4th August, 1923. Under these 
decrees the learned Munsif made all the 
defendants liable for equal shares of the 
sum total decreed. Certain of the defend- 
ants thereafter applied on various grounds 
to have the decrees as against them set 
aside, with the result that the suits were 
restored dnd re-heard as against these 
persons. On the 15th of July, 1924, the 
learned Munsif by his judgment held that 
the effect of 3.42, sub-s. (6) of the Co- 
operative Societies Act was to deprive the 
Civil Courts of jurisdiction in the matter. 
In tbe result he dismissed the suits as 
against these particular defendants. He 
observed that the judgment and decree so 
far as they related to the other defend- 
ants in the suit "although based upon 
erroneous findings on questions of law must 
stand good against all the defendants except 
those in whose cases revival has been grant- 
ed." Against this judgment the plaintiffs 
appealed to the District Judge who by his 
judgment of the 15th December, 1925, dis- 
missed the appeal. In the following year 
the decree-holders 
of their decrees and the judgment-debtor 
raised an objection before the Executing 
Court that the decrees were nullang void 
and could not be put into execution. This 
objection was disallowed by the Munsif— 
by his order of the 30th September, 1926. 

In the present Rule the judgment-debtors 
attack the decrees of the 4th August, 1923, 
on the ground that they were made with- 
out jurisdiction and seek to proteot them- 
selves against their execution. 


For the opposite parties it is‘contended . 
that the decrees themselves were appeale: 


able and that no appeal was preferred 
against them and' that the presené petitions 
are stale. ltisfurther pointed out that an 
appeal lay against the order of the Mun- 
sif of the 30th September, 1926, and that 
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no appeal was preferred. The circum" 
stances are, however, in our opinion, some- 
what exceptional and we do not consider 
that on proper cause being shown the 
petitioners should be deprived of the 
remedy which they have here sought. It 
has been contended that the.learned Mun- 
Sif in his judgment of the 15th July, 1924, 
and the learned District Judge in his judg- 
ment of the 15th December, 1925, were wrong 
in holding that the matter was one which 
came within thescope of sub-s. (6)ofs. 42 
ofthe Act. That sub-section, however, is 
framed in the widest terms. Itruns thus: 
“Save in so far as hereinbefore expressly 
provided, no Civil Court shall have any 
jurisdiction in respectof any matter con- 
nected with the dissolution of a registered 
Society under this Act.” Now this attempt 
on the part of these two members of the 
Executive Committee to pass on their liabi- 
lity to the other members of the Society was, 
we think, a matter connected with the 
dissolution of the Society and that conse- 
quently itewas not a matter in respect 
of which the Civil Court had any jurisdic- 
tion. 

The result then is that the decrees of 
the 4th August, 1923, werenull and void 
and that no execution of them can pro- 
ceed.. In this view we make'this Rule 
absolute, set aside the decrees in question 
and stay allfurther proceedings in execu- 


- tion. 


Having regard to the circum$tances of 
the case, we make no order as to costs. 
A. N. A. Rule made absolute. 


— 


. . 


BOWBAY HIGH COURT. 
Secony Orvin APPEAL No. 965 or 1925, 
January 24, 1927. 
Present:—Sir Amberson Marten, KT., 
Chief Justice, and Mr. Justice Baker, 
SHRIRAM VITHURAM AND orgmms— 
DEFENDANTS— APPELLANTS 


Versus 
TRIMBAK AMOLAKCHAND— 
_ PLaINTIFF — RESPONDENT. 

Contract Act (IX of 1872), ss. 20, 78, 78—Contract 
—Mutual mistake—Sale of goods—Agreement to post- 
pone payment of price—Passing of property— Bread 

of contract—Measure of damages—Conversion. 
On April 20, 1921, defendant No. lentered into 
a contract at Jalgaon with the plaintiff by which he 
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sold 440 tins of groundnut oil at Rs. 7-4-0 per tin 
deliverable at Salem by the agent of the defendant. 
The terms of payment were that Rs. 7-1-0 were 
to be paid to, the defendant's agent at Salem, 
less Rs. 500 already paid by the defendant, to that 
agent, and that the remaining-3 annas plus Rs. 5C0 
were to be paid ‘to the defendant at Jalgaon. On 
the same day the ‘defendant handed to the plaintiff 


a delivery order on: the ‘defendant's agent at Salem, . 


. In fact the goods were not in the custody of the 
agent on that date as they had already been delivered 
by him to the-.Railway Company for transit’ to 
Jalgaon; though neither knew of the fact. On 
April 22, the plaintiff heard. that the goods were on 
rail and thereupon required the defendant to hand 
over the Railway receipts and expressed his willing- 


ness to pay the price. The defendant refused and thé ~ 


plaintiff sued for damages: : ; 
. Held, (1) that the case was' not one in which it 
eould be said that the parties contracted under & 
common mistake of fact entitling one of them to set 
aside the contract; [p. 646, col. 2] ' > s 
(2) that there‘was an agreement to postpone the 
payment ofa part of the price within the meaning of 
8. 78 of the Contract Act and the property in the goods 
passed to the plaintiff; [p. 647, col. 1] . -` 
: (8) that in so far as the suit was based on contract, 
i ae for determining the damages was April, 22, 
jbid.] - i 
un that assuming that there wasconversion, the 
proper date to ‘assess damages on that*ground was 
the same; [ibid]. . i $ 
Aman cannot, by merely changing his form of 
action, vary:the amount of damages so as to recover 
more than the amount to which he is really in law 
entitled according to the true facts of the case and 
the real nature of the’transaction. [p. 647, col. 2.] 
: Chinery v. Viall (3), followed. : 
. Second appeal from the decision of the 


' First. Olass Subordinate Judge at Dhulia, 


in Appeal No. 185 of 1924, confirming that . 


- of the Subordinate Judge at Jalgaon, in 

Civil Suit No. 350 o£ 1921. . | 
Mr. W: B, Pradhan, for the Appellants. 
Mr. V. D. Limaye, for the Respondent. 


JUDGMENT. a 
Marten, C. J.—On April 20, 1921, de- 
fendant No.1 entered Mto a contract at 
Jalgaon with the plaintiff by which he 
sold 440 tins of groundnut cil at Rs. 7-4-0 
per tin deliverable at Salem: bydhe agent 
of the defendant, The terms: of payment 
werethat Rs. 7-1-0 were to be paid to 
the defendant's agent as Salem, less 
Rs. 500 already paid by ‚the defendant o 
that agent and that the remaining,3 annas 
plus Rs.500 were to be paid to the defend- 
ant at Jalgaon. This: contract was an- 
oral one, but on the same day the.defend-. 
ant handed to the plaintiff a delivery. 
order, Ex. 15, on the defendant's agent at 
Salem. In fact the goods were not in the 
eustody, of the agent on that date, as they 
had already been delivered by him tothe 
Railway Company for transit to Jalgaon, 
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‘we think rightly so. 
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This was in accordance: with his inetruc- 
tions, ahd it is not suggested that hecom- 
mitted any breach of duty to his own 
principal in so doing. On the other hand, 
neither party knew at the date of the 
contract that the goods hadin fact been: 
so delivered, The importance of the deli- 
very to the Railway is that at that date 
waggons were difficult to obtain, and con- 
sequently oil in transit on the Railway 
had ‘afar higher value than oil at Salem. 
On April 22 the plaintiff heard by wire 

from Salem that thegoods were on rail, 
and he thereupon required the defend- 
ant to hand over the Railway receipte, and 
expressed his willingness to pay the 
purchase-price. He followed this up by 
the notice of that date, Ex. 16, but the 
defendant refused to Land over the Railway 
receipts or the goods, and, of the other 
hand, when tle goods eventually arrived 
at Jalgaon in July he sold them at a large 
profit. , : ae 

: Both the Courts below have held in favour 
of the plaintiff on the ground that the 


. property in the goods passed to the plaintiff, 


that there was a wrongful conversion, 
and that the damages should be assess- 
ed not on the date of conversion or on 
the date of the breach of contract, but on 
the date when the goods-arrived at Jalgaon. 
The first point taken by the appellant. 
is that there was here a common mistake © 
between the parties in thinking that the 
goods were at Salem, whereas in fact they’ 
were on: the Railway, and but fer that 
mistake‘ neither party would have entered 
into the ‘contract. That ‘contention has 
been overruled in the Court below, and 
In our judgment 
this isnot a case where it can be said that - 
the parties contracted unden a common 
mistake which would entitle one of them 
to set aside the contract. Veg . 
- Next passing to the point as to whether 
the property in the goods passed, it will 
be seen that payment was to be made 
partly in Salem against the delivery of 
the goods, and partiy at Jalgaon afterwards. 
I do net think it can be said that a con- 
temporaneous payment was contemplated 
by the parties, even allowing for the 
Wire from the defendant's agent, which is 
referred to in the delivery order Ex. 15, 
and which the agent was to send when 
the amount payable at Salem had. been 
paid. Consequently, it seems to me that 
there wasa postponement ofat any rate 
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8 part of the purchase price. Under 
these circumstances I would hold that 
unders. 78 of the Indien Oontract. Act 
the parties agreed by implication that the 
payment was to be postponed, It may be 
that the whole payment was not to be post- 
poned, but as a substantial part of it was 
to be postponed, it follows that the pay- 
ment ofthe entirety was postponed. 

Under these circumstances it is un? 
necessary to consider whether the mere. 
fact that in the ordinary course delivery 
and payment could not be made at Salem 
for some appreciable time after the actual 
execution of thecontract at Jalgaon, would 
of itself be a postponement of payment 
or delivery within the meaning of s. 78. 
On the other hand, I would hold that in the 
present case the handing over of the deli- 
very order on the -defendant’s agent at 
Salem would not amount toa delivery of 
the goods seeing that in faeb the agent 
atthat time had not got the.goods with 
him, and, of course, there was no assent by 
the agent to that delivery order. 

The property in the goods, in my judg- 
ment, having thus passed to the purchaser, 
the question arises asto the measure of 
damages. Now. it is clear that in the 
ordinary case between a vendor and a 
purchaser of goods, the measure of damages 
is the difference between the contract price 
and the market price at the date of breach. 
[See Jamal v. Moolla Dawood Sons & Co. (1) 
and Williams Brothers v. Ed. T. Agius. Ltd. 
(2).] In so far, therefore; as this suit rests on: 
contract, the date for determining the 
damages would be the date of breach, viz., 
April 22, as found by the lower Appellate, 
Court. If the plaint be read, it will be 
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found that the suit is based on contract. . 


In both the lower Courts, however, the 
plaintiff has been allowed to raise an alterna- 
tive case of conversion. Let that "be so. 
. Assuming that therewas a conversion, what 

would be the proper date on which to 
assess the damages? . In my judgment the 
same date must be taken, viz, the date 
of conversion which was April 22. As 
poined out in Chinery v. Viall (3) the 


(1) 31 Ind. Cas. 949; 431. A. 6; 18 Bom. L, R. 315; 
20 C. W. N. 105; 30 M. L. J. 73; 14 A. L. J 89; 19 M., 


L, T. 80; 3 L. W. 181; 23 O. L. J. 137; (1916) 1 M. aV. . 


N. 70; 43 O. 493; 9 Bur. L. T. 8 (P. O). 
(2) (1914) A. C. 510; 83 L. J. K. B. 
865; 19 Com. Oas. 200: 58 S. J. 377; 30 
(3) (1860) 29 L. J. Ex. 180 at p 184; 
8 W. R. 629; 157 E, R. 1192; 2 L. T. (x. 
R. 588. EDS 


115; 11 
T. L. I 


& 
) 46 


OL. T. 
1. 351. 

t N. 288; 
6; 190 R. 
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principle deducible from the authorities is 
that a man cannot, by merely changing 
his form of action, vary the amount. of 
damages so as torecover more than the 
amount to which he is really in law 
entitled according to the true facts of.the 
case and the real nature of the transac- 
tion. Accordingly in that case it was 
held that a purchaser of sheép to whom 
the property had passed could only recover 
the value of the sheep less the price he 
would have paid. The case of Reid v. 
Fairbanks (4) was cited in the judgment 
aS showing that where aship,. unfinish- 
ed, was taken, completed, and then con- 
verted, the plaintiff: was entitled to the 
value at the time when the defendant 
took it, not at the time when he converted 
the completed ship to his own use. 

No doubt the lower Appellate Court has 
relied on Greening: v. Wilkinson (5) and 
on a passage in Mayne on Damages. But 
in the present case the date of the arrival 
of the goods at Jalgaon seems a very 
arbitrary date to take. Isee no particular 
reason why that date should be taken any 
more than some datein May or June, or 
even possibly the trial of the action, or 
thedate of judgment, if once you are to 
depart from the well-recognised rule that 
the date of breach is normally the date 
on which you should ascertain the damages. 
In this particular case, I think, it would 
be quite wrong to say that ifa plaintiff 
framed his suit ona breach ofcontract as 
he did here, he could recover X Rs. but 
if he added an alternative prayer for 
conversion founded on exactly the same 
facts, he could multiply hisclaim by a large 
factor. 
| Ia my judgment, therefore, damages on 
the alternative claim of conversior should 
in the. present case be takenas on April 
22. That being so, it is clear, that no 
Gamage§ in fact have been sustained by 
the plaintiff. He has given no evidence 
that the market value of the goods on 
April 22 was any higher than the market 
rate two days before, when the contract 
was entered into. Consequently he “has ' 
failed to prove any damages, and, in my 
judgment, this suit must fail. . - 

And when one looks beneath the surface 
it will befound that this result is not in- 
‘equitable, The plaintiff has so far paid no- 

(4) (1853) 13 O. B. 692; 10. L. R. 787; 22 L.J’ 6, 
P. 208: 17 Jur. 918; 138 E. R. 1371; 93 R. R. 695, 

(8) (1825) 1 Car.” & P. 625; 28 R.R. 790, 
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thing for these goods, and he has really wish- 
ed to take advantage of the accident that 


prior to the contract the goods were on rail, 


and so worth a far higher sum on arrival 
at Jalgaon. But that, he never contracted 
for. All he contracted for were goods at 
Salem and he took the chance that he might 
afterwards be able to get Railway waggons 
to send them to Jalgaon or elsewhere. So 
it would bein the nature of windfall for 
him, if he was given damages based on the 
view that he was entitled to the Railway 
receipts for goodson rail, for which in fact 
he had never contracted. 

Under these circumstances I would hold 
that this appeal must beallowed, and that 
the suit must be dismissed with costs 
throughout. 

Baker, J.—I agree. 


AON. A, Appeal allowed. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL OIVIL JURISDIO- 
TION No. 6 or 1927, 

April 27, 1927. 
‘Present:—Justice Sir Charu Chunder 
Ghose, Krt., and Mr. Justice Buckland. 

HEERALAL AGARWALLA 
& Co,—APPELLANTS 


e VETSUS . 
JOAKIM NAHAPIET & Co., Lr». 
ene: —RESPONDENTS. 

Arbitration Act (IX of 1899), s. 11—Arbitration 
clause—Provision for appeal to Committee from 
decision of wmpire—Award of Committee, whether can 
be filed—Rules of Calcutta Baled Jute Association. 

Where the parties to an arpitration clause won- 
templates in the first instance that the dispute be- 
tween them should be arbitrated upon by two 
arbitrators, and inthe event of their failing to agree 
or to make an award within the time limited there- 
for, by the umpire appointed as such by the arbitra- 
tors, and that, in the event of the dispute between 

the parties still subsisting even after the date of the 
umpire's award or ofthe parties not having agreed 
to treat the umpire's award as final, the parties 
should be at liberty to go before a special Committee. 
the latte being regarded as a fresh sot of arbitrators 
‘agreed upon by the parties though called an appel- 
late authority, there is nothing in the scheme of the 
Arbitration Act which prevents an award of the 
Committee made under such circumstances being 
filed in Court. [p. 649, col. 2; p. 650, col. 1.] d 

Surajmull Askaran v. Chandmull Mulchand (2) 
reversed. | ` | 

Appeal against an. order of Mr. Justice 
Pearson, dated the 3rd December, 1926, 


made in the exercise of Ordinary Original 


HERRALAL AGARWALDA & Co. v. JOAKIM NAHAPIET & CO. LTD,- [10 3I. O. 1997] 


Oivil Jurisdiction, and reported as 102 Ind 
Cas. 395. : 

Messrs. N. N. Sarkar and R, N. Sarkar, 
for the Appellants. 

Messrs. Langford James and A. K. Roy, 
for the Respondents. 

JUDGMENT. 

C. C. Ghose, J.—This is an appeal 
against an order: made by my learned 
brother Mr. Justice Pearson on the 3rd 
December, 1926*, by which he allowed an 
application made by the respondents to 
take off the file of this Court an award 
made under the rules of the Calcutta Baled . 
Jute Association. The facts, shortly stated, 
are as follows:— : 

By a contract in writing, dated the 6th 
November, 1925, the respondents purchased 
from the appellants 3,000 bales of jute, 
delivery in December, 1925, at Rs. 126 per 
bale of 400 lbs. net. The contract contained 
an arbitration clause being Olause No. 17. 
It provided that in the event of any dispute 
arising between the parties, the same should 
be referred to' arbitration and that each 
party tó the dispute would be at liberty to 
appoint one arbitrator. If either party 
failed to make the appointment within 
three clear working days after being called 
upon so to do by the other party, the 
arbitrator apppointed by such other party 
should act as the sole arbitrator and proceed 
accordingly. In default of the appointment 
by the arbitrators, if more than one, of an 
Umpire within 7 days ef the appointment 
‘of the arbitrator first nominated, the 
Committee of the Caleutta Baled Jute 
Association should be notified accordingly 

«and should, before the reference is entered 
‘upon, nominate an Umpire. It was also 
provided that if the arbitrators should fail 
to'make their award in writing within 40 
days ofthe appointment of the arbitrator 
first mominated or on or before any later 
date to which the arbitrators in writing 
signed by them might from time to time 
enlarge the time for making the award, 
the Umpire should forthwith enter on the 
reference in lieu of the arbitrators. The 
award made by the arbitrators or the 
Umpire respectively, if no appeal therefrom 
. should be admitted by the Committee, or 
the award of the Committee made on ap- 
peal therefrom, as provided for in the 
Association’s rules and bye-laws, should 
be final. The Associations rules and 
bye-laws, which are printed on the reverse 
*See 102 Ind, Oas. 395.—[Hd.| ELEC 
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of the contract, form part of the contract 
between the parties, Rules 28 and 29 are 
as follows: — : 

28. "TheCommittee may atthe discretion 
and upon paymentof the prescribed fees 
hear appeals from arbitrator's awards, pro- 
vided they proceed in conformity with the 
bye-laws of the Association.” 

29. “The award of the Committee in any 
appeal considered by them confirming, 
varying or setting aside the award of 
arbitrators or Umpire shall be accepted as 
finally binding on all parties.” 

It appears that’ disputes and differences 
arosa between the parties and thereupon 
they were referred to arbitration. The two 
arbitrators appointed by the two parties 
failed to agree whereupon the matter was 
referred to the Umpire who had been 
appointed as such by the arbitrators. The 
Umpire heard the reference and made an 
award on the 25th June, 1926. That award 
was in favour of the present respondents. 
Thereafter the present appellants appealed 
to the Committee of the Calcutta Baled Jute 
Association against the award of the said 
Umpire. The Committee heard the appeal 
and made an award on the 23rd September, 
1926. This award is printed on pages 21 
and 22 ofthe paper-book and the material 
portion thereof is aa follows:— 

"And whereas in accordance with the 
terms of the said contract Messrs. Heeralal 
Agarwalla & Co. were entitled to appeal 
and did so appeal against the award of the 
Umpire to the Committee of the Calcutta 
Baled Jute Association. Now we, being a 
quorum of the said Committee, having 
taken upon ourselves the burden of the said 
reference on appeal and having duly 
weighed and considered the several allega- 
tions of the sajd parties and the proofs and" 
documents laid before us, do hereby make 
and publish this our award concerning the 
matter so referred tous in the manner fol- 
lowing, that is to say— 

"(j We find an award that the buyers 
Messrs. Joakim Nahapiet & Co., shall pay 
to the sellers Messrs. Heeralal Agarwalla 
& Oo., the sum of Rs. 21,0L0 in full,settle- 
ment of their claim under the contract. 

"(i We also award and direct that 
Messrs. Joakim Nahapiet & Co., shall pays 
the costs of the Umpire's award dated 
25th June, 1926, which were fixed at the 
sum of Rs. 247-8-0. 

"(i1) We further award and direct that 
Messrs. Joakim Nahapiet & Co., Ltd. shall 
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pay the costs of this appeal which we fix 
at Its, 116." 

On the 15th November, 1926, the Com- 
mittee of the Calcutta Baled Jute Associa- 
tion transmitted the said award to this 
Court in order that the same might be 
filed. Thereupon on the lJth November 
1926, the present respondents made an 
application ás stated above to this Court 
for an order that the said award of the 
Committee of the Calcutta Baled Jute 
Association should be taken off the file of 
this Court. 

Mr. Justice Pearson held that the award 
made by a Committee of the Caleutta Baled 
Jute Association sitting in an appeal on an 
award made by an Umpire did not conform 
to tha scheme of the Indian Arbitration 
Actand that the same could not be filed 
under the Act. He was further of opinion 
that having regard to the language used in 
as. 10 to 15, the only persons or tribunals 
considered as having seisin of the arbitra- 
tion were the “arbitrators or Umpire,” and 
that there was no recognition in the Act 
of an award by a tribunal superior to the 
Umpire. 

On behalf of the appellants, the argu- 
ment is presented in this way: It is pointed 
out that the intention of the parties is to be 
gathered from the whole of the document, 
namely, the contract between the parties 
and that when the arbitration clause is 
properly construed, there canno[ be any 
doubt that what the parties contemplated 
was that, in the first instance, the dispute 
between the parties should be arbitrat- 
ed upon by two .arbitrators and, in the 
event of their failing to agree or failing 
to make an award within the time limited 
therefor, py the Unepire appointed agesuch 
by the arbitrators, and that,in the event’ 
of the dispute’ between the parties still 
subsisting, even after the date of the 
Untpire's award or of the parties not having 
agreed to treat the Umpire's award as final, 
the parties should be at liberty to go before 
the Committee of the Caleutta Baled Jute 
Association, the latter being regarded as a 
fresh set'of arbitrators agreed upon by the 
parties and who would enter upon the 
reference withafull knowledge of what 
had gone before, i.e. of what had been 
done by the arbitrators and the Umpire 
and that if the arbitration clause is viewed, 
in this light, there is nothing whatsoever 
in the scheme of the Indian Arbitration 
Act which prevents an award of the Com- 
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mittee of the Caleutta Baled Jute Assoeia- 
tion made in such circumstances being 
' filed in this Court. . 

“On the other hand, it has been strenu- 

ously argued before us on behalf of the 
respondents that according to the scheme 
of the Indian Arbitration Act and parti- 
:eularly having regard tothe language of 
s. ll of the Act, although there is nothing 
to prevent the parties from agreeing that 
the award. made by an Umpire should be 
reviewed or revised or considered by’ an 
‘appellate authority, the award made by 
such appellate authority cannot be filed in 


this Court. It is argued that the language- 


‘of the English Arbitration Actis different 
from that of the Indian Arbitration Act 
and that the Indian Act does not contemp- 
late a series of awards except as indicated 
in the Aet itself. 

This form of contract has been fre- 
quently before the Oourts [see in this 
connection Sassoon & Co. v. Ram Dutt 
Ramkissen Das: 1) and Surajmull Aska- 
ran v. Chandmull Mulchand (2) but 
the point now raised was as far asI am 
aware, never raised before. In England, 
similar forms of contract are used in certain 
trades and in at least one case the question 
now raised was sought to be argued [see 
In ve Keighley and Durant @).] In that 
case the dispute arose out of a contract for 
the sale of cargo of wheat made between 
Keighley Maxstead & Co., as purchasers 
and Bry&n Durant & Co., as sellers, the 
purchasers having refused to accept the 
wheat when tendered to them. The contract 
contained a clause that all disputes arising 
out of it should be from time to time 
referred to two arbitrators, who should 
have power to call ina third, the award of 
any two of them to be binding and con- 
clusive, with a proviso that in case either 
party was dissatisfied with the award, they 
might appeal to the Appeal’ Cofnmittee of 
- the London Corn Trade Association subject 

to the rules of that Association. It was 
argued that it was a scheme of arbitra- 
tion pot provided for by the Arbitration 
Act, 1889. Lord Esher, M. R., observed 
as follows:— . : 

“Inthe contract the parties had agreed, 


(1) 70 Ind. Cas. 777; 491. A. 366; 50 C. 1; 27 C. W. 
N. 660; A.I. R. 1922 P. C. 374; 37 O.L. J. 336; 44 
ML. J. 758; (1993) M. W. N. 372; 18 L. W. 537 


(doa Ind. Cas. 395; 31 C. W. N. 686. ; 
* (3) (1893) 1 Q. B. 405; 62 L. J. Q. B. 105; 4 R. 136; 68 
L.T, 61; 4 W. R, 437; 7 Asp: M, C. 268, 
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in casaa dispute should arise, to refer it 
to the arbitration of certain persons as 
arbitrators and under certain conditions, 
if no objection was taken by either party 
to the award, it was of course to be final; 
but if either party wished to take the 
matter toan Umpire, or by way of appeal, 
asthe parties call it, then the Umpire was 
to be the Appeal Committee of the London 
Corn Trade Association, The case ac- ' 
cordingly went to ory Hen and one of 

the parties, being dissatisfied with the 
award, wished the case to go before the 
Umpire. Now, the parties had not only 
agreed that the Committee should be the 
Umpire, but that they had agreed that it 
should act according ‘to the rules of the 
London Corn Trade Association, which were 
well-known; and when the Committee, 
which consisted of 25 persons, came to be 
Umpire, they, acting under their rules, 
exercised their duty by appoiüting out of 
their own body a Committee of 5 to act as 
Umpire in the dispute.” Apparently the 
point sought to be canvassed in that case 
did not find favour with the Court and 
the actual decision turned on the question 
whether having regard to discovery of 
new evidence the Divisional Court in the 


.exercise of its discretion was right in 


sending the case back to the Umpire. The 
Court of Appeal held that the Divisional 
Court was right. : . 
Thereis,as indeed is recognised by the 
respondents, nothing to prevent the 
parties from agreeing to à submission such ' 
as is contained iu the contract before us. 
In other words, there is nothing to pre- 
vent the parties from agreeing toa sub- 
mission containing in it a further sub- 
mission to arbitration. No doubt ins, 11 
òf the Indian Arbitration, Act, there 
is nqt to be found any reference to arbitra- 
tion by a Committee; but in my view it 
does not matter in the slightest whether 
the Committee is described as a Committee 
of Appeal or whether they are described as 
a fresh set of arbitrators; the substance 
of the matter has got to be looked at, and 
giving, to the sections of the Indian Arbi- 
tration Act my very, best consideration I 
can' find nothing in it which would pre- 
event an award by a Committee of the Oal- 
cutta Baled Jute Association being the 
final award contemplated by the parties in 
certain eventualities being filed in this 
Court. I think the contention put forward 
on behalf ofthe appellants is correet and 


i j y L] 


* 
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that the Committee are really a fresh set 


of arbitrators called in by the parties: 


In other words, the contract contains as it 
were two submissions or a-.submission 


within & submission. The question was 


discussed during the course of the argu- 
ment as to whether the award o? the Um- 
pire could also be filed in circumstances 
such as have happened in this case. That 
pointis not before us, and it is unneces- 
saty, in my opinion, to go into that.. The 
point immediately before us is whether 
the award of the Committee can be filed, 
and, in my opinion, the answer isin the 
affirmative. : I do not desire to be drawn 
into a discussion as to the competing 


merits of an award by the Umpire and an | 


award by the Committee of the Calcutta 
Baled Jute Association should ever the two 
awards be filed together. : ` 

In my view the judgment and order of 
Mr. Justice Pearson should be set aside and 
this appeal allowed with costs. ` E 

Buckland, J.—The appellants have 
appealed against .the 
Justice Pearson, dated the 3rd , December 
1926*, on an application to. take an award 
off the file. i . oo 

The facts are as follows:—On the 6th 
November, 1925, the parties entered into 
a contract for the sale and purchase of 
jute, the appellants being the purchasers. 


. The contract contains an arbitration clause 


of which the terms are the following:— 
"17. In the event of any dispute what- 
ever arising out of or in any way relating 
to this contract’ or to its construction or 
fulfilment between the parties hereto, and 
whether arising before or after the date of 
expiration of this contract,. the dispute 
shall be referred -to arbitration. Each 


party to: the dispute shall appoint oné. 


arbitrator. If either party fail to make 
their appointment within three clear 
working days after being called upon 
so to do by the other party, the arbitrator 
appointed by such other party shall act as. 
the sole arbitrator to the. reference as 


though appointed by the consent of each : 
parties and the arbitration shall he held: 


and shall proceed accordingly: In default 


of the appointment by the arbitrators, if- 


more than one, of an Umpire within 7 days 


of the appointment of the arbitrator first. 


nominated, the Committee shall be notified 
accordingly and shall before the reference 
is entered upon nominate an Umpire. If 


¥§ ee- 102 Ind. Cas. 395.- 
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the arbitrators shall fail tomake their award 
in writing within 40 days of the appointment 
of the arbitrator firat nominated or on or 
before any later date to, which the arbitra- 
tors in writing signed by. them may from 
time to time enlarge the time for making 
the award, the Umpire shall forthwith 
enter om the’ reference in lieu of the 
arbitrators. The arbitrators or sole arbi- 
trator, es the case may be, and the Um- 
pire, if-any, shall be persons engaged in 


the baled jute trade but shall haveno . 


interest in the subject in dispute. The 
award made by them. respectively, if no 


appeal therefrom shall be admitted by the 


Committee, or the award of the Commit- 
tee made-on any appeal therefrom as provid- 


‘ 


ed for in the Association’s:rules and bye- . 


laws {which as printed on the reverse form 
part of this contract) shall be final,” 

Of the Association's rules and bye-laws 
there referred to, those that are material 
‘are; < ! ` , 

ie Rorss. - 

28. The Qommittee may, at their discre- 
tion, and upon payment of the prescribed 
fees, hear appeals against. arbitration 
‘awards, provided they proceed in conform- 
ity with the bye-laws of the Association. 

29. The award of the Committee in any 
appeal considered by them confirming, 
varying, -or setting’ aside the award of 
arbitrators or Umpire shall be accepted as 
finally binding on all parties. 

'  Bys-Laws.. 
” 4, Appeals to the Committee must be 
lodged with the Association within 14 days, 
or, when against awards relating to the 
quality and/or condition of the jute not 


later than 5 P.M. on the fourth working. 
day ffom the date of receipt of the award. 


by the party appealing. And, when -thè 
appeal has been duly lodged in accord- 
ance with this provision, the Chairman 
‘shall then appoint, at his discretion, one 
expert or more than one to examine the 
jute, and to submit to the Committee -a 
report asto its quality and/or condition. 

5. A member of the Committee inmterest- 
ed ‘otherwise than as an expert appointed 
under the preceding -bye-law, -or who may 
have.acted as an arbitrator or Umpire in 
‘the case, shall notattend the hearing of 
the appeal, 


A dispute arose, of which the "precise . 


nature is immaterial, and it was referred 
under the. provisions ‘of the arbitration 
clause--in:. the contract: The -arbitrators 


+ 
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failed to agree and an Umpire, Mr. J. W, 
Smith, was duly appointed and made his 
award on the 25th June, 1926, whereby 
he dismissed the claim of the appellants 
and awarded Rs. 247-8 against them in 
favour ofthe respondents as costs. . 

The appellants appealed to the Com- 


mittee of the Calcutta Baled Jute Associa- 


tion, and on the’ 23rd September, 1926, 
that body awarded the appellants Rs. 21,000 
and directed the respondents to pay the 
costs of the Umpire’s award amounting to 
‘Rs. 247-8 and the costs of the appeal 
which they fixed at Rs. 116. ] 

In due course atthe request ‘of the ap- 
pellants and in accordance with the proce- 
dure prescribed for filing awards the 
Secretary ofthe Caleutta Baled Jute Asso- 
ciation forwarded the Committee's award 
to the Registrar of this Court in its Ordi- 
nary Original Civil Jurisdiction to be filed 
and it was filed accordingly. 

The respondents applied before Mr: 
Justice Pearson on notice of motion to have 
the award taken off the file. The learned 
Judge has so.directed on the ground that 
the award is not one to which the pro- 
visions of the Arbitration Act can apply 
so that it may be filed thereunder. His 
reasons for so holding were that under 
the Act an award must be’ made by arbi- 
trators or an Umpire, that they must cause 
it to be filed under s.1l, that the body 
which made this award is not within either 
of the terms “arbitrators” or “Umpire” 
and, therefore, it is not an award which 
conforms to the scheme of the Act and it 

not be filed. 
ett may be ‘said that my learned brother's 
reasons rather lead to the conclusion that 
the Committee had no power to make or 
to file the award, for its procedure has not 
been challenged and the “terms of. the 
award itself havenot been impugned. Be 


thatas it may, the judgment fully indi-. 


cates the question which hasto be deter- 
mined. ^ i ; 
That there was a submission to arbitra- 
tion is incontestable. Equally incon- 
testable is the fact that there has Veen an 
award, made: under that submission, and 
*that it has been filed. . 
' On behalf of the respondents it has 
been argued that though under the more 
limited terms of the Arbitration Act, 1888, 
s. 12, it would suffice to produce the sub- 
mission and the award in order to obtain 
leave to enforce it, under 8. il of the 
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Indian Arbitration Act, tha preliminaries 
to the filing of the award, and the filing 
itself must be done by arbitrators or an 
Umpire, and that the Committee -of the 
Oaleutta ‘Baled Jute Association is not 
within the expressions arbitrators or Um- 
pire. The argument in support of the 
latter proposition is based in a great 
measure upon the successive courses 
which under the contract, the rules and 
bye-laws the reference, may follow. It is 
‘not argued that the appellants may not 
otherwise be able to enforce their rights 
under the award: the argument is limit- 
ed to the application of s.1lto an award 
80 made. . 

Before considering the question I desire 
to dispose of one point to which allusion 
was made in the course of argument. 
There are cases, in particular In re 
Smith and Nelson (4) in which it 
was held that the terms of the submis- 
‘sion were such that the Court had no 
power under the Arbitration Act, 1889, 
to order aparty toappoint an arbitrator. 
No analogous question arises here as it has 
been conceded on behalf of the respond- 
‘ents for the present purpose that provid- 
ed the person or persons acting under s. 11 
.are an Umpire or arbitrators no excep- 
tion could be taken to their so acting on 
the ground that their number or constitu- 
tion issuch, or on any other ground, that 
the aid of the Court couldnot have been 
invoked should occasion have arisen at an 
earlier stage, when but for such’ reason 
any necessary order might have been ob- 
tained. A matter may be within the sec- 
lion of the Act immediately applicable 
even though it should be the: case that cir- 
eumstances are such that in some other 
respect the act could notbe called in aid 
[Manchester Ship Canal Co. v. 8. Pearson 
& Sons, Ltd. (5)]. 

Reverting to the argument for the re- 
spondents, itfis contended that the section 


is exhausted by applying it, first, to the 
arbitrators who failed to agree,’ and 
secondly, to the Umpire who made his 


award on the 25th June 1926. Rule 
No. 29 ahd Bye-law No.5, it is said, ex- 
clude the possibility of the Committee 
“being within either of these terms for they 
refer to (1) the Committee, (2) the arbitra- 


(4) (1890) 23 Q. B. D. 545; 59 L.J. Q.B. 533; 63 L. 
T. 475; 39 W. R. 117; 6 Asp. M. C. 558. 

(5) (1900).2 Q. B.606; 69 L. J. Q. B. 852; 48 W R. 
689; 83 L. T. 45. . 
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tors and (3) the Umpire, whereas the section 
recognises only the last two. 

Now the procedure laid down by the 
arbitration clause and the rules and bye- 
laws, viz., a reference to arbitrators, and 
then, in appropriate cases, to an Umpire, 
which may be succeeded by an appeal to 
another body, is no novelty. In re Keigh- 
ley and Durant (3) is not wholly in point 
because there it appears that between the 
arbitrators and the Appeal Committee of 
the London Corn Trade Association there 
was no Umpire a$ usually understood. 
There is, however, this resemblance, that 
even though there had been an award by 
arbitrators, effective until set aside, it was 
opento an aggrieved party to take the 
matter further and obtain the decision 
of the Committee. This case turned upon 
the question of remitting the case to the 
Umpire, as the Committee was described, 
but the judgments of the learned Lord 
Justices centain no comment ona proce- 
dure which involves re-consideration of an 
award by another lay tribunal. 

Produce Brocker's Co. v. Olympia Oil & 
Cake Co, (6) wasa casein which the contract 


contained a clause hardly to be distinguish- ' 


ed from that with which this appeal 
is concerned. It was there provided as 
follows:— : 

“All disputes fromtime to time arising 
out of this contract including any question 
of law appearing in the proceedings s 
shall be referred to arbitration according 
to the rules endorsed on this contract....By 
these rulesit was providedthat the refer- 
ence should be to two arbitrators, one to be 
appointed by each party, and an Umpire, 
whose decision in case of disagreement 
should be final, and that in case either 
party should be dissatisfied with the award 
an appeal should lie to the Committee 
of Appeal of the Incorporated Oil Seed 
Association.” . 

In Chandan Mall v. Donald Campbell & 
Co. (7) the submission gave & right of 
appeal from the award of the arbitrators 
tothe Londen Jute Association and in 
Surajmull Askaran v. Chandmull Mul- 
chand (2) the terms of the arbitration clause 
were similar to those with which eve have 
now to deal, f 

In all these cases the award ultimately 
made is treate as though it were an award 

(6) (1916) 1 A. C. 314; 85 L. J. K. B. 460; 114 L. T. 
94: 21 Com..Cas. 320; 60 S. J, 74; 32 T. L; R. 115. 

(7) 54 ind, Cas, 2891; 23 C, W. N., 707, 
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made byarbitrators or an Umpire. In that 
last cited the judgment of the Court of 
first instance was supported, but the learn- 
ed Chief Justice in his judgment discussed 
the matter from the standpoint of the duty 
of the Oommittee to receive evidence as 
though arbitrators or an. Umpire. in the 
Produce -Brocker's Company's case (6), so 
far from regarding the Appeal Committee 
as anything but arbitrators, the respondents 
in the House of Lords in moving the 
Divisional Court to set aside the awards 
averred “that the members of the Appeal 
Committee misconducted themselves as 
arbitratars,” and in his speech Lord Lore- 
burn evidently so regarded them when he 
said:— "The third and fourth grounds, 
which ellege misconduct by the arbitral 
Committse, disappear." Similarly in cases 
where the appeal lies directly from the 
arbitrators to a Committee, the fact that 
there has been an award already made, 
valid and capable of being enforced un- 
less set zside, has not prevented the Court 
from :recognising the finel tribunalas an 
oe see In re Keighley and Durant 


In the course of argument the status of 
the first award in this case was touched 
upon, and it was suggested that the fact 
of there having been two awards was an 
additional reason for the view submitted, 
Iam not concerned directly with the ‘first 
award, and should on any future occasion 
a party who has obtained an award which 
has since been set aside in simisar circum- 
stances succeed in inducing those who made 
it to file it, I have little doubt that the 
law would be adequate, should occasion 
arise, to do justice between the rival 
claimants. But successive awards are not 
perse to de condemned ahd though certain 
observations of Lord Loreburn in Chandan 
Mall v. Donald Campbell & Co. (7) were 
based on different facts, I nonetheless think . 
that they areapposite to this case, when he 
observed: — 

“Sir John Simon pointed out, the dan- 
ger of allowing. arbitrations upon arbitra- 
tions, and so ad infinitum, each arbitra- 
tion being upon the validity of the Previous 
award. The answer to this ingenious but 
unconvincing argument is that when an. 
award assumes a shape which makes it 
available for ajudgment enforcing it in a 
Court of Law, the process of infinitesimal 
repetition is at once arreated because there 
is nothing leftfor an arbitrator when the 
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Court of Law becomes entitled to give effect 
to the award." ' 

The procedure whereby the dispute comes 
before the Committee is called an appeal. 
Whatit is called is of no consequence, the 
fact remains that the Committee is a body 
other than a Court of Justiceto whom the 
parties have agreed ito refer -their dispute. 
Such a proceeding is known to the law as 
an arbitration and those in whom the ar- 
bitrament is lodged are known as arbitra- 
torsor an Umpire. Jn my judgment the 
Committee were arbitrators or, it may be 
said, an Umpire, and their award as such 
is one which the successful party is entitled 
to require to be filed. For these reasons I 
agree that the appeal should be allowed 
with costs. 


A. N. A. Appeal allowed. 


ALLAHABAD HIGH COURT. 
Privy CovNorL Arrear No. 7 or 1927, 
May 13, 1927, . 
Present: —Gir Grimwood Mears, Krt., Chief 
Justice, and Mr. Justice Lindsay. 
BHAGWANT LAL—Puaintirr— 
APPELLANT 
*4 E versus 
SRI RAM CHANDRA NAIK AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 110, 
0. XLV, r. 8 (1)—Leave to appeal to Privy Council— 
‘Substantial question of law'—Case ‘otherwise fit for 
appeal'—Question of law, whether should be of general 
interest. N en 

Where the sole question for determination between 
the parties is whether an agreement executed by a 
Hindu widow is binding on the estate and the rever- 
sionerg, it cannot be said that the case involves a 
substantial question of law within the meaning of 
s. 110, Civi] Procedure Code, or that it is otherwise a 
. fit ease for appeal to His Majesty in Council within 
the meaning of O. XLV, r3 (1), Oivél Procedure 
Oo re -— Whether for purposes of granting leave 
to appeal to the Privy Council it is enough that 
the case involves a substantial question of law or 
that the question of law should also be of general 
interest. : . 

Applieation for leave to appeal to His 
Majesty in Council. . 

Mr. Haribans Sahai,for the Appellant. , 

Dr. K. N. Katju and Mr. S. N. Gupta, for 
the Respondents. M torte 
» JUDGMENT.—This is an application 
for leave to appeal to His Majesty in 
Council from a decree of a Bench of this 
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Court passed on appealon the . 
vember, 1926. . 

The value of the subject-matter of the 
suit in the Court of first instance was 
over Rs. 10,040 and it is stated that the 
value of the subject-matter in dispute on’ 
appeal to His Majesty is the same. The 
decree of this Court affirmed the decision 
of the Court below, but it is claimed that, 
this notwithstanding, the case fulfils the 
requirements of s. 110 of the Code of Civil 
Procedure, because the appeal involves a 
substantial question of law. Alternatively 
it is prayed, with reference to the langu- 
age of O. XLV, r. 3 (1) that a certificate 


“may be given that the case is otherwise 


a fit one for appeal to His Majesty in 
Council. | 

The substantial question of law put for- 
ward by thepstitioner in support of his claim 
that the case satisfies the requirements of 
s. 110, is, admittedly not a question of. 
general importance but relyifig upon a 
recent judgment of their.Lordships of the 
Privy Council delivered on the 17th of 
February, 1927, Raghunath Prasad Singh v. 
Deputy Commissioner of Partabgarh (1), tne 
learned Counsel for the petitioner argues 
that it is not necessary for him to make 
out that the question cf law which he seeks 
to raise and have decided is one of general 
importance. It is sufficient, he says 
to disclose a substantial question of law 
arising between the parties to the pro- 
posed appeal in order to entitle him toa 
certificate that the case fulfils the conditions 
of s. 110. i ; 

On behalf of the proposed respondents 
it has been urged that ever since the 
year 1901, when their Lordships decided the 
case of Moti Chand v, Ganga Prasad Singh 
(2) it has been the practice of this Court 
fo require not only that a proposed appeal 
from,a decree aftirming the decree of the 
Court below should involve a substantial 
question of law but also that the question 
of law so involved should, to quote the 
words of Lord Davey in Moti Chand's case 
(2) be a “substantial question of law of 
general interest.” 

This, rule has been applied to all pro- 
posed appeals from concurrent judgments 
irrespective ofthe amount at stake in the 


appeal. 

(1) 102 Ind Cas. 880; 31 C. W. N. 495; A. IL R. 1997 
P. 0 he 4 O. W. N. 515; 2 Lück. 93; (1927) M W.N, 
519 (P. C.). 

(2) 24 A. 114: 29 I. A. 40; 6 C. W.N. 362; 4 Bom, L. 
R. 159; 8 Sar, P. O, J, 247 (P. O.). 
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A case may soon arise -in- which the 
position must be reviewed but it is not 
necessary to discuss the matter-in the pre- 
sent instance. TO : 
The question between the parties in the 
case now under consideration was whether 
two agreements executed in the years 1864 
and 1866 respectively by two Hindu widows 
were binding upon the estate.and upon 
‘the reversioner, who was the plaintiff in 
the suit. : ' ` ' 
The Subordinate Judge found that both 
-agreements had been made for the benefit 
of the estate, that they provided for ar- 
rangements which might prudently and 
‘profitably be made in the course of good 
'management and that they, therefore, were 
binding upon the plaintiff. This Court in 
appeal.agreed with these findings and 
consequently no question of law arises, 
The case has been decided upon a question 
of fact. : : 
We are.of opinion, therefore, that ihe 
‘petitioner has failed to show that he has a. 
case fit to be: certified under s. 110 of the 


Code of Civil Procedure and we are fur-’. 


ther of opinion that we should not be justi- 
fed in declaring that the case was other- 
wise fit for appeal to His Majesty in Coun- 
cil. - NE. S 

We dismiss the petition with costs. - 

B, L, Petition dismissed. - 


t ife 


CALCUTTA HIGH COURT. - 
Rue No. 791 or 1926. 
November 22, 1:26, ; 

Present:—Justiee Sir Charu Ohunder ' 

Ghose, Kr., and Mr. Justice Graham. 

SURJYA KUMAR SINGH—Patitionger * 

ME | *. versus BEP 

C *'Tug SECRETARY or STATE ror INDIA 
- In COUNOIL AND ANOTHE&— OPPOSITE 

N s Party. | 

Right of suit—Witness in criminal case—Civil suit 
for travelling expenses, whether maintainable—Proper 
remedy. . ! . MN : 

A civil suit cannot be maintained for the recovery 

- of expenses incurred by a witness in obeying a sub- 
pona.in a criminal case requiring him to gfve evi- 
dence. Ifthe trying Magistrate refuses io allow his 
expenses his proper remedy is to. move the superior 
Court. E (e UNES 
Rule against an order of the Small Cause 
' Court Judge, Karimgunj (Sylhet), ‘dated 
` the lth March, 1v20, in Suit No." 1846 
-of 1925. ; E 


G. I. P. RY. 00:1 GÜRDAYAL. “ 


` Opposite Party. 


_mohurs. 


, application of—Loss of goods—Suit' 


e. allegation that the cause of action is non- 


11 
|: Babu Birendra Kumar De; for thé Peti- 
tioner. re s 

Babu Surendra Nath Guha, 


ta $ 


for the 


JUDGMENT.—In this case we are of 
opinion-that on the pleadings the Small 
Cause Court Judge ,was entirely ' right in 
holding that asuit of this nature is not 
maintainable. If the plaintiff was aggriev- 
ed by any order of the Magistrate who tried 
the case in which the plaintiff gave evi- 
dence, his proper remedy was to move a 
superior Court.. In no case was he,as the 

‘plaintiff, entitled to maintain a civil suit 
for recovery of the expenses alleged to. have 
been incurred by him in obedience to a sub- 
pena in a criminal case requiring him to 
give evidence. . | 
- The Rule is accordingly discharged with 
costs. We assess the hearing-fee at 3 gold 


ALN. A. Rule discharged, 


,' 
e 
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‘PATNA HIGH COURT. 
APPEAL FROM APPELLaTE D&cREE No. 794 
! or 1921. 
. January 4, 1927. 
Present:--Justice Sir B. K. Mullick, Kr 
and Mr. Justice Kulwant Sahay, ^: 
GREAT INDIAN PENINSULA RAILWAY 
4 OOMPANY-— APPELLANTS 
Firu GURDAYAL—Respos l 
IRM — RESPONDE 
Railways Act (IX of 1890) s. 72 A NE B, 


I for damages—. 
Walful neglect —Burden of proof—Siri Rai 
employees hehe wilful ee he of Railway < 
A Ratlway Company is liable for the conse 

ofa strike amongst employees because a ake pes 
the Railway employees, ifin breach of their contract, 
is evidence of wilful neglect on their part and under 
the terms of ye Risk Note B a Oompany is liable 
for the wilful neglect of its employees, [p. 657, col 


1] ES 
Hick v. Raymond (3) and Sims v. Mi 
solloved : (3) idland Ry. (4) 
e evidence of wilful neglect on th zi 
strikers coupled with theft legally is sufficien PN m 
ere oi febutting ines to raise. the inference 
thattheloss occurred through the wil : 
the employees. ' [ibid.] Me dA ful neglect of 
In a contract based. upon Risk Note B a mere 
a delivery . 
will not suffice to take the case out ofthe Risk N d 
If a Railway Company pleads exception t ss 
not give any proof that the goods have been lost to” 
them, the plaintif will be entitled to g decree on 


"the ground that though there has been loss within 


tan 


656 
the meaning of the Risk Note he is entitled to a 
finding that the goods are being wrongly withheld 
in the possession of the Railway Company and, 
therefore, there was wilful neglect in not delivering 
the goods to him. If the Railway Company give 
evidence or the parties are agreed that the goods 
have been lost to the defendants also, the burden of 
proof will be shifted on the plaintiff to prove wilful 
neglect. [p.,656, col. 2.] 

Appeal from a decision of the Additional 
Subordinate Judge, Bhagalpur, dated the 
Yth April, 1924, reversing that of the Munsif, 
First Court, Bhagalpur, dated the 28th May, 
1923. 


FAOTS,—The plaintiffs booked 4 bales 
of cloth from Victoria Terminus Bombay 
under Risk Note B to be delivered to their 
agentsat Sultan Ganj in Behar. The goods 
were carried for part of the journey by the 
Great Indian Peninsula Railway and for 
the rest by the East Indian Railway. Two of 
the bales were notdelivered. The plaintifis 
instituted a suit for the recovery of 
Re. 1,765-3-0 as damages against the Great 
Indian Peninsula Railway. The defendant 
Company pleaded that when the goods had 
been taken to Moghulserai Railway Station a 
strike broke out amongst Railway employees 
and the East Indian Railway did not think 
it desirable to allow the wagons containing 
the goods to proceed further, and that while 
the wagon was there at Moghulserai some 
persons not connected with the Railway 
stole the contents of the two bales and had 
been convicted, and that there being no 
wilful negiect on their part they were pro- 
tected By the Risk Note B. The Court of 
first instance dismissed the suit on the 
ground that the defendants were protected 
by the Risk Note as no wilful neglect had 
been established on their part. On appeal 
by the plaintiffs the judgment of the trfal 
Court was reversed ang the claim decreed 
on the ground that wilful neglect on the. 
part of the defendants had been proved. 

Messrs. N. C. Sinha and 8. N. Bose, for 
the Appellants. e 

Mr. 5. S. Bose, 


JUDGMENT. 


for the Respondent, 


Mullick, 3.—/Atter setting out the facts 
His Lordship proceeded as follows:—] 

Thé plaintiff sued for non-delivery which 
is the same thing as detention. lhis means 
that the goods have been lost to him. The 
defendants in effect plead that they have 
* been lost both to the plaintifi and to the 
defendants and thatthe Risk Note applies, 
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In East Indian Railway Co. v. Gobardham. 
Das (1) it was held by this Court that loss 
to the plaintiff by detention is loss within 
the meaning of the Risk Note. In G. I.P. 
Ry. Co. v. Jitaw Ram Nirmal Ram (2) it 
was pointed out that Risk Note B contained 
a contract with an exception and a proviso 
and tbat the defendants who set up the 
exception must not only plead but prove 
that the exception applies and that the 
burden of proof will then be shifted upon 
the plaintiff to prove that there was wilful 
neglect within the térms of the proviso. If 
a Railway Company pleads the exception 
but does not give any proof thatthe goods 
have been lost to him, the plaintiff will be 
entitled to a decree on the ground that 
though there has been loss within the 
meaning of the Risk Note he is entitled to a 
finding that the goods are being wrongly 
withheld in the possession of the Railway 
Company and, therefore, there was wilful 
neglect in not delivering the goods to him. 
If the Railway Company gives evidence or 
the parties are agreed that the goods have 
been lost to the defendants also, the burden 
of proof will be snifted upon the plaintiff 
to prove wilful neglect, In a contract 
based upon Risk Note B a mere allegation 
that the cause of action is non-delivery will 
not suffice to take the case out of the Risk 
Note. 

In the present case although the plaintiff 
based his claim merely upon non-delivery 
and although the defendants, while plead- 
ing the Risk Note, did not call any evidence 
to prove the theft by which the goods were 
lost to them, yetit appears that at the trial 
it was assumed that the goods were lost 
both to the plaintiff and to the defendant 
and thatthe Risk Note applied and that 
the decision depended upon the plaintiff's : 
diecharging the burden of showing that 
there had been wilful neglect on the part 
of *the defendants. The omission of the 
defendants, therefore, to prove the theft is 
now immaterial. 

The next question is whether the Subor- 
dinate Judge's finding that there was wilful 
neglect is based on legal evidence. It was 
assumed that there was a strike at Moghul- 
seraitin consequence of which the wagon 
could not be forwarded to its destination. 
'Thereis no evidence to show whether the 


(1) 90 Ind. Cas. 790; 7 P. L. T. 140; (1925) Pat. 333; 
A. I. R. 3926 Pat. 165. 
(2) 72 Ind. Cas. 440; 2 Pat. 442; (1923) Pat. 82; 4 


P. L. T, 173; 1 Pat. E, R. 169; A. I, R, 1923 Pat, 285, 
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strike was partial or general and how many 
days,ifany, the wagon was detained by 
' reason ofit, The Subordinate Judge ap- 
pears to have taken the view that thé 
Strike in this case was evidence of wilful 
neglect on the partof the Railway servants 
concerned. He was evidently of opinion 
that by striking they had broken theircon- 
tracts with their employers. I cannot say 
that he was wrong in this view, and indeed 
the case argued befgre us hereis that even 
thoügh the servants broke their contracts 
the employers cannot be held liable. That 
. is a proposition which cannot be sustained. 
The Risk Note in terms provides that the: 
Company shall be liable for, wilful neglect 
either on their own part or on the part of. 
theirservants. A servant's refusal to work; 
ifin breach of his contract, is evidence of 
wilful neglect . upon his part. Hick v. 
Raymond (3) and Sims v. Midland Ry. (4) 
have no application.- Therefore, the gene- 
ral proposition that the Company is not 
TA for the -consequences of a strike 
ails.. : 

But the learned Advocate for the appel- 
lants puts an alternative argument and says 
thateven if it is assumed that there was 
wilful neglect on the part of the employees 
there is nothing to show that the employers 
did not take adequate precautionsto guard 
the wagon against the risks created by the 
strike, and that it may well be that the de- 
fendants took the precaution of engaging 
fresh men as watchmen or of seeking the 
assistance of the Police. Ifthe defendants 
did take any such precautions, it was easy 
for them to give proof; but they did not, 
and I think, though with some hesitation, 
that the evidence of wilful neglect on the 

_ part of the strikers coupled with the theft 
was legally sufficient in the absence of fe- 


butting evidence,‘ to raise the inference. 


that the loss occurred through that wilful 
neglect of the servants. That, being so, the 
learned Subordinate Judge's finding is con- 
elusive, and the plaintiff is entitled to suc- 
ceed. He is, however, not entitled both to 
interest and profits and thesum of Rs. 100 
under the latter head must be deducted 
‘from his claim. The decree of the Sub- 
‘ordinate Judge will, therefore, be modified 
und the claim will be decreed for a sum 
of Rs. 1,665-3-0 with interest pendente lite 


(3) (1893) A. C. 22; 62 L. J. Q. B. 98; 1 R. 125; 68 L. 
T. 175; 41 W. R, 384; 7 Asp. M. C. 233. 

(4) 0913) 1 K. B. 103:82 L, J.K. B. 67; 107 L, T: 
700; 18 Com Cas, 44; 29 TL, R, 81, 
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and till the date of realisation at 6 per cent- 

per annum together with costs through- 

out. k | 
Kulwant Sahay, J.—1 agree. 
R. L. 


Decree modified. 


 LAHORE HIGH COURT. 
MisorLLANEOUS First CIVIL APPEAL 
No. 566 or 1927. 
June 24, 1927. 
Present :—Mr. Justice Dalip Singh. 
MOTI SINGH-—PLAINTIEFF—AÀ PPELLANT 
. versus ; 
Tae COURT or WARDS or 
HARBHAJAN SINGH AND OTHERS 
TaroucH DEPUTY QOMMISSIONER, 
HOSHIARPUR— Rz$PONDENTS. 
Civil Procedure Code (Act V of 1908), s. 144, scope 
of —Hestitution irrespective of s. 144—Court Fees Act 
(VII of 1870), Sch. I, Art. 1, Sch. T1, Art. 11—Appeal 
from order of restitution—Court-fee. 
According to the practice of the Lahore High Court 
an appeal from an order under s. 144, Civil Procedure 


‘Code, does not require ad valorem Court-fee but only 


a Court-fee of Rs. 4. [p. 658, col. 2.] 

_In the matter ofa fiscal enactment when the ques- 
[um y in doubt, the rule of stare decisis applies. 

d. 5 

The power of a Court to do all things necessary to 
do substantial justice between the parties in the 
matter of restitution is not limited to s. 144, Civil 
Procedure Code, and inall eases where the parties 
haveinvoked the aid of the Court and *he Court has 
recognised a certain transaction on the basis of an 
existing decree, then, if the existing decree is set 
aside on appeal, the Court .may order the parties to 
be restored tothe position they would have been in 
o had not taken action under the existing decree, 
ibi 

Raz Charan Bhuiya v. Debi Prosad Bhakut (2), 
followed. * b . 

Miscellaneous first appeal from an 
order of the Senior Subordinate Judge, 
Hoshiarpur, dated the 5th January, 1927. 
Ter Badri Das, R. B., for the Appel- 
ant, 


Mr. Gullu Ram, for the Respondents. 


JUDGMENT.—The facts of this appeal 


are as follows:— One Bodhi Narendar 
Singh died and two persons claimed to 
be entitled tocertain property of his. Moti 
Singh was his son and claimed to be 
entitled to certain “property of his. Wazir 
Singh claimed certain property under a 
Will of Sodhi Narendar Singh. Wagir 
Singh brought a suit on the basis of the 
Will Moti Singh sued for possession of 
certain land which had been mortgaged 


ee to. his father by. one Kishan Singh. Kishan 


c party to the suit 
:: payment by- Kishan Singh. Wazir Singh's 
"guit was dismissed on the 12th March, 1920, 


. was . concerned. 


Singh pleaded redemption by payment to 
` Wazir Singh. Wazir Singh .was made a 
and he ‘admitted the 


and Moti Singh's suit was decreed. Wazir 
Singh appealed in. his suit and Kishan 


- Singh and Wazir Singh put in a joint’ 


‘appeal in thé'süit of Moti Singh. Kishan 
Singh died during the’ pendency of the 
appeal andthe’ appeal abated so far as ‘he 
Wazir Singh's appeal in 
. his own suif was decreed by this Court'and 
his appeal in’ Moti Singh's: suit was ‘also 
decreed by- this Court, and; in spite of 


: à -| Kishan Singh's appeal having 'abated under' 
0. 


`. would be paid. after ten” days. 


XLI, r. 33, this Court held that the 
` decree against’ ‘both should be set aside.’ 
‘In the meantime, before the appeals were 
decreed, Moti Singh took out execution and 


` claimed that he had got possession. Kishan : 


Singh, however, denied. that Moti Singh 
“had ; „gob possession. The Court did not 


:. pass any order. of satisfaction of the decree 


“because i in the méantimt the parties com-. 


_ promised e and. Kishan Singh retained or got . 


` back podsession’of thé land on payment of 
` Re, 21,664 to Moti Singh. This compromise. 
was. recorded by the ourt, and in it ii 
was stated that’ Rs. 11,000 had already 
' been paid by Kishan Singh. and Rs. 10,664 
It was 
' further agreed that.ifthe appeals. süeceed- 
‘ed,-Moti Singh would refund Rs. 21,664 
2s ‘Kishan Singh with “interest at six per 
Gent... - When. tbe appeals’ were decreéd, 
the: héirs, of. ‘Kishan, Singh. applied ` for 
restitution under. s. 144. 
~ Cout, held that it had power-to order-refund 
of the. Re. 21,164 with interest at Six per 
cent according’ to: the terms of the compro- 


“ mise, and" granted the applieation. Moti 


 Bingh has brought this appeal from that 
order, .^ 

‘A’preliminary objection’ has been jakên 
that. the stamp for: this appeal should be 


^ ad valorem bécause Government Notification 


“under 08. 35. relates : only: to applications 


* ‘under s. 47 (old 8. 244 (c)) and not to’pplica- 


- tions* undér 8. 144. There isa divergence 


"eof opinion in the High Courts: ow this 


point.” The Patna, Bombay, Madras and’ 
Oaleutta rulings hold ‘that such applica-. 
tjon ‘isan application in execution and a 

ourt-fee of Rs. 4'is sufficient.. 


MOTI ainonsa: HARBHAJAN BINGE. 


The executing, 


The. Allah- - 
"abad High Court holds to the contrary 
that the appeal should Mig stamped . ad- 


- ROL O. 1927] 
valorem, see Baijnath Das v. Balmukand (1). 
It is conceded on both sides “that. the 
practice of this Court so far has "been to 
have such appeals on a Court-fee stamp 
of Rs. 4. In the matter of a ‘iscal-enact- 
ment where the question is in doubt, it seems 
to me that the rule of stare decisis should 
apply and I hold, therefore, that the appeal 
is properly stamped. I, therefore, overrule 
the preliminary objection. 

It is contended by Counsel for the appel- 1 
lant that the order reghrding the compro- 
mise .and the order directing Kishan Singh 
to pay. within ten days the’ balance due 
were not passed in’ connection with the ` 
decree at all: It seems to me, however, 
that though: technically perhaps ` this is 
correct, the Court did purport to be acting 
in execution of thedecree, It is contend- 
ed by Counsel for-the appellant that all 
these orders were ultra vires, but I am 
not now concerned with whether those 
orders were or were not ‘witra-vires but 


. with the question whether those. orders 


were passed in connection with the decree 
of Moti Singh or not. I, therefore, - con- 
sider that theapplieation should be treated 
as one under s. 144. At any rate, if Iam 
wrong in this, Rai Charan Bhuiya v. Debs 


` Prosad Bhakut (2) shows that’ the power 
‘of the Court to do all things necessary to ` 


do substantial justice between the parties 


_in the matter of restitution is not limited 


to s. 144, Civil Procedure Code, and that in 
all cases where the parties have invoked 
the aidof the Court’ and the Court has 
recognised a certain transaction on the . 
basis ofan existing’ decree, then if that 
existing decréeis set aside on appeal, the 
Court: may order the parties to be restored 
to the position they would have been in 


if they had not taken action under the- 


existing decree, Counsel for the appellant 
states’ that there are appeals to the Privy 
Council pending’ from the decrees of this 
Court decreeing the suit of Wazir Singh and 


dismissing the suit. of Moti Singh, and 
.he says that one cf the reasons why they 


are contending this application is that they’ 
may have difficulties themselves in recover- 
ing the* money from Kishan Singh’s heirs if 
their appeals to the Privy Council or, at any 
pate, appeal qua Moti Singh's suit. succeeds, 


Counsel for the respondents undertakes . . 


(1) 82 Tnd? Cas. 321; 47 A. 98; 92 A. L. J. 881; L. R 
5 À. 773 Civ.; A. L. R: 1925 All. 137. 

(2) 84 Ind. Cas. 864; 35 0, L. J. 83; 26 O, wW N, 408; 
A, D R, 1922 Cal. 28, 
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that if the appeal to the Privy Council in 


‘Moti Singh's case succeeds, the respondents © 


will not raise any objection to the applica- 
tion by Moti Singh to recover the money 


.back again under s. 144. It seems to me that 


by this undertakingalltroublein the case will 
be avoided, and I accordingly put on record 
the undertaking of the respondents. The 
matteris not freefrom doubtand accordingly, 
while dismissing the appeal, I leave the 
parties. to bear their own costs throughout. 
R. L. * Appeal dismissed. 


commend P 


- CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL CIVIL JOISDICTION 
No. 36 or 1927. 
f May 9, 1927. d 
Present :—Sir George Olaus Rankin, KT., ` 
Chief Justice, and Mr Justice Mukerji. 
LEVY BROTHERS ano KNOWLES, Lro. 
. < —APPELLANTS 
versus . 


SUBODH KUMAR DAY AND ANOTRER— 


RESPONDENTS. . ; 
Companies Act (VII of 1918), ss. 208, 815— 


. Voluntary winding-up—Proof of debt by creditor—' 


Admission of claim by  liquidator—Creditor, whether 


can be compelled to enforce his claim. by suit—Proper . 


procedure—Direction to liquidator—Creditor not 
party—Right of creditor to get order cancelled— 
Order relegating creditor to suit, whether 'judgment'— 
Appeal—Letters Patent (Cal.), cl..15. 

A creditor who has put ina claim in proper time 
int the form of a proofof debt against a Company 
in voluntary liquidation and whose claim the liquida- 
tors are willing to admit is entitled to the benefit of 
the winding-up proceeding and should not be 
relegated: to enforce his claim, by a separate suit, 
Where the liquidators admit a proof of debt and any 
person having an interest disputes the debt, it is 
open to him to take up the matter toa Judge under 


s. 215 of the Companies Act and get, the liquidatofs' | 


decision overruléd. [p. 661, col. 1j ° 

An order in the form of a direction to liquidators 
made in aproceeding to which the creditors who are 
interested are not parties is not binding on the 
creditors and it is open to them to give notice in the 
winding-up andto goto the winding-up Judge and 
get another order according 
661, col. 2] . ` 

An order deciding: that certain- creditors. who had 
put in proof oftheirdebts in winding-up are not 
entitled to be heard in winding-up but shoul enforce 
their right by separate suit, being. an order which 
deprives the creditors of a substantial right, is a 
‘judgment’, within the meaning of cl 15 of the. 


Letters Patent of the Calcutta High Court,’ and : 


appealable under s. 202 of the Companies Act. [ibid] 
_ Appeal against an order of Mr. Justice 


‘Gregory, dated the 22nd February, 1927, 


IH * 


` LEV BROTHERS v, SUBODH KUMAR DAY. 


` liquidatior 


to their true rights. [p. . 
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passed in the exercise of Original Civil 
' Jurisdiction. : i 
Messrs. Langford James and Clough, for 


“the Appellants, 


Messrs. N. Sarker A.K. Roy and W. W. 
K, Page, for the Respondents. 
' dUBGMENT.: : 
Rankin, C. J.—Thisis an appeal, in con- 
nection -with the voluntary windinüg-up of 
a Company called Bhagat Brothers, Limit- - 
ed and the appellants are Liverpool mer- 


. chants called Levy Brothers and Knowles, ' 


Limited, andthe main controversy is bet- 
ween the appellants and Mr. Ram Kumar 
Bhagat who was the Managing Director of 
the Company in liquidation. : 

It appears that the appellant Company 
acted in’ connection, with certain’ con- 
signments of jute shipped from: Calcutta 
to England. It would appear that certain: 


` eonsignees had refused to accept the goods -' 


or meet the drafts and that the appellants 
endeavoured to sell some of the. jute which ' 
was thus rejected and made certain ad- 
vances to the Company which is now in 
in that connection. At all 
events "by April 1921, the appellants 
were claiming that in the end Bhagat. 
Brothers; ‘Limited owed them-some nine 
or ten thousand pounds upon that transac- 
tion. : “ Í 

On the 6th of June, 1921, a resolution for 
voluntary liquidation was duly- passed. A 
Mr, S. K. Day..was nominated = liquidator 
at that meeting. It appears.jhat at a 
meeting of the creditors & Mr. Platt Allen 
was suggested as a joint liquidator with 
Mr. Day, but as no proper steps had been 
taken to appoint him joint liquidator he 
vin fact never became a liquidator and the 
only, liquidator of the Oompanuy- was Mr. 
8: K. Day. g ERN 

A proper form of verified proof was ten- 
dered by the appellants to the liquidator. -. 
They sené certain vouchers and in the end 
it ° would appear that the liquidators 
were satisfied that their claim to be credit- 
ors was sufficiently proved. . But Mr. Ram 
Kumar Bhagat was apparently not satis- ` 
fied. Mr Ram Kumar Bhagat is agentle- 


man who ‘had entered into a.contract `` 


‘with: the approval of the Court whereby he 
uudertook to purchase the whole. of the 
property of the Company for asum equal 
to ten percent. “on all claims admitted 
by you to rank for dividend. In addition 
to this I will pay the whole costs of the 
liquidation including such sum as may bg 


660 . 


. agreed between usas your remuneration." 


. Mr. Bhagat under that contract had to 


pay for the assets a sum which varied ac- 
cording as the claim of the creditors should 
turnout to be proved or not. ‘ 
The correspondence between the parties 
need hot be set out in this judgment at any 


- length; but what happened in, the end 


‘was that the liquidators could neither give 
to the appellant Company any intelligible 
account of the reason why their claim was 


‘being refused or: the criticisms that were 


being made upon it nor could they induce 
Mr. Bhagat to give up his opposition to the 
claim being admitted; 

. Théonly intimation that was given for 
avery long time was one that ‘the Com- 
pany was supposed to have some counter- 
claim against. the appellants. It turns 
out now that itis said that. the Company 


- in the matter of selling and disposing of 


the jute acted negligently or contrary to 
their duty in not effecting sales in time and 
that in certain other particulars they had 
not done what they should have done. 
Now, these particulars have only come 


' into existence ata very late stage indeed 


of this litigation and- for several years it 
does not ‘appear that either the liquidators 
or the appellants were able to getany in- 
telligible account of Mr, Bhagat's 'objec- 
tions. | | : 

From an application which, the liquida- 
tors (in all good faith no doubt) made to 
the. learned Judge inthe Company's wind- 
ing-up onthe 26th of January, 1925, it is 
quite clear that the liquidators had got 
‘somewhat tired of going on, and were 
neither able to decide the matter nor able 
to give any intelligent reason why it 
should not be decided. Soon the 26th of 
January they applied to the Court under 
s. 215 of the Indian Companies Act ask- 
ing that they might beat liberty to admit 
the claim of the appellants. The appei- 
lante were no parties to that‘ application, 
but it is quite true that the liquidators were 
doing their best for them, 

Mr. Bhagat wasmade a respondent to 
the application and the result of the* appli- 
cation is an order which has given rise, to 
*all this trouble, because the learned Judge 
not only did not makean order directing 
the liquidators to admit the claim, he aleo 
did not make an order giving liberty to the 


. liquidators to admit the claim, he did not 


dismissthe application; instead of that he 


made an créer to the effect that the ligui- {he winding-up but would leave it undex’ 
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dators were not to admit the claim "unless : 


the appellants brought a regular suit, in 
other words, he decided that these appel- 
lants were deprived, of all rights to have 


their claim ascertained in the winding up ' 
` proceedings and the liquidators’ hands 


were tied so that they could not, whatever 
they thought, admit the claim until the 
matter came before the Court in the form 
ofasuit It has been pointed out that 
that might be a very disadvantageous order 
from the point of view of the absent ap- 
pellants. They were in this position that 
while at the time of the winding-up their 
claim was in no way statute-barred, it had 
inthe intervening years become statute- 
barred for the purposes of a suit under s, 3 


of the Limitation Act of 1908. At all events” 


whether or not they had acknowledgments 
which would save them from the bar im- 
posed by the Limitation Act, the order that 
they were to be relegated to a suit and not 
allowed to follow the ordinary course of a 


creditor's proof of debt against the Com-. 


pany in the.winding-up was one which put 
them to considerable trouble and risk. 
That: order having been made the Solicitors 
for the appellants endeavoured first of all 
to settle the matter. A good deal of com- 
ment has been made, that a very long time 
was occupied in an unsuccessful endeavour 
to get a move forward on ‘this matter, 
Finally what happened was -that the ap- 
pellant Company. made up their mind to 
move the learned Judge inthe Company's 
winding-up for relief. 


. The summons asked for a great many 
forms of relief; itasked that certain matters 
*be disclosed, that funds be held to pay the 
dividend due on the applicant’s claim, that 
a sufficient sum be retained to meet the 
dividend, thatthe appellants’ claim might 
be admitted and so ‘on and so forth. It 
appears that at the hearing of the motion, 
learned Counsel also asked to add a claim, 
if necessary, to discharge the ex parte order 
of Mr. Justice C. O. Ghose. 


Mr. Justice Gregory after reviewing the 


whole matter came to the conclusion that 


he would not interfere with the order of - 


Mr. Justice C. C. Ghose, in other words, 
"though he was asked to give this matter a 
decision in the Company’s winding-up, he 


took the view in deference to Mr. Justice : 


Ghose’s order that he would do nothing 


one way or another to have it determined in: 
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Mr. Justice O. C. Ghose'a order to be tried 
by a suit and only by a suit. 

Upon this appeal I-have come to the 
conclusion that the order made by Mr. 
Justice Ghose was wrong. I can see no 
reason why a person, who has a claim 
which he has long ago put in the form of 
@ proof of debt against a Company and 
which the liquidators were willing to ad- 
mit, should not be allowed the benefit of 


the Company's winding up proceedings. ` 


If the liquidators admit a proof of debt and 
any person having an interest disputes the 
debt, itis always open to him in the Com- 
pany's winding.up under s. 215 of the 
Indian Companies Act, just as it would be 
open to him in insolvency proceedings, to 
take the matter to a Judge and get the 
liquidators’ decision overruled. Ican in 
no way understand why because Mr. 
Bhagat gbjects, the appellant Oompany 
shouldbe obliged to sue the insolvent Com- 
:pany. It seems to me that some arrange- 
ment would be more reasonable according 
to which Mr. Bhagat (should oppose this 
proof at his own risk asto costs. But the 
main difficulty which I find in dealing with 
the present appeal is the question whether 
the ordermade by Mr. Justice Gregory is 
& judgment under cl 15 of the Letters 
Patent. lt would appear that by cl. 202 
ofthe Indian Companies Act, itis neces- 
sary that it should.be shown that the order 
made by Mr. Justice Gregory isa judg- 
ment in that sense. But having regard to 
the fact that the learned Judge refused all 
forms of relief except the form of relief 
which required the liquidators to reserve a 
sum sufficient to pay the dividend, I am‘ 
of opinion that Mr. Justice Gragory's 
order is a judgment within cl. 15 of the 
Letters Patent. He was asked to admit 
the applicants’ claim, if not already ad- 
mitted. He wasasked to take some steps, 
in other words, to have this matter deter- 
mined in the winding-up. What he has 
done is to declare that within the Com- 
pany's winding-up jurisdiction no steps 
whatever shall be taken for the determina- 
tion of this question. He has refused 
rightly enough to makean order then and 
there, admitting the applicant's claim, bute 
he has also refused to make an order 
requiring the liquidators to decidé it one 
way ortheother orto make an érder bring- 
ing the matter up for decision before him- 
self under s. 215 of the Indian Com- 
panies Act, The effect of this upon the 
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appallants' chanos of guoosss may, for 
aught I can tell, be fatal, 

In my judgment the order in the form 
of a direction tothe liquidators made in & 
proceeding to which the appellants wera 
not parties should not be binding on the 
appellants. It was quite open to them ta 
give notice inthe winding-up and to go to 
the learned Judge and get another order 
according to their true rights. VERD 

In my judgment the correct position is 
this that these are creditors desirous of 
taking proper proceedings in the winding- 
up to establish theirright and they were 
told that they would not be heard. In my 
judgment this order is an order which de- 
prives the appellants of a substantial and 
important right and Iam not prepared to 
hold that this orderis not appealable by 
reason that it is not a judgment under cl, 
15 of the Letters Patent. 

In my opinion it only remains for us 
to make the ordinary order as regards the 
proofs of debt in dispute reversing the 
judgment of Mr. Justice Gregory. We 
direct the liquidator within a month from 
the drawing up ofthis order to admit or 
reject the formal proof of debt which has 
already been tenderedon behalf of the ap- 
pellant Company. If he admits it and if 
Mr. Bhagat thinks that he has any griev- 
ance over the admission of the proof of 
debt, then, athis own risk as to costs in 
the ordinary way, he shouldego to the 
Judge unders. 215 to have the proof re- 
jected or variedor forsuch other order as 
he thinks necessary. If he succeeds, no 
doubt he will recover hiscosts from the 
appellants. If he fails, then the costs of 
thas will come out of his own pocket. On 
the other hand, ff the liquidator objects to 
the claim, it will be'open to the appellants 
to take proceedings under s. 215 in the 
ordinary way and ask the Judge to reverse 
the decision of the liquidator and to admit 
the claim. There again, if the learned 
Judge thinks it necessary, he may allow 
Mr. Bhagat also to take part in that pro- 
ceeding. What is necessary is *that the 
ordinary procedure to determine the debtin 
thé voluntary winding-up shallbe applied., 

This appeal is allowed with costs both 
here and before Mr. Justice Gregory as 
against the respondent Bhagat. Mr, 
Page's costs will, in this Court and in ¢he 
Court below, come out of the assets, 

Mukerji, J,—I agree. 


ALN, As Appeal allowed, 
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ra -DUDH CHIEF. COURT. 
Sacoxd Civin ApPsaL No.: 132 OF 1927, 
^o. July 14, 1927. . 
Present Mr. Justice Hasan. 
us C MAULA- Prae. APPELLANT 
ae versus Y ! 

` IRSHAD HUSAIN ano OTHERS—DEFENDANTS 
— RESPONDENTS. 

Mortgage—Redemption—Sale by mortgagor in favour ` 
of mortgagee—Deed .of sale  wnregistered — Posses- 
sion for more than 12 years after sale—Hight to re- 
deem; whether lost; 

An unregistered deed of sale cannot be used as 
_ evidence ofthe sale butitcan be used to show the 
mature of possession. 

Where, therefore, a mortgagor executed a deéd of 
sale in favour of the mortgagee which was inoperative 
‘by. reason of want of registration, and the mortgagee 


ay 


CT OE 


. remained in- possession for more than 12 years since , 


` the sale, the deed can be relied on for the purpose of 


showing that the possession of the mortgagee was ' 


adverse to the mortgagor. 


- Second appeal against the decree of the 
First Subordinate Judge, Bahraich, dated 
the 31st March, 1927, in Civil Appeal No. 
67 of 1926, modifying that of the Munsif; 
‘Bahraich, "dated the 22nd September, 1926. 

Messrs. S. N. Roy, forthe Appellants. ~ 

"Mesers.: E. D. Sinha and Gopal Chandra 
Sinha, for the Respondents. 


JUDGMEN T.—This is the plaintiff's 


| appeal from the decree of the First Sub- . 


‘ordinate Judge of Bahraich, dated 3lst of 
, March, . 1927, reversing the decree of the 
/Munsit of the same piers dated the nd 
of September, 1926. 


ur d 

` The. suit, out-of which this appeal : arises, 
, Sought recovery of possession of a house 
on redemption of a usufructuary mortgage, . 
dated the 4th of January, 1908, The de-. 
"fence which, has succeeded in. the lower. 
Appellate Court is that the right to refeem 
has been extinguished and the circum- 
stance relied upon is as follows:— 

. After the mortgage mentioned above the 
mortgagor sold the house in question under . 
a deed of the 22nd oi June, 1909, to the 
mortgagee and since then, it is contended, 
the mortgagee has been in proprietary 
possession thereof. The plaintiff seeks to 
avoid the. effect of the. sale by refying on 
the: fact, that it is an unregistered docu- 

* ment, But the document is not used in 
the case as evidence of the transaction of . 
sale. It is:relied upon for the purpose of 
proving the nature of possession. There 
can .be.no doubt that. since the date of 
the deed the nature -of the possession has 
been that of an owner and more than 12 
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` years have elapsed Bince the commence- 
ment.of such possession.. The suit for 
redemption is, therefore, clearly barred. 
In support of the view taken by the Court 
below that Court refers to decision of this 
Court in the case of Mahipal Singh v. 
Sarjoo Prasad (1) and also to a decision of 
their Lordships of the Judicial Committee 
in the-case of Varada Pillai v. Jeevarath- 
nama (2). Iamofopinion that these de- 
‘cisions have been righjly applied to the 
facts -of the present case by the lower Ap- 
.pellate Court. 4 

The appeal fails and is dismissed with 
costs. . Ue 

‘GH. 7 . Appeal dismissed. 

(1) 9?Ind. Cas.99; 30. W.N: 100; A.T. R. 1926 
Oudh 141; L. R. 7 A. (O ) 88; 13 O. L. J. 326. * 

(2) 53 Ind. Cas. 901; 43 M. 244; (1919) M. W. N. 724; 
10 L. W.679; 24 C. W. N. 346; 38M. L.J. 313; 18 A. 
L. J. 274; 46 I. A. 285; 2 U. P. L. R. (P. C.) 64; 22 Bom, 
L. R. 444 (P. 0.). 
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CALCUTTA HIGH COURT. 
APPRAL FROM APPELLATE DEOREE No, 2294 oF 
1924. 

May 3, 1927. 
Present :—Mr. Justice Panton and 
Mr. Justice Mitter. 
NEPRA alias NEFRA MONDAL— 
PLAINTIFF—APPELLANT ' 
versus - 
SAJER PRAMANIK AND ANOTHER — 
DEFENDANTS —RESPONDENTS. ^ 
Transfer of Property (Amendment) Act (XXVII of 
1926), s. 2, whether retrospective—Declaratory Acts, 
operation of—Construction of Statutes—Preamble 
and Bills, whether can be referred to—Law relating to 
Form of deeds, whether procedure or substantive law. 
‘The ‘Transfer of Property (amendment) Act, XXVII 
of 1926,"is not retrospective. [p. 663, col. 2.] 
E Although an enactment is declaratory in form, it 
does not necessarily follow that it is retrospective in 
its operation and was meant to apply to acts which 
had been completed or to interests which had vested. 
before it became law. [ibid.] 
Young v. Adams (3) and In re Pulborough School 
"Board Election (5), followed 
Attorney-General v. Theobald (2), distinguished. ' 


Thelaw requiring how a document isto be com- . - ' 


pleted is not a mere rule of procedure but a gub-. 


* stantive provision. [p. 665, col. 1.] 


“It is a settled rule that the preamble of an Aot eannot 
be made use of to control the enactment itself when. 
itis az prossad 3 in clear and unambiguous terms. [p.- 
664, col 2]' 
‘It is not permissible to refer to a Bill which is not 
psssed into law for the purpose of construing what the 
Provisions of an earlier Act meant, [p.665, cols.1 & 2.] 
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Appeal against the decree of the Subordi- 
nate J üdge; Bogra, ` dated the 20th of 
August, 1924, confirming that of the Munsif, 
Second Court, Bogra, dated the 2Ist of Nó: 
vember, 1923. 


Mr. Atul Chandra Gupta and Babu Ji iten- - 


dra Kumar Sen Gupta; for the Appellant. 

Babus Hemendra Chandra Sen and 

Nirmal Kumar Sen, for the Respondents: 
JUDGMENT. 

Mitter, J.—The suit out of which the 
present second appeal arises was commenced .' 
by the plaintiff, now appellant, before the’ 
Munsif of Bogra for enforcing a mortgage- 
bond executed by the defendants, now re- 
spondents. The defendants while admitting 
execution contend that the bond was not 
properly attested and the plaintiff is not en- 
titled to a mortgage-decree and the claim 
for personal decree. is barred by limita- 
tion as it was filed more than six years after. 
due date of payment. The. Munsif gave 
effect to the contentions of tlie defend- 
ants and dismissed the suit. Against the 
decision of the Munsif an appeal was pre- 
ferred to the Subordinate Judge of Bogra 
and the learned Subordinate Judge dis- 
missed the appeal by a judgment dated 
. the 20th of August, 1924. Against this de- 
‘cision the present second appeal has been. 
preferred to this Court by the plaintiff and ' 
it has-been contended on his behalf by the 
learned Advocate for the appellant that the 
Courts below were wrong in dismissing the 
suitoü the ground of want of proper at- 
testation of the mortgage-bond seeing that 
the facta of this case attract the operation 
of Act XXVII of 1926, (Transfer of Property 
Amendment Act). 

In. order .to examine the validity of the 
‘ground taken it is necessary to state the 
. findings of fact arrived at by the Court of: 
Appeal belew. The facts found are these : 
—Both the mortgagors are illiterate ' per- 
sons and their names were written out in: 
the bond by the pen of the writer Karuna 
Kanta who himself subscribed as such 
under these signatures. 
document besides thescribe Boyetullaand , 
Kheru Bepari are described «as attesting 
"witnesses ; Boyetulla said that he was call- 
ed after: ‘the: execution was over; other: 
attesting witness; viz., Kheru Bepari waa, 


not examined-and we are told by: the léarn- . 


ed Advocate on both sides that he is now 
dead ; as the attesting witnesses did not 
Bee the executants sign tle mortgage but 
merely received an acknowledgment of the 
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execution by the execütants and then signed 
thebond, Accordingt tothelaw which prevail- 


“ed at the'time- when the suit was institut- 


ed there was no proper attestation within 
the meaning of s. 59 of the Transfer of Pro: | 
“perty Act: see the. decision of the Judicial E 


` Committee in .the case of Shamu Patter v. 


Abdul Kadir Rowthan (1). tis said, how- 


‘ever, that the effect of that: decision has been 
- rendered nugatory by the enactment of Act 


XXVII ; of 1926, and according to this Act “| 
the word“ attest” ‘in s. 59 of the Transfer ` 

of Property Act would include attestation. ` 
‘by à person who has received an acknow-. ` 
ledgment.ofthe execution by the _ execu- 

tants. The question in controversy ‘really 
depends on whether a retrospective opera- | 
tion should be given to Act XXVII of 1926, ~ 
for. it is conceded that if no. retrospective 
operation could be given to the.said Statute ' 
then the plaintiff suit must fail.’ It is 
conceded by the learned - Advocate for the | 
appellant that ordinarily ` no retrospeetive 
operation should be given to.a Statute in 


. matters affecting the substantive right of 


parties but it is said that this rule has no 
application if the Act or the Statute is dès : 
claratory in form and in support of’ this 
contention reliance’ has been placed on the 
decision of Attorney-General v. Theobald 
(2). The true rule seems to us to have been 
laid down in the following words of Lord 
Watson -in the’ case of Young v. Adams (3): 
“Tt may be true that the enactments are: de. 
elaratory in form; but it does not necéssari- ` 
ly follow that ‘they are, theréfore, retros- 
peetive in their óperation, and were meant 
to apply to acts which had been completed 
or to interests which had vested before 
they became law". In Jn re Pulborough 
School Board Election (4) Lopes, L. J., said 
“It isa well-recognised principle, in the- 


construction of Statutes that they operate 


only :on caseg and facts which come into 
existengs after the Statutes were passed, 
finless: a retrospective effect is clearly 


intended”. 
In the case; of the Colonial, Sugar Beja; 


D lena. Cas. 250; 35 M. 607; 16 C. wi "N. 1009; 23 
M. L: J. 821; 12 M. L T. 338; (1912) M; "W. N. 935-10 . 
. L. J. 259; ds Bom. L. R. 1034; 16 0. L. J. 596; 39 A. 


T. R. 218 (P. O.). 
©. (1890) 24 Q.B. D-557; 62 L. T. 768; 38 W..R. 
i^ (1898) A. o 469; 67 L. J. P. O. 75; T8 L-T. 508; 


MH dso i B. D. 725; 63 L. J. Q. B. 497; 9 R. 395; 
70 L. T. 630; 42 W. Re 388}. 1 Manson. LO 58 J, Pi 678, 


* . or by necessary intendment, 


[7 


“ing Co. v. Irving. (5) the Judicial Commit- 
| tee. of the Privy Council laid down that if 


“an Act touches a right in existence at the- 


: passing of an. Act in accordance with a 
long line of. authorities extending from 
` the time of Lord Ooke to the present day 
no retrospective effect should be given’ to 
the Act unless a clear intention to that 
effect, is manifested. In the light of these 
^: principles let us proceed to examine the 
: provisions of Aet XXVII of 1926, to -see 
` if it is restrospective by express enactment 
The preamble 


is as follows:,'" Whereas it is expedient 


-to explain certain provisions of the Trans- 


'" attested by two 


execution of the instrument. 
- ships adopted these words of Dr. Lush- 


. witness to the facts.’ 
decision of the House of Lords in Burdett ~ : 
vy Shilsbury (8) to the same effect." 


` meaning ofthe word "attest" 


fer of Property Act, 1882, it is hereby en-. 
| acted as follows". Then follow the provi- 
_ sions of s, 2 which does not declare what 
has always been the meaning | ofs. 2, but 
-enacts that the word “ attest” which. was ` 


not defined in the Act of 1882 should be: 
defined and that a new definition be insert- 


ed ing. 3 of the Act of 1882; which defini- 
tion is not in accordance with the meaning 
ef the word “ attest’ as was sejtled by a 
- decision of the Judicial Committee of the 
Privy Council in the case of Shamu Patter 
v. Abdul Kadir Rowthan (1) so far back as 
-1912, The Judicial Committee re-affirmed 
their decision in the case of Hira Bibi v. 
- Ram Hari Lal (6) and observed as follows:— 
* Shamu Patter v. Abdul Kadir Rowthan 
— (Ly decides that to be a good signature 
witnesses within the 
.meaning of's. 59 of the Transfer of Pro- 


. perty. Act the persons signing 88 witnesses 


the time of the 
Their Lord- 


must ‘be present at 


ington [in Bryan. y. White (7)] ‘ “Attest” 


` means-the persons shall he present and see 


what passes, and shall when required, bear : 
And they followed the 


It is clear, therefore, that by s.2 ofthe ` 
‘Act the Legislature intended to alter the 
, as interpret- 


4 01905) A, 0, 369; 74 L, J. P. 0.77; 92 L. E 138; 


R. 513. 

O d$ Iud. Gas. 659; 52 I. A. 362; 5 Pat. 58; 2 0. W~, 
N. 641; 6 P. L. T. 575; 23 A. L. J.-815; A.'l. R.1925 
P. O. 203; 49 M. L. J. 240; 42 O. L. J. 148; 27 Bom. L. 
1144; 22 L. W. 373; 3 Pat. L. R. 296; 30 C. W. N. 361; 
(1925) M. W. N, 728 (P. C.). 

(1) (1850) 2 Rob. Ece. 315; 14 Jur. 9n 163 E. R. 1330, 

(8) (1843) 10 OL. & F. 340; 7 Scott. N. 66; 6 Man, & 
Gr. 386; RR. 105. 
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ed by the highest Judicial Tribunal of the 
realm. In these circumstances the Legisla- 
ture ifit wanted to. give a retrospective 
operation to the Act should have said so ` 
in clear unambiguous terms. That inten- . 
tion is not. clear by the use of expression 
"means" ins. 2.. Inthe case of Attorney- 
General v. Theobald (2) relied on by the 
appellant the words used were “the descrip- 
tion of property marked'(c) shall be 
construed as if the expression Teor 
settlement’ included -any trust . ; 

. in favour of a volunteer" and it was 
held that the earlier Act must be read as 
having the meaning given by the ‘ater 
Act. The effect of the later enactment was 
that the word “voluntary” had always that 
meaning and retrospective operation was 
_ given. It maybe a question how far the 
decision i in Attorney-General v. Theobald (2) 
is right in view ofthe following-observa- 
tions made in thecase of Young v. Adams 
(8: “It does not seem to be very probable 
that the Legislature should intend to 
extinguish, by means of restrospective enact- 
ment, rights and interests, which might 
have already vested in a very limited 
class of persons, consisting, so far as 
appears, of one individual, namely, the re- 
spondent, In such cases their Lordships are 
of opinion that the rule laid down by Erle, 
C. J., in Midland Ry. Co. v. Pye (9 ought to 
apply. They think that, in a case like the 
present, the learned Chief Justice was 
right in saying thata retrospective opera- 
tion ought not to be given to the Statute, 

“unless the intention of the Legislature 
that it should be so construed is expressed 
.in plain and unambiguous language, be- 
_ cause it manifestly shocks one's sense of 
justice that an act legal.at the time of 
.dding it shouldbe made unlayful by some 
new enactment, The ratio is equally 
apparent when a new enactment is said to 


- convert an act wrongfully done at the time 


into a legal act, and to deprive the person 
injured of the remedy which the law then 
gavehim.” Itis true that the preamble to 
“the Act of 1926 says that it is explanatory 
but it isa settled rule that the preamble ` 
-cannot be made use of to control the 
enactments themselves -when.they are ex-. 
' pressed inelear and: unambiguous terms, 


AS Lord Davey observed in Powell v. 


(9) (1861) 10 O. B. (š. s) 179 at! p. 191; 30 L. È O. 
5.8; 4 L.T. 510; OW, R. 658; 142 E. R. 418; 138 R. 
6. 
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Kempton Park Racecourse Co, (10):-—" There 
is, however, another rule or warning which 
‘cannot be too often, repeated, that you 
must not create or imagine an ambiguity 
in order to bring in the'aid of the preamble 
or recital. Todo so would ‘in many cases 
frustrate the enactment and defeat the 
general intention of the Legislature,” 

. I have no doubt the words “attest means" 
in s. 2 cannot. be held to mean that the 


n 
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words “attest alwayg meant” so as to make’ 


it clear that retrospective operation was 
intended. Sap 
It is next argued that want of due 


attestation of a document renders the’ 


document invalid but does not affect 


We 


are unable.to agree in this contention. Here. 


the mortgagors have a right to say to the 
mortgagee “you cannot make our pro- 
perty liable as there is no valid mort- 


gage. You can at most get a personal . 


decree against us if you are in time to 
enforce a personal decree”. The mort- 
gagors vested right. to resist an action 
which intended to affect their property would 
be affected if restrospective operation is 


given to the Act of 1926.- The law requir-- 
ing. how a document is to be completed ` 


is not a mererule' ‘of procedure but a sub- 
Stantive provision. 
(11). Whenthe present suit. was decided 


before the trial Court.the defendants were 


right in resisting the action on the mort- 
. gage on the ground of invalidity of attesta- 
ilonand they successfully resisted the same, 


Bee Gardner v. Lucas. 


That right cannot be taken away by a later 


Statute unless it was clearly stated in the 
later Statute that ' retrospective operation 
was intended. 


"We are fortified in the view" we take br 


the decision œf the majority of a Full 


^. Bench of’ the Allahabad High Court in the 


ease of Girja Nandan v. Hanuman Das 
(12). Mr. Gupta drew our attention to the 
fact that a Bill has been introduced in 
the Council of State to make it clear that 
the Actof 1926 was intended to have 
'retrospeetive operation ‘in view -of the 
decision tothe contrary ofthe Alkhabad 
High Court referred to above. Butit is not 
permissible (for us) to refer to a Bill which 


(10) (1899) A. O. 143 at p. 185; 68 L. J. Q. B. 392; 63 
J. P. 260; 47 W. R. 585; 80 L. T. 538; 15 7. L. R. 266; 
19 Oox. 0.0.2605. — .. j 
Q1 (1877) 3 A. C. 582. 

(12199 Ind. Cas.:161; 49 A, 25; 24 A. L. J. 921; A.I. 
-R.1927 AILI. 6. - f 
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is notpassed into law for the purpose of 
construing what the provisions of an earlier 
et meant. Our function is not to legislate 
but to construe the law as we find it. Giv- 
ing our best consideration to the matter 
.we think that decision of the present suit 
does not ‘depend on the Act of 1926 but 
rest on the law as laid down by the Judicial | 
Committee in the two cases aforesaid. The 
Courts below were- right in holding that 
the mortgage was not validly attested and. 
in dismissingthe suit. The appeal fails 
and is dismissed but without costs. It has 
been urged that there should be a decree 
against one of the mortgagors asthe evi- 
dence shows that there was a valid attesta- 
tion with regard to him. The ground was 
not taken inthe Courts below nor in the 
memorandum of appeal'and we disallow it. 
, Panton, J.—l1 agree. 
ALN. AL - Appeal dismissed. 
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LAHORE HIGH COURT, 
. First Oivin, APPEAL No. 2607 or 1923. 
June 1, 1927. 

Present :—Mr. Justice Tek Chand. and Mr. 
` Justice Agha Haidar, : 
MUZAFFAR MUHAMMAD—PIAINTIFF— 

` APPELLANT 
: versus 
IMAM DIN AND ANOTHER— 
DEFENDANTS— RESPONDENTS. : 

. Customary Law (Punjab) —"Agriculturist, definition 
of— Preswumption —Alienation—Alienor belonging to 
agricultural tribe—Custmary-Law of Punjab, founda~ 
tion of —Agnatic relationship. 

The mere fact that a person belongs to.a dominant 
agricultural tribe of the district, regardless of his 
residence, occupation, connection with village life. 


. and family tradition, is not sufficient to raise à pre- 


sumption that in matters of alienation he is governed 
M the Oustomary Law of the Punjab. [p. 667, col. 


“On the contrary, if‘ a person belonging to a tribe 
forming a compact village community leavgs village 


life, migrates to a town, drifts away from agriculture, . - 


depends on trade, industry, or service’ and adopts a 
mode. of life followed ‘by non-agricultural ‘com- 
‘munities, the presumption would be, that he follows 
*personallaw. [p. 668, col. 1.] , 

[Case-law discussed.] 

It is well-known that the foundation of the rule of 
Punjab Customary Law which restricts‘ the power ofa 
male proprietor to alienate ancestral land is that in 

. most of the Punjab villages the land was held by mem- 
bers of certain tribes on principles of agnatic relation- 
ship. [p. 667, col. 2] > 
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First appeal from the decree of the Senior 

epee Lyallpur, dated the Ist May, 
9. E 

. Messrs. Niaz Muhammad and Muhammad 

Monir, for the Appellant. i 

Messrs. Mathra Das and Maya Das, for 
the Respondents. 

JUDGMENT. 

Tek Chand, J.—On the7th of January, 

1919, Iftikhar Ahmad, father of the plaintiff- 
. appellant, sold 277 kanals of agricultural 
. land in the Lyallpur District to Haji 
Imam-ud-din and Haji Rahim Bakhsh, de- 
fendants-respondents Nos. 1 and 2 for 
Rs, 11,000. The whole of the sale-price was 
paid before the Sub-Registrar and on the 
following day was deposited by the vendor 
in the Punjab Sind Bank, Lyallpur. 

On the 3rd of February, 1922, the plaint- 
iff-appellant, Muhammad Muzaffar, who is 
the only son of the vendor, instituted tlie 
suit, out of which this appeal has arisen, 
for the usual declaration alleging that the 
land was ancestral, that his father, the ven- 
dor, did not possess unrestrictad powers of 
alienation over it and that the sale being 
without consideration and necessity was 


not binding on him. Shortly afterthe in-. 


stitution of the suit, the vendor Iftikhar 
Ahmad died on the 16th of May, 1922, and 
on the application of the plaintiff appel- 
lant the plaint was amended into one-for 
possession, 

The main pleas raised by the defendants- 
vendees* were thatthe plaintiff had no locus 
standi to contest the alienation as the ven- 
dor was governed by Muhammadan Law 
and not by custom and that in any case, 
the alienation was for consideration 
ang necessity and binding upon the plaint- 
M. , d . i 
The learned Subordinate Judge placed 
on the plaintiff the. onus of proving that the 
vendor was governed by custom and not 
' by Muhammadan Law and held this issue 
unproved. On the question of consideration 
and necessity he found that consideration 
in full hàd passed and that, though it 
could,not be definitely said that immediate 
and urgent necessity existed for*the trans- 
action atthe time of the alienation, the 
sale was an act of good management as 
the vendor lived in Lahore and could nòt 
efficiently manage the land in the Lyallpur 
District and it-was more profitable fo sell 
eit and investthe sale-proceeds in a Bank. 
He, therefore, held that the transaction 
was binding on the plaintiff, especially 
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when the money deposited in Banks was 
taken possession of by the plaintiff on the 
vendor's death., He accordingly dismiss: 
ed the suit. The plaintiff has preferred 
a first appeal to this Court, and we have 
heard Mr. Niaz Muhammad on his behalf. 

The first question argued is that of onus. 
It is contended that the vendor was a 
Kamboh which is one of the dominant 
agricultural tribes in the Lahore District, 
and, therefore, there isa presumption that 
he was governed by the general agricul- 
tural custom of the Province and did not 
possass unrestricted power of alienation 
over ancestral Jand.- As stated already, the 
trial Court had placed onthe plaintiff the 
onus of proving that the fatnily of the ven- 
dor was governed by custom. It does nos 
seem.to have been objected at the time | 
when the issues were framed or at avy stage , 
ofthe trial in the Court below that the 
onus was wrongly placed on the. plaintiff. 
Nor do we find this point specifically taken 
in the grounds of appeal to this Court. 
Therefore, strictly speaking the plaintiff- 
appellant was not entitled to agitate this 
question for the first time at the hearing of 
the appeal. Havingregard tothe general 
importance of the question, however, we 
allowed Mr. Niaz Muhammad to address 
us on this point. It is clear from the evi- 
dence given by the plaintiff himself as 


- D. W. No.3 that his ancestors had from 


time immemorial settled in the town of 
Lahore, and none of them had actually 
followed agriculture as a profession but 
that their main occupation had for gene- 
rations been service or trade.. The plaint- 
ifs grandfather Mubammad Bakhsh was 
employed as a teacher in Jail and Seems to 
have been à man of great influence in the 
*town of Lahore, so much so that a street. 
inside the Akbari Gate is 'nown after him 
as Gali Muhammad Bakhshwala His son 
Iftikhar Ahmad, the vendor,served in the 
Las Bela State as Head Accountant for a 
number of years and on retirement lived 
in the town of Lahore. The other relations 
of the plaintiff have been or are employedin 
various offices at Lahore. It has not been 
shown that any one of them had had 
anything to’ do with the plough, except 
. that like many other capitalist proprietors, 
living in towns, they had purchasad as a 
means ofan investment small plots of land 
in the suburbs of Lahore like Quilla Gujar 
Singh, Gari Shahu, Sultanpur, Miran-di- 
Ehuior Iehhra. Itis coneeded that none 


* * (3) 73 P. R. 1895. 
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of the plaintiff's ancestors had ever been 
connected with any’ compact village com- 
munity or that any of his collaterals actual- 
ly carried on agricultural’ operations. Mr. 
Niaz’Muhammad is unable to point out 
to aüy evidence-that might controvert. these 


facts. but'hé argues that the mere fact that. 
the vendor's family belongs. to. one of thé. 


-dominant agricultural tribes of the Lahore 


District is by itself sufficient to shift the: 


onuá'on to the defendants to prove that its. 
members are not gov8rned by custom, even 
-ihough' they have never belonged to a 
village community and had never,.so far as 
is known, followed agriculture as a profes- 
sion. “In other words, he argues that every 
member ofan agricultural tribe must be 
presumed-to be governed by custom regard- 
less of his residence, occupation, connec- 
tion with village life and family. tradition. 
But, as pointed out ‘by Lal Chand, J. (John- 
stone, J., concurring) in the well-known case 
of Muhammad Hayat Khan v. Sandhe Khan 
(1), the mere fact that a person belongs to 
a well-known agricultural tribe is.not by 
itself.sufficient to raise presumption that: 
his power of alienation.over property, an- 
cestral or acquired, is restricted. As observ- 


ed by the learned Judge at page 274* of the 
report, “In order to apply.the initial pre- 


simption against the power of alienation 
laid down by the Fall Bench judgment in 
Gujar v.Sham Das (2), it is necessary to 
prove, not merely that the family belongs 
toan agricultural tribe, but also that its 
main occupation is agriculture. As further 


.. explained in Ramji Lal v. Tej Ram (3) the 


presumption in favour ofa restricted. power 
of alienation applies to members of agri- 
cultural tribes who are members of village 
communities. But where a family, though 
members of an agricultural tribe, has alte 
gether drifted away from agriculture as ita 
main occupation, and has settled for* good 
in urban life and adopts trade, industry or 
service as itsprincipal occupation and means 
, and source of livelihood, I am not inclined 
to hold that any initial presumption would 
exist orapply thatthe power to alienate 
ancestral immoveable property by the mem-. 
"bera of such family is necessarily reséricted." 
These dicta of Lal Chand, J , havebeen cited 
with approval’ and followed in a number of 
rulings, see Nathwv. Rafiq Muhammad (43, 
~ (1) 55 P. R. 1908; 105 P. W. R. 1908. : ` 
(2):107 P. R..1887, 4 c9 i 


v 


(4) 20 Tnd. Cas. 207; 270 P. L. R. 1913; 171 P. W. R. 
913. i A ums A 
"Pago of P, R. 1908-—Ld.] f d 
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. more recent 
- bara Singh’ (6). 
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Ghulam. Muhammad v. Bura (5). and the- 
decision in Prem Singh ^v. Dar- 


Similarly Shah Din,,J., (Robertson, `J., 
concurring) in Jamiat-ul-nisa v. Hashmat- 
ul-nisa (7) refused to raise any pre- 
sumption that a family of Awans, settled 
in Ludhiana City was governed by custom. 
There, as here, it was found that for gene- 
rations past no member of the family actual- 
ly cultivated land but that the ancestors 


-of the parties followed service or other in- 
.dependent means of livelihood and had 


acquired agricultural land n-a village 
merely as means of investment. At page’ 
564* of the report the learned Judgeremark- 
ed, “Unless, therefore, it can be predicated 
in this case upon the materials before us 
‘that there is a definite rule of Customary 
Law which governs the parties to this ap- 


peal in matters of succession, we must fall - 
back for the. decision of the point in’ issue > 


‘upon the personal law, though ostensibly 
the tribe-to which the parties belong may be 
‘said to be governed generally by custom 
and not b$ Muhammadan Law. Starting 
then with these premises, we have to as- 
certain whetherit has been shown, having 
regard to the nature of the property. in dis- 
pute, to the parties’ caste and station in 
life, to their occupations and their social 
environment and to the rule of snecession 
which may have beenobserved in the fami- 
ly in the past, that the application of the 
personal law must be excluded inefavour of 
a well-defined rule of custom by which the 
„parties are governed in matters of inherit- 
ance." - | c 

Itis well-known; that the foundation of- 
“the rule of Punjab Customary Law, which 


„restricts the powers of a male proprietor to 


alienate ancestral ‘lard is that in most Pun- 
jab villages, the land was held by members 
of certain: tribes on principles of agnatic 
relationsitip. As explained by Roe, J., (who; 


it may be remarked, was one of the leading `- 


exponents of the “agnatic theory) in the 
leading case of Gujar v. Sham-Das (2), the 
basis ofthe rule is that in most of -the 
Punjab.villages land is held by a nfale pro- 
prietor ''as'a member of a village communi- 
ty Which at no distant period held the 
< whole of their lands jointly, recognizing in 
the individual member only a right of 


. (5) 54 Ind. Cas: 387; 2 `U. P. L. R. (Lah) 25: 
EN Mi: ab) gets & 
(6) 72 Ind. Cas. 775; A. I. R. 1923 Lah..557. s 


3 P. L. R. 1909. : 
"Page of P, R. 1908,——-[H8,]. 
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eufrüot, that is, a right to enjoy the profits 
. of the portion of thé common land actually 
cultivated by himand his family and, toshare 
in those of the portion . still, under joint 
In such a community the 
proprietary title, and the power of perma- 
nently alienating partsof the common pro- 
: perty, is vested in the whole body." Again 
in Sita Ram, v.. Raja Ram (8) the same 
learned Judge observed that “the whole 
` principle underlying the enjoyment of, and 
succession to land in villages held by a 
body of proprietors belonging to one tribe, , 
or descended from acommon ancestor, is 
that the land doses not belong absolutely 
to the individual holder- for the time being 
—it belongs to the family, or community.” 

. Now it will be conceded, that by. no 
stretch of reasoning can such a state of 
- things be predicated with regard to a fami- 
ly that is not known to have ever lived in 
a village, or held land on; communal basis, 
the mere fact that' they belong toa tribe 
whose members usually form compact ‘vil- 
lage communities, being wholly immaterial. 


`. Indeed, if persons belonging tb such tribes 


leave village: life, migrate to towns, drift. 
. away from agriculture, depend on trade, 
industry, or service and adopt. modes of 
life followed by non-agricultural communi- 


ties, the presumption would be that they fol-, 


low the personal law which governs their: 
urban neighbours and associates. ' 

For the contrary proposition Mr. Niaz 
“Muhammad refers to a number of rulings 
which I now proceed to discuss. The ‘first 
case cited was Kasim v. Hasham (9). This 
case related to Lohars of the small ‘town of 
Kunjah in the Gujrat District, who along 
: with Tarkhans, were found to dwn most of 


the. agricultural land there and formed a. 


compact ‘village ` comfnunity and whose 
main: occupation was. agriculture.’ .The 
case, instead of supporting the. appellant is 
i really against him, as it shows that persons 
belonging to a non-agriculturist tribe, ‘may 
by adopting agriculture as their main source 
' of livelihopd and forming themselvés into a 
vilage community be proved’ to adopt 
customary rules of succession. „The next 
' ease relied on was Mehtab Bibt v.' Hussain 
Bibi (10), where the question to be decided 
was whether a Kashmiri cenyus on the 


` (8) 12 P. R. 1892. 


(9) 39 P. R-1906; 98 P.L. R.1906; 56 P. wa! 
“1906. 
(10) 15 Ind, Oas. 556; 17 P, R, 1913; 124 P, W. R., 


` 1912; 249 P. L. R. 1913. 
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business of acomb- maker in the town al. 


Jhelum, was competent to devise by Wil 
the whole of his property in favour of his 
daughter, and it was proved by a large 
volume of evidence that Kashmiris of 
-Jhelum town had been making bequests of 
self-aequired property unfettered by the 
rules of Muhammadan Law. The case has 
obviously no bearing on the point to be 
decided here. 

Mr.. Niaz Muhammad next referred to 
Muhammad Din v. Ahmad. Din (11) and 
Rahim Bakhsh v.. Umar Din (12) both of 
‘which were cases of Arains, residents of 
Lahore City. Inthe former it was found 
as a fact that though the parties resided in 
the town, their main profession was agri- 
culture and they actually cultiv&ted their 
own land which was situate in the suburbs 
of the town. In the latter case the parties 
were Gulfarosh Arains and the only ques- 
tion involved was as to the power of a pro- 
prietor to make Wills, in, derogation of the 
restrietions placed on testamentary power 
"by Muhammadan Law. Taj Muhammad v. 
Sayad Muhammad (13) again was a case of 
Arains of Jullundur City relating to the 
: power of making Wills, and there also it 
was found that these Arains had consist- 
ently exercised full testamentary power 
unrestricted by rules of Muhammadan Law, 
It is clear that none of these rulings touches 
the point now before us.. ' 

:On a review of the authorities and after 
giving full consideration to the arguments 
ofthe learned Counsel, I must hold that 
the onus to prove that the power of the 
-vendor in. this case to alienate ancestral land 
was restricted, was rightly placed on the 
plaintiff- appellant. . 


Now, let us see whether the, plaintiff has 


„succeeded i in discharging this onus. Reliance | 


"is placed on two instances inthe family of 
the vendor, in which itis alleged that custom 
and not Muhammadan Law was followed. 


` 


The first of these is the case of Muhammad i 


Jamil, a cougin of the vendor, who is alleg- 
‘ed to have succeeded to the whole of the 
estate left’ by bis father to the exclusion of 
his mother. The only witness who gave 
evideace relating to this matter is P. W. 
No. 4, Saif-ul-Haq, a clerk in the Military 
Accounts Department at Lahore. No muta- 


ru 27 Ind. Oas.577; 31P.L. R. 1915; 26 P.R.. 


ia 29 Tad. T i^ 49 P. R. 1915. lll P. W.R, 


1915: 243 P. Ù. R. 1 
(13) 34 Ind. Gas. Hs 9P, W.R. 1916; 122 P. R. 
1916; 48 P. L. R. 191 
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tion or other revenue entry relating to the 
succession to Muhammad Habib's property 
was referred to.nor has any member: of the 
family of Muhammad Hahib who would 
have direct knowledge of the facts relating 
to this succession been produced. It is 
obvious that the oral testimony of Saif-ul- 
Haq, who is a young man, 27 years of age, 
is insufficient to prove this instance. 

The second case in which custom was 
alleged to have been followed in the family 
isa decision of Lala Kundan Lal, Munsif, 
Lahore, In re Dina Nath v. Bhagan, 
decided on the 2nd of February, 1914, 
(Ex. P-9) But that was ‘a case in 
which the ancestors of the then plaint- 
iff Dina Nath, who were the proprie- 
tors of certain agricultural land' in Mauza 
Sultanpur, one of the suburbs of Lahore, 
had allowed one Allah Bakhsh to build a 
house on an open site on the usual non- 
proprietary tenure. On Allah Bakhsh's death 
& dispute àrose as.to whether the site under- 
neath the house built by Allah Bakhsh, 
would revert to the proprietor or would be 
taken by his daughter Musammat Barkat 
Bibi or by his collaterals Siraj Din, etc. It 
had to be only incidentally decided whether 
the defendants were governed by custom or 
Muhammadan Law. The main question in 
jasue was whether the site would, on Allah 
Bakhsh's death, revert to the latter. A 
perusal of the judgment shows that very 
little evidence on the rule of succession 
prevailing in Allah Bakhsh's family was 
ledand ultimately the ease was decided in 
favour of the proprietor. Itis obvious that 
this case is of no value as an instance in 
support of the point now in issue. 

As against this we have the important 
fact that onthe death of Iftikhar Ahmad, 
' the elder brother of the vendor, Iftikhar* 
Ahmad, the latter claimed J/6th share in 
his property according to Muhammádan 
Law, In 1915 he actually instituted a suit 
against Musammat Mehran and Musammat 
Malan, the widows of the deceased brother, 
and Musammat Rahmat Bibi, his daughter 
and in the plaint it was definitely asserted 
that “the family was admittedly governed 
‘by the Shara”. Reference was also* made 
toa Fatwa givén at the instance of the 


parties by the Anjuman-i-Numania, Lahore, e 


to the ef'ect that the property of the deceas- 
ed was divisible in accordance with, Muham- 
madan Law shares. In that litigation 
Iftikhar Ahmad produced a number of 
witnesses to prove that the family was 
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governed by Muhammadan Law and he 
ultimately succeeded in obtaining a decree 
in his favour against the widows and 
daughters of his brother (Ex. D-5). 

It is clear from the above discussion of 
the’ evidence that the plaintiff has not only 
been unable to prove any instances, in the 
family when custom was followed but that, 


: on the other hand, there is at least one 


instance in which his own father suc- 
Spi to his brother under Muhammadan 
aw. 

Counsel next relied upon certain in- 
stances from amongst Kambohs of the sub- 
urbs of Lahore. He first referred to 
Ex. P-10, which is a judgment In re Mahi 
v. Amir Bibi, passed by a’ Munsif on 
the 9th of May, 1889. The parties to 
that, case. were  Kambohs, residents 


‘of Lahore and the land in dispute was 


situate in Mauza Naulakha. The dispute 


“related to a claim by a widow co-sharer for 


partition of a joint khata, and it was held 
that the widow co-sharer in posseesion of a 
life-estate hgd no right to claim partition 
in her lifetime. "The sole question litigated 
was whethera widow co-sharer could under 
the Punjab Land Revenue Act claim parti- 
tion. The question as to whether. Muham- 
madan Law or custom governed the powers 
of alienation among Kambohs was neither 
considered nor decided. i 

Exhibit P-7 is a decision by the Land Ac- 
quisition Officer, Lahore, between certain : 
Kambohs, to the effect that collaterals were 
entitled to take the compensation money in 
preference to daughters. The judgment ia 
& very brief one and does not state to what 
place the parties belonged. 

Exhibit P-8is a judgment of the Divi- 
sionale Judge, Lahore, In re Nur, Din 
v. Bhagan, dated the 30th. of March, 
1893. The case related to the Kambohs of 
Garhi Shahu, and it was held that a widow 
wasenot entitled to alienate property with- 
out necessity. 

Exhibit P-16 is an ex parte judgment 
also relating to Kambohs of Garhi Shahu. 
The defendant in that case did not appear 
and no evidence was led on the question of 
custom. 

The last instance relied upon by Mr. Niaz 
Mohammad is Ex. P.4, a judgment in In 
re Hassan Din v. Hukam Din by a Muneif, 
First class, Lahore, on the 2Istof March, 1921, 
It again relates to Kambohs of Mauza Ichhra 
where, as is well known, many agriculturists 
cultivate lands with their own hands, ` 
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Tt is Sisto that none of these judg- 
menis is of any assistanceindetermining the 
rule of succession and power of alienation 
of a male proprietor belonging to the family 
of the plaintiff. 

The oral evidence led by the plaintiff is 
‘worthless and has not been discussed 
before us. Mr. Niaz Muhammad did not 
place any ‘reliance upon the so-called inst- 
ances of succession, 
witnessés but with regard to which they 
og unable to give the necessary particu- 

ars 

After a careful examination of the evi- 
dence on the record I have reached the con- 
clusion that the plaintiff-appellant has fail- 
-ed to discharge the onus that lay on him 
to prove that his family was governed by 
custom and not by Muhammadan Law and 
that his father’ did not possess unrestricted 
power of alienation over ancestral property. 
I must, therefore, hold that he had no locus 
standi to contest the sale in question. In 
this view of the case itis nob necessary to 
go into the question of necessity. It need 
only be mentioned that Mr. Niaz Muham- 
mad has not contested the finding of the 


lower Court that full -consideration had 


passed or that the sale-proceeds were in- 
vested by the vendor in a Bank. 

For the foregoing reasons I would dismiss 
the appeal with costs. ` 

Agha Haider, J.—1 agree. 


R. L. Appeal dismissed, 
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of Court—Appeal—Order ` allowing amendment— 
Revision 

Where, after the original Court has disposed of a 
suit by trying all¢ the issues before it,.the Appellate 
Court allows an ameiidment of the "plaint and re- 
mands the suit for trial onthe amended. plaint, the 
order of remand is one passed under the inherent 
powers of the Court and an appeal from the order of 
remand is not competent and in such a case a civil 
revision petition is equally unsustainable, [p. 671, 
co. 

Muppavaraju VenkataRadhakrishna Rao v. Venthu- 
vumilli Venkatarao (1), followed. 

Where a proposed amendment of the plaint does not 
changé the cause of action, the High Court will not 
interfere with it in revision. [p. 671, col, 2] 

Balla Mallayya v. Peddi Veerayya (2), followed. 

Per Curgenven, J. -The rule that amendments 

which alter the &haracter. of a suit.should not be 
aaa is merely a.rule of practice and does not 
touch the question of jurisdiction. [p. 672, col. 1.] 

Appeal and Civil Revision Petition under 


S. 115 of Act V of 1908 to revise the 


, order of the Court of Small Causes, Trichino- 


poly, dated the 7th April, 1925, and madein | 
Appeal No. 4U of 1925 (A. S. No. 239 of 1924), 
District Court, Trichinopoly, presented 
against the decree of the Court.of the Addi- 
tional District Munsif, Kulitalai,in.O $. No. 
89 of .1923 (O. 8. No. 4 of 1922 on the file of 
the Court of the District Munsif of Turaiyur 
at Trichinopoly. 

Mr. R Rangachariar, for Mr. N.S, Ranga- 
swami Iyengar, for the Appellant. 

Mr. N. Rajagopalachariar, for the Ra- 
spondent. 


JUDGMENT. ze 

Odgers, J.—The appeal is against the 
order of the Judge of the Court. of Small 
Causes, Trichinopoly, remanding a ‘suit for 
fresh disposal to the District "Munsif of 
Kulitalai after setting aside the District: 
Munsif's decree. 

The suit was brought by the plaintiff (re- 
gpondent here) to declare that a certain pro- 
perty belonged to the Kamakshi Amman 
Temple, in Maradi village, the plaintiff being 
the hereditary trustee of that institution. 
The property comprises two Survey Nos. 
585-A and 585-B. As to No. 585-A there is no 
question because both the Courts have 
found that it belongs to the temple and it is 
conceded that the setting aside of the Mun- 
sif’s decree by the Sub-Judge is not intend- . 
ed to disturb this position. With regard to 
No. 585 B the suggestion is that it was ac- 
‘quired on darkhast by the defendant's 
grandfather who was a pujari of thé temple . 
and he tĦus acquired it ina fiduciary capa- 
city and must be declared to .have' held it 


0, XLI 1, r.l (u)— Reniand ; under inherent powere not on his own behalf Pare on behalf of tha 
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temple. Thatisthe case urged in the re- 
vision petition, and so I will be referring 
to it more particularly. 

The District Munsif decreéd the suit intoto. 
The Subordinate Judge found that No. 585- A. 
belonged to the temple but held that the 
plaintiff had failed to prove the temple's 
title to No. 585-B. The learned Subor- 
dinate Judge having also come to that con- 
clusion on the evidence, the plaintiff then 
petitioned to amend his plaint to the effect 
mentioned above. Tht first question asre- 
gards the appeal is whether Lhe appeal lies. 


. It has: hardly been argued that the de- 
cision of the Munsif was on a preliminary 
point ánd I am clearly of opinion‘that I was 
not. The District Munsif decided all the 
issues before him and the ‘remand must be 
under s. 15lof the Gode of Civil Procedure 
which deals with the inherent powers of the 
Court. In Muppavaraju Venkata Radha- 
krishna Raos v. Venthurumilli Venkatrao 
(1) it was held that where after the- original 
Court had. disposed of a suit by trying all 
the issues before it, the Appellate Court 
allows an amendment of the plaint and 
hence remands the suit for trial on the 
amended plaint, the order of. remand is one 
passed under the inherent powers of the 
Court and that an appeal from the order of. 
remand is not competent. With that deci- 
sion I agree. It seems to me, therefore, that 
no appeal lies and the civil miscellaneous 
appeal must be dismissed with costs. 


As regards the civil revision petition it is 
urged that the Subordinate Judge was 
wrong in allowing an amendment of the 
plaint and the consequent framing of the 
fresh issues on appeal. As has been more 
than once pointed out, the powers of the 
amendment under the Code are very wide, 
aud the only xule in practice that limits, 
these powers is the recognised rulethateyou 
Shall not change by amendment one cause 
of action into another. Ths question is, has 
this been donein the present case ? We ad- 
. journed the case in order to give the peti- 

_tioner an opportunity of translating the 
pleadings which has now been done. Of the 
plaint lands, No. 585-B is said in theplaint to ' 
be iyan land whereas No. 585-A is said to be 
maniam. There is no doubt that the plain 
alleges that both these lands are the pro- 


(1) 84 Ind. Cas. 965; 48 M. 713: 47 M. L. J. 552; 20 
W. 711; 35 M. D. T. 135; (1924) M. W. N, 922; A-L 
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ment the defendant alleges that he himself 
and his ancestors. have been hereditary 
trustees of the temple and hereditary pu- 
jaris and that.they have been from genera- 
tion to generation in enjoyment of the man- 
iam land set apart originally for the temple. 
He also alleges that his grandfather peti- 
tioned for its assignment on darkhast and 
obtained an assignment and gave itas a 
gift to his daughter. It seems to me that 
the amendment which has been allowed by 
the learned Subordinate Judge on appeal, 
namely, to try the question whether the 
defendant's grandfather, and, therefore, the 
‘defendant, acquired this land in a fiduciary 
capacity isone which may well be allowed. 
I cannot ase thatit alters the cause of ac- , 
tion which was the plaintiff's right to have 
a declaration that both these pieces of land 
were temple property. We have in Balla 
Mallayya v. Peddi Veerayya (2). deprecated 
the methodof obtaining reliefs denied on 
appeal in these remand cases by way of 
civil rivision petitions and really that is 
what the pefitioner here is trying to do. I 
have more than once stated that what 
cannot be obiained-by an appeala party 
ought -not to be able to obtain by 
acivil revision petition. To that view I ' 
still adhere. It seems to me that the learn- - 
ed Subordinate Judge has not exceeded the 

powers of amendment given by the Oode. 


‘The revision petition, therefore, must also 


be dismissed. . 
Curgenven, J.—The circumstances in 
which this case has been remanded are 
substantially similar to those in which the 
remand order was passed in Muppavaruju 
Venkata Radhakrishna Rao v. Venthu- 
rumilly Venkatarao (1), In that case no 
serious attempt was "made to argue that’ the 
remand order fellunder O. XLI, r. 23. It 
appears to me that the position is clearly 
untenable @ven in view of the very wide 
definition which has been given to 'preli- 
minary point’ in Malayath Veetil Raman 
Nayar v. Krishnan Nambudripad-(3), That 
definition requires that the trial Court 
should have left undecided one or m$re of 
the issues framed for trial, and’an examina- 
tion of the District Munsif's judgment in the 


(2) 100 Ind. Cas. 135; 52 M. L. J. 90; 25 L. W. 198; 38 * 
M. L. T. 15; A. I. R. 1927 Mad. 335. ` 6 
(3) 69 Ind. Cas. 828; 45 M. 900; 31 M. L.’ T. 208; 16 
W. 425; 43 M. Tv. J. 354; (1922) M. W. Ni 589; A. I, 


L. 
R. 1922 Mad. 503 (F. B.). 
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present case shows that he decided all the 
issues that were at the time before him. It 
cannot even be said that the additional 
issues which the learned Subordinate Judge 
has thought it right to frame explicitly 
arose upon the pleadings. What happened 
was that the Subordinate Judge found that 
the plaintiff might have aclaim to Survéy 
No.585-B even on the case put forward by 
the defendant and accepted by the Appellate 
Court. In order to make the nature of that 
case clear he allowed the plaint to be 
amended and then drafted the two fresh 
issues which he has sent down. Even had 
he not so allowed the amendment of the 
plaint but had contented himself with 
framing the fresh issues; I am clear, that 
the remand would not be on a preliminary 
point. An authority for this position I need 
only refer to Muppavaraju Vv enkata Radha- 
krishna Rao v. Venthurumilli Venkatarao 
(1) and a recent case decided by Devadoss 
and Sundaram Chetty, JJ., A. A. O, No. 107 
of 1925. Iagree that the remand order 
must be deemed to have been passed in the 
exercise of the inherent jurisdiction possess- 
ed by the Oourt. Aecordingly no appeal 
lies against it under 0. XLII, r. l,el. (u). 

We have then to consider whether the 


civil revision petition should be allowed on: 


und that the Courts do not possess 
javintiction to make an amendment of this 
character. | The power to allow amendments 
at any stage is conferred by O. VI, r. 17, 
anditisà power expressed in unqualified 
terms, the only restriction imposed being 
that the amendment should be necessary 
for the purpose of determining the real 
questions in controversy between the parties. 
Itis said that in allowing this amendment 
the laarned Subordinate, Judge has permit- 
ted the plaintiff to put forward a new 
case. It has, no doubt, peensheld thatamend- 
ments which alter the character of the 
suit. should not be permitted ; but whether 
this touches the question of jurisdiction or 
is merely a rule of practice we have not 
been shows. Having regard to the terms 
of the sule [have quoted, I think that the 
latter view must be accepted, . Apart from 
this, however, J am clear that the amend- 
ment allowed has not altered the character 
of the plaintiff's case in any, substantial 
manner. The plaint as it originally stood 


erely averred that the two Survey Nos., 


ed to the plaint temple. It was , nof 
i in what manner the temple derived 
its title to the property. Upon this the fifth 
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issue was framed—"Is the whole of the 

suit property the trust property of the tem- . 
ple?" and the parties went to trial upon 

these generalterms. The learned District 

Munsif answered that question in the affirm- 

ative inthe case of Survey No. 585-B in’ 

particular discrediting the defendant's ver- 

sion that this plot had been acquired by his 

grandfather on darkhast. If he had an- 

swered that question in the negative, as the 

Subordinate Judge did, then and then only 

would anissue arise ds to whether in any . 
circumstances the temple could lay claim 

to this part of the property ; in other words 

the plaintiff has been’ permitted to show, 

granting the fact of the darkhast that by 

applying the principle of a constructive 

trust the property is the temple's. The 

question that still remains is one of the 

title of the temple to the plot B and ac- 

cordingly I cannot see that the amendment 

has altered the character of the suit. Not 

has it been satisfactorily shown that to 
allow the amendment at this stage has re- 
sulted in any prejudice to the defendant. 

The only prejudice suggested is the delay 
thereby occasioned, but inasmuch as the 
patta was granted as far.back as 1886 the 
small difference of time between trial in 

1924 and in 1927 cannot have much effect 
upon the availability of the evidence. 

The learned Subordinate Judge has set 
aside the decree of the District Munsif in 
its entirety, probably because that decree. 
awards the whole land as a single No. 100/3 
under the new Survey. It is, of course, 
understood that the finding with regard to 
the portion formerly known as No. 585-A 
will be unaffected, and any decree which is 
eventually passed should keep this in view. 

I agree that the appeal and the revision 
petition should be dismissed with ome set 
of costs. ^ 

v. N. v. Appeal and revision petition 

dismissed. 


i03 L C. 1927] 


LAHORE HIGH COURT. 
MisczLLANEOUS Frest Civin Aepgan No. 225 
: oF 1927. 

June 23, 1997. : 
Present : —Mr. Justice Dalip Singh. 
MIR MUHAMMAD KHAN-—APPELLANT 
VETSUS 
Messes. SURJAN MAL AND Co.— 
RESPONDENTS. ] 
Execution of decree—Decree illegal but not without 
jurisdiction —Executing Court, power of, to question 
validity of decree—Amendment of decree by Executing 
or a aaa Gi Jérocedure: Code (Act V of 1908), 
s. 47. 
Where a decreeis passed not without jurisdiction, 


even if it be illegal, itis not open to the Executing - 


Oourt to consider whether the decree is legal or not. 
(p. 674, col. 1.] 

An Executing Court cannot as such amend a decree 
but where it actually does so in its capacity as an 
Executing Court, the order amending the decree would 
fall within the purview of s. 47, Civil Procedure Code, 
and would be appealable. [p. 673, col. 2.] 

Miscellaneous first appeal from an order 
of the Senior Sub-Judge, Simla, dated the 
16th November, 1926. 


Mr. Mohammad Amin Khan, 
Appellant. A 


Lala Badri Das, R. B., for the Respond- 
ents. ; 


JUDGMENT.—The facts of this appeal 
are as follows:—The decree-holder firm, 
Messra. Surjan Mal & Co. of Simla, brought 
2 suit against the judgment-debtor, K. B. 
Mir Muhammad Khan, Advocaie of Simla, 
for partition of certain property and for 
mesne profits. The parties compromised 
the case and, though the compromise is 
not very regularly recorded, yet reading 
the record of the original suit I am quite 
convinced that the parties did agree that 
the duit should be compromised and on 
the terms that the defendant should pay 
Rs. 28,870 in all to the decree-holder ahd 
that the tifle to the property should pass 
‘to the judgment-debtor from the 3lst of 
December, 1925, and that until the whole 
of the money was paid, the decree-holder 
was entitled to half the excess of the 
income from the property over the expen- 
diture in connection with the property. 
In recording his order about this com- 
promise the Court, however, varied to 
some extent the terms of the compromise, 
Instead of giving the deeree-holder a lien 
on the income of the property less ex- 
penditure up to the date of total recovery, 
it made the payment of the total decretal 
amount & condition precedent to passing 
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for the 
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title to the defendant. 
up embodying the terms of the order of 
the Court and in execution of that decree, 
the decree-holder has attached the pro- 
perty in dispute for what he claims is 
the money-decree of Rs. 28,870. The trial 
Court on the objections taken by the 
judgment-debtor to the sale and attach- 
ment of the said property and on the reply 
of the decree-holder to those objections 
proceeded (1) to pass an order declaring 
that the decree should be amended so ês 
to bring it in accordance with the terms 
of the compromise as it really was between 
the parties. I consider that the Court was 
correct in thinking that this was the real 
compromise between the parties both after 
considering the various orders passed by 
the Court atthe time of the compromiss 
and because in the trial Court it was not 
asserted by the judgment-debtor that the 
compromise was other than as the decree- 
holderstated it to be. (2) It held that the 
had passed to the judgment-debtor 


A decree was drawn ` 


and the property could, therefore, be attach- | 


ed and «old and that the decree was 
executable. 

The judgment-debtor has appealed and, 
after the. case had been heard, he also put 
in an application to revise the order of 
the Court amending the decree. It seems 
to me necessary to deal with this last 
question first. -I am not sure that any 
revision application to amend the decree 
was necessary because I do not think that 


. the Executing Court considered that it was 


dealing with the matter as an Original 
Court but did proceed to pass an order 
amending the decree in its capacity as 
Executing Court. I am fortified in this 
finding bythe fact that there is actually 
* 
no amended deerteon the record. As Exe- 
cuting Oourt, the Court had no power 
to amend the decree and there is no 
separate eapplication for revision neces- 
séry because the order amending the decree 
would I think in the circumstances come 
within the purview of 8. 47 and be appeal- 
able and the Court, I think, must be teken 
to be purporting to act under s. 47, But 
this question by no means disposes of the 
ease The judgment-debtor contends that 


.88 the suit was a suit for partition and 


mesne profits and the compromise related 
to what amounted to half share of the 
property for.a sum of money, therefore, 
the compromise was extraneous to the suit' 
With this contention I am unable to agree, 
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Jt was the subject-matter of the suit which 
-was compromised, for a partition suit 
: necessarily’ involves both a declaration of 

title and a right to possess, and it was 
“this which was compromised by thejudg- 

ment-debtor agreeing to pay Rs. 28,000 and 
odd to the decree-holder in lieu of his 
rights in the property. Further, in any 
event the decree having been passed it 
was not without jurisdiction even ifit was 
illegal, and it was not for the Executing 

Court to consider whether the decree was 

invalid or not in the limited sense of 

‘illegal.’ I agree with the Full Bench case 

of Gora Chand Haldar v. Profulla Kumar 
_ Roy (1) that the Exeeuting Court can con- 

sider the question whether the Court which 
. passed the decree had no jurisdiction to 
pass it; in other words, whether the 
decree is a nullity, and I further con- 
sider that such a decision would come 
within the meaning of s. 47, But I 


do not consider that this is such a case ~ 


at all. It, therefore, becomes clear that 
the decree-holder has a right to execute 
‘the decree against the judgment debtor 
and the question as to whether he can 
attach his own property or not is a ques- 


tion for himself to consider and it is surely ` 


not. for the judgment-debtor to object to. 

It has been pointed out to the peti- 
tioner that the result of this decision is 
that if he presses the revision petition or 
appeal qua the order of amendment he is 
only damaging himself because as a result 
of it,if this judgment stands, he will not 
be entitléd to the property until complete 
. payment of the decretal amount, whereas 
if the decrees were interpreted as convey- 
ing title to him on the 31st of December, 
1925, at any rate he would he the owner, 
ofthe property. He, however, has chosen 
to persist in his appeal. I dismisg the 
revision petition holding that there was 
no separate order on this point by the 
Court to be revised. I accept the appeal 
so far as to declare that the Court had 
no power toorder the decree to be amend- 
ed, but I hold further that the decree can 
be, executed for the full deéretal amount 
against the  judgment-debtor. , As the 
_judgment-debtor appellant has practically 
"failed. in his contentions he must pay the 
costs of the decree-holder. ; 

R, L. Appeal accepted in part. 


(1) 89 Ind. Cas. 685; 53 O. 166; 42 O.L. J, 1; 29 Q. 
W. N. 918; A, I. R..1925 Cal. 907 (F. B.). 
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CALCUTTA HIGH COURT. - 
APPEAL FROM APPELLATE DEoREH No. 1593 
. ; or 1924. i 

May 24, 1927. 

Present:—Mr. Justice Cuming and Mr. 

i Justice Mallik. 

SHIBA KALI KUMAR AND OTHERS-- 

PLAINTIFFS—ÅPPELLANTS 


Versus 
CHUNI LAL CHATTERJEE-—DEFENDANT 
—RESPONDRENT. : . i 
Bengal Tenancy Act (VIII of 1885),ss. 19, 45— 
Amendment Act (I of 1907), whether  retrospec- 
tive—Rights acquired by  non-occupaney — vaiyata 
before Act, whether | extinguished— Interpretation 


- of Statutes—Mazim 'expressio unius est exclusio 


alterius'—Successive Acts, interpretation of. 
A tenant who takes a lease of land for horticultural 
purposes isa ratyat under the Bengal Tenancy Act. 


* [p. 676, col. 1. 


Bengal Act I of 1907 amending the Bengal Tenancy 
Act did not extinguish the rights which non- 
ei ryots had acquired before the Act. [p. 675, 
col. Z. 

Jatiram v. Jonaki Nath Ghose (1), followed. 

One Act is not to be considered to jake away the 
rights and privileges conferred by a former Act unless 
A js quite clear from the proyision that it does so. 

2 d 
t The maxim ‘expressio unius est exclusio alterius! is 
not of universal application and great caution ‘is 
necessary in applying this maxim. [p. 676, col. 2.] 

On the 9th of September, 1904, the defendant was 
granted a lease for three years of a piece of land in 


. Entally which was at that time outside thé limits of 


the town of Calcutta. By Act I of 1907, which came 
into force on the 22nd May, 1907, the town of 
Caleutta was extended soas to include the land in 
dispute which consequently became excluded from. 
the operation of the Bengal Tenancy-Act. In a'suit 
for eviction of the defendant: 


Held,that the defendant had acquired the right 
not to be evicted except under the provisions of 
s. 45 of the Bengal Tenancy Act and on six months" 
notice and that thisright was not extinguished by 
Act I of 1907. [p. 677, col. 1.] 

Appeal against a decree of the Second 
Additional District Judge of 24-Pergannas, 
dated the 9thof May, 1924, confirming that 
Qf the Munsif, Second Court, Sealdah, dated 
the 29th of November, 1921. . 

Dr. Sarat Chandra Basak, Babus Probodh 
Chandra Chatterji and Satindra Nath 
Mukerji, for the Appellants. 

Mr. Amulya Ch. Chatterjee, Dr. Radha 
Binode Pal for Babu Sadhan Ch. Roy 


' Choudhuri, for the Respondent. 


` JUDGMENT. : 
Curhing, J,—The facts of this case are 
these: 

. "The plaintiff sued to eject the defend- 
anton the ground thathe was a ticca ten« 
ant on Rg. 9 4 a month. : 

The defendant's case was that he bed 
right of cecupancy inthe land as he took 
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“settlement of it-for- horticultural purposes 


‘ and he was not liable to be evicted, Now 


: dt will appear that on the 9th ofSeptember, . 


1904, the defendant was granted a lease for 


. three years of a piece of land somewhere in, 


- Entally for the purpose of growing flowers. 
: Atthe time when the lease was granted 


' the land was outside what is known asthe, 


. town of Caleutiaat that time, By Act Iof 


--1907 the town of Calcutta was extended and. 


then included the land in dispute which 
- then became excluded from the operation 
-,of the Bengal Tenancy Act. This Act 


; actually came into force on the 22nd of. 


. May, 1907. 
.ce- The three years’ lease expired on the 8th 


; September, 1907, that is to say after the Act ` 
--L of 1907 came into force and the land in” 


` ^ question was excluded from the .operation 
‘ of. the Bengal Tenancy Act. The trial 
. Court held that the status of the de- 
. fendant was that of a non-occupancy 
ryot, that the land was used for horti- 
. caltural purposes and the notice was not 
‘sufficient and he was not liable to eviction. 
' : He, however, gave the plaintiff a decree for 
.Frent. On appeal the finding was upheld. 
It has first of all been argued that the land 
- was not taken for an agricultural purpose 
-and soit could not be governed by the 
- Bengal Tenaney Act. The findings on this 
'- point are conclusive. The land was 
, obviously takén for the purpose of a garden 
„which hag been held. to be an agricultural 
purpose. : 
. - The next point taken is that the land is 
. nolonger governed by the Bengal Tenancy 
Act but by the Transfer of Property Act, 
_that it ceased to be governed by the 
Bengal Tenancy Act when Act I of 1907 
: camp into force and that the 
; non occupancy right was then extinguished. 
. To support this part of his case the appel- 
lant relies qn e. 19 (1) of the Bengal Tenancy 
_ Act as now amended by Act I of 1907. 
. His argument is that s. 19 (1)of the Bengal 
. Tenancy Aet preserves so far as land which 
was excluded from the operation of the Ben- 
: gal Tenancy Act by Act I of 1907. only the 
right of occupancy and that hence non-occup- 
ancy rights are destroyed by that section. 
He points out thats.19 (2) only preserves 
“these rights in the caseof lands which are 


excluded.from the operation ofthe Bengal, 
: 637 of the Calcutta. 


' Tenancy Act by s. 
. Municipal Act and reading the section as 
a wholecontends that it was tle intention 


"of the Legislature to destroy all rights ex- 
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cepting occupancy right inthe area ex- 
cluded by Act I of 1907 from the operatiou 
of the Bengal Tenancy Act. The shee, 
anchor of the respondent's case is the deci. 
sion reported as Jatiram v. Jonaki Nath 
Ghose (1). Now it washeld in Jatiram v. 
-Jonaki Nath Ghose (1) that the status of a 
non-occupancy ryot was not affected by the 
- passing of the Bengal Tenancy (Amendment) 

Act (I of 1907). The appellant contends 

that the decision is wrong and that the 


. -case should be referred toa Full Bench of 


this Court. As far as can be seen the - 
. Tights of a non-occupancy ryot were created 
by the Bengal Tenancy Act of 1885, s. 44 of 
that Act. ` 
Act X of 1859 certainly has no section 
corresponding to s. 44. One Act is "not to 
be considered to take away the rights and 
privileges conferred by former Act unless 
it is quite clear from the provision that ‘it 
does so. In Amending s. 19so faras the 
first part of the section is concerned all that 
has been done is to insert the words “or the 
Bengal Tenancy (Amendment) Act, 1907.” 
No doubt the section does specifically 
„~ mentiomthat rights of occupancy. are pre- 
‘served. I do not think that we are entitled 
. to draw the conclusion from that, that any 
, other rights aredeliberately destroyed. In 
enacting Act VIII of 1885 the enactors had no 
' doubt intheir mind the occupancy right 
which was. the-most important right that 
. the raiyat had and they wished to make it 
clear beyond all controversy that thia 
important right .was preserved, so far as 
regards hon-occupancy ryots Act X of 1859 
' seems to be silent except to provide 
that such ryots were entitled to get a 
patta. l 
_ By the Tenancy Act of 1885 a number of 
rights were created and I think it is for that 
' reason that in the second part of 19, viz., 
19 (2) which isa ‘new enactment the Legis- 
lature speaks of any right, obligation or 
liability. IJ see no reason to dissent from 
the case of Jatiramy. Janoki Nath Ghose (1). 
The resultis the appeal fails and is dis- 
missed with costs. A 
Mallik, J.—The suit out of which this 
appeal arises was onefor arrears of rent 
and ejectment. The plaintiffs brought it 
onthe allegations that the defendant wasa 
thika tenant on a monthly rental of Rs. 9-4, 
that the plaintiffs had served on him notice 
to quit through the post office and that the 


(1) 33 Ind; Cas, 54; 20 C. W, N. 95 


4 


816 s. 


‘defendant had been in arrears of rent from 


' Jaistha 1326 to Baisakh 1327. The defence 


was a denial of the sufficiency of the notice 


~ ‘gérved on the-defendant, that the defendant: 
‘was & raiyat within the meaning of the 
> Bengal Tenancy Act and that as the defend- 


^. ant bad taken settlement of the land for 


horticultural 
eviction. ` . 
; The trial Court found that the defendant: 


purposes he was not liable to 


had taken settlement of the land for horti-. 


cultural purposes, that he was a raiyat 


-within the meaning of the Bengal Tenancy 


Act and that the.service of 15 days’ notice 


- through the post office was not sufficient for 


the purpose of ‘eviction. On these findings 


' and finding also that the defendant was in 


arrears of rent as claimed by the plaintiffs 


. -the Court of first instance gave. the plaintiffs 
. & decree for rent but rejected their prayer: 


for eviction. On appeal to the District 
Court the learned Additional District Judge 


: agreed with the Court of first instance in the 


` findings that it had arrived at and dismissed 


eS answer, to this question will depend on the ` 


. theappeal. The plaintiffs have-appealed to 
‘this Court.. i 


'The only questionin controversy in the 


. present appealis whether the plaintiffs are 


entitled to a ‘decree for ejectment. The 

statusof the defendant andon the rights 

acquired by him, i 
The first. contention before us was that 


' the- defendant was nota tenant under the: 


' Bengal Tenancy Act. Idonot think that 


- moment. 


' this contention can be entertained for a 


There isa concurrent finding of 


“the two lower Courts that-the land was. 
' Jeased out for horticultural purposes, and 


itis -settled law thata tenant who takes 


a lease of land for horticultural purposes * 


' isa rajyat under the Bepgal TenancyeAct. 


“the defendant 
.the meaning ‘of the Bengal ‘Tenancy. Act. 


therefore, that 
. withis 


There doubt, 


was a miyat 


is” no 


when he held. the land in *question 
and, there’ is no doubt, either that as 
a raiyat under the Bengal Tenancy. Act 


- - he. acquired certain rights in respect of the 
_+ holdingz-one of which was the tight not to 


‘be ejected therefrom . except DET the pro-: 


visions ofs.45 of the Act which requires 
six months’ notice. It appears that’ the 
Jand lies in Entally, and is, and has been* 
so from before 1899, within the limits of the 
Municipality of Calcutta. Thedefendantcame 


' into possession ofthe land onexecutinga: 


e è 
Ter 


"frabuliyat for three yearson 9th September, 


MW Tas 
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1904, but’ before the term of the kabuliyat 


‘expired the Bengal Tenancy (Amendment) 


Act (Iof 1907) came into force. It was 


contended thatthe result of this Amending 
“Act by- which Entatly ceased to be subject 


to the operation: of the Bengal. Tenancy 
Act was the extinction of the right to six 
months’ notice—a right which the defendant 
had acquired before Act I of 1907 came into 
force. The question then for consideration 
is whether Act I of 1907. could and did 
extinguish the rights which & non-occu- 
pancy raiyat like the defendant had pre- 
viously acquired in his holding. Dr. Basak 
contended that it did extinguish such 
rights and his argument was that as neither. 


. the Bengal Tenancy Act of 1885 nor the 


Amending Act of 1907 safeguarded the , 
rights of a non-occupancy raiyat asit did 
in the case of a raiyat having rights of 
occupancy the acts by implication extingu- 
ished the rights of a non-occupancy ratyat, 
and in support of this contention he invoked. 
the. legal maxim “expressio 


unius- est exclusio alterius". This argu- ' 


` ment will not, in my opinion, bear a close 
‘scrutiny. There is no doubt of the doctrine 


of "expressio unius est exclusio- alterius.” 
But great caution is necessary in applying 
this maxim, which is not of universal ap- 
plication. Then to hold that ActI of 1907 


“by repealings. 45 of the Bengal Tenancy 


Act extinguished the right which had been 
acquired under that section would be to give 
the Act a retrospective effect. But it is. a 


‘well-established principle of law that re- 
trospective effect ought not to be given to a 


Statute unless anintention to that effect is 
expressed in plain and unambiguous lang- 
Then s. 6 of the General Clauses Act 
(X of 1897) lays down that when an Act of 
the Governor-General in Council repeals 


“any enactment then unless a different inten- 


tion appears the repeal shadl not affect 
any rights acquired under the enactment 
so repealed. If a repealing Act of Gover- 
nor. General in Council cannot extinguish 
such a right much less can an Amending ` 
Act of the Bengal Council like Act I of 
1907 unless, of course, the Amending Act 
is a declaratory Act. But ActIof 1:07 as 
has béen held in- thé case of Jatiram 


` v. Jonani Nath Ghose. (1).is notan Act of 


geclaratory . character, The conclusion, 
therefore, is that Act I of 1907 did not: ex- 
tinguish the rights of anon-occupancy raiyat 
on had been previously acquired by . 
im, . 


OSO. 1927] mRHORGMVENTTIL PAREM V, OHANGANATHA PARKOM, 


Thenas I read the Bengal ‘Tenancy Act 

of 1885 and the Amending Act I of 1907 
the rights of .non-oceupancy raiyats were 
actually safeguarded by them when there 
were any such rights to be Saved. It is’ 
truethat in Act VIII of 1885 there was only 
s. 19 to save the rights of occupancy raiyats 
and there wasno provision of any kind 
to save the rights of non-occupancy raiyats. 

. But that was evidently because there were 
"hardly any rights dfa raiyat other than an 
` occupancy raiyat 
baa. ae under Act X of 1859 and 
before the enactment ÁAct.VIIFof 1885. It 
was after the enactment of Act VIII of 
1885 that such rights of non-occupancy 
raiyats began toaccrue; and as I' read the 
Jaw, these rights were actually saved when 
the Bengal Tenancy Act came to be amend- 
ed by Act Iof 1907. Section. 19 (2) of the 
" Bengal Tenancy Act was added -by this 
Amending Act; and s. 19 (2) pr 
the inclusion of any area within the town 
“of. Caleutta shall not affect any rights 
(including rights of non-occupancy raiyats) 
acquired previously to such inclusion. It 
was said thats. 19 (2) does.not contemplate 

. the case ‘of inclusion of areas under Act I 
of 1907 but only those which were made 
under s. 637 of the Calcutta Municipal Act 
of 1899. This view is, in my opinion, clearly 


which can be said to have: 


(2) provides that 
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MADRAS HIGH COURT. 


^. Sgconp CrvIu APPEAL No. 963 or 1921, 


"February 8, 1927. 
Présent:—Mr. Justice Jackson. 
ERECHAMVEETTIL PARKUM - 
KOOTTAYI CHATHUKUTTY— 
PLAINTIFF—APPELLANT 


versus - ' 
‘CHANGANATHA PARKUM , 
f THOTTATHIL KUNHAPPU 
AND ANOTHER— DHEFENDANTS—-RKfPONDENTA, 

Malabar Compensation for Tenants Improvements 
Act (Act I of 1900), 8. 8 (8)—Tenant of shop, whether 
entitled to benefit of Act. . 

The Malabar Compensation for Tenants Improve- 
ments Act applies to agricultural holdings and also 
to what are known as kudiviruppu or vacant sites avail- 
able for buildings but does not apply to sites which 
are already mainly occupied by houses or shops. 

Improvements as defined in s. 4 of the Act do not 
include the improvement of urban dwellings and it 
is entirely foreign tothe intention of the Act to hold 
that because a house ora shop is ‘leased, the tenant 
isa lessee of land within the meaning of the Act. 


Second appeal against a decree of the 
District Court North Malabar, in Appeal 
Suit No, 270 of 1922, preferred against that 
of -the Court ‘of the District Murisif, 
Nar aparan, in Original Suit No. 1190 of 
1920. . 

Messrs. K. V. Madhavan Nair and K.. 


_Kuttikrishna Menon, for the Appellant. 


erroneous. ‘Section 637 provided for the. 


inclusion of areas within the limits of the 
Calcutta Municipality. Itcould not, taken 
by itself, include any area within the town 
-- of Galeutta. Such an inclusion could be 
made only under Act I of 1907. I am, 
therefore, of opinion that ActIof 1907 by 
enacting s. 19 (2)of the Bengal Teuancy 
>- Act did safeguard the rights of non- 
óccupancy raiyats which they had acquired 
in lands prévious to their inclusion -within 
-the town of Galcutta. As the defendant in 
the present case had before the enactment 
of Act I of 1907.acquired the right not to 
be evicted except under. the provisions 
. of s. 45 of the Bengal Tenancy Act and on 
six months’ notice he was not liable to be 
ejected on the notice that was found to 
have been served on him. 


e 
The result, therefore, is that the appeal 


fails and itis dismissed with costs. 
A. N. A ` 


Appeal dismissed. * 


Mr. A. K. Balakrishnan, for the ^RBe- | 


‘spondents. ; 


- JUDGMENT.—Second appeal against 
the judgment and decree of the District 
Judge of North Malabar in A. S8. No. 270 


` of 1922. made in O. S. No. 1190 of 1920 


jin the matter. 


on the file of the District Munsif of 
Nadapuram. ` | 

The short point for determination in this. 
appeal is whethet the tenant of & shop 
in Malabar’ cpmes within the purview of 
Act 1 of 1900, Madras. Curiously enough, 
the question appears to be res integra.’ 
Although it must have been decided times 
without number in the lower Courts 
nevertheless, there is no ruling of this Court, 
In “s. 8, ‘tenant’ is defined 
as including a person who is lessee*of land, 
‘Holding’ in sub-s. (3) of e. 3 has no larger 
connotation than isimplied by the language - 
of sub-s, (1). Improvements are set forth in ° 
s. 4 and thereis nothing in that list which 
could include the improvement of urban 
dwellings. Ithink it is entirely foreign åo 
the intention of the Actto hold that because 
a house ora shop must necessarily stand 
upon land, therefore, whenever a house or 


um 


. .. aequired by prescription—W aste land— Possession, pre- 
: e m pre 


. « BRroonp OIL 


within the meaning of the Act and if there 


` happen to be some small yard appurtenant 
- to the shop that would make no difference. T, 


~ think it has invariably been held in Malabar 
that the Act applies to agricultural holdings 
and also to what are known as kudiviruppu 


'. or vacant sites.available for buildings and 


does "not apply to sites which are already 
mainly oeéupied by houses or shops. It 


' follows, therefore, that the respondent in 
this appeal can, derive no benefit from the. 


provisions ofthe Act and he must be held 
to the terms of his contract, Ex. C, by. 
which he has undertaken to remove the 


'* oven. Ido not know why the translator. 


of this Court should call it a bread safe, 
at the expiry of his lease. The appeal. 
‘is „accordingly allowed and ` the decree 
. of the District Munsif is restored with costs 
throughout. e 
YN. Appeal allowed. 


ec 
hd 


"| LAHORE HIGH COURT.  - 
ArPEAL No, 2310 or 1525. 
May 4, 1997. 
- .* Present:—Mr. Justice Zafar Ali. 
“JIWAN, SINGH AND OTHRRS— PLAINTIFFS — 
í de APPELLANTS °° : 
versus 


: RESPONDENTS. ER 
^ Basement—Right to bury the dead, whether can be 


sumption of. ! n . ` 
<No body can acquire by prescription aright to 

bury thee dead in land belongiitg to others, such an. 
easement being unknown to the law. . ; 

` Gopal Krishna Silv. Abdul Samad Chaudhri (1), 

and Mangat Ram v. Siraj-ul-Hasan (2), followed. 


. Ja the case of waste land possession fellows title. 


Second appeal from a decree of the 


. ‘District Judge, Gurdaspur, dated the 4th 
July, 1925, reversing that of the Subordi- ' 
nate Juage, Second Class, Gurdaspur, dated’ 


the 2nd January, 1925. | . p 
.. Mr. Des Raj Sawhney, for the Appellants. 
' " JUDGMENT.—The land in dispute 


about 26 kanals in area is a portion of' 
the shamilat. of village Shankarpur and it ' 


was shown in the Revenue Records of that 
village as-in possession of the proprietors 
of. the village before 1915. In the jama- 
bandi of 1915, however, it was shown as a 


: .graveyardinthe possession of Muesalmans of 


| et : DARBARILAL V, HAZARILAL, 
`- ghop is: leased the tenant is lessee of land 


" O03LO. 1927] 
village Dhadiala which bounds with Shankar- 
pura. Theproprietorg of village Shankarpura-: 
sued to recover ‘possession of the land and- 
their suit was decreed by the trial Court. 
but on appeal by only one of the defendants, : 
the learned District Judge dismissed their: 
suit, They appeal. e 

Some of the respondents have not been 
sérved and none .is represented in this 
Court, Counsel for the appellants does not 
want an adjournment for fresh notice to 
the defendants who have not been served: 
and submits that the appellants are pre- 
pared to suffer the consequences of the 
omission to serve ‘those respondents with’ 
notice, | as : 

There can be no manner of doubt that: 
the plaintiffs-appellant8 are the owners of 
the land and that asthe land was lying 
waste, it was presumably in their posses-' 
Bion. It cannot be said that tlté defend- 
ants are in adverse possession of that por-- 
tion of the land where there are no graves.. 
As held in Gopal Krishna Sil v. Abdul. 
Samad Chaudhri (1) which was followed in. 
Mangat Ram v. Siraj-ul-Hasan (2), nobody. 
-can acquire by prescription a right to . 
bury the dead in land belonging to other. - 
persons—such an easement being unknown: 
to the law. I, therefore, accept the appeal 
and reversing the judgment and decree. 
‘of the lower Appellate’ Court restore that. 
of the trial Oourt. This decree will have 


> ) : E '' no effect as against the defendanta-respond-' ` 
. ,KARAM DIN AND oTHERS—DEFENDANTS— | 


ents who have not been served with noti¢e 

of this appeal. No order as to coste in thia: 
` Court. Ji 

RL. 

A. N. A. t ; - 
` (1) 66 Ind. Cas. 640; 34 O. L. J. 319. 


@) 78 Ind. Cas. 152; 6 Lah. L. J. 180; A. I. R. 1924 
‘Lah. 492. H : 


Appeal accepted. 


: NAGPUR JUDICIAL COMMIS- : 
SIONER’S COURT. 
: SEeconp Oivin ArPEaL No, 375 or 1926. 
*  JdJune30, 1927. | 
5o Present;c-Mr. Findlay, J.O. > 
eDARBARI LALIZ-PLAINTIFF—À PPELLANT.- 
0750 00 0.yergus z 
'HAZARILAL-—DEFPENDANT— RESPONDENT, 
Transfer of Property Act (IV of 1882), s. 6—Right 
to recover past mesne profits, whether transferable. 
A sale of the right to recover mesne profits, which 
has accrued due is not invalid on the ground that it 
-is the transfor.of a mere right to sue. [p. 679, col. 2.] 
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Seth Lachmi Narayan v. Dharamchand (1) fol- 


‘Prohla’ Chandra Das v. Biewa Nath Bera (2), dis- 


sented ' om. . 


Appeal against a decree of ihe District . 


Judge, Nagpur, dated the 29th March, 1926, 
in Civil Appeal No. 113 of 1925. 
Mr. V. R. Dhoke, for the Appellant. 


Mr. A. V. Wazalwar, for the Respondent. 


JUDGMENT.—The plaintiff-appellant 
boughta4-annas shgre in Mouza Kanhargaon 
(Nagpur) from the former malguzar Raj- 
kumar. He brought the present suit for pro- 

.fits from the defendant-respondent, the 
village lambardar, for the years 1921-1922, 
1929-1923 and 1923-1924. The main facts of 
the case are sufficiently clear from the judg- 
ment appealed against and three questions 
arise for decision: in the present second 
appeal, 
the learned District Judge was correct ia 
holding that the plaintiff could not claim 
profits for the year 1921-22, these having 


accrued in favour of the plaintiff's pre-. 


decessor-in-title before the sale. The learn- 


^. ed District. Judge, relying on an unreport- 


ed decision* of Batten, A. J. C., in Second 
Appeal No. 736 of 1915, decided on the 
. 19th March, 1917, held that the claim for 
pro^üis of the year.in question could not 
be sustained as the sale amounted to a 
mere assignment of aright to sue within 
the meaning ofs.6, cl. (e) of the Transfer 
. of Property Act. Shortly after the learned 
District Judge gave his decision, an autho- 
ritative case on this point was published 
' viz, Seth Lachmi Narayan. v. Dharamchand 
(1) and it is obvious that prima facie this 
decision must now be given effect to by 
me unless, as I have heen asked ‘by the 
Pleader for the respondent to do, I sae 
cause to dqubt the propriety or correct- 
ness of the reported decision and refer the 
question at issue to a Full Bench. 


Considerable stress has been laid by © 


the Pleader for the respondent on the de- 
cision of Suhrawardy and Graham, JJ., in 
Prohlad Chandra Das v. Biswa, Nath Bera 
(2) but, for my on part, I am unable to con- 
cur in the reasoning contained ,in that 
decision and the great weight of case 
' authority, as has been pointed out by Halli- 
fax, A. J. O., in the case quoted above; is 

(1) 97 Ind. Cas. 189; 22 N. L. R. 108; 9 N. L. J. 100; 


A. L-R. 1926 Nag. 396. e 
2) 82 Ind, Cas. 411; 51 C. 972; 28 O. W, N. 894; 40 
Q. L. J. 79; A. I. R. 1924 Cal. 1047. > 





“hee reported as 47 Ind. Qas. 159—[Ed.] 
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The first of these is as to whether ' 
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toa direstly contrary effect. Apart from 
the case authority however, E can see no 
reason whatever for supposing that the 
right to claim profits previously accrued 
on a property like the present one sold 
to the plaintiff-appellant—profits € right, 
in this instance expressly transferred—does 
not amount to an actionable claim within 
the meaning of the definition contained in 
8.9 of the Transfer of Property Act. On 
the other hand, I fail to understaid .how 
the right to claim a debt like the present 
one in respect ofthe profits for the year 
1921-1922 can be described with any pro- 
priety as the transfer of a mere right to 
sue. In view of the deliberate inclusion 


of the past profits for the year in question | 


in the sale, it seems to me clear that there 


was a valid transfer conveyed to the . 


present appellant of the right to sue for 


these profits. loan, in short, see no reason . 


whatever for differing from the decision 
of Hallifax, A. J. O., quoted above and I 
may add,that a corresponding view in 
which I entirely concur, was taken by 
Draké-Brockman, J. ©. in Second Appeal 
No. 111 of 1911, decided on 13th November, 
1912. Iam of opinion, therefore, that the 
learned District Judge erred in holding 
that the profits for the year 1J21.1022 were 


not recoverable. oe 
[The rest of the judgment is not material for the 
purposes of this report,—[Ed.] 
G. R, D, 


Case remanded. 


——— 


PATNA HIGH COURT. 
APPEAL FROM ORIGINAL Decana No, 23 
' oF 1924, 
July 14, 1997, . 
Present:—Mr. Justice Ross and Mr. 
. . “Justice Kulwant Sahay. 
BIBI UMATUL RASUL AND ANOTHER— 
Durenpants—APPELLANTS 
g . versus * 
NAGESHWAR BUX RAI, PLAINTIFF 
AND BIBI SLAMA AND OTHERS —DEFENDAMNT 
" — R&sPONDENTS. f 
Jagirdari grant—Resumption—Family becoming 
'lawald,' meaning of—Grant to Kazi—Service, whether 
publie or private. j 
An entry in the Record of Rights showing a şagir 
to beresumable after the family becomes “lawald” 
must be construed as meaning that the jagir*ig 
resumable on failure of male heirs; |p. 681, col. 1.) 
A jagir granted to a Kazi for services which-were for 
the convenienee of the tenants of the zemindar is of 


- a private, and notofa public nature. [p. 681, col, 2.] 
. 4 a 


e 
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Appeal from a decision of the Subordinate 
Judge, Palamau; dated the 6th-of September, 
1923., - 

Messrs.. Kailashpati, Kurshed Husnain, 
Nurul Hasan, Syed Ali Khan ana A. H. 
Fukhruddin, for the ‘Appellants. 

Messrs. N. K. Prasad II, Sarjoo Prasad, 
D. P. Sinha and S, M. Mullick, for the Re- 


spondenta. 
JUDGMENT. 

Ross? J.—This was a suit by Babu 
Nageshwar Bux Rai of Bisrampur for the 
resumption of Mauza Nimia, Tappa Taria 
within his .zemindari which was given in: 
settlement as a service jagir by his ancestor 
to the ancestor of Syed Kazi Hamid Rasul, 
the husband of defendant No. 1. : 

The case for the plaintiff was that under 
the terms of the settlement and according 
to the custom and usage of Chota Nagpur 
such jagirs are resumable on the failure 
of male issue or on discontinuance. of 
service, Hamid Rasul died on the 16th 
of September, 1913, leaving no male issue. 
and the defendants are his widqws and. 
sisters and daughters. The defence was 
that whatever might have been the origin 
of the defendants’ title they, and before 
them Kazi Hamid Rasul and his ancestors, 
had been holding the village free of any 
service whatsoever at a fixed quit rent;. 
that the jagir was not a service jagir 
limited to male issue or resumable either 
by its terms or by custom. The learned 
Subordinate’ Judge found that the jagir 
was & jagir resumable on failure of male 
issue and gave the plaintiff a decree. 

The argument on behalf of the defend- 
ants-appellants is that there is practical- 
ly no evidence of the terms ofthe grant, 
no sanad being produced;.and there is*no 
evidence that the jagir was & tenure held 


for service of a nature personal to the, 


grantor or his family; that the services 
which the learned Subordinate Judge hes 
found to be rendered by the jagirdar. are 
the registration of documents and perfor- 
mance of marfiages between Muhammadans, 
and ‘thesg are services of a public, and not 
of a private, character, and, conseqtiently, 


-the grantor is not entitled. to resume., It 


` és further argued that the. khewat has been 


misconstrued and that the suit is barred 
by limitation. 

The argumenton limitation is that ac- 
cording to the evidence, Khoda Bux one 
of the jagirdars died about a hundred: 
years ago leaving no iseue' and that the. 


NAGESUWAR BUX RAT, [103 I, 0. 1927] 


cause of action arose on his death; But 
there is nothing in this argument. "There 
was no plea of limitation and no issue. 
The learned Advocate for the appellants 
referred toa genealogical tree (Ex, A) in 


“ support of his argument that Khoda Bux 


left no issue. It would appear that on 
the death of Khoda Bux (if indeed the 
person of that name who appears in the 
kursinama ever held the jagir) the pro- 
perty went toa collateral, But it is impos- 
sible to believe thatthis Khoda Bux who 
is of the same generation as Hamid Rasul 
died 100 years ago and ifindeed the grant 
was made to one Khoda Bux and he died 
100 years ago, then it -is almost ‘certainly 
not the Khoda Bux of tke kursinama. 
According to P. W. No. lin cross-examina- 
tion KhodaBux was grandfather or great 
grandfather of Hamid Rasul, Moreover 
itis not the case of the plaintiff that the 
tenure descends in tail male: it continues 
as long asthere is a lineal male descen- 
dant ofthe original grantee-in the male 
line:.and it is.common ground that the 
last male-holder Hamid Rasul was a 
lineal descendant of the original grantee, 
The real question in the case is as to 
the nature of the ‘grant. In the absence 
of the sanad itself which is said to have 
been lost, the principal evidence is the 
khewat of Nimia (Ex. 7) which shows 
this jagir as: resumable and states that the 
malik of khewat No. 1 has the right to 
resume after the family of Kazi Syed 
Khoda Bux becomes lawald. One prin- 
cipal controversy is as to the meaning of 
"lawald" whether it means "issueless" or 
“without male heirs". Ifthe former is the 
meaning, then the plaintiffs suit must 
fail. But it is pointed out on behalf of 
the respondents that according to the 
custom of Chota Nagpur “aulad@” is inter- 
‘preted to mean "male issue". A number 
of judgments have been produced in this 
case (Exs. 3, 5 and 8) showing that 
in Palamau service-jagirs are resumable 
on failure of male issue. Three cases 
were cited in which the limited construc- 
tion has been put on the words “al aulad" 
or simildr words. Perkash Lal v. Ramesh- 
war Nath Singh (1), was & case of the 
"Kanda Raj in Hazaribagh and there it 
was held that according to a custom 
proved to have prevailedat the time of the 
grant and subsequently in that part ofthe 


_(3) 31 O. 581. 
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‘country, the words “al aulad™ mean lineal 
male descendants only. In Ram Narain 
Singh v. Ram Saran Lal (2), the words 
were “putra poutradi". That was a case by 
the Ramgarh Raj in Hazaribagh and it was 
held by the Judicial Committee on the 
evidence that thejagir was resumable on 
failure of male heirs in the direct line of 
descent. In Rameswar Lal Bhagat v. Girwar 
. Prasad Singh (3), a case relating to ‘certain 
villages within the zamindari ofthe Raja 
of Palamau, it was accepied on both sides 
that grants by the Rajas at Palamau aud 
‘elsewhere in Chota Nagpur were ordinarily 
resumable on failure of male lineal descend- 
ants: so in Brojokishore Ram) v. Jagat 
. Mohan Nath Sahi Deo (4), the local custom 
-in Chota Nagpur was referred to by which 
the words “putra poutradi" mean descen- 
dants of the grantee in the male line. 
Hunters Statistical Account, Bengal, Vol. 


XVI, p. 395 in dealing with the land tenures ` 


in Palamau; it is said that the Government 
could resume those jagirs in: case of failure 
of lineal male heirs ofthe orginal grantee 
according to ancient custom. In Mitra's 
Land-law of Bengal, Second Edition atp. 

527, the learned Author in dealing with 
jagirs in Chota, Nagpur eays that “the in- 
variable custom with regard to these jagirs 
| is that-these are resumable bythe grantor 
on failure of male heirs of the body of the 
grantee.” In the final report of the Survey 
and Settlement-Operations in the District 
. of Palamau in 1913-1920 at page 106, it is 
stated that the jagirs are resumable ‘on 
failure of male heirsof the orginal grantee 
unlessin any particular case it is otherwise 
specifically mentioned in the sanad, In 
the Gazetteer of the District of Palamau 
at page 156 among the jagirs are enumerated 
jagir kanungo and jagir kazi or grants madé 
in virtue of th office cf kanungo or kaz} and 
in lieu of an official salary; and, at page 158, 

itis stated that jagir tenures were original- 
ly granted for services which are for the. 
most part no longer either demanded or 
performed. They are generally on fixed 


rent and heritable, but reeumable on failure: 


of male heirs. 
There can, ‘therefore, be no doubt about 
` theg eneral rule; and the entry in the Record 


of Rights must be construéd aa meaning thats ^ 


(2) 50 Ind. Cas, 146 O. 683; 29 O: L. J, 322; 36 M. 
L.J. 344; 17 A. L. J. 398: 91 Bom. L. R..597; 23 O.W. 
N. 866; (1919) M. W. N. 518; 26 M, L. T. 207 (P. C.). 

(3) 45 Ind. Cas. 888; (1918) Pat. 156; 5 P. L. W. 316 - 

. (4) 58 Ind, Cal, 486; 3 P. L. J, 285; (1919) Pat. 209. 
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the jagir is resumable on failure of mal 


heirs. Therefore, this entry is against th 
case of the appellants. 

The learned Advocate for the appellants, 
however, referred to the decision in Rajak 
Nilmoney Singh Deo v. Government (5), 
where the Judicial Committee held that if 
the services to be rendered were of a public 
nature and not solely private or personal, 
the Raja could not resume the land. He 
‘also referred to the decision in Radha Per- 
shad Singh v. Budhu Dashad (6), where the 
distinction between a grant for services of 
a publie nature and for services private or 
personal to the grantor was referred to; and 
it was observed that in the former casethe 
zamindar is not entitled to resume, while 
in the latter case he may do so. "That was 
a case of private services anda resumable 
tenure. The case.in Rajah Nilmoney 
Singh Deo. v. Government. (5) was 9 case 
(as their Lordships point out) where 
the sanad had really emanated from the 
Government of India and purported to. 
be grantedeby those who had power over 
the land at that time. Thatis not the case 
here. It appears from the passage already 
quoted in the Gazetteer that jagir kaziis 
resumable.. It must be taken that. this was 
a jagir granted for-services which were for 
the convenience of the tenants of the 
zamindar and were, therefore, truly of &' 
private, and not of a publicnature. 

The appeal must ‘be dismissed "with 
costs. 

Kulwant Sahay, J.—1 agree. 


B. K. P. Appeal dismissed, 
^ (5) 18 W. R. 321. 
, (8) 22 O. 938; 11 Ind. Dec. (xN, s.) 622 


. e 


OUDH CHIEF COURT. 
"Bgconp Civir, APPEAL No.:155 or 1927, 
: July 20, 1927. 
Present: —Mr. Justice Hasan. | 
RAM BHAROSAY—PrAiNTIEF è 
i-us Miseni ' ' 


*Ráni QAMAR. ZAMANI BEGAM 
—DEFENDANT—RESPONDENT. ' 
Easements Act (V of 1882), ss. 50, 56— License to 
build house in village site~—Right of licensee to trdns- 

fer house. 

Where the right to build a house on a village site 
and to live.in the building rests on license granted by 
the owner of the site, the owner y the house has no 


“right to trangfor it. [p. 604; col. 2 
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‘Second appeal against an order of the’ 
First. Subordinate.Judge, Bahraich, dated- 
tne 21st February 1927, setting aside that‘ 
ot the Munsif, Qaisarganj at Bahraich, dated 
the 30th September, 1926. Ho AE A 
. Mr. Ishwari Prasad, for the Appellant; ^ 
7: Mr. Niamat Ullah, for the Respondent. - 
. dUDGMENT.—This is the plaintiff's 
appeal from the decree of thd First- 
Subordinate Judge of Bahraich,'dated the. 
Zlst.of February, 1927, reversing the decree 
of the Munsif of Qaisarganj; dated the 30th- 
of September, 1926. i i 
' "The plaintiff seeks  the- recovery of 
possession of a house situate at Imalia. 
Bazar, Pargana Hisampur, in the District of- 
Bahraieh. The chief defendant, Rani 
Qamar Zamani Begam, is the owner of 
Imalia Bazar and she has recently built 
the house.in question as a pacca structure. 
The plaintiff claims title to the house on the: 
basis of a deed of possessory mortgage 
executed in favour on the 25th of Octo- 
ber, 1922 by Imamdin and Maula Bakhsh, 
defendants Nos. 3 and 4. The title of 
Imamdin and Maula Bakhsh rests on a deed’ 
of sale of the 4th of July, 1921 executed by- 
one Sardar Muhammad Khan‘in respect of: 
the house in question as itthen was. The- 
defence.of Rani Qamar Zamani Begam, 
which has been accepted by the lower 
` Appellate Oourt is that the plaintiff and his 
- predecessors-in- interest had no title in the. 
site over which the house stands nor had 
they power to make a transfer of the house: 
in question. i : E i 
The lower Appellate Court has applied 
the law to this case as it was enunciated in 
several decisions` of the High Gourt at” 
Allahabad and of the late Court of the 
Judictal Commissioner of Oudh. The cases 
: are collected in Azmat-un-gissa v. Ganesh 
Parshad (1), a decision of mine. - - 
The argument in second apptal is that 
the learned , Subordinate Judge has com- 
mitted an error of law in applying the 
cases mentioned above to the facts of the 
present case for the reason that those cases 
turn on thefact thatthe tenante whose 
transfers were impeached  tHerein were 
agricultural tenants and the villagés in 
which the houses in question were situated. 
were agricultural villages. 
-. .Thisis true that those cases are of that 
. lass. The other elass of cases to which 


(1) 83 Ind. Gas. 51; 11 O. L. J. 750; 100. & A. L. R. 


1305: L. R. 8 A. (0.56; A.. I. R. 1928 Oudh 262; 10 
W. N. 515,28 0. 0.11; —- is 
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the learned Pleader for the appellant drew 
my attention consists of cases in whicha 
plea of adverse possession as against the 

zamindar seeking recovery of possession. 
ofa house or site ofa house within his 

zamindari succeeded on evidence.’ They 
are the cases of Bahadar v. Khair-ud-din 

Hussain (2), and Incha: Ram v. Bande AU 

Khan (3). In respect of these cases it is 

sufficient to say that there is no question of 

adverse possession inethe case before me. 

The origin of the occupation of the site of 

the house in question by the firet tenant, 

Sardar Muhammad Khan, is known. He 

has given evidence in this case and says 

that in the year 1903 he was given per- 

mission by the zamindar to build a kachcha 

house on this piece of land which was then 

parti and that he paid a nazrana in 

consideration of the permission. 

There is no clear finding asto whether 
Imalia Bazar is an agriculturalor non- 
agricultural village but it appears to me 
that the appeal may be decided on the 
assumption that the village is of the latter 
deseription. It has been found by the 
Oourt below and the finding is supported: 
by the contents of the deed of mortgage on 
whieh the plaintiff relies that there was no 
super-structure in existence at the, time 
when the defendant commenced new 
construction of a permanent character: in’ 
other words the previous kachcha house 
had practically ceased to exist exceptin a 
ruined condition and when that condition 
came to happen the defendant, that is 
the -zamindar of the village, started 
construction. 

On the above facts, it is clear to my mind 
that the origin of the right to build and,to 
live inthe building rests on ‘license’ by 
the owner ofthe site in favour of Sardar 
Muhammad Khan within the meaning of 
s. 50 of the Indian Easements Act, 1882, 
and that it could not be transferred by the 
licensee as transfer is prohibited by s. 56 
of the same Act, The title of the plaintiff 
founded on the transfer by way of mortgage 
and the mortgagor's title founded on the 
sale effected by the original licensee must, 
therefore, fail. 

The appeal fails and is dismissed with 
tosts. . ‘ 

A. N. A. Appeal dismissed. 


. (2) 29 A. 133; 3 A.L J. 160; A. W. N. (1906) 305. 
` (8) 11 Ind. Qas. 52; 33 A. 197, 8 A. L. J. 877, 
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` CALCUTTA HIGH COURT. 
APPEAL FROM OxIGINa&® Onapg& No. 3 
or 1926. i . 
; May 17, 1927. 
Present :—Sir George Claus Rankin 

Kr., Chief Justice, Mr. Justice Buckland 
ps and Mr, Justice Cammiade. 4 

Tus CORPORATION or Tug TOWN 

: oFOALOUTTA-—DEFENDANT—  - 

f ; APPBLLANT 

due versus, < 

ASHUTOSH DE-—PLAINTIFE— 

RESPONDENT. 

Calcutta Municipal Act (III of 1928), ss. 127 (a), 
1831 (1) I41—Assessment—Fixing of standard value— 
Principles—Calcutta Rent Act (III of 1920), s. 26— 
Assessment, whether can be increased above standard 
rent—Appeal to Court of Smail Causes—Desirability 
of recording evidence in full. 

Held, (per Rankin, C. J., Buckland, J., and Cammi- 
ade; J., agreeing with Mukerji, J.)—The Corporation 


of Calcutta, jn assessing premises under s. 131,. 


sub-s. (1) of the Calcutta Municipal Act in 1924 
whén the Calcutta Rent Act, 1920, was in force, were not 
competent to increase the assessment above the rent 
at which the premises were let on the 1st November, 
1918, and which under s. 2, sub-s. (f), cl. (i) of the 
Calcutta Rent Act, 1920, was the standard rent of 
the premises. [p. 688, cols.l & 2.] 

“Section 26 of the Caleutta Rent Act stands in the 
way-- of . enhancing assessment above the standard 
rent. [p. 684, col. 1.) 


of. assessment under s. 127 (a) of the Calcutta 


Municipal Act, the standard value upon which the' 
rétes- have to be calculated is the value of the’ pro-. 


perty-to the owner, which is to be measured, whe- 


ther he occupies the property himself or lets it to - 


a tenant, by the amount of rent per annum it would 
bê worth toa hypothetical tenant; and in order to 


find what a hypothetical tenant would give, one must- 


not take into consideration a man who does not 
avant the premises for the'use for which they are 
built buf wants to use them for some otherj[purpose, 
unless itis shown that they cannot be let for the 
purpose for which they are built. [ibid.] 

“R. v. London & N. W. Ry., Co. (1), È. v. Londos 
School Board (2) &nd Secretary of State for India v. 
Municipal Commissioners of the City of Madras (3), 
followed. . 

Per Mukerji, J.—The law having provided for an 
appeal from the decision of the Judge of Small 
Causes, in such cases it is desirable that evidence in 
these oe should be resorded in full. [p. 685, 
eol: 2. 

“Appeal against an order of the Chief 
Judge, Calcutta, Small Cause Court, dated: 
the 7th of July, 1925. i 

Mukerjiand Roy, JJ., before whom the 
case came on for hearing having differed, 
the appeal was heard under s. 98, Civil 
Procedure Code, by Raukin, C. J., Buekland 
and Cammiade, JJ. 

Ree eS JUDGMENT. 

‘ Mukerji, J.—This is an appeal prefer- 


red by the Corporation of Oaleutta under’ 
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"Held, (per Mukerji, J. and Roy, J )—For purposes” 


“making the assessment. 
-of s. 127, cl. (a) of the 
pal Act are these:—"The annual value 


683 
A ee sub-s. (3) of the Calcutta Municipal 


The facts of the case are not disputed, 


: The respondent is the owner of premises 


No. 3, Gour De Lane, which iga 
land with a tile-roofed structure e 
ing of l4rooms. He has let it out to one 
Giribala at a rent of Rs. 32 per month 
Giribala has sub.let some of the rooms to 
different persons, keeping one room vacant 
and the rest for herself.. At the time 
of assessment in 1924 which was a six- 
yearly assessment under s. 131, sub-s; (1) 
of the Calcutta Municipal Act, the officers. 
of the Corporation held a local enquiry 
and caleulated the rent on the basis of- 
that paid by the sub-tenants and what r 
Giribala ought to pay for the rooms that; 
she was occupying as well as for the room - 
that she kept vacant. This came up to^ 
Rs. 51-4 a month. Making certain de- 
ductions the annual value was fixed at 
Rs. 447 as against Rs. 261 which was the- 
annual value assessed in 1918. On an 
objection preferred by the respondent the - 
Deputy Executive Officer reduced it to- 
Rs. 393. The respondent then appealed to. ` 
the Court of Small Causes under s. 1l 
of the Oaleutta Municipal Act. The learned’ 
Chief Judge has held that the pre- 
mises used to fetch a rent of^ Rs 28 a 
month on the Ist November, 1918 and 
that was the “standard rent" under-s 9; 
sub-s. (f), cl. (i) of the Calcutta Rent Act - 
1920, and that under s. 26 of that Aet the 
assessment of the premises could not, be.. 
made above the said standard rent Cal: - 
culating on that basis he fixed- the. 
annual value at Rs, 272-9-4, It is conced- - 
ed of behalf of the respondent that*there ` 
is an pum ore ealeulation and the ° 
amount caleulafed in this : 
m pig 5 way Should be 4 
Fhe appellants’ first contention ; 
the learned Judge has not adapted p 
right principle that should be Adopted in 
Now, the wosds 
Calcutta Muniei- 


seus x sna e Cemed to be 
annual rent at which the land or build.: 
ing might at the time of Aa 
reasonably be expected to let from year to 

year less, etc.” The words “neasonably be 

expected to let” also occur in the Paro. 
chial Assessments Act (6 & 7 Will IV. 
c. 96) and in the City of Madras 
Municipal Act I of 1884. Upon the- in. 


the gross 


IA 
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terpretation of these words ia the Paro- 
chial Assessments Act in the cases of R. v. 
London & N. W. Ry, Co. (1) and R.v. 
London School Board (2) and other cases it 
has been held that the standard value upon 
which the rates have to be calculated is the 
value of the property to the owner which is 
to be measured, whether he occupies the 
property himself or lets it to a tenant, by 
the amount of rent perannum it would be 
worth toa hypothetical tenant; and when 
you want to find what a hypothetical 
tenant will give, you must not teke aman 


who does not want the premises for the- 


use for which’.they are built but wants 
to use: them for some other purpose, unless 
you can first show that they cannot be 
let for the purpose for which they are 
built. These principles were adopted in 
interpreting the expression as used in 
s. 123 of the City of Madras Municipal Act 
in Secretary of State for India v. Munict- 
pal Commissioners of the City of Madras 
(3). The learned Judge in the present case 
had no occasion to adopt these principles 
in the view that he took of the matter, but 
if they are to be applied it may be conced- 
ed that the officers of the Corporation pro- 
ceeded on right lines and the assessment 
made by the Deputy Executive Officer is 
fair and reasonable. 


The next contention of the appellants is. 


to the effect that the learned Judge is en- 
tirely in error in taking into account the 
provisions of the Calcutta Rent Act, 1920, 
and in holding that s. 26 of that Act 
stands in the way of enhancing the assess- 
ment above the standard rent. 
ity relied upon in this connection is the 


. House of Lords case of Poplar Assessment 


Committee v. Roberts (4). In that case Lord 
Buckmaster, Lord Atkinson, Lord.Sumner 
and Lord Parmoor (Lord Carsore dissent- 
ing) held that in arrivingat the valua- 
tion for the purposes of the Valuation 
(Metroplis) , Act, 1869, of a heredita- 
ment to which the Increase of Rent and 
Mortgage Interest (Restrictions, Act, 
1920, applies, the maximum gross value 
to be assigned to that hereditament is «not 


limited to the standard rent of the here- : 


(1) (1874) 9 Q. B. 134. i 

93 (1886) 17 Q. B. D. 738; 55 L. J. M. C. 169; 55 L. 
T SC 31 W. R 583; 50 J. P. 419. : 

(3) 10 M. 38; 3 Ind. Dec. (v. s.) 777. ; 

(4) (1922) 2 A. O. 93; 91 L. J. K. B. 449; 127 L. T. 
99; 86 J. P. 137; 20 L, Q R. 317; 66 S.J. 386; 38 T 


D i 
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ditament together with the additions there- 
to permitted by the latter Act. It was 
further held by Bord Buckmaster, Lord 
Atkinson and Lord Parmoor (Lord Sum- 
ner expressing no opinion on the point) 
that the Act of 1920 is not to be taken into 
account in determining the valuation for 
rating purposes of the hereditaments to 
which it applies. In substance what was 
held in this case was, as Lord Buck- 
master put it, "that the rent that the 
tenant might reasonably be expected to 
pay is the rent which, apartfrom all con- 
ditions affecting or limiting its receipt in 
the hands of the landlord, would be regard- 
ed as areasonable rentfor the tenant who 
occupied under the conditions which the 
Statute of 1869 imposes,” Section 4 of 
the Valuation (Metropolis) Act, 1869 it 
maylbe mentionedihere, defined “grossvalue” 
as the annual rent which a terant might 
reasonably be expected, taking one year 
with another, to pay for an hereditament 
if the tenant undertook to pay all usual 
tenant's rates and taxes and the landlord 
undertook to bear the cost of the repairs and 
insurance, and “rateable value” as the gross 
value after deducting the probable annual 
cost of repairs and insurance. 

Now, the meaning of the words of s. 127 
of the Calcutta Municipal Act—“The gross 
annual rent at which the land or building 
might at the time of the assessment reason- 
ably be expected to let from year to year"— 
to my mind is not exactly what is con- 
veyed by the expression “annual rent which 
a tenant might reasonably be expected 
taking one year with another to pay,” which 
occurs inthe Statute of 1869. "Letting" 
connotes a contract which must mean a 
contract enforcible at law and in that way 
the restrictive prohibitions of the Calcutta 
Rent Act, 1920, come in for consideration, 
while “paying” is an act which may be 
done voluntarily by the tenant without the 
aid of or unfettered by any provision of law. 
The words "at the time of the assessment" 
indicate that the condition of 
things in :924 has to be taken in!o account, 


"The Caltutta Rent Act, 1920, was in force 


then. 

e But assuming that the two expressions 
to which I have referred mean the same 
thing there iss.26 of the Calcutta Rent 
Act, 1920, that has to be reckoned with 
The like of it is not to be foundin the 
Increase of Rent and Mortgage Interest 
(Restrictions) Act, 1920. Section 20 says:— 


' that the 


^ 
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"During. the continuance of ‘this Act, the 


Corporation of Calcutta, or any other local 
authority shall not raise, its assessment of 
any- premises above the standard rent on 
the ground of the increase of value.” It has 
been contended on hehalf ofthe appellants 
assessment of 1924 was not an 


E 
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assessment on the ground, of the. increase ` 


` (5),the English Act, on, the lines of which’ 


of .valué such as is contemplated. by s. 26. I 
confess Ido not understand this ‘argument. 


The assessment, no doubt, is made on the. 


basis of actual occupation, but the assess- 


ment is raised-onlyebecause the . value has , 
"| jnereased. In my opinion the words “on 


the ground of the increase ‘of value” in 
s. ,26. save only such assessments as are 
made on alterations and improvements and 
the like. It may be said that s.7 of- the 


ment since the Ist.day.of November, 1918, 
and, therefore, militates against this view 
ofs. 26. It is well known that the Courts 
have often met with difficulties in inter- 
preting thé provisions of this Act, and as 
observed in the case of iRawlinson v. Alger 


this Act- closely follows,is not always easy 


‘of interpretation. It may be that.s. 7 


contemplates a case of raising of the assess- 


-ment ‘above the standard .rent in cases 
vehere alterations have been effected or sub-tenants and made h 


- improvements have ‘been made. However 


at. may be, the provisions of s 26'are, 
i my. RCM plain, and without: doing 
violence toits language it is: not Possible 
to hold that the Corporation, is at. liberty 
to increase the assessment above the stand- 
ard rent. Rupees 28 is the standard. rent of 
the premises within the meaning of s. 2, 
sub-s.. (f), cl. (i) of the Act, the other 
elauses having no application to the case, 


_ Ido notsee.any indication that the. words 


“standard rent" in.s.26: were not meant 


-to refer to gl. (i) where the other clauses 


are. not applicable. I am, therefore, of 


. plaintif Asutosh De owns . 
: No. 3, Gour. De Lane in Calcutta, It isg 
. structure with atiled-roof which has about’ 
Act contemplates an increase of ‘assess-: 


. the sub tenants. 


with: this order and he 


opinion that the view taken by the learned - 


Judgeisright. . . 


‘Tt has been argued on:behalf of the ap- 


‘pellants that thecontention based.on s. 26 


was not put forward on’. behalf. of the 


respondent at. any earlier stage of the: 


proceedings. This is-quite true, ebut I do 
not think the appellants have. in any -way- 


been prejudiced, the question ' involyed i 


being one of law only. - 


5 
K ) 


* 


' the.standard rent and 


. . Oaleutta has come. up’ 
(1921) 90 I, J, K, B, 497; 124 L, T. 512; 19 L; 
18, s A d 
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Ldesire to say one word more and that ` 


is with regard to the recording of the evi- 
dence in.these cases. The law having pro- 
-vided for an appeal from the decision of 
the learned Judge, it is desirable that the 
evidence should in these cases be recorded 
in fall..." t A 

The result is that,.in my opinion, the 
order of:the learned J udgeshould be varied 
by raisingthe annual 
and ‘subject to this modification this appeal 
should bs dismissed.’ : ' 407 


'Roy, J.—This appeal is: from the deci-. ` 


sion of the learned Chief Judge of the 
Court of Small Causes, Oaleufta. 'The 


the ` premises 


15 rooms. ‘The plaintiff has let it out to 
one Giribala at a rent of Rs, 32 per month 
inelusive of taxes, i 
used to get Rs. 28 as rent. 


which assessment wasmade under the old 


- Qaleutta Municipal Act having . expired at 


“the close of 1994, a fresh assessment wag 


made by, an officer of the Corporation, . 
' It appears that Giribala lives in some of 


the rooms and leis the rest out on hire to 
sub-tenants. The officer of the Corpora- 
tion held a local enquiry and questioned the 


the basis of occupation 


2 The, rent calculated per 
mensem was Rs. 51-4-0 per. month, after. 
making certain, deductions the assessment 


. 393, - The plaintiff 


‘Small Cause Court under s, 141 of the Cal- 
_cuttå Municipal Att of 1923. a 


assessment under s, 26 
Rènt Act, 1920, which Prevents any increase 


.` beyond the standard rent of the premises, 
. The learned Judge ‘accepted this e and: 


he held.that Rs. 28 being the rent i 
in November, 1918, it E erae 


'&sseesment should be. 


. and he gave his decision accordingly, 


From ‘this: decision 


the learned Vakil on 


„that the’ question ofstandard rent has hear 


value to Rs, 295.10-5^ 


Formerly the plaintiff 
The period for. 


is assessment on 
by Giribala and: 
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application in the case, that the Calcutta 
Rent Act, 1920, is expiring at once aad 

^eanno& ‘control an assessment which is 
going to last for'several years and that the 
' restriction imposed by the Act is only 


against the landlord and has nothing to do - 


with the assessment which is to be made 
^ on the basis of occupation. It is argued 
that the real question has been lost sight 


of, viz., that itis not the rent payable to` 


. the landlord which determines the mode 
of assessment but the rent paid by the ac- 
- tual oecupiers of the house. Reference 
‘ was made to the principles of rating which 
: obtain in England and the following cases 
were cited, viz., Secretary of State forIndia v. 
: Municipal Commissioners of the City of 
Madras (3) and Poplar Assessment Commit- 
' tee v. Roberts (4) and the observations of 
Lord Esher in the case of R.v. London 
` School Board (2) The learned Vakil ap- 
' pearing for the respondent has argued 
that the respondent is entitled to fall back 
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rent at which the lard or building might 
at the time of assessment reasonably. be 
expected to let from year to year” less ten 
percent, for the cost of repairs and other 
expenses. Annual value is the term in 
usein the English Rating Act and has al- 
ways been held to mean the annual letting 
value. The actual rent paid may be 6on- 


' gidered but it need not be the annual value 


"un the Calcutta Rent Act which was in. 


"force when the assessment was made and 
. though in this case no standard rent was 

fixed, the law itself shows what* the stand- 
- ard rent should be. It is urged that the 
-standard rent in this case was Rs, 28-plus 
' ten per cent. allowed by the Act and this 
‘should form the basis 


of assessment. 


. In answer to the argument that the basis 


‘ of assessment should be measure 
' the beneficial occupation it is argued 
. that a tenant might realise large sums 
i from sttb-tenants by sub-letting but it 


- would be very hard on the landlord if the . 


" Municipal assessment was fixed on what 
| was’ being realised by the lessee. 
' The contention that the real question 


has escaped notice appears to be well-- 


- founded. The Corporation claimed that 
“the assessment should'be on the rent paid 
-or payable by the tenants in occupation. 


of: 


contemplated by the Act. It contemplates 
a hypothetical tenant and a hypothetical 
rent. In any case you take up you find 
it ad passim that the ground of a man's 
liability is that he is in beneficial occu- 
pation. The case of Poplar Assessment 
Committee v. Roberts (4) for one may -be 
referred to—Lord Buckmaster said: “From 
- the earliest time itis the inhabitant who 
has to be taxed. Itis in respect of his 
occupation that therateis levied.” Lord 
Sumner said: “Rating is a process 
between an occupier and a rating au- 
thority, to the. determination of which 
the landlord and the lessee are strangers." 
The object of the whole system of rating 
lawin England, which we have followed 
in India, is to assess occupiers of rateable 
property equally in, proportion to the value 
of their occupation. The value is stated 
by Statute inthe form of a hppothetical 
annual rent payable by ‘the occupiér for 
the right to use and enjoy the property 
occupied. It is the beneficial occupier 


“who has to be considered and the value’ of 
- his occupation. 


The landlord in this case happens tobe 
a middle man. His lessee lives in a part 
of the structure and lets out the: other 


: rooms and realises rent from the tenants 


* The respondent in his plaint claimed that. 


; the valuation should be on the Basis of the 
: rent -he was getting as landlord, viz., 
:- Rs. 32. The learned Judge held that the 

rènt which the: owner ‘receives 


. ‘be what ‘the owner used to get in November 

: 1918. Section 127 of the Calcutta Municip il 

: Act, 1923, lays down the method of*as¢s3- 
ment. Jt says: à 

“ ing land and buildings to the consolidated 

. rate, the annual value of land, and the 

"*nnual value of any building ordinarily 


is the' 
: criterion and that further the figure should . 


“For the purpose of assess- . 


occupying these rooms. It is not said 
‘that the rents realised from the ocgupiers 
are extravagant or that they are rents 
which would not ordinarily be paid for. 
these rooms by this class ef tenants, I 
do not think, therefore, that it was’ un- 
reasonable on-the part ofthe Municipality 
to hold that the basis of assessment 
should bethe actual rental paid by the 
tenants in occupation. The actual rental 
came to Rs. 5140 per month. Hand- 
some deductions were given with the result 
that the assessment stood finally at the 
figure of Rs. 393. This.is a little more 
than the actual rent realised by the land- 
“lord. The Calcutta Municipal Act itself. 
takes note of the possibility of the annual 
value béing more than the actual rental, 


. let, shall be deemed to be the gross annual ` Section150 of the Act gives relief to the land- 
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by which he can realise the extra sum from 
-the tenant, The actual rent paid by the 

lessee is not the criterion for making the 
_assessment. The assesarffent should beon 
the value of the beneficial occupation. It 
may be said then “that the assessment made 
by the Corporation in this case is not unfair. 
It seems reasonable and should, therefore, 
be maintained. 


There remains the question advanced at 
the last moment, which appealed to the 
' learned Judge, viz, that the Calcutta Rent 
Act (which has now expired) stood in the 
way of any increase in the assessment. 
‘Bection 26 of the Calcutta, Rent Act, 1920, 


: which was in force when the assessment . 


‘was made laid down that duringthe conti- 
‘nuance ofthe Aetthe Corporation of Oal- 
-cutta shall not raise its assessment of any 
:premises above the standard rent on the 
ground of the increase of value. The idea in 
-. framing tHe section I believe was that since 
the landlord could not get more than the 
- Standard rent he should not be liable for 
&ny increased assessment on the ground 
that the land had gone up in value. It is 
: a mistake, if I may say so with great res- 
pect, to suppose that the Caleutta Rent Act 
' stopped all increase in assessments. On 
' the other hand,it took due noie of the fact 
that the periodical assessments increased 
the rates, and s. 7 of the Calcuita Rent Act 
' was, therefore, enacted to enable the land- 
Jord to raise the standard rentto the extent 
of the increase in the assessment in cases 
- where the landlord paid the rents and taxes. 
The Caleutt& Rent Aet was a measure: 


against the landlord and it is not clear ' 
how he can fall back onthe standard rent, « 


i.e; rent payable on Ist November, 1918, 
when hé himself is realising a higher rent. 
Section 26 qf the Act prevents an increase 
of assessment on the ground of an increase 
in value. The assessment in question here 
has nothing to do with the rise in land 
value of the premises in question. The as- 
Bessment proceeded on the basis of the. 
value of the occupation—in fact on the ac- 
tual rents paid by the occupiers. In my 
opinion, therefore, the reference in his case 
- tos. 26 of the Calcutta Rent Act was mis- 
conceived, 


The appeal, therefore, in my opinion 
should be allowed and the degree of the 
learned Judge set aside and assessment. 
made by the Corporation restored. 


. CORPORATION, CALOUTTA.v. ASBUTOSS-DË. 
lord in such a-case and provides a method -` 


.rates, the previous valuation bei 


-proposed assessment was reduced 


- 667 
ORDER.—In this appeal ` we- hav 


agreed to.differ.on a point oflaw which:may 
be stated in these words for the purposes of 
-the proviso tos. 98 of the ‘Civil Procedure. 


Code:— xo ; 

Whether the Corporation of Calcutta, in 
assessing certain premises under s. 13), 
sub-s. (1) of the Calcutta Municipal Act 


in 1924 when the Calcutta Rent Act," 1920, 
- Was in force, were competent to increase the 
"assessmhent above the rent at which the pre- 


mises were let.on the lst November, 1918, 
and which under s. 2, sub-s. (f), cl. (4).of the 
Calcutta Rent Act, 1920, was the standard 
rent of those premises. 

The papers will be laid before the Hon'ble 


-the Ohief Justice. 


The appeal was heard by Rankin, O.J., 


‘Buckland, J., and Cammiade, J. 


Babus Brojo Lal Chakravarti, Bara- 
nashibashi Mookerjee, Rajendra Lal 
Mookerjee and Krishna Lal Banerji, for the 
Appellant. : 

Babus Debendra Nath Kumar and 
Narendra Nath Choudhuri, for the Re- 
spondent. | 5c . e 


. JUDGMENT. B 
Rankin, C. J.—In this case one Asutosh 


:Deis the owner of certain premises within. 


the Municipal limits of Calcutta, In. the 


‘ year 1924 a fresh valuation was being made 


for purposes of assessment to Municipal 


n 
which had taken effect from Odone. 1918, 


until September, 1924. The subfect-matter 


“of the assessment appears to be à house 
. with a tiled-roof divided into a number 


of rooms, and at the time when the new 
valuation was made in 1924, there was a 
tenant ofthe name of Giribala who occu- 


. pied some of the rooms herself for, which 


. & fair occupation rent would be some 


Rs. 16 and who for the other roo 
rent -from certain sub-tenants 

ihe totaPrental value to her Rs. 5 
month. The officers of the Calcutta 


ms got 
making 
l-4 per 
Munici- 


. pality took this figure asthe basis of their 


valuation for the purpose of *the new as- 


. sessment and when the matter was notified 


to the assessee he took objection if the w 
prescribed by s. 139 of the Calcutta Muni- 
cipal Act. The Executive Officer recorded e 
an order upon this objection whereby the 
to t 
figure of Rs. 393. It appears that from Wis 
to 1924 the assessment had been goverred 
by a rental basis of Rs, 30 per month: and 


638 
if amounted to “Ra. 261 after all allowances 


had been made. - Accordingly the Executive 
. Officer's -deéision fixing the amount after 


"' allowances at Rs. 393 was a substantial . en- 


hancement. |. : 


The assessee appealed to the Small 
Cause Court. He brought proceedings in 
. the form of a plaint and he took various 
objections. These objections are general 
in their character and go really to- this that 
the value ofthe property is not as high as 


' the. Municipal Officers have put it’ and also ` 
: that he himself did not get.more than - 


Rs. 32°a month from his tenants out of 
.which he had to pay both shares of taxes. 
The proceedings before the-Small -Oause 
Court in the face of the Calcutta Muni- 
cipal Act were, really an appeal .to the 
Chief Judge of’ the Small Oause Court 
from the decision recorded by the Execu- 
. tive Officer upon objections filed under s. 


133. There was nothing in the objection : 


filed under s. 139 referring to 'the question 
which has ultimately come, before us, 
namely, the question as to. the effect of 
8.26 0f the Calcutta Rent Act. But the 
decision of the Chief Judge of the Small 
Cause Court .went upon the question of 
the effect of s. 26 of the Calcutta Rent Act. 
Heheld that that section. negatived. the 


Tight of the Oorporation of. Calcutta to- 
ra, 


se the assessment of these premises be- 
ond such a figure as } y | 
ion a rental basis in conformity with the 
‘standard sent. ny d * x 
An appeal was 
Court-and it was héard by my learned. 
brothers -.Mr. Justice Mukerji and Mr. 


` Justice Roy. On one point the two learned 


` Judges were in agreement. -That point. is 


t hefore us and. it ie no part of owr in-- 
an ‘that the building should be let: out from 


tention to express any opinion whatsoever 
upon it. On another point they were in 


- disagreement and accordingly’ they ‘took | 


, action under the proviso to sub-s. (2). of 
B. 98 c 
stated the point of law`upon- which they 
differed for: the opinion of this Court: 
That pgint of law so stated is as follows:— 


“Whether the Corporation of Cafeutta, in 


- assessing certain premises under 5 131, . 


sub-s, (1) of the Calcutta Municipal Act 
in 1924 when the Calcutta Rent Act, 1920; 


sin force, were competent to increase ` in í 
1 , ` this; Unger the previous valuation which 
obtained until 1924it was decided that.the . 
annual value was Re, 20 a month, That 


the assessment above the rent at which 
-the premises were let on the lst November, 
1918, and which under s, 2, sub-s. (fi el. (i) 


CORPORATION, CALRUTTA V, ASHUTOBR DE. 


would be arrived at ' building might reasonably be expected to‘ 


_ let from year to year; in other words, there © 


brought to the High ` 


of the Civil Procedure Code and | 
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of the Caleutts Rent Act, 1920, was the. 
standard rent of those premises." J 
Now the terms of s. 26 of ‘the Calcutta 
Rent Act are thege:—''During jthe continu- 
ance of this Act, the Corporation of Cal- 
cutta, or.any other local authority shall 


. not raise its assessment of any premises" 


above the &tandard rent on the ground of 
tha inérease of value.” In order toapply 
that section in any particular case or to 
decide upon its applicability it is necessary . 
to bearin mind the terms of s, 127 of the 
Caleutta Municipal Act of 1923. The clause 
ofs.127-which appliesto this case is cl. (a) 
and the section provides: ‘‘For the purpose 
of assessing land and -buildings to the 
consolidated rate, the annual: value of land, 


‘and the annual valua of any building 


erected forletting purposes or ordinarily 
let shall be deemed to be the gross annual 
rent at which the land or’ building might 
atthe time of ' assessment reasonably be 
expected to letfrom year to year, less, in 
the case ofa building, an allowance of ten” 
per cent. for the cost’ of repairs and for all: 
other expenses necessary to maintain the 
building in a stateto command such gross’, 
rent." Under that section what has to be 
determined is the annuel value and what 
the section says is that you are to put 
a figure upon the premises as being their ` 
annual value by finding out what would ` 
be the gross annual rent at which the 


is one way and only one way in which' 
under this Act- the. annual value can be 
computed. Itis to be computed on the 
basis of whatthe buildingean reasonably 
be expected to let at from year to year. It` 
is quite true that when one is enquiring at ` 
what figureit can reasonably be expected 


year to year, it is very good “evidence, in: 
most'eases probably the best’ evidence, to 
show. what, in fact, tenants—presumably 
reasonable people—are paying and are 
willing to pay: Ifyou find the tenant of: 
a house paying a certain rent and that 
this arrangement is.an ordinary business 
arrangement with which he is content then, ' 
at. all vents it, is reasonably clear that 
that building -can be expected reasonably 
#ofetch that amount of rent per year. Now, 
in thiscase what has happenedis shortly 


E t 
E pi 
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was the rent which it was then decided 


might reasonably be expected to be got 


fróm tenants. Under the proposed valuá- 
tion Rs. 5140 was te be the basis of 
the valuation,: and,uoless violenceis to be 
done to the Statute-that can only beupon 
the footing that this building can reason- 
ably be expected to be let at Rs. 51 4-0 
per month. It would seem, therefore, 
: difficult to resist the conclusion that this 
is an increase of assessment ‘on the ground. 
of increase of value*as that word is used in 
8..127 of the Calcutta Municipal Act. ^ How- 
ever. it be put, the assessing officer is neces- 
sarily in the position of saying that where- 
asin 1918 it was decided that you could 


reasonably" expect to get no more than 


JR. 30 per month, now you ean reason- 
ably expect tolet it for Re. 51-40. No 
doubt it would be different if the increase 
of assessment had been on the ground that 
the premises had: been much altered. and 
improved. Nodoubt it would be different 
if the increase of assessment had been:due 
to some different method -of calculating 
the allowanoss. 
is suggested in this case. 
behalf of the Corporation is this, that the 
.old” assessment based on a valuation of 
Rs..30: was, no doubt, ealeulated upon the 
astual renta obtained from the actual 
occupiers ofthe: building in 1918, that in 
1924 the actual rents obtained from the 
actual occupiers of the building plus a fair 


rent from Giribala "herself amounted to”. 


Rs. 51-40 and that this increase of assess- 
ment is not because of increase of value at 


all, but it is because of an increase in. the - 


actual receipts known to be obtained not 


Laas : J w i. Y 
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But nothing of this sort! 
What is said on ' 


i . 689 
in particular to the. following passage in : 
.the judgment of Mr. Justice Mukerji in 
which I agree., He says: “It has been con- 
' tended on behalf of the appellants that the 
assessment, of 1:24 was not an assessment 
on the ground of the increase of value such 
äs is contemplated by-s. 26. I confess I 
‘do not understand this argument. The 
assessment, no doubt, is made on the basis: 
of actual occupation but the assessment is 
raised only because the value has increased. 
:Ia my opinion the. words ‘on the ground 
of the increaseof value'in s, 26 save only. 
such assessments as are made on alterations 
and improvements and the like.". It has 
been suggested that s. 7 of the Act of 1920 
militates against this construction. That, 
is a` section which is taken from the 
English Act of 1920, at all events in its 
general idea. It is quite clear that in view 
of s. 20 the only way in which s. 7 can well 
come into play is in a'case where there has. 
. been au increase in the percentage or in the 
-number of annas in the rupee which have 
to be paid by way of rate upon the figure 
_of the assessment. In such a case as that - 
8.7 may well have application but there is 
nothing in s. 7 which. would justify any 
different construction of s. 26, ] l 
In these circumstances we have to answer: 
the single question which I have already 
stated. ‘In my opinion the: answer to that 
question is in the negative—the Corpora- 
tion of Calcutta are: not competent ‘to. in- - 
crease the assessment’ above the rent at. 
which the premises. were let on the Ist of 
` November, 1918. By the terms of s. 98 
of the Oode of Civil Procedure, where “the 
' Judges composing’ the’ Bench differ in 


by the owner but by the tenant Giribala» opinion on a point of law they, may . 


from the property.. In my judgment 
for the reasons which Mr. Justice Mukerji 
have very elearly given that 
must be ejected altogether. -Waatbver 
light is thrown upon. the amount of rent 


“that can reasonably be expected to be: 


obtained for this property by looking to, 
"what tenants or. sub-tenants in fact are will- 
ing to, pay, the only reason which under 
the Statute justifies the assessment of the 
property. at a particular figure is the reason 
which el. (a) ofs. 127 sets forth: “The 
annual value of any 
letting purposes.or ordinarily let, shafl be 
deemed to’ be the gross annual rent at 
which the land or building.mtght at the 
time of assessment, reasonably be expected 


fo let from year to year,” TI would refer 


Ce 


contention . 


building erected for, 


state the. point of law upon. which they ` 
differ, and the appeal shall then be heard - 
upon that point only by one or more of 
the other-Judges, and such point shall be 
: decided according to the opinion of the 
majority (if any) of the Judges who have 
heard the appeal, including thoga who first 
heard it”, ` . g^ 
^ Accordingly in.this -casé the appeal. falls 
to be,-determined in .accordanee - with a 
negative answer to the question which has: 
been put to us. It may be that the result. 
ofthis is the result .which Mr, Justice. 
: Mukerji indicated at the end of his judg- 
ment, because it was agreed before the 
Division Bench and it was agreed before us - 


that if one takes the figure of the rental. . 


which the Small Oause Court Chief Judge. 
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_ took, then the correct figure of assessment 
is Re. 295-10-5: But that. question is for 


“the Division Berch. 


This case wil go back to the Division 
“Bench who heard it in order that they might 
' finally record an:order upon the basis of the 

answer which we give to the question pro- 
pounded to us., ^; : 
'. The -Oorporation of Calcutta will pay to 
the agsessee his costs of this hearing. 
We assess the hearing-fee at ten gold 
mohurs, The costs before the’ learned Judges 
‘will'be dealt with when the case finally goes 
‘before them. : ES 

‘Buckland, J.—I agree. 

Cammiade., J.—I agree. 

. . The ease: came on before the Division 
Bench and was disposed of by the following 
order, on the 6th June:— a 


ORDER.—The opinions expressed by us. 


on the 8th of April, 1927, and the decision [of. 
the Bench to which the point of Jaw on which 
we were not agreed was referred, settle the 
questions which really arise in this case, 


We have been asked on behalf of the ` 


appellant to direct a further investigation 
into the question asto what should be the 
standard rent of 
. been said that the only evidence now on the 
record is that Rs. 28 was the amount of 


rent that the landlord used .to get for. 
the premises on the Ist of November; 1918, 
to show. 


. and that there is no evidence 
what rents were actually paid by the sub- 
‘tenants in respect of premises at that time 
and that, therefore, there should be a further, 
investigation in orderto.find out what 
-the standard rent should be on’ .the. basis 
of the rents then paid by the sub-tenants. 
The learned Judge of the Court below 


.has, pointed out,that it may be that the - 


premises ‘were then, that, isto 'say,*in 
Novembér, 1918, sub-let at a higher rate 
but there is no evidence asto that., It is 
, clear to our minds that no attempt was 
made on behalf of . the ‘Corporation to 


show that in point of fact the rents. paid * 


by the sub-tenants, if any, in respect of 
the premises were.anything different from: 
Rs. 28 which the landlord used to receive. 
We are, therefore, not prepared 4o ‘allow 
“this litigation to. be further protracted. We 
aecordingly take Rs. 28 as the basis on 
Which the standard rent is to be calculated 
“and taking into account the small error 

that was made by the learned Judge in 
. ealewlating the standard. rent we fix 
the annual value of the premisesin ques- 
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the premises,- It has: 
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tion at Rs, 295-10°5. Subject to thi8 
modification this appealis dismissed. In 
view of the importance of the points that 
were raised . in these proceedings and of 
the desirability.of a final and authoritative 
decision onthem, wé think that the appeal 
was not an unjustifiable one and according- 
ly wedirect that each party do bear his 
or their own costs in the appeal, except 
as to the costs of the hearing before the 
Bench which dealt with. the matter under 
s. 98 of the Code of 4ivil Procedure as 
regards which costs the order of that Bench 
will, of course, stand. NA 

“ALN. AL: . . Decree modified. 


NAGPUR JUDICIAL COMMIS- 
' SIONER'S COURT. . 
SgcoND Civit AprEaL No. 68-B or 1:25. 
| July 11, 1927. > l 
. Present:—Mr. Kinkhede, A. J. O, 
DALOHAND THAKURDAS-—PLAINTIFF-— 
' APPELLANT. 
versus 
GANPAT AND ANOTHER—DEFENDANTS— 

2 RESPONDENTS. |, i ; 
Transfer of Property Act (IV of 1882), s. 55 (4) 
(b)—Sale—Charge for unpaid purchase-money— 
Vendor's assignee, whether entitled. to enforce charge. 


The statutory charge for the unpaid purchase- ` 


money secured to the vendor by the provisions of 
s. 55 (4) (b) of the Transfer of Property ‘Act enures 
in favour of the unpaid vendor's assignee. jp. 691, 
col, 2, f - 4 DA 
A dd to sell his properties to B. but subse- 
quently sold them to C. In a suit by C to recover 
the moneys paid byhimtoA: .. na 
Held, that C was entitled to enforce, to the ex- 
tent of the amount due to him, the statutory charge 
which A had against the properties for the purchase- 
money due from B. [ibid.] 


Appeal agaiust a decision of the District 
Judge, Amraoti, dated the 10th December, 
1924, in Civil Appeal No. 230 of 1921. 

Sir B. K. Bose and Messrs. V. Bose and 
P. N. Rudra, for the Appellant. . 

"Sir Harisingh Gour, Kr., for the Respond- 
ents. "n | 
. JUDGMENT.—The appellant. took a 
lease of the house in suit from defendant No. 
1 Ganpat on 9th September, 1920, for a period 
of <0°years. Thereafter, on 28th September, | 
1920, Ganpat mortgaged it to defendant 
No. 2 Hydar Ali and agreed to sell the 
same to him for Rs. 5,000, The very next 
day he also agreed to sell the same to Dal- 
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chand and received & payment of a part 
of the price—Rs. 500. Subsequently on 
2nd October, 1920, he $xeeuted a s&ale-deed. 
in Dalehand's favour and’ reczived Rs. 960 
at the registration of the sale-deed which 
took place on 4th October, 1920. . 

Hydar Ali on the strength of the transac- 


tion entered into by him, sued défendant 


Ganpat and Dalchand for specific perform- 
ance and possession of the house. That 
suit was compromised on llth April, 1921, 
andit was agreed that Dalchand should 


deliver possession ‘on 9th September, 1920,. 


to Hydar Ali. It was also agreed that 
Hydar Ali. should withhold payment of 
the balance of the price to Ganpat until 
the appellant Dalehand had instituted a 
suit forthe recovery of the amount due to 
him which auit the latter ágreed to institute 
within a forinight. : f 
Dalchagid accordingly instituted this suit 
on 14th April, 1921, and obtained an order 
of attachment before judgment in respect 


of the moneys in Hydar Ali's hands and - 


got the notice served on 15th April, 1921. 
Batin coatravention of the order of attach- 
ment, Hydar Ali paid the amount to defend- 
ant Ganpat on 27th April, 1921. Tae 
plaintiff failed to obtain .a decree against 
Hydar Ali in the Courts .below on the 
ground that he had no cause of action 


against Hydar Ali, particularly as the latter. 


was not guilty of any breach of the con- 
tract to withhold payment for the space 
of 15 day8 from the date of. the compro- 
mise which he made with Dalchand. It 
. was held also that plaintiff had no. charge 
against the property in suit, or Rs. 2,000 
the balance of unpaid purchase monéy id 
the hands of Hydar Ali. The plaintiff has, 
therefore, come up in second appeal, and I 
think it must succeed so far as the claim for 
a charge is toncerned. . : 

The personal contract set up by the 
- plaintiff with Hydar Ali was one for with- 
holding payment for a fortnight.- It was 
not for a total abstention from payment 
“to Ganpat or for payment over to plaintiff. 
The promise was duly fulfilled by Hydar 
Ali; as willbe seen from the date of the 
payment which is a few days after lapse 
ofa. fortnight from the date of the gom- 
promise. - The Courts below were, thete- 
fore, right in holding that plaintiff had no 
cause of action to sue the defeitdant Hydar 
Ali forthe amount. The plaintiff's claim 
. was decreed against defendant Ganpat 
. plone, 


E 
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In view ofthe attachment before judg- 
ment the payment of the amount attached to 
Ganpatby Hyder Ali on 27th April, 1921, was 
void as against all claims enforesable under 
thé attachment at the instance of the plaint - 
if-bàppellant. But, that attachment could 
not under law give plaintiff a right to 
obtain a decree for the specific sum at- 
tachéd as if he was the owner thereof. 
All hə could do wasto proceed to sell the 
right to recover the amountattached asthe 
property of his debtor or judgment-debtor, 
by execution of the decree obtained by him 
in this suit against defendant Ganpat and 
for that purpose he had to rank himself 
as an attaching creditor along with the - 
other creditors of Ganpat if any. That 
relief he must seek on the execution side : 
and not in the suit; or by way of appeal. 
as it 
sought rocovery of:the amount from tlie 
‘defendant Hydar Ali personally was proper 
and it must stand. . fs 

But all the same, I think the plaintiffs . 
claim céuld not be altogether dismissed. 
The relief by way of the enforcement of 
the statutory charge for the unpaid pur- 
chase money could not be denied to him. 
It was secured to him by the provisions of . 
8, 55 (4) (b) of the Transfer of Property Act. 
It could not be defeated by the personal 
undertaking; on the contrary the under- 
taking was by way a furthér assurance of the 
fulfilment of the statutory eharge thus 
created. But this charge is limited in its 
nature. It enures in favour of the un- 
paid vendor's assignee also and conse- 
quently the plaintiff could treat his sale ag 
operative only on his vendor's lien for the 
unpaid purchase money to the extent of 
the amount paid by him and its ‘interest, 
I, therefore, hold that plaintiff could recover 
Rs. 509 plus Rs. 960 total Rs. 1,460 with 
interes thereon from the estate conveyed, 
to Hydar Ali by Ganpat. I think he ig 
not entitled to the costs of the previoug 
litigation, as it doss -notcome within the 
strict lettsr of the law. As regarde the. 
rate of interest I think 9 perecent. per 
annum i$ a reasonable rate to be allowed. 
in*the circumstances of the case. 2 

I, therefore, reverse the decree of the 
Courts below and direct that a decree 
awarding Rs. 1,450 plus interest thereon 
from the date on which it was paid up tosthe 
date ofthis Court's decree at 9 par cent. 
per annum with proportionate costs in all 
three Courts be passed in plaintiff's favour 


‘the house conveyed 
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and that the'same be realized by the sale of 
to Hydar Ali by 
Ganpat. The decree shall -carry future 
interest at the same. rate until actual 
realization. ; 

G. R.D. ^ — 
TAN. A 


. Decree, S 
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CALCUTTA HIGH COURT. 
APPEAL FhOm ORIGINAL DECREE No, 219 
or 1925, 

: March 25, 1927. 

Present:—Sir George Claus Rankin, KT., 
Chief Justice, and Mr. Justice: -Majumdar. 
. 8rimati GIRIJA BALA AND oram s— ` 
OP! OSITE PARTIXS— APPELLANT S, 
versus 
MANINDRA LAL SINGHA— PrriTiGNER— 

" RESPONDENT. 


Probate and Administration Act (V of 1681), ss. 41° 


42, 44; 55—Limited grant to several persens, legality 
of— Hindu Will—Grant to persons not next of kin or 


"legatees— Grant to legatee— Citation to next of kin, 


necessily of. 
Where there has beena grant of Letters of Ad- 
ministration limited to specie assets under s. 42 of 


‘the Probate and Administration Act, the only appli- 


cation that can subsequently be entertained in the 
absence of extraordinary. circumstances is one under 
s.44-of the Act for grant-of Letters of Administraticn 
for the rest of the estate. Different people cannot get 
individual grants of Letters of Administration limited 
to the particuldr property which they happen. to claim. 


[p. 692, col. 2; p. 693, col. 1.) - 


“The Probate'and ' Administration Act prevents the 
Court giving administration with the Will annexed 


' toa legatee unless a citation has been issued calling 


upon £he' next of kin to accept or refuse Letters of 
Administration. !p. 694, col: 1.] 

. A Judge cannot act under the power given by 4 41 
of the Act unless he is satisfied that it is necessary 
or convenient that he should make a` grant tothe 
particular applicants in respect of tlfis estate in order 
that it might be administered. [ibid.] 

In a case under the Hindu Wills Act*to which 
8.85 of the Probate and Administration Act applies 
it is not open tothe Court to order summarily that 
no administration grant shall be made to the estate. 


' But if persons who are not next of kin and are not 


` pondent. . XS s 


legatees come before the Court asking for grant, then 
the Court isgntitled under s. 41 to say that ayproper, 
case must be made out formaking suchea grant to 
persons to whom ordinarily no grant is made. [p. 494, 
ol. s . . f È 
Appeal against a-dccree. of the District 


Judge, Chittagong, dated the 23rd of July, , 


1925, 
Babu Narendra Kumar Das, for the 


Appellants. 
Babu Chanda Sekhar Sen, for the Reg 
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. and 2 as. well. 


` perties into five schedules. 


of limiting 


` 
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JUDGMENT. 

Rankin, O. J.—This is an appeal from 
a decision of the Dtstrict Judge of Chitta- 
gong in an application for grant of Letters 
of Administration with the Will annexed 
to the estate of one Ram Das Dutta who 
died in 1879. The learned District’ Judge 
has madea partial or limited grant to the 
applicants i in respect of the properties com- 
prised in Schs, 3 and 4 of the Will. The 
applicants appeal on the* ground that they 
desire a grant which would cover Schs. 1 
The ‘matter is one of 
some complication, and a good deal of 
misconception seems to have encrusted 


` round it. 


The Willof Ram Das divided his pro- 
The 5th sche- 
dule property was left to his nephew Ram 
Kumar and in 1915 a grant of letters was 
made to Ram Kumar limited to properties ` 
comprised in Scb. 5. So far aslunder- 
stand the only power to grant Letters of 
Administralion with the Will annexed, 
limited to certain specifie assets, is the 
power ~ conferred by s. 42 of the Probate 
end Administration Act. Whether this 
was or was nota proper order in this case 
is not a matter on which this. Court need 
at this time of day proncunce, The 
nature of that order, however, is a matter 


.ofscme importance in these proceedings 


but it has not been produced before us and 
isin no way discussed in the lower Court. 


“What tke exact form ofit wasI do not 


know but I presume that the learned’ 
Judge was satisfied that the Will was a 
Will duly made and was merely desirous 
the intromissions’ of Ram 
Kumar with the testator's estate to this 
particular schedule. In these circum- 
stances whether in order to establish. the 
title ofa legatee to other property it is in 
the least neceseary for some one else to get 
another grant isa question. There having 
been a grantlimited under e. 42, any other 
application for grant of letters to ‘this estate 
would, I should have thought, come under 
8.44 which deals with the case: "Whenever 
a grantwiéh exception of Probate, or Letters 
of Administration with or without the Will 
annexed, has been made, the person en- 
titled to Probate or Administration of the 
remainder of the deceased's estate’ may 
take a granf.of Probate or Letters of Ad- 
ministraticn, as the case may be, of the 
rest of the deceased's estate.” If there is 


one thing wbich requires to be stopped. 
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peremptorily, it is the idea that different 
people are going to get individual grants, 
of Letters of Administration . limited to the 
particular property whigh they happen to 
claim and that is a course which seems to 
have been adopted as the correct course in 
the District Court at. Chittagong, so far 
as this estate is concerned. "For myself I 
protest against it entirely. The only ap- 
plication that I should be prepared, in the 
absence of extraordinarily strong facts, to 
entertain would bg an application under 
8. 44 for a grant of Letters of Adminis- 
tration to the rest of the testator's estate. 
It appears that Ram -Das Dutt, the 
testator, died leaving a widow, three 
daughters and asister's son called Becha- 
ram. The widow died long ago, apparent- 
ly towards the end of the nineteenth cen- 
tury. The three daughters . were first of 
all Satyabati, Rukmini and  Tirteswari. 
Rukmini's daughter is Biroja and Trites- 
waris daughter is Girija. The . present 
applicants for letters are the daughter 
Satyabati and the two grand-daughters are 
daughters daughters Biroja and Girija. 
‘Biroja like Satyabati is a sonless widow. 
-~ Neither Biroja mor Girija as daughter's 
daughter is next of kin. The Ilsarned District 
Judge has disposed of this application 
without taking any evidence. There are 
two petitions but there is no evidence at all 
in any proper form, it being stated that all 
the facts are admitted. . : f 

By the Will of Ram Das he left-the 
property mentioned in Sch. 1 to his widow 
with certain instructions, that she should 


not alienate it without the consent of one. 


Kali Kinkar and with the direction that if 
any portion ofitremained till her death, 
‘then his legal heirs would get the same. 
'Thereare other provisions in the case of a 
gon, which I need not mention. Schedule 
2 dealt with other lands and provided that 
no one would be entitled to trahsfer the 
land; if he had no son, then these pronerties 
would be in ehargeof his wife, but such of 
` his sapindas who resided after the death of 
his wife in bis dwelling-house would hold 
and enjoy the same' equally. Before the 
word sapinda there is apparently a part of 
the original Will, which is torn. There 
seems to .be no reason whatever to supply 
that gap with.the words-“‘daughterg or 
daughters’ daughtera.": Schedule 3 is not 
` -disposed of by the Will.. The Will says 
that “the lands of Sch. 3 below have been 
given to my daughter Rukmini by the 


"GIRIJA BALA 4 MANINDRA LaL SINGHÁ, 
` kabala, dated 23th Falgun 1239 B. S." 


` lands of Seh. 5 


“no Probate of 


693 


So they do not pass under the Willat all. 
The same is true if the lands of Sch. 4 
which were given to Satyabati by a kobala, 
dated 28th Aghrayan 1233. As regards 
I have dealt with these 
already. . ' 

After the death of the testator various 
litigations ‘occurred: some of- them are 
pending stili. It seems, to begin with, 
that there wasa suit commenced in 191! 
by one Matanga to whom  Becharam 
claiming: to beareversioner on the death 
of the widow had sold properties comprised 
in Sehs. 1 and 2, and in 1911 Matanga 
brought a suit against the present appli- 
cants to insist upon her right of possession. 
That suit was first dismissed. After remand 
it was decreed in 1914'and that decree was 
.upheld by the High Courtin 1917. Atthe 
time that suit was started there had been 
this Wil at all And 
in the end in this Court apparently it 
was not thought that the lettera granted to 


Ram Kumar could be availed of on behalf of — 


the defendants. . 


Thereupon an application was made to - 
gat Letters of Administration ‘with this - 


Will annexed.. The grant was directed to 


. issué and the grantees thereupon, being the 


present applicants, brought a suit against 
Manindra Lal Singha, the transferee from 


Matanga, to recover possession of the lands ` 


which they had lost by the former suit. 
"That suit succeeded in the first” Court and 
an appeal is still pending in tMat matter in 
this Court. te . 
Then the grant ofletters was attacked by 
Manindra Lal The learned District Judge 
revoked the grant and that matter came 
up-on appeal to this Court. This Oourt 
took the view thatthe District Judge was 
right to revoke the grant, but’ it, also 
seems, to nəy surprise, to have taken the 
view that the District Judge ought not to 
«have contented himself with ordering a 
revocation. This High Court in effect by 
its order set the parties by the ears once 


again directing that the original applica-: 


tion for grant of Probate should be restor- 
ed if the presence of Manindra “and should 


be continued, "That is the matter which is | 


now before this Courton appeal from the 
judgment of the learned District Judge. " 

The learned District Judge has dealt with 
the matter in this way. He says first of 


all that Manindra’ does not objects toa ' 


grant being made in respect of the pros 
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perties of Schs, 3 and 4 and sohe lets the 
applicants to havea grant in respect of 
these two schedules. In my opinion that 
is wrong. First of all the properties of Schs. 
3 and 4did not pass under the Will and 
nobody requires the Will to make out a 


: title to them. They passed by  kobalas: 


which this Will for convenience happens 
to mention. Secondly, the learned, District 
Judge bas not considered that as there 
has been one partial grant in this estate 
already, it would seem unreasonable that 
there should be any other grantsave with 
reference to the rest of the estate. Thirdly, 
he has not considered that even, if we 
treat the three applicants as in the posi- 
tion of legateés (they certainly are not 
legatees and they merely claim to be in 
the shoes of ‘legatees), there is a plain 
direction in the Probate and Administra- 
tion Act,.whieh prevents the Court giving 
administration with the Will annexed toa 
legatee unless a citation has been issued 
calling upon the next of kin to accept 
or refuse Letters of Administration. 

In the last place hedoes not appear to 


have considered that if he was intending © 


to act under the power given by s. 41, 
it was for him to be satisfied that it was 
necessary or convenient that he should 
make agrant to these particular -appli- 
cants in respect of this estate in order 
that it might be administered. In my 
opinion that part of thelearned Judge's 
order was made merely because no one 
who appeared before him objected. On 
this appeal I consider that we have power 
to discharge it. : 

Now, the main object of the applicants 
was a grant in respect of the properties 
in Schs. Land 2. Bo far as can be ascertajn- 
ed, Biroja claimed some right to the pro- 
perties in Sch. 2 on the hypothesis that 
the missing words in that schedule may be 
of some.useto her. It isperfectlyecertain 
that she was not a sapinda. Satyabati 
as regards Schs. l and 2 has no claim 
at all, direct or indirect, under this Will 
so faras if is possible to make out. Biroja 
appears to, claim part of the properties in 
Sch. las being purchaser for legal neces- 
sity from Renuka. Now ithe position sis 
3his: The learned Judge as to that part 
has dismissed the application on the 
ground that the purpose of the applicants 
was to re-open .the litigation between 
Matanga and themselves. He says that 
they were bound to prove that there was m 
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proper Probate of this Will at the time 
Matanga or Manindra was suing them for 
possession. But not having done thisin time 
they are estopped by the judgment in that 
suit from re-opening the matter by these 
administration proceedings. To my mind 
that reason is wrong. As regards every- 


. thing apart from the properties in Sch. 5 


there has been no administration of this 
estate at all. The case is one under the 
Hindu Wills Act ands. 85 ofthe Probate 
and Administration Act*applies. It is not 
acase in whichit isopen to the Court to 
put itsfoot down and to order that no 
administration grant shall be made to this 
estate. On the other hand, if persons who 
are not next of. kin and are not legatees 
come before the Court asking for grant, 
then the Court-is entitled under s. 41 to 
say that a proper case must be made out 


: for making such a grant to persons to whom 


ordinarily no grant is made. Section 41 says 
that "when a person has died intestate, or 
leaviug a Will of which there is no executor 
...and it appears to the Court to be necessary 
or convenient to appoint some person to - 
administer the estate or any part there- 
person who under 
ordinary circumstances would be entitled 
to a grant of- administration, the Judge 
may, in his diseretion, having regard to 
consanguinity and amount of interest, the 
safety of the estate and probability that 
it will be, properly administered, appoint 
such person as he thinks fit to be adminis- 
trator" Under that section of the Probate 
and Administration Act, it appears to me 
that the applicants have made no case at 
all and that any case adumbrated on their 
behalf is supported by no evidence.* In 
my judgment the proper order which the 
learned Judge should have made on this 
application is the order which we now 
make in this appeal, namely, that it is 
entirely dismissed. There isno necessity 
to act under s. 41 of the Probate and 
Administration Act. Sofar as I can see 
the applicants are in no way entitled under 
any of the other sections. The order of 
the learned Judge is set aside’ and the 
application is dismissed. Save as afore- 
Said this appeal is dismissed. We make 
noorder as to costs either in this Court or 
in the Court below. ; 
Majumdar, J.—I agree. 
AN. A, > Appeal dismissed. 
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OUDH CHIEF COURT. 
APPLIGaTION FOR Revision No. 22 oF 1927. | 
. , July 14, 1927. : ; 
`. Present:—Sir Louis Stuart; Kr., Chicf - 
Judge, and Mr. Justice Raza. `” 
H. HUNTER, Liquipator BANK or 
UPPER INDIA, LruirEp—DEczaER-HorpER, 
APPLICANT ' 
versus 


Chaudhri SHAFIQ-UZ-ZAMAN AND OTHERS , 


—JUDGMENT-DEBTORS—OPpposITe PARTY. 


Civil Procedure Coded Act V of 1908), O. XXI, r. 96 ` 


—Enxecution sale ' confirmed—Delivery of «possession 
ordered—Court, whether functus officio— Power to stop 
issue of warrants for delivery of possession: 

When the sale of property in execution of.a decree 
is confirmed and an application is made to the Court 


under O. XXI, r. 96, Civil Procedure Code fordelivery - 


-of possession and the Court issues the necessary 


order under that rule, it is functus officio in the ' 


matter of judicial decision and even of ministerial 
acts except in so far as the issuing of warrants is 
concerned, and has no authority to pass an order 
- stopping the issue of the warrants for’ delivery of 
possession. 3 : NE 
. Application for revision of.an order of: 
- the Subordinate Judge, Bara .Banki, dated 
the 3ist May, 1927. |, : 
- Mr. J. Jackson, for the Applicant. 
Mr. St. G. Jackson, for the. Respondent. 
JUDGMENT.—The circumstances 
‘which have .caused this revision to be filed 
&re as follows. The decree-holder brought 
' certain property to sale. .That property 
.was sold. The sale was confirmed. He 
applied to the Court under O. XXI, r. 96 
for delivery of possession having obtained 
a certificate under r. 94., The Court in 
view of these facts had to perform only 
the mivisterial duty of ordering delivery. 
There was no judicial act to be perform- 
ed, and there: was no necessity to issue 
notiee to anybody. The Court issued the 
necessary order under r. 96 on the 19th 


May, 1927, and so far was perfectly right. `. 


But subsequently the Court has allowed 
other pera@ns to put in an application that 
the warrants for delivery should not issue. 
Once the. order ‘under r. 96 had issued 
the. Court was functus officio in the matter 
of judicial decision and even of ministerial 
acts except in so far as the issuing of 
the warrants was concerned. The latter 
was merely a ministerial act'carrying no 
greater significance than a signature on a 
fair copy. The Court, however, has passed 
an order stopping the issue of the warrahts 
for delivery of possession until. the dis- 
. posal of the objections which the inter- 
venor sought to.make: The Court has no- 
authority of. any sort or kind te pass that 
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latter order, and the decree-holder has 
‘rightly asked us in revision to set that 
order aside. There can hardly be a case 
in which the necessity for revision is 
more patent. We accordingly set the order 
‘aside and direct that the warrants for de- 
livery of possession shall be prepared by 
the Court below with the least, possible 
delay and handed over to the decree-holder. 
The sole objector here is Chaudhri Sharaf- 
‘uz-Zaman son of Chaudhri Shafiq-uz Zaman. 
He will pay his own costs and: those of 
_the decree-holder in this Court. 


G.H. Order set aside; 


E 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Onpzs No, 3 
oF 1927. | 
f May 31,1927: | 
' Present: —Mr. Justice Mukerji and 
Mr. Justice Graham. 
. HEM GHANDRA DATTA AND OTHERS— 
: APPELLANTS ` 
versus ' 

UMA SADHAN MUKHOPADHYA AND 
. .  OTHERS— RESPONDENTS. i 

Provincial Insolvency. Act (V of 1920), s. 68—-Sale 
of insolvent's property—Duty of Court to disclose 
material facts to bidders—-Omission to disclose that 
insolvent’s title was sub judice—Purchaser’s right to 
have sale set aside—Judicial sales, conduct of. 

Though under the provisions of 8. 68 ofthe Pro- 
: vincial Insolvency Act the act or decision of a Receiver 
in insolvency must be challenged, ifat all, by an 
application -presented within 21 days from the date 
of such act or decision, there is nothing in the Act 
to show that all the grounds upon which it is 
challenged must be stated in that application or that. 
the grounds mentioned therein may not be supple- 
megted or amplified later on. [p. 696, col. 2.] 

Where thé questibn of an insolvent’s title to pro- 
perty is sub judice it is the clear duty of the Insolv- 
ency Court to give notice of the fact to the intend- 
ing bidders ina sale of property belonging to the 
"$nsolvent?, [p. 697, col. i} 

Where a purchaser has been- misled into, purchas- 
ing the property of an insolvent the title whereto 
was being questioned’ in a pending litigation of 
which he was kept in ignorance, he is entitled to 
havé the sale seb aside and the purchaseanoney 
refunded to him. [ibid.] ~ 2 

In judicial: sales itis incumbent on the Court to 
begcrupulous in the extreme and anything that may 
-affect the bid has to be.diselosed with all fairness. 

and in.sufficient detail. [ibid.] * 

It is clearly the duty. of the Insolvency. Court, 
apart from any objections from the parties before it, 
‘to be satisfied as to the propriety ofa judicial sale 
held-in respect of the insolvent's ostatà. , [ibid ] ° 


Appeal against an order of an Addia 


9 


' 


896. .: 


e, Howrah, dated: the 
12th of January, 1927, he 2 
E Sir B.C. Mitter and Babu Chandra Sekhar 
' Sen, for the Appellants. Ki 

' BabusTarakeswar Pal Choudhury, Prokash 
Chandra Pakrashi, Babu Gopendranath 
. Das, Mr. S. N. Banerji, Babus Santimoy 
. Mazumdar, Uma Charan Laha and Jnan 
Chandra Roy, for the Respondents. 


‘JUDGMENT. pes 


Es Mukerji, J.—This appeal has been ` 


preferred from an order passed by the Addi- 
tional District Judge of Howrah in an in- 
solvency case, by which the learned Judge 
has refused to set aside’ sale of a property 
which is alleged to belong to the insolvent, 
and he has directed the purchaser to deposit 
the purchase money in full within a week, 
failing which he has ordered the amcunt of 
deposit to be forfeited. The property in 
question is said to be a garden, consisting 
of 28 bighas of land including some paddy 
lands with a brickbuilt house standing 
thereon. It was under a mortgage in favour 
of one Mul ‘Chand Baisya whose dues have 
come up to about Rs, 30,000, the prinoipal 
amount secured by the mortgage being 
. Rs. 15,000. It was put up to sale free from 
all incumbrances and the appellants pur- 
chased the same at the auction for Rs. 15,050 
being the highest bidder therein. They de- 


` posited 25 percent. ofthe bid, t.e., Rs. 3,672-8. 


The contesting respondent in the appeal is 

‘the mortgagee Mul Ohand Baisya. The 

Receiver. hgs ‘supported the appellant in 
this appeal. 

The auction-sale was held on the 27th 

.. September, 1926. ` On the 7th October, 1926, 


- -thefirst application to set aside the sale was. 


‘filed; it was based on the ground that there 
was a gross misrepresentation or misdes- 


cription.in the handbills that were issüed 


as in them the property was said to be a 
“big garden" 274 bighasin area; whilein point 
of fact about 20 bighas out of. the land was 
paddy . land. Another petition wab 
filed later on ,on the 24th November, 
. 1926, in which it was complained that the 
title-deedd of the property had not been 
madé avaijable for the inspection of iptend- 
` ing purchasers, that the price ofe. the ‘pro- 
perty was much less, that it was not dis- 
closed that litigation was pending in respect 
of the insolvent's title to the property and 
that there were no specifications as regards 
_ the real character of the insolvent's rights 
" in fhe propérty. The Receiver who was 
asked to report submitted his report on the 


s 
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-4th December, 1926, into the details of which 


itis hot necessary to enter. Shortly stated 


‘it recommended an order for the setting 


aside of the sale. * " 

The learned Judge has refused to set 
aside the saleand has passed the order to 
which we have referred. i 

Several objections in the nature of objec- 
tions in limini have been urgèd on behalf 
of the contesting respondent.. The first is 
to the effect that the purchase was madé 
by 3 persons jointly, whtle the application - 


. for -setting aside the sale filed on the 7th 


October, 1926, was on behalf of only one .of 
them, namely, Nitai Chand Addy and on 
the basis of that application the proceed- 
ings were not competent. The real posi- 


: tion is that Nitai Chand Addy bid at the 


sale. He disclosed that he was making the 
purchase on behalf of himself and the other 
two. He, made the deposit, and it may also 
be mentioned that all the three persons are 
the appellants in this appeal. This objec- 
tion, in‘ our opinion, has no substance. The > 
next objection is that the proceedings 


should in view of s. 5, sub s. (1) of the Act 
: (V of 1920) haye been as in suits, and that, 


therefore, they should not have been started 
except on a verified petition and evi- 


: dence also should have been taken. This is 


a more substantial objection, and unless we 
"are able to dispose of the matter on facts. 
about which there can possibly be no con- 
troversy we must have to remand the case 
to the Court below tó proceed more regular- 
ly. The third objection is that’. having 
regard to the proviso to 8. 68 of the Act the 
petition of the purchasers filed on the 24th 
November, 1425,. cannot be entertained. 
With this we do not agree, because, theugh 
the act or decision of the Receiver must be 
challenged, if at all, by an application pre- 
sented within 21 days from datewf such act 
or decision, there is nothing in ethe Act to 
show that all the grounds upon which it is 
challenged must be stated in that applica- 
tion, or that the grounds mentioned therein 
may not be supplemented or amplified 
later on. The last objection is that what was 
complained of was not really the act or 
decision pf the Receiver but that of the 
Court itself, because in the present case the 
gale was held by the Court. In our opinion 
it*i5$ ‘possible to take the view that the ` 


,&uction was held by the Receiver, though 


under the dtrection and supervision of the 
Court; and even if an appeal did notlie to 
the, Judge under s. 68 of the Act, the 


‘Judge as to this matter are clear. 
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order passed by him is appealable under: 


8.75, sub-s. (3) the requisite leave having:. 
been obtained. 


On the merits of the appeal the first thing. 
that we.desire to say is that we do not feel. - 


pressed by the appellant's objection as re- 
gards the lands being paddy lands. 
that’ fact. The findings of the amed 
t is 
somewhat curious that the learned Judge 
did not deal with the ether allegations that 


“are contained inthe petition of the 24th 


t 


November, 1926, and the matters that arise. Í 


upon the report 'of the Receiver dated the 


4th December, 1926. We think the learned : 


Judge should have dealt with them, as it 


is clearly the duty of the Insolvency Court, . 


apart from any objections from. the parties 


-before it, to be satisfied as to the propriety- 


of a judicial sale held in respect of the 


insolvent's estate. So far as these mattersare . 


concerned the one thing that, in our opinion, 


: is sufficient to condemn the sale is the fact. 
that the transfer made by the insolvent in 


favour of one Nirapada, the validity of 
which was decided against the claimant 
'"Nirapada by. the’ Judge, but as regards 
which an appeal was pending in this Court 


' at the time of the sale, was not disclosed 


in the handbills or in the conditions of 
sale. 
lous one ahd that it will not succeed, but 


it was the clear duty of the Court - to. 


apprise the intending bidders that the ques- 
tion of insolvent's title to the property was 
sub judice. In judicial sales it is incumbent 
on.the Court to be scrupulous in the 
extreme and anything that may affect the 
bid has to be disclosed with all fairness 
and in sufficient detail The principles 
relating to this matter are now well-settled 


[see Mahomeg Kala Mea v. Harperink (1).] 
We- think the appellants may justly, com- 


plain that’ they have been misled into 


purchasing a property the title whereto is. 
being questioned in a pending, litigation of 


which they were kept in ignorance. 
Theappeal,in our opinion, should succeed. 
The order of the’ learned Judge from which 
the appeal has been preferred is sgt aside 
-and the deposit money should be refunded 
to the appellant. There will be no order 


_ for cost in these proceedings either in this 


Court or in the Court below, z 


(1) 1 Ind. Cas, 122; 38 © 323; 13 C. W° N. 219; Ga. 
5 M. D. T. 126; 


-L. J. 3t; Dus In bon h 
827; Di qh, 3 115; 36 1, A, 32 (P.G 


-KRISHNA v. NARAYAN. 


; We ` 
: think the appéllants had sufficient notice of- 


It may be that the appeal is a frivo- 


„against an order passed i in execution. 
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- The Rule i is discharged. No order as to 
‘costs. - 
Grah am? J.—I agree. ` 


A, N. A. Appeal allowed. 


NAGE JUDICIAL COMM IS- 
SIONER’S COURT. . 
- Sgconc’ Orvik AePgAL No. 379 or 1927. 
July 19, 1927. 
Present; —Mr. Macnair, A. J. C. 
KRISHNA—J upauenr- -DEBTOR 
— ÁPPELLANT . 
rersus 
NARAYAN-—DECRB2- HoLDER— 
RESPONDENT. 
C. P, Tenancy Act (I of 1920) s. 12—Malik 
makbuza plot—Holder treating it as occupancy land, 
effect of —Auction-sale—Auction-purchaser, whether 
_gets any title. - 
Where a plot of land, which was originally malik 


makbuza, but which was treated by the holder as _ 


occupancy holding for over 12 years is sold in exe- . 


cution of a decree against the latter, inasmuch as the 
auction-purch&ser cannot get any better rights than 
the judgment-debtor and as occupancy rights could 
not be attached and sold, the auction-purchaser does 
not get any valid title. 

Appeal from an order of the Second Ad- 
ditional Distriet Judge, Wardha, dated the 


3rd September, 1926, in Civil Appeal No. 10 


of 1926. 
Mr. D. T, Mangalmurti, for the Appellant, 
Mr. Balwantrao Pendharkar, for, MiB Re- 
spondent.- `. 


JUDGMENT.—This appeal was regis- 
.tered 8s a miscellaneous appeal, but it 
appears to be a regular: second appeal 
The 
decree- holder attached a field which is re- 
‘ecordéd in the revenue papers as occupancy 
field of the judgment-debtor. The judg- 
ment-debtor eéntended that the field was 
not liable to be attached and sold. The 
first Court upheld’ this contention but in 


appeal it was.held that the judgment-deb- . 


tor was the.malik makbuza proprietor of the’ 
field and that, therefore, the fiefd was liable 
to be gold. lt seems probable that"Ex. 
N-A, 1, acopy of a judgment defivered in 
1914, correctly ‘explains how the . field 


, came td be recorded as a tenancy holding. 


It was originally the malik makbuza plot 
of the 
Houses: were built upon it, and it was ac- 
cordingly recorded as abadi. Then the 
houses fell down aud the land was ‘cultivate 


judgment-debtor’s predecessors. ` 
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ed. Th original title of' the -judgment- 
' debtor was overlooked and it was recorded, 
83 his occupancy holding. The judgment- 
debtor has been treating it as his tenancy. 
.holding ever since the settlement entry of 
,1911. He filed a suit in 1913, and deserib- 
‘ed the plot as his tenancy holding. It 
. ia clear that he has been admitting the title 
,.0f the malguzar as his landlord ever since 
1911. He cannot now claim any rights 
greater than those ofatenant inthe land. 
An auction-purchaser cannot obtain any 
_vights which the judgment-debtor can no 
longer enforce. The rights of a malik 
makbuza then cannot be attached and sold. 
‘Tenancy rights are not attachable, and the 
rights ofthe judgment debtor in this suit 
cannot be attached. 


The remark’ in Ex. N-A-1 that the 


field is a malik makbuza plot has no bear- 
ing on this case. It may be thatin 1913, 
the judgment-debtor could have claimed 


this. plot -as his malik makbuza. He can- ` 


not do sonow when the rights of theland- 
: lord as proprietor of the plot have been 
adverse to him for over 12 years. 

The appeal must, therefore, succeed. The 
decree of the lower Appellate Court is set 
aside and the decree of the first Court is 
restored, Costs in both Appellate Courts 
will be borne by the respondent-decree-Hol- 
der. Pleader's fee Rs. 2U.. : 

G. R. D. Appeal allowed. 


— 


CALCUTTA HIGH COURT. | 
“APPEAL FROM Aree] Cee ORDER No. 218 0r 
* " 192 D . . 
May 2, 1927. . 
Present:—Mr; Justicé Mukerji and 
| Mr. Justice Graham: - f 
RAJANI KANTO PAL— APPELLANT 


. » — VeTSug o > er 
` MOHIM CHANDRA ROY AND OTHERS— 
DEOREE-HOLDERS— RESPONDENTS. : 
Civil Procedure Code (Act V of 1908), O. XXI. v. 90 
—Execution sale—Absence of attachment, whether 
vitiltes sale. < ii 


"Where & sale ofimmoveable property hfs actually | 


taken place and its validity, is impeached on the 
ground that the property was not attachef, the 


Jo absence of attachment. does: not by itself vitiate the, 


po Kumari v. Meherban Khan (1), followed. 
Appeal against an order ot the Officiat- 

ing Second Additional District Judge, My- 

mensingh, dated the 2nd of June 1926, 


INDAR SINGH T, PIARA SINGH. 


‘Mukherjee, 
: Ramendra Chandra Roy, for the Respond- 
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affirming that of the Subordinate Judge, 
Second Court, Mymensingh, dated: the 8th 


"of September, 1924. 


.Babu Nirode Bandhu Roy, for the Appel- 
lant. . 
Dr. Bijn Kumar  Mukherjee, Babus 
Rupendra Kumar Mitter,.Apurba Charan 
Narendra Nath Mitra and 


ents. ‘ ess 

JUDGMENT.—The present appeal in 
so far.asit relates tq the order under O, 
XXI, r.900f the Code of Civil Procedure 
is not maintainable as no second appeal,is 
allowed under the law so far as that order 
is concerned. In so farasthe appeal before 
us relates to the order unders. 47 of the 
Code of Civil Procedure the appellant's 
contention in the appeal is that the attach- 
ment of the properties was defective. The 
learned Subordinate Judge has referred to 
the ruling of this Court in the case of 
Sasirama Kumari v. Meherbdn Khan (1) 
where it has been laid down that when a’ 
gale of immoveable property has actually 
taken place, and its validity is impeached 
on the ground that the property was not 
attached, theabsence of attachment does 
not, by itself, vitiate the sale. Following 
that decision, we are of opinionthat there 
is no substance inthis appeal and it should 
be dismissed with costs, hearing-fee one 


gold mohur to be divided amongst the 


several sets of respondents. 


ANA - Appeal dismissed. 
(1) 9 Ind. Cas. 918; 13 C. L. J. 243. 


LAHORE HIGH COURT. 
| BEcoup Orv.x ApPzaL No. 2953 or 192%. 
May 16, 1927. 
e Present :—Mr. Justice Dalip Singh. 
INDAR SINGH aliasMIBNAN— 


. PLAINTIFF—AÀPPELIANT . 
- versus 
PIARA SINGH AND ANOTHE&— DEFENDANTS 
RESPONDENTS. 


Guardians and Wards Act (VIII of 1890), s. 81 (2) 
—Sanction for sale of minors property—Duty of 
vendee to inquire into minor's benefit—Application 
for sanction mentioning reasons for alienation— 
Sanction® by District Judge—Omission to recite that 
transaction was beneficial, effect of. ; 

Where a sanction is granted under 4. 31, Guardians 
an Wards Act, forthe gale of a minor's property, a . 
vendee is entitled torely onthe sanction absolutely 
and it isrot forhim to inquire into the benefit or 
necessity of*the transaction. : 
` Gangapershad Sahu v. Maharani Bibi (2), fol 
lewedi E z " 


. [103 I. O. 1927] 


Section 31 (2), Guardians and Wards Act, is not 
mandatory ‘in the sense that there must be strict 


' "compliance with its terms. . : 


here an application for sanction states the 
reasons why aii alienation is foe the benefit of the 
minor and the District Judge, after inquiry, grants 


the sanction, he must be taken to have accepted the’ 


Teasons given in the application. . 
Rameshwar Singh v. Dhanpat Singh (3), followed. 
Second appeal from a decree of the 
Senior Subordinate Judge, Gurdaspur, 
dated the 3rd August, 1926, reversing that 
of the Subordinate Judge, Fourth Olass 
Gurdaspur, dated theLlth January, 1926. 
i Mr. Mehr Chand Mahajan, for the Appel- 
ant. `- ; 
Mr, G. S. Salariya and Lala Sardha Ram, 
R. S., for the Respondents, 


JUDGMENT.-In this case the plaint- 
iff brought a suit for. possession of 13 
kanals 4 marlas of land which he alleged 
had ‘been sold by his guardian, Achhar 
Singh with the sanction of the District 
Judge unders.31 of the Guardians and 
Wards Act without necessity or for the 


benefit: of the minor and with the assist-- 


ance or collusion of the vendee. The trial 
Court held that there had been misrepresen- 
tation to the District Judge regarding the 
quality of the land andits renting value, 
and accordingly decreed the suit On ap- 
peal the learned Senior Subordinate Judge 
held that there had been no misrepresen- 
tation and that no such misrepresentation 
or fraud had been pleaded. He held fur- 
ther that the order of the. learned District 
Judge did not recite the necessity or ad- 
vantage tothe minor of the sdle, but he 


held that this didnot invalidate the'sanc- ` 


tion ; and that the defendant-vendee was 
entitled to rely on the same, and, therefore, 
dismissed the suit. 
no necessity for the sale shown by the evi- 
dence but that the sale was carried out for 
the benefit o$the minor in good faith, 

In second appeal it is contended by Coun- 
sel for the appellant that sanction under s. 
31 (2) of the Guardians and Wards Act is 


mandatory, that the absence of the recita-.- 
tion of the necessity or advantage of the 


minor makes the. sanction given wholly 


void, and that, therefore, the onus,lay on. 


the. defendant-vendee to show the neces- 
sity or advantage to the minor. 
further contended on the authority of Nab 


; INDAR SINGH v. PIARA SINGH. - 


He held that there was. 


` Jur. 158; 5'Ind. Dec. (N. 


It was' 
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‘that in any event the existence of sanction 


- only shifted the onus on to the minor-plaint- 


iff ; and that in this caseit had been shown 
‘that there was no necessity and the sale 
was not to the advantage of the minor. 
So far as this second point is concerned, 
I agree with the learned Senior Subordi- 
nate Judge in holding that there was no 
necessity shown for the sale, but Ido not 
.considem that the plaintiff has shown that 
it was not to his advantage and, therefore, 
even if Nallaka Venkataswami v, Rugum 
Viranna (1) laysdown thecorrect law, I do 
not consider that the plaintiff has discharged 
the onus. Further, Lam of opinion following 
Gangapershad Sahu v. Maharani Bibi(2) that 
a vendee is entitled to rely on the sanction 
absolutely anditis not for him to inquire 


-into the benefit or necessity of the transac- 


tion. 1 
As regards the first point. Iam of opin- 


-ion thats. 31 (2)is not mandatory in the 


sense that there must be strict compliance 
with its terms. The position of the section 
with reference to ss: 28, 29 and 30 shows 


‘that the permission is not defined by the 


presente in it ofa recitation. I, therefore, . : 
consider that the words are :merely direct- ` 


ory and that there was substantial com- 
pliance with the requirements of the section. 
As was held in Rameshwar Singh v. Dhan- 


“pat Singh (3) the application for sanction 
having stated why it was for the benefit . 


of the minor the learned District Judge 
having after inquiry granted the sanction 
evidently accepted the reasons given in the 
application. : 

J, therefore, dismiss the appeal The 
point, however, is not free from difficulty 
and I, therefore, make no ordér as to costa of 
this appeal. "E : 

R. L. TE^ Appeal dismissed: 


(2) 11 C, 379; 12 *. A. 47; 4'Sar. P. O. J, 621; 9 Ind. 
s.) 1012 (P. O). ; 
(3) 5 Ind. Das, 334; 11 Q. L.J. 197. 


1 


laka Venkataswami v. Rugum Viranna (1) | 


(1) 65 Ind. Cas. 964: 45 M. 429; 15 L. W. 373; 42 M. 
L. J. 333; (1922)-M. W. N. 357; A. I R. 1922 Mad. 135; 
BLM. D.T, 484. 


'. forthe Respondents. 


1 
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CALCUTTA HIGH COURT. 
| APPEAL From ORIGINAL ORDER No. 193 
or 1926. . i 
| “May 26, 1927.. ag 
'. ^ Present:—Mr. Justice Page and - 
Mr. Justice Graham. 
BERHAMPUR OIL MILLS, Lrpv.— 
^o^ PLAINTIFFS —ÅPPELLANTS ‘ 
: versus — 

Tas Firm or 8. B. LAHIRI-Derenpants 
1 _ —RESPONDENTS., 
Practice—A ppellate. Court, duty of—Reversal of de- 

cision on facts, when proper. "MO 

“It is the duty of the Court of Appeal to consider 

the matter before it both as regards law and fact 
de novo, but where there is a decision upon facts 
depending on the credibility of witnesses, the Ap- 
peal Court ought not to interfere with the decision 
: arrived at unless it is satisfied that the decision 
which was reached, in the lower Court was wrong, 
even though it is inclined to the view that_the 
decision arrived at is not the decision at which it 
might itself have arrived at if it was trying the 
. case agone of first impression. 


Appeal against an order of.the Subordi- 
nate Judge, Murshidabad, dated the 19th 


of April, 1926. 


Mr. Sarat Chandra Roy Chowdhury aud 


Babu Kali :Kinkar Chakravarti, for the 

ellants. | i A 
E Gunada Charn Sen, Babus Pannalal 
Chatterjee and Jahnavi Charan Das Gupta, 


4 


. JUDGMENT.—This is an-appeal from 

an order of the Subordinate Judge of 
Murshidabad returning the plaint in the 
guit t^ the plaintiffs for presentation to the 
proper Court, upon the ground that no part 
‘of the cause of action arose within the 
juriádietion of the Court of the Sabordi- 
. pate Judge of Murshidabad. The question 

. depended upon the facts which were proved. 
There were two witnesses called on Behalf 
of the plaintiffs and one witness on be- 
"half of the defendants ahd there was an 
éntry in the plaintiffs’ book which was 
also before the Court. Upon the evidence 
adduced before the learned Subordinate 
Judge he came to the’ conclusion that 
there was ‘no agreement for payment of 
the purghase price at Berhampore, or that 


. delivery should be taken, having regard 


to the contract between the parties at 
Berhampore. Itis upon those two grounds, 


which depend upon the evidence, before’ v 


the Court upon which the learned Advo- 


cate on behalf of the appellants has stren- 


ously urged that the trial Court had 


BEXHAMPUR OIL MILLS, LTD. v. FIRM OF S. B- LAHIRI, [103 I. C. 1927] 


learned Subordinaté Judge hàs taken a 
strong view of the value of the evidence | 
on the'one side and.on the other, after 
hearing witnesses exdmined and cross-ex- 
amined at great length. 

The case now comes in appeal before us. 
We must ourselves ccnsider whether we 
think that the decision was right or not 
be the question one of law or one of fact. 
But where the Appeal Court is balance 
or even if itis inclined to the view. that 
the decision arrivedeat "was not the de- 
cision at which the Court might itself 
have arrived if it was trying the case as 
one of first impression, I do.not think that 
the Court of Appeal ought to interfere. 
It.isthe duty of the Court of Appeal, as 
I understand the ‘law, to consider the 
matter both as regards law and fact de 
novo but where there is a decision upon 
facts depending upon the credibility of 
witnesses [ do not think that the Appeal 
Court ought to interfere with ‘the decision 
arrived at unless it is satisfied that the 
decision which was resched inthe lower 
Court was wrong and although we have . 
given very careful consideration both to 


. the facts and to the exhaustive argument 


which has been presented to us, I am not 
myself satisfied that the decision of the 


. lower Court was wrong I regret that I 


am not satisfied, because it means that 
these parties will probably have to litigate 
their grievance (if it is open to them to 
do so) in another place, whereas the 
tribunal before whom this suit was brought 
was a satisfactory Court in which to 
settle their dispute. .But although.I do 


- 80 with regret I feel compelled to say, 


having regard to the evidence ip this 
case that I am not satisfied that the de- 
cision arrived at by the learned Subordi- 
nate Judge is wrong and, in my opinion, 
the appeal should be dismisged with costs; 
the hearing-fee being assessed at three 
gold mohurs. . 

Let the plaint be returned to the plaint- 
iffs forthwith. 


A. N. A, Appeal dismissed, 


jurisdiction to entertain the suit:- The ` 
. 4 «X y : $ B : 


[103 T. O. 1927) 


LAHORE HIGH COURT. 
Civi Revision PETITION No. 250 or 1926. 
May 10, 1927. 


Present :—Sir Shadi Lal, KT., Chief Justice, . 


and Mr. Justice Zafar Ali. 
Messrs. DUNOAN STRATTON & Co, 
THROUGH TARIK MANAGING AGENTS — 
] DEFENDANTS—PRrITIONERS 
VETSUS 
Tus GOENKA CO f TON SPINNING AND 
WEAVING MILLS, Lixwirg», DELHI, 
THROUGH TSE ANAGING AGENTS 
Messrs. PARAS.RAM-HAR NAND RAI— 
«0 PraINTIFES— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 115, O. VI, 
r. 17—Order granting amendment— Interference in.re- 
vision —Mere errors of law; effect of. 

Order VI, r. 17, .Civil Procedure Code, confers 
ample powers upon the Court to amend the plead- 
ings and where the trial Judge has, after examining 
the arguments advanced on both sides, granted leave 
to amend the. plaint, the High Court will not in 
‘revision interfere with the discretion ofthe Judge 
even though hfs conclusion may be wrong in law. 


Where a Court has jurisdiction to “decide the” 


question before it and in fact decides the question, 
it cannot be regarded as having acted in the exercise 


of its jurisdiction illegally or with material irregul-. 


arity merely because its decision was erroneous, 


Amir Hassan Khanv. Sheo Baksh Singh (1), fol 


lowed. 
Petition for -revision of the ‘order of the 


Subordinate Judge, First Class, Delhi, dated. 


“the 14th December, 1925. 
Messrs. Raj Narain and Mehr Chand Ma- 
hajan, for the Petitioners. 


Lala Sarda Ram, R. S., for the Respond- 


ants. 
JUDGMENT.—The trial Judge has. 


allowed the plaintiffs to amend their plaint 
by adding a prayer that the defendants be^ 


directed to render an account of the monies 
received and disbursed by them in relation 


„to a contract for the purchase of machinery, . 


in respect of which the plaintiffs had 
brought the git for damages. Thare can 


“be no doubt tfat the new relief is claimed. 


against the defendants on the ground’ that 
they were commission agents’ of the plaint- 
.iffs, but it is contended that the claim for 
damages, as contained in the original plaint, 
proceeded upon the assumption that the 
defendants had entered into the contract as 
principal and not as agents. Now, tht plaint 
is not happily worded, and it is not clear 
that the defendants were sued as principals, 
so far as the prayer for the recoyery of dam- 

ages was concerned, 7 
. The question for determination, ° however, 


is whether any ground justifying interfer- . 


ence by a Court.of Revision has been es- 


C RANHAL A. | VYANGAT Rao oüat. ibi 
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tablished. It must be remembered that 
`O. Vl, r. 17 of the Civil Procedure Code, 
confers ample powérs upon the Court to 


.amend the pleadings; and the trial Judge 
‘has, after examining the arguments advane- . 


ed on both sides, granted léave to amend the 
plaint. His conclusion. may be wrong in 
law ; but, as laid downby .their Lordships 


- of the Privy Council in Amir Hassan Khan 
_v. Sheo Baksh Singh.(1) where a Court has - 


jurisdiction to decide the question before 
it and in fact decides the question, it cannot - 
be regarded as acting in the exercise of its- 


. jurisdiction illegally or with material ir- : 


regularity, merely because its decision is er- + 
roneous, “The mere fact that the decision - 
of the Court is wrong affords no ground for 
the interference of the High: Court as the 
Court of Revision. . 

We accordingly see no valid ground for 


.revision and dismiss the application with - 


costs. 
E. L. 
A. N. A. 
(1) 11 0.6; 1141. A. 237; 4 Sar. P. C. J. 559; Rafique , 
and EN -No. 83; 5 Ind. Dec. (N. 8) 760 - 


Application dismissed, 


(P. O 


NAGPUR JUDICIAL COMMIS- 

f : SIONER'S COURT., 
: Sroonp Civin ArpP&AL No. 226 of 1927. 
June 30,.1927. 
Present :—Mr: Findlay, J: C. 
"KANHAI—DREEENDANT—A PPELLANT 
. versus 
“VYANKAT RAO GUJ AR—Pramrrég— 
RESPONDENT. 

Civil Procedure Code (Act V of 1008), s. Lee 
judicata—Parties af ayed as co-defendants in previous 
suit—Decisrop, when res judicata—Tests, 

A, matter may be res judicata ina subsequent suit, 
although the parties in such subsequent suit were 
arrayed as co-defendants in the previous suit. if the 
matter in the second suit was directly and substan- 
tially in issue in the former one and there was a con- 
fest inter se between the.two parties: as defend- 
ants in theprevious suit and their rights ewere then 
fully adjudicated upon. . - 

Brojo Behari Mitter v. Kedar Nath Morumdar (3), 
not followed. . 

* Madhavi v. Kelu (4), relied on. : 

Appeal from the decree of the District 

Judge; Nagpur, dated the31st January, mee 


“in Oivil Appeal No. 114 of 1926. 


Mr. G. R. Pradhan, for the Appellant, 
JUDGMENT.—I have heard 


ihe 
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hc E n 
Pleaderforthe appellant in this case but can 


see no ground for differing from the view 


taken by the Judge of the lower Appellate 


.. Court on the question of res judicata.’ 
"Reliariee ‘has been placed by the. Pleader 
‘for the 


appellant, on the -decisions in 
Moolchand Daulat v. Moolchand Khub- 
chand (l) and in Laxman v. Janoo (2), - 


. buf, even on the authority of these dècisions, 
` . jt appears to me that in ‘Suit No. 38 of 1922 


there was a contest between the two then 


E defendants Kanhaya and Vénkat Rao inter 


se, as is shown by issues Nos. 1and 2 fram- 


' ed in that suit, and that their respective 


rights. were fully adjudicated upon. 


lam aware of the decision in Brojo Be- , 


hari Mitter v.: Kedar- Natl Mozumdar (3), 


` but, for my own part, I prefer to follow the 


view taken by a Bench of the Madras High 


- Courtin Madhavi v. Kelu (4). It seems to. 


me that’a. matter may be. res judicata ina 
subsequent suit falthough the parties in such 
subsequent suit were arrayed as co-defend- 
ants in the previous suit, if the matter in 
dispute in.the second suit’ was directly and 
substantially in issue in the former one. 
This can, undoubtedly, be,predicated of the 
circumstances of the present case and, in 


' my opinion, there was, undoubtedly, a con- 


test inter se between. the two present ‘parties 
as defendants in the previous suit. Their 


` rights were then fully adjudicated upon and 


out notice to the respond 


* 


the law of res judicata seems to apply pro- 


ET prio vigowe and to prevent the matter being 


re-opened now. 7 mE : 
The appeal is accordingly dismissed with- 
ent. E 


'G. R; D, Appeal dismissed. 
IT EM . 
1) 16 O. P. L. R. 42. . . l 
P 80 Ind. Cas. 389; 20 N. b. R. 197; A. X. È. 1924 
Nag. 429... 4 - 
6 12 0. 580; 6 Ind. Dec. (x. s.) 304 (F. B.). 
a 15.M. 264; 5 Ind. Dec. (N. 8.) 535.. 9 





. LAHORE HIGH COURT. 
MISOELLANEOUS First CIVIL ÁÀPeEAL 
|o 70 .No.494 or 1927. * 
di >> July 1,1927. +. * 
Present :—Mr. Justice Dalip Singh. $ 
Miss LOWRIE or SIMLA—Svrety— 
: APPELLANT : 


e ; versus 
. Mr. STEPHANATOS or SIMLA— . 
.DECREE-HOLDER— RESPONDENT. 


M Registration Act (XVI of 1908), s. 17—Security 


LOWRIE OF BIMLA D. STRPHANATOS OF SIMLA. 


[103 I. ©. 1927] 


‘bond hypothecating immoveable. property for stay of 


execution — Registration. : 

. A security bond py a surety hypothecating im- 
moveable property worth more than Rs. 100 in pur- 
suance of an order staying execution is compulsorily 
registrable. 

Lahore Spinning and Weaving Mills Co., Lid. v. - 
Uttam Chand (1) and Nagaruru Sambayya v. Tangatur 
Subbayya (2), followed, 

. Miscellaneous first appealfrom the order 
of the Senior Sub-Judge, Simla, dated the 
27th October, 1926. . | 

Mr. Mohammad Amin Khan, for the Appel- 
lant,’ 

_ Mr. B. Bevan Petman, for the Respondent. 


: JUDGMENT.—The facts ofthis appeal 
are as follows :— 

Thedecree-holder, Mr, Stephanatos, obtain- 
ed a decree for Rs 11,000 against one 
Mr. Lowrie in 1923. Mr. Lowrie appealed 
and that appeal was dismissed. on the 3rd 
of February, 1926. In the interval on the 
27th of August, 1923, the decree-holder 
took out execution, and finally a notice was . 
issued under O. XXI, r. 66 of the Civil 
Procedure Code on the 28th of September, 
1923, An application was made for stay 
of sale on the 9th of November, 1923, and 
the judgment-debtor was asked to give 
security. On the 6th of December, 1923, 
a security bond was filed by Miss. Lowrie, - 
daughter of the judgment-debtor. The 
decree-holder raised various objections as 
to the possession of the property mention- 
ed in the bond and as to the title to it. 
On the 7th of December, 1923, the Court 
referred the question to the Collectorfor 
report, In the. meantime Mr. Lowrie died 
on the 24th of March, 1924, and the ex- 
ecution application was dismissed in default 
on the 20th of June, 1924. On the 14th 
of August, 1926, the decree-holder applied 
for ‘execution by attachment «and sale of 
the security bond, The Exeeuting Court 
held that the bond contained a personal 
undertaking to pay the decretal amount 
and that the non-removal of the bond from 
the execution file showed that the surety 
was making a continuing offer to the 
decree-holder and that the decree-holder 
accepted the continuing offer by filing this 


l application for attachment of property, etc., 


mentioned in the bond.” It is difficult for 
mé to understand how, when the appeal 
itself had been dismissed and when the 
execution*applieation had been dismissed 
also, the surety. could be still held to be 


. making a continuing offer to the decree- 


holder, 


(103 L 0.1927] ~ MOHAMMAD TABARAK ALI KEAN t, DALIB NARAIN SINGH, . 


Secondly, there is no personal under- 
taking to pay the decrstal amount. There 
13 a personal undertaking to pay the 
balance, if'any, after the *saleof the pro- 
perties hypothecated by: this bond, Lahore. 
Spinning and Weaving MillsCo , Ltd. v. Uttam 
Chand (1) which follows Nagaruru Sambay-. 
ya v. Tangatur Subbayya (2) is distinct 
authority for the, proposition that such a 
bond must be registered. 

For the above reasons I accept the appeal, 
and set-aside the order of the lower Uourt 
with costs. l 

R L, 

A, N. A. 

(1) 53 Ind. Cas. 463; 123 P. R. 1919. 

(2) 31 M. 330; 3 M. L. T. 313. . 


Appealaeeepted. . 


. Court was one of affirmance or 


PATNA HIGH COURT. . 

Privy UJUNGCIL APeE vL No 3Jor 1926. 

: July 14 1937. : 

_Present:—Sir B. K. Mallick, Kr., Acting 

Chief Justice and Mr. Justice Wort. 
Khaja MOHAMMAD TABARAK 

ALI KHAN alias AMIR NAWAB — 

APPELLANT— PETITIONRx 


. versus, | 

Rai DALIP. NARAIN SINGH BAHADUR 
AND OFHEzS—RESPONDENTS—O POSITE Party. 
Civil Procedure Code (Act V of 1908), ss. 109, 110— 
Mortgage-suit—Appellate Court enlarging period of 


grace—Judgment, whether one of reversal—Leave to | 


appeal to ` Privy Council—Mortgage —Mortgagee of 
undivided share paying up prior mortgage--Right of 
subrogation—Contribution and subrogation. 

Although the extension of the period, of grace by 
the High‘ Court in an appeal from a preliminary 
decree on'a' mortgage-modifies the decree of the trial 
Court, the decree tof. the High Court cannot, for the 
purposes of an application for leave to appeal under 
ss. 109 and 110 of the Oode of Civil Procedure, be re- 
garded as one of reversal, The decision reversed muss 
be a decision whieh is the subject-matter of the appeal. 
[p $704, col.2; p.785, col. 1.] REC oe 

. Section 74 of the: Transfer of Property Act gives 
_ a puisne mortgagee who is obliged to redeem a prior 
- mortgage in order to protect himself, the right to be 
subrogated to the position of the prior mortgagee. [p. 
701, col. 2.].. 


Oontribution and, subrogation are separate and i 


collateral remedies and: the mortgagee of an un- 
divided share held in common who redeems the whole 
property is entitled to enforce the prior mortgage 
against the whole property. A suit for contribution is 
not his only remedy. [ibid.] 7. 


Application for leave to appeal against a° 


decree passed in First Appeal No. 274 of 
1922, dated the 29th June, 1926, ° -` 

Sir Sultan Ahmad and Mr. Murari Prasad, 

for the Petitioner, ` . ar 


.be subrogated to the 


+ 
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Messrs. N. C. Sinha, Jagannath Pra 
and Niyamatullah, for the Opposite Abed 
‘JUDGMENT. E 
, Muilick? A. C. J.— This is.an applica- 
tion for leave to appealto His Majesty in 
Council by Khaja Mohammad Tabarak Ali 
Khan, one of the defendants in Suit No. 7 9 
of 1921 in the Court of the Subordinate 
Judge of Monghyr by whom the suit was 
decreed? An appeal against that decree 
a Rud 274 or 1928 and was dismiss- 
ed by a Division Bench i 
d June, 1926* POM E: did 
)ne of the questions. in the present aboli- 
cation is whether the decision of the pios 
re 
The facta of the suit were as follows = l 
On the 22nd December, 1915, Musammat 
Mukti Begum the mother of the appellant. 
jointly with herfourother sons Lutf Ali 
Yavar Ali, Davar Ali and Amir Hussain ex- 
ecuted a mortgage-hond’ in favour.of Rai 
Bahadur Baijnath Goenka for a sum of 
m Vi a A some reason the appel. 
ant Tabara 1 was ‘Part ; 
transaction not a party to the 
On the 10th February, 1916, Ami in - 
borrowed Rs. 50,000 from kag EE 
Rai Bahadur Dalip Narayan Singh mort- 
gaging his. lanna ll-dams share in the 
properties which were the subject-matter 
of the transaction of the 22nd December 
1915, and also certain other properties. 
Subsequently Amir Hussain conveyed his 
equity of redemption to Mahadeo fal Mar- 


On the same day, i.e.;the 10th 
1916, three other mortgages were m 
in favour of the respondent by Lutf Ali 
Yavar Ali and Davar Ali on the Security of 
their „respective shares in the properties 
covered by the prior bond for the “sums of 
Rs. 30,000, Rs. 16,000 and Rs. 10,000. 

On the 10th June, 1918, the respondent for 
his‘own pfotection paid off the mortgage 
of the 22nd December, 1915, and elaming to 

S position of Rai 
Baijnath Goenka, he. brought e ie 
of 1921) to enforce the mortgage of the ??nd 
December, 1915, Tabarak Ali’s appeafagainst 
the decree itt that suit was numbered 274 of 
1922 and that of his other brothers Ban: 
bered 282. Tabarak  Ali's presence i 
m. ie i a to his having been implead- 

as-the legal representati i 

egum upon her death. eos =o 


“wari, 


. *See 98 Ind. O a&-968—[Ed] — ——— ——————. 
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instituted on the mortgagesof 10th February, 
1916, four other suits which were numbered 
80, 81, 82 and 83, os 3 

' Against the decree in suit No. 80 Mahadeo. 
Lal Marwari the transferee from Amir 
Hussain preferred Appeal No, 243 and 
against ‘the decree in suit No. 82 Davar Ali 
preferred Appeal No. 273. — ae be 3 
." The Subordinate Judge tried suits« Nos. 79 
and 82 together and decreed them in fullgiv- 
ing six months’ grace forredemption, and 
' directing that the sales in respect of the 
mortgage of the 10th February, 1916, should 
be subject to the mortgage of the 22nd De- 
cember, 1915. . 

. In appeal the Division Bench came to the 
same conclusion on the.merits/büt modified 
the decree of the Subordinate Judge by 
directing that there should be only one sale 
at which the properties covered by the 
first mortgage should’ be sold free of all 
encumbrances and that the sale proceeds 
of the properties covered by the first mort- 
gage should beapplied, first of all, to the 


^. satisfaction ofthe first mortgage and- that 


the balance if any should. then be carried 
proportionatély to the credit of the owners 
of the equity ofj redemption; that the sale. 
proceeds of the properties other than those 
. Covered by the first mortgage should then 


"be credited-to the owners in proportion to` 


their respective shares and after the addi- 
tion of thesurplus left after satisfying the 
first mortgage they should be applied to the. 
satisfaction of the decrees on the four second. 

origageS. . . 
Ne oe now concerned.only with the 
decree made in Appeal No. 274. E - 

It is urged that, whether the decision of 
the High Court is one of affirmance or re- 
„versal, the application tomplies with the 
‘provisions of 8. 110 of the Code of Civil 
' Procedure,-because there. 18 a substantial 
question of law involved inthe appeal. - 

It is contended that the substantial ques- 
tion of law-is whether the plaintiff. by re- 
deeming the mortgage of.the 22nd Decem- 
“bes, 1915, acquired all the rights of Rai 
Bahadus Baijnath Goenka against the par- 
ties to that mortgage and'their¢heirs. ~ 

It is urged that the respondent not having 


acquired an interest as puisne mortgagee’ 


in the share of Mukmi Begum was not. en- 
titled by subrogation to enforce the first 
mortgage against Mukmi Begum or her 


' heirs and that at most he’ was entitled to 


demand contribution. -- TX 


e 


ay MOHAMMAD TABARAK ALI KHAN v. DALIP NARAIN SINGH... ^ [103 1. C. 1927]. 
„Rai Bahadur.Dalip Narayan Singh also - 


In my opinion there is no substance in 
this éontention.. ^ | ; ja 

I willassume that Mukmi Begum was not. 
a surety for her four sons and that the pro- 
perty washeld notas a joint but as a tenancy- 
in-comuion, It is admitted that the shares 
of herfour sons who mortgaged their res- 
pective interests on the 22nd December, 1915, 
were defined though undivided. i 

It is also admitted that the puisne mort- 
gagee being interested in a part of the 
equity of redemption was obliged to redeem 
the whole of the prior mortgage in order to 
protect himself. à 

In my opinion s. 74 of the Transfer of Pro- 
perty Act placesno restrictions or limitations 
and gives the puisne mortgagee in such a 
case the right to be subrogated to the posi- 
tion of the prior mortgagee. 

It is said that the puisne mortgagee must 
ask for contribution. But contribution and 
subrogation are separate and collateral re- 
medies and no authority has béen shown in 
support of the proposition thata mortgagee , 
of an undivided share held in common who 
redeems the whole property is not entitled 
to enforce the prior mortgage against the 
whole property. The learned Counsel for 
the appellant observes that this is a case 
of first impression. That may be so, but, in 
my judgment, no substantial question of law 
is involved. 

It is next contended that, even if the 
appeal involves no substantial question of 
law it complies with the provisions of s. 110 
of the Code of Civil Procedure inasmuch 
as the decision of the High Court, is one of. 
reversal. AD ms : 

On the face of it the order of the High : 
Court is one of affirmance. Butit ig urged 
that by giving a further period of grace of 

ix months, the High Court has made in- 
terest runat the bond-rate fog a period of 
nearly 3 years and 10 months beyond the 
date fixed by the Subordinate Judge, and 
that.as this isa new decree making the 
appellant liable for a larger sum of money, : 


.the decision must be considered as one of. 


reversal. Lo E 

Now in every case when an appeal is pre- 
ferred ggainst a preliminary mortgage decree 
a decision by the Appeal Court dismissing 
the appeal .renders the mortgagor liable to. 
ea*larger sum. Much more so is this the 
case when the period of grace is extended. 


- But ean i$ be said that the decision is one 


of reversal? It is conceded that if the 
period of grace had not been extended thg 


‘ 
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decision would not have been one of reversal. 
What difference then does the, extension of 
the period of grace make ? For the purposes 
of s. 110 of the Code o£ Civil Procedure the 
Substance of the matter has to be looked at, 
The trial Court and, therefore, also the High 
Court were entitled to give such period of 
grace as they thought fit within the statu- 
tory limit. There is noappeal against the 
exercise of this discretion, although in re- 
gard to final decrees in foreclosure and re- 
demption suits the enlargement of time 
under O. XXXIV, rr. 3 and 8 of the Code of 
Civil Procedure is appealable. It was open 
to the Appeal Court in dismissingthe appeal 
either to extend time or not. Inthis case 
it did so for the benefit of the judgment-deb- 
tors. The judgment-debtors now say that 
it was not for their benefit, but they did not 
make any such objection in the High Court. 
If they did not wish to run the risk of 
having to pay the contract interest after the 
date fixed by the trial Court, it was open to 
them to pay off the decretalamount at any 
time after the trial Court's decree. I have no 
doubt that in this casethe order of the High 
Court, extending the period of grace to six 
months after the High Court's decree, was 
made and accepted as one for the benefit 
of the judgment-debtors. 
It follows from this view that this part of 
the decision of the High Court, although it 
modifies the decree of the trial Court cannot 
for the purposes of this application be re- 
garded as an order of reversal. The deci- 
sion reversed must be a decision which is 
the subject-matter of the appeal. Here the 
appellant does not take exception in his 
appeal to the extension of. time. 


not have extended the time, 

I think, therefore, that- the contention 
that the decision is one of reversal must fail. 
: Finally, fhe appellant urges that a sub- 
atantial question of law is involved in that 
part of the decision of the High Court which 
relates to the validity of the first bond. — 

It is urged that the High Court should 
have held that the bond wasbad for partial 
failure of consideration. i 

Now, this bond was executed on the 22nd 


December, 1915, andit states that the money ' 
is being borrowed from Rai Bahadur Baij-, 


nath Gcenka to pay off among other d&bts 
a mortgage executed on the 12th February, 
4915, in favour of Damodar Des, It was 
found both by the trial Court andthe High 
Court that the date “12th February, 1915” 


45 st 
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If he had . 
objected, the High Oourt would certainly. 
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was a mistake for the “22nd October, 1914; 
and that of date prior to the 22nd December, 
1915, there was only one outstanding bond 
in favour of Damodar Prasad, namely, that 
of the 22nd October, 1914,and that out of 
the consideration money of the bond of 22nd 
December, 1915, asum of Its. 43,200 was in 
fact applied to the discharge of this bond. 
The High Court held that ithad completé 
power, if necessary, to rectify the mortgage 
bond of 22nd December, 1915, and that in 
any event the suit upon that bond could 
not be defeated on the ground that there 
had been a partial failure of consideration. 
Indeed it was found as a fact that Baijnath 
Goenka had paid not only the sum of 
Rg. 43,200 to Damodar but an additional 
sum of Rs. 1,000 which was due upon his: 
bond but which had notbeen taken into 
account inthe calculations which resulted 
in the execution of the bond of the ?znd- 
December, 1915, 

In my opinion, the question whether the 
consideration for the bond of the 22nd 
December, 1915, had been fully paid by 
Baijnath, Goenka was a pure question of fact, 
It was decided in favour of the bond and 
no substantial point of law was involved in 
that decision. 

The result, therefore, is that, in my 
opinion, the appellant has not shown that 
the case complies with the provisions of 
s. 110 and, therefore, leave to appeal must be 
refused with costs: hearing-fee five gold 
mohurs, 

Wort, J.—I agree, 

B, K. P, 


Leave refused, 


* . 
CALCUTTA HIGH COURT. 
ÁAPPEA& FROM APPELLATE ORDER No. 306 

. or 1926. 
May 27, 1927, 
Present :—Mr. Justice Page and 
Mr. Justica Graham. ° . : 
ASWINI KUMAR DUTTA AND sOTHERS— 
gx PETITIONERS—APPELLANTS 
A versus 
RAJ KUMAR AND ors#rs—Oppositr Partye 
_ . —RRBEPONDENTS. |, 

Civil Procedure Code (Act V of 1908) O. XXI. 
r.90—Bengal Tenancy Act (VIII of 18851, 5. 1532 
Application io set aside sale—Fraud and mat&rial 
Wonder found against—Second appeal, whether 
169 i 


t 


. 


.:upon an application to set ; 
O. XXI, r. 90, Oivil Procedure Code, upon the ground 
- of material irregularity and fraud, where the lower 
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' In a case in which an appeal will lie only if fraud 
is established, it is not open to a litigant to avail 


himself of the right of appeal on the ground that in , 
"the original application in respect of which the 


appeal arises an allegation of fraud has been made. 
- Consequently, a seccnd appeal does not lie under 
s. 153 of the Bengal Tenancy Áct from an order made 
aside a sale under 


Appellate Court has found a8 a fact that there was 
no fraud or material irregularity. 


Appeal against an order of the Bübordt: 


nàte Judge, Second Court, T'ippra,dated the 
26th of May, 1926, reversing that of the 
Munsif, Fifth Court at Commilla,. dated 
the 16th of September, 1925. 

Babu Jatindra Mohan Ghose, for the Ap- 
pellants. i 

Babu Bir endra Kumar Dey, 
spondents. 


JUDGMENT.—This i is an ‘eo from 


an orderof the Subordinate Judge of Tip- 
pra reversing an order of the Mursif of 
Commilla.. A preliminary objection is 
taken that no appeal lies.. The order was 


made üpon an application to set aside a sale.. 


upon the grounds of material irregularity 
and fraud, under O. XXI, r. 90 of the Code 
of Civil Procedure, It is conceded by the 


- learned Vakil on behalf of the appellants: 


that no second appeal lies from an order 
made under O.. XXI, r. 92, but he contends 
that a second appeal | lies under s. 153-of the 
Béngal. Tenancy Act: With respect to this 


-contention, however, he further concedes 
that: unless he'can succeed. upon the allega- 


tion of frauä.this appeal is incompetent 
under 8, 153. The lower- Appellate Court 


has found that there was no fraud or ma- 


terial irregularity in the conduct of the sale, 
and that the applicants sustained no sub- 
stantialinjury in consequence of any sfich 
fraud or irregularity. The finding of the 
lower Appellate Court upoif the igsue of 
fact as to whether there was fraud js not, to 
be questioned in second appeal. The learned 


. Vakil for the applicant contended that in 


every case in whieh an appeal will lie only 
if fraud i5 esfablished, itis open to a litig- 
ant to avail himself of the right of appeal if 
in the ofiginal application in sespect of 


whieh the. appeal arises. an allegation, of - 


fraud has been made. In our opinion in 
such a case an appeal will not lie unless the 


allegation of fraud has been established, and ` 


will not lie merely because, in addition to 
other objections, what proves.to be an un- 
founded allegation of fraud is made. If the 


(108 L'O. 1927] 
contention of the appellant were held to be - 
the law many.rules of procedure could and 
would be evaded by the simple expedient of 
inserting in an application an utterly frivol- ` 
ous and unfounded allegation of fraud. Inour 
opinion, the preliminary objection prevails, 
and this appeal must be dismissed with 
costs, the hearing-fee being assessed at one 
gold ‘mohur. - 

There isa further application on the file. 
Tn the circumstances the learned Vakil does 
not propose to proceed with it. It is ac- 
cordingly rejected: 


A, N. A. Appeal dismissed., 


for the Re- l 


LAHORE HIGH COURT. 
SECOND Civit APPEAL No. 582 OF 1923, 
May 6, 1927. 

Present :—Sir. Shadi Lal, KT., Chief 
Jüstice, and Mr. Justice J ai Lal. 
BANTU RAM AND OTHERS—PLAINTIFFS— 
APPELLANTS 
versus 
Musammat DODAN BAI, wibow oF 
JHANGI RAM-—DsrENDANT— RESPONDENT, 
: Hindu Law—Widow—Husband's time-barred debts 


—Acknowledgment of liability by widow, whether 
binds estate, 

Under Hindu Law a- widow can acknowledge liabi- 
lity for a debt which-was due from her husband, but 
had already become barred by time before his death 
so as to bind the estate ‘of the husband i in her hands. 
[p. 707, col. 1. 

Chimnaji d ovind : : Godbole, v. Dinkar, Dhondev 
Godbole (2), followed. 

Bhagwat, Bhaskar. v. Nivritti- Sakharam (1), dis : 

tinguished. 


Second appeal from a decree of* the 
District Judge, Multan, dated the 19th 
Detember, 1922, affirming that of the 
Senior Subordinate’ Judge, Muzaffargarh, 
dated the 13th May, 1921. 

-Mr. Har Gopal, for the Appellants. ; 

Mr. V. N, Sethi, for the Respondent. 

JUDGMENT.—On the !5th of January, 
1921, the appellant instituted a suit against 
the respondent for the recovery of 
Rs. 2,659-10 0, principal and interest, due on 
2 balanceé’struck by the latter. The defend- 
ant raised various pleas but the one, with 
‘whieh we are now concerned, was that the ` 
estate of her deceased husband in her hands 
was not liable for the paymentof the debt 
in question, The allegation of the plaintiff. 
was that the: husband of the defendant had 


" 
« 
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originally borrowed money from him and 
that the balance wasstruck by the defend- 
ant, his widow, after his death on that 
account. It has been found that when the 
husband died the amount due from him to 
the plaintiff had already. become time- 
barred. The legal question that we have 
to.determine on this appeal is whether 
under the Hindu Law a widow can acknow- 
ledge liability for adebt which was due 
from her husband but had already become 
barred by time befere his death so as to 
bind the estate of the husband in her hands, 

The learned District Judge has answered 

the question in the negative.and has declin- 

ed to give the plaintiff a decree against the 

estate of the deceased. . 

The main ground given by the District 
Judge in support of his view is that as the 
husband of the defendant had allowed -the 
debt to become time-barred during his 
lifetime, it may reasonably be interred 
that he Had declined to pay it and had, 
therefore, repudiated liability for the same, 
and consequently following Bhagwat Bhas- 
kar v. Nivritti Sakharam (1) he held that 
the widow was not entitled to bind the 
estate for payment of such & debt. Bhagwat 
Bhaskar v. Nivritti Sakharam (1) did not 
relate to the payment ofa debt and there 
had been an express repudiation of the 
contract by thé husband in a suit which 
‘was. brought against him in his lifetime, 
and consequently it. was held that the widow 
could not tcompromise the matter by 
recognising the contract after her hus- 
band’s death when the limitation for 
enforcing i$ had expired so as to bind the 

. estate. The facts in the present case 
are gistinguishable. There had been no. 
repudiation by the husband in this case 
and we do not think that the mere fact that 
the debt had become barred by time in ‘his 
lifetime ampunts toa repudiation by him 
of liability therefor. 

Counsel for the appellant contended 
that the present case was fully covered 
by Chimnaji Govind Godbole v.. Dinkar 
Dhondev Godbole (2). The report of that 
case shows that the debt: had become 
barred by time during the lifetime of the, 
husband and. the widow acknowledged it 
after his death, The estate of the husband 
was held-to be liable for the debt owing eto’ 
its acknowledgment by the widow, There 


(1) 27 Ind. Cas. 358; 39 B. 113; 16 Bom. L. R. 738. 
"m 11 B. 320; 11 Ind. Jur. 342; 6 Ind. Dec. (N. s.) 
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is ample authority in support ofthe prc- 
position that a widow isentitled to bind tte 
estate of her husband by acknowledging 
or paying debts contracted by the husband 
which have become barred by time, and we 
do not see any difference between a debt 
which had become barred by time during 
the lifetime of the husband and the one 
which becomes so barred after his death 
as the duty of the widow to pay time-barred 
debts of her husband is based on her 
pious obligation to discharge all his liabi- 
lities. . ; 

The consequence is that the plaintiff is 
entitled to a decree for the amount claimed 
against the estate of Jhangi Ram the 
deceased husband of the defendant and 
accepting this appeal with costs through- 
out we modify the decree passed by the 
Courts below accordingly. 

R L. Appeal accepted, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DEOREE 
No. 2385 or 1924. 
May 2, 1927. 

Present :—Mr. Justice Panton and 

Mr. Justice Mitter. 
AMBIKA CHARAN ROY BARMAN 
AND ANOTHER—DEFENDANTS—ÅPPELLANTS 


. versus 
HAR KISHORE CHAKRAVARTI AND 
OTHER3—DEFENDANTS—RaEsPON DENTS, 

Bengal Tenancy Act (VIII of 1885), s. 15, Chap. XIV 

—Suit for rent—Omission to implead all heirs of 
tenant—Decree, whether rent-decree—Proceedings 
under Chap. XIV—Omission of judgmeni-debtor to 
object —Objection at subsequent stage—Lstoppel. 
* Although no notice of succession to a tenure is 
given to the landlord under s. 15 of the Bengal 
'"l'enancy Act, a decrée in a rent suit against some only 
of the heirs of the tenant cannot be regarded as a 
rent-decree. [p. 709, col. 1.] 

Faizutnessa v. Gaganeswart (1), followed. 

The omifsion of a judgment-debtor against whom 
a decree purporting to be a rent-decree has been 
passed, to object to execution proceedings under 
Ohap. XIV of the Bengal Tenancy Act on the ground 
that the procedure under the Chaptereannot be availed 
of by the decree-holder.as the decree is not æ rent- 
decree, precludes him from doing so at a subsequent 
stage. [p. 709, col. 2.] ; : 

Appeal against a decree of the Subordi- 
nate Judge, Third Oourt, Tipperah, dated. 
the 28th of August, 1924, affirming that of the 
Munsif, First Court, Nabinagore, dated the 
3rd of July, 1923. . 

Babus Brojo Lal Chakravarti and Ufen« 
dra Kumar Roy, for the Appellents, 


* 
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Duhes Seether Rey 
Cha. Das, fev the Respondents, 
DPD ERA 
Elittev, Ta his s an appeal from a 
decrze of the Subordinate Judge of Tip- 
perah, dared tLe Zeth of August, 19. £ which 
alirmed a decree oi the Munsif of Nabina- 
gore, dated the 3rd of July, 1923. 

The suit to whieh this second appeal re- 
lates was brought by. tue plaintiff efor re- 
covery of Rs, 501 8-0 due on a mortgage 
bond which was cxecuted by Kshiroda 
SuodaiiD2vi (who is now represeuted by 
defeidants Nus. 1 aud 2) onthe 2lst of 
Agheasan 1316 B, S, Defendants Nos. 3 to 5 
were made partisca to the suit as subsequent 
purchasers of the equity of redemption in 
execution of a. cceree for money; defend- 
ani Nos Gana 7 wire impleaded as they 
werc purcheseraof the taluh in question at 
asaieat the instance of the landlord in ex- 
ezuton of a decree for rent; plaintiff asked 
for the usual mortgage decree for sale and 
made an altej;native. prayer tlat in the 
event of the sule iu favcur of defendants 
Nos 3 aad 7 heiag beld to be a sale in execu- 
tion of à rent decree hemay be allowed to 
get the decretal amount from the surplus 
sale proceeds; several defences were taken 
by cefendants Nos. u and 7 of which it is 
only neeessa:y to mention two. The first 
plea is that as defendaris Nos 6 and 7 are 
purciasersof the taluk ina rent sale free 
from all incumbrances plaintiff can get 
their claim satisfied out of their surplus 
sale-proceeds. The second plea is that it 
is no: open tothe plaintilfto raise the con- 
tention that the deciec in execution of which 
the taluk in question was soldisnota rent- 
deerce. The Court of first instance held 
that the decree was not a rent-decree and 
that the plaintif wes net estopped ftom 
showing that the decree was not a rent- 
decree. The Munsiff accordtngly passed a 
preliminary uiortgage decree for gale of the 
mort saged property on contest against des- 
fendeuts Nos. 3to 7 and er parte against de- 
fenadants Nos. 1 and 2. An appeal was 
carried td thè Subordinate Judge by de- 
iendtnis Nos. Gand 7 and the deeision of 
the Hunai woo affirmed. A second ‘appeal 
has been preferred to this Court by defend- 

ants Nos, 6 und 7 and it has been contended 
before us (i) that the Subordinate Judge 
has c;red in kolding that the deeree was 
nol è rentdeerce and (ii) that the lower 
Appellate Court has committed an error of 
aw iu coming to the coueluaion that plaint- 
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and 'Hirendva iffis not estopped from showing that the 
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decree was a rou! decree and that the sale 
was nob arent sole. 

In order t9 egamine tae soundness oar 
otherwise of the two contentions raised by 
the learned Vakil for the appellants it is 
necessary to stato the following facts which 
have been found ia this case. The Maharaja 
of Tipperah is the proprietor of an estate 
under which there is a taluk known as 
Taluk Indra Narain Bhattacharjee. In this 
taluk the plaintiff Kshgroda Sundari the 
predecessor-in interest of defendants Nos. 
land ? and the Maharaja himself are co- 
sharers; Kshiroda Sundari died leaving 
behiad her a son Haribole Chakravarti and 
two daughters Labanya and Mono Mohini; 
the Maharaja brought a rent suit forthe en- 
tire rent against Haribole and the plaintiff 
but did not mask» JXshirola Suadari's dau- 
ghter Mono Mohini a party to the rent suit; 
the Maharaia obtained a decreo for the en- 
tire rent less his 8 anna; share which was 
payable to himself and proceeded to execute 
the decree as a decree for rent under Chap. 
XIV of the Bengal Tenancy Act; during the 
execution proceedings Llaribole died and 
his father defendant No. 1 waasubstituted 
in his place as his heir and legal representa- 
tive and execution proceeded against the 
plaintiff and defendant No. 1 and the en- 
tire tenure including the Maharaja's share 
in it which carried a rental of Rs. 15 was 
sold and was purchased by defendants 
Noa 6 and 7, now appellants, with power to 
annul all incumbrances. The purchasers, 
ie. defendants Nos. 6 and 7 served notico 
unders. 167 of the Bengal Tenancy Act on 
the plaintiff for annulling tae incumbrances, 

.In these proceedings the plaintiff who was 
one of the judyment-cebtors did not object 
to the execution proceedings on the ground 
th&t the procedure under Chap. XIV of the 
Bengal Tenancy Act could not,*be availed 
of by the Maharajaas the decree was not a 
rent-decree and the property was according- 
ly sold freo from incumbrances. 

On these facts it is clear that the decree 
could not be regarded as a rent-decree ag 
Kshiroda Sundari's interest in the taluk in 
question was her stridhan property and 
under the Hindu Law devolved after her 
death on her son Hariboleand her twodaugh- 

“tars Labanya and Mono Mohini. At the 
date of the rent suit Labanya was dead but 
Mono Mohini was alive and she was a 
necessary party to the rent suit. Mr. Brojo 
Lal Chakravarti has argued that sho wag 
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fully represented by her brother Haribole 
who was himself an infant atthe time; both 
the Courts have overruled the argument 
based on this doctrine of representation 
rightly. Although the taluk was a tenure 
and no notice was given of the succession of 
Mono Mohini to the tenure to the Maharaja 
under s. 15 of the Bengal Tenancy Act she 
decree in the rent suit against one of the 
two heirs of Kshiroda cannot be regarded 
as a rent-decree, If any authority is need- 
ed for this proposition we may refer to the 
case of F'aizannessa v. Gaganeswari (1). The 

rab ground of appeal, therefore, fails. 
The second ground of appeal which relates 
to estoppel is one of considerable difficulty. 
Itis argued for the appellant that the plaint- 
iff not having taken exeeption to the ex- 
ecution proceedings under Chap. XIV of 
the Bengal Tenancy Act on the ground that 
the decree was not a rent-decree is now pre- 
cluded from doing so. 16 is said that he 
could not raise this plea as against the 
Maharaja by reason of the proceedings bat- 
ween him and the Maharaja and conse- 
quently he cannot take thie ples as against 
the purchaser at a sale at the instance of 
Maharaja. And in support of this conten- 
tion reliance has been placed upon an un- 
reported decision of this Court in the case 
of Profulla Neth Tagore v. Satya Bhusan 
Das, Review Rules Nos, 21-F and 22-F 
of 1923 in appealfrom Original Decree No. 
64 of 1920 to which my learned brother was 
a party. I think this decision suppcris the 
contention of the: appellant, In that cese 
Mr. Justice Chatterjea and my ‘learned 
trother. made the following pertinent cb- 
servations :—‘‘As stated above, the plaint 
in the rent suit was framed, and the decree 
was passed, on the footing that there wag 
only ome tenyre. It purported, therefore, 
to bea decreeeunder the Bengal Tenancy 
Act and when the deeree-holder adopted 
the procedure under Chap. XIV, end got 
the processes of attachment and sale pro- 
clamation issued simultaneously, and the 
sale proclamation published under s. 163 of 
the Act (ie with power to annul all in- 
cumbrances), there could beno doubt that 
he meant "to sell the defaulting tenures 
with power to annul all incumbrances. So 
far as persons holding incumbrances wHo» 
were strangers to the decree and sale were 
concerned they would not be affected by 
the fact that the judgment. debtore had not 

4 


(1) 63 Tad. Oas. 703 23 C, W.N, 138, 
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<. Kshiroda Sundari's share. 
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taken any exception to tha prosedure adopt- 
ed under Chap. XLV though thejudgment- 
debtors’ interest in the tenure passed at 
the sale but if ths judgment-detors 
themsélves claim to have incumbrances 
under the tenure (i, e. under-tenures) it 
becomes material to consider what the 
effect is of their not taking any objection 
to the gale being held under Ohap. XIV, 
on the ground that the decrees was really 
in respect of six different tenures., It is 
argued on behalf of the respondent that 
the landlord or a third party purchasing 
the defaulting tenure at the sale might not 
have taken steps toannul the under-tenures 
held by the judgment-debtors, and that, 
therefore, the judgment. debtors might wait 
until notices uuder 9.167 were served for 
annulment of the incumbrances. But wedo 
not see how the judgment-debtors with the 
full knowledge of the fact that the deoree 
purported to be one in respect of single 
tenure and thatthe procedure adopted for . 
bringing it to sale was that under the 
specia] provisions of Chap. XIV would be 
justified in not objecting to the sale with 
power to annul incumbrance, and in wait- 
ing till the notices of annulment of incum- 
brances were served upon them under s. 167. 
The order for eale under Chap XIV and the 
order confirming it having been passed in 
the presence of the judgment-debtors, were 
binding upon them, not only in respect of 
their superior interest (ie. the aluki in- 
terest) but also in respect of the power to 
annul the under-tenures. ‘Shere could be 
no doubt that the zemindar proceeded to, 
gel] the tenure of the judgment-dabtors 
with powertoannulincumbrances, [t was 
incumbent, therefore, upon the judgment- 
debtors to raise tht objection tha, the sale 
could not be held with power to annul in- 
eumbrauees. Not having done so’ and bav- 
ing allowed the sale to take place with 
power to annul all incumbrances and the 
sale to be confirmed without objection, they 
(or the plaintiff claiming through them) 
cannot now raise the objection that the sale 
could not be held with power to agnul in- 
cumbrances‘in so far ae the under-tenures 
whick were held by the judgment-debtors 
themselves were concerned.” 

We think, therefore, that the decreeof the 
Courts below should bo discharged and in 
lieu thereof itis ordered and decreed that 
the plaintiff will realise their claim from 
the surplus sale-proceeds which represent ` 
The defendants 
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“Nos: 3, 4:and 5 who are respondents before 
us wanted to be discharged from the suit. 

The appellant has no objection to the same. 

Defendants Nos. 3, 4 and 5 are accordingly 

dismissed from. this suit and the suit will 
. be regarded as between the plaintiff on ihe 
. one hand and the defendants Nos: 1 and 2 

'and 6 and 7 on the other, 

There will be no order for costs dn this 
appeal.’ Plaintiff will be entitled -to his 
costs in the Court of first instance. 

.. Plaintiff will pay the coste of. defendants 

Nos. 3, 4 and 5 in this appeal. 

The cross-objection ,is not pu and i is, 
therefore, dismissed. - 

Panton, J.—1 agree. 

A N, AS _ Decree o modified. 


| NAGPUR JUDICIAL COMMIS- 
-- SIONER’S COURT: 
Friest CIVIL APPEAL No. 38.B pr 1926. 
July 11, 19827. 
Present: —Mr. Kinkhede, A. J: C. 
SHRORAM—DEFENDANT—ÅPPELLANT! 
versus 
RAMBHAU AND OTHEES—PLAINTIFFS— 
" RESPONDENTS. 
Trusts Act (II of 1882), s. ?4— Trustee acting iait 
-wishes of co-trustees—No corrupt motiwe— Bong 
fide belief of exclusive right—Removal, whether 
justified—Ogportunity to.show readiness to act as co-. 
' trustee, granting of. 
Tf a co-trustee in the bona fide belief that he is 
entitled as a. hereditary trustee to the preferential or 
, exclusive right to management of the trust property, 
assumes the sole controlof the property and carries 
on the management without consulting the wishes of 
his co-trustees, he should, when this assertion* of 
exclusive management is not attributable ig any 
corrupt"motiyes on his part, bé given an opportunity 
to show his readiness to act in co-operation with the 
other: co-trustees, so as to make fhe working smooth 
and unobjectionable i in any way, before bei is removed 
from the' Board of trustees. 


Appeal against a decree of the Firet 
Additional District Judge,, Akola, dated the 
25th March, 1926, in Civil: Suit No. 3 of 

1926 
- Mr. GG. Hatwalane, for the Appellant. | 
. Messrs. A:- V. Khare and W. B. Pend- 
harkar, for the Respondents. 


JUDGMENT.—No attempt has beer? 
made before me by the respondent to show 
that the conclusion of the lower Court that 

‘there.is a clear indication in the defendani's 
. acts.that he wants to thwart the authority 
- ef the other trustees and assume the OP. 


qu s 
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reme power to himself js in any way unwar- 
ranted or unjustified. It is said that this 
kind of attitude on the defendant's part was 
due to a bona fide belief that he wae entitl- 
ed to call himself a hereditary trustee and 


-as such had the preferential or exclusive 


right of management of the trust property, 


- but that since the defendant has now.dis- 


abused his mind of that i impression heshould 
be given a chance to show that he can work’ 
smoothly if allowed to remain on the Board : 
of trustees. 

Looking to the antecedent history of the 
trust, as laid down in Mahomed Ismail Ariff 


v. Ahmed Moolla Dawood (1),-I think, the . 


defendant had reasonable grounds to think 
that his voice could reign supreme in 
the management of the trust, and that he 
could do everything according to his own 
wishes without consulting plaintiff No. 1 or 
the other trustees. No doubt there was this 
failure to consult his co-trustees in the past, 


. but the plaintiffs have not been able to show 


that this exclusive management -was attri- 
butable to any corrupt motives on the de- 
fendant's part, because the lower Court has 
very correctly pointed out that no mis- 
application of the trust money is brought 
home to the defendant.. Allthat is proved 
against him is if I may so put it, his vanity 
whieh prevented him in the past from as- 
sociating himself with the other co-trustees. 
But for that alone he ought not to be visited 
with an absolute expulsion from the. ma- 
nagement of the trust property. It would 
bea very disproportionate. punishment for 
his failures J think under the peculiar - 
circumstances of the case, the defendant 
should have a probationary period wherein 
he couldshow his own readiness to “act in 
co-operation with the other co- trustees so 
@& ta make the working smooth and unob- 
jectionable in any way and thws ensure the 
interésts of the trust and its Property. 

I, therefore, set aside the decree of the 
lower Court and the appointment of Bali- 
ram Jeewaji Teli of Borgaon made there- 
under and remand the case to the Court 
below with directions to fix a.reascnable 
period of probation for the above purpose 
and give the defendanf an opportunity to 
show that he can usefully serve on the Board 
40$ trustees and iat his continuance on the 


(1) 35Tnd. Cas. 30; 43 0.1085; 14 A. L. J. 741; 
(1916) 1 MSW. N. 460; 20 O. W. N. 1118; 20 M. L.T 
110; 18 Bom. L R.611; 31M. L. J. 990; 94 O. L. J. 
198; 4 I. W. 269; 9 Bur. D. T. 141; 8 L. B. R. 517; 48 
LA RTE O) . 


| 
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: Board is for the interest: of. thè trust and 

_ its property. `, 

__ In the circumstances of the case I direct 

that each party shall béar his own costs of 

this Court. Oosts in the Court below will 

be costs in the cause. 
@. R. D. Order accordingly. 


PATNA HIGH COURT. 
, APPEAL FROM ORIGINAL ORDER No. 125 
So oF 1926. 
; January 26, 1927. 
Present:—Mr. Justice Das and Mr. 
Justice Adami. 
KHEDU NAEK AND OTHERS—APPELLANTS 
; versus : 
RAJ 1B RAY AND OTHERS— RESPONDENTS. 
Civil Procedure.Code (Act V of 1908), O, IX, r. 8— 
Ex parte  decree— Party 
‘Decree passed, whether ex parte. . 
It is settled law that if a Pleader engaged by a party 


+ 


be actually present in Court and there is nothing to, 


show that he asked for an adjournment: or retired 
from the suit, the decree passed in tha presence of 
that Pleader ċannot be regarded as an ez parte decree, 
although it may be that-his client may not have been 
. Present. - 

Appeal from an order of the Subordinate 
RE Hazaribagh, dated the 12th April, 
192 

Mr. S. M. Mulliek (with him Mr. Harihar 
Prasad Singh), for the Appellants. 

Mr. B. C. De, for the Respondents. 

JUDGMENT. ` 

Das, J.—This appeal is directed against 
the order of the 12th April, 1926, passed by 
thelearned Subordinate Judge of Hazari- 
bagh. . The appellants were defendants 
Nos. 2 and 3 ina suit for recovery. of posseg- 
sioh of certain properties. 'The suit was 
fixed for hearing on the yth June, 1925. The 
order-sheet of the 9th June, 1925, rut as 
:" follows :-£ 

“Parties ready. Facts of the suit stated 
after which. both parties’-Pleaders request 
for half an hour's time to settle the matter 
out of Court. This allowed fill 10 a.m. 
Documents filed by plaintiff be kept with 
the record. Its admissibility willbe con- 
sidered when tendered,” 

‘Stopping here for a moment dt is quita 
clear that the parties were ready on the 9th 
June, 1925, and the question whether,de- 
fendauts Nos. 2 and 3 were ill or well that 

“day did not matter at all so fa as the hear- 

.ing of the suit was concerned, .It appears 
that the parties then filed a joint petition 
for one day's time to compromise the suit, 
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"The case was: ultimately compromised as 


"between the plaintiffs and all thedefendants 
other. than defendants.Nos.2 and 3. The 
Pleaders for defendants Nos. 2 and 3° who 
were actually present in Court stated that 
they had no power to compromise the suit 
on behalfof the defendants who were absent: 
The Gourt thereupon asked the plaintiff to 


prove- the case against defendants Nos. 2- ` 


. and ‘3; that evidence was given and the 


. learned Subordinate Judge pronounced 


judgment on the llth June, 1925. In that 
judgment he deals whith the compromise 


between the parties and then his order — 


runs in these terms:— 
*AndI order that the suit be-decreed on 
compromise against defendants Nos. 1, 4, 8, 


lOand.12 to 14 and ex parte against the ` 


‘remaining defendants. The terms be all 
embodied in the decree." : 

. Thereafter defendants Nos. 2and3 pre- 
sented an application for setting aside the 
ex parte: decree.. That application failed. 
The present appeal is against the -order re- 
fusing to set aside the ex parte decree. 


In | 
my opinion the decreepassed by the learned: 


Subordinate Judge on the 11th June, 1925 : 


cannot be regarded as an ex-parte- decree. .- 
It is quite clear that the parties were 


ready, that day, although defendants Nos. 
2 and 3 were not actually present in Court. 
Although defendants Nos. 2 and 3 were not 
present in. Court their Pleader was present 
and their Pleader was competent, to cross- 
examine the plaintiff and to adduce evidence 
on behalf of defendants Nos. 2and 3. There 
is nothing in the order-sheet to show that 


any application for adjournment of the suit ` 


was made on behalf'of defendants Nos. 2 


* and 3.and nothing tosuggest that the Plea- 


ders af defendants Nos. 2 and 3 retired from 
the suit. 
engaged by.a party be actually present in 
Court, fhe decree passed in the presence of 
.that Pleader cannot be regarded as an ex 


parte decree,-although it may be that his . 


clientmay not have been present. In my 
opinion, therefore, the judgmenteof the 11th 
June as against defendants Nos. 2 and 3 
cannot be regarded as an ex parit judgment. 
This being the position, an application for 
setting aside the ex parte decree did not lie 
and the learned Subordinate Judge was right 
in dismissing that-application. 

L'weuld, therefore, dismiss this appeal 


. with costs. < . . 
Adami, Je~ I agros. 
ANA . eal dismissed, 


5 


It is well-settled that if/a Pleader 
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LAHORE HIGH COURT. 
MisogLLaNEoUs SECOND Oivin APPEAL 
No. 423 or 1927, 
June 4, 1927. |, — 
Present:—Mr. Justice Addison. 
UMAR DIN—JUDGMENT-DEBYOX 
-— APPELLANT 
versus 
GHULAM MUHAMMAD—DEOREE-HOĻDER 
GHULAM DIN AND OTHERS— JUDGMENT- 
i DeEsrors—RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 182 (5)—A p- 
plication by decree-holder to summon witnesses to resist 
objection—Step-in-aid of execution. 

An application by a decree-holder to summon wit- 
nesses in order to resist an objection to execution 
isa step-in-aid of execution though such an appli- 
cation is not madein the execution application pro- 
per. [p. 713, col. 1.] = 

Muhammad Siddig Khan v. Misri Lal (1) and 
Brojendra Kishore Roy Choudhury v. Dil Mahmud 
Sarkar (2), followed. 


Miscellaneous second appeal from an 
order of the District Judge, Amritsar, 
dated the 13th December, 1926, reversing 
that of .the Subordinate Judge, Third 
Class, Amritsar, dated the 8rd July, 1926. 

Lala Mool Chand, R. S., for Mr.*Ghulam 
Rasul, for the Appellant. 

Mr. Niaz Muhammad, for the Respond- 
ents. 


JUDGMENT.—The sole question in 
this second appeal is whether the execu- 
tion application dated the 22nd March, 
1926, is within time. The facts are as fol- 


lows :— . 
A money-decree was obtained against 
Umar Din, Ghulam Din, and the re- 


presentatives -of one Taj Din, deceased 
` on the 16th March, 1918. lt was not stated 
.clearly in the decree that Taj Din's re- 
presentatives were not personally. liable," 
Three- applications for executions wtre 
presented fidm 1919 to 1921. The fourth 
application for execution was presented 
on the 29th August, 1921. It named: all 
the judgment-debtors and asked especials 
ly for the attachment and gale of a grave- 
yard which has been purchased by the 
deceased “Tay Din. Various objections 
were taken to this application in the course 
of which ® came to light that the Gecree 
did not clearly state that Taj Din's je- 

resentatives were mot personally liable. 
Accordingly, on the 3rd August, 1922 the 
decree was amended to show that Ghulam 
Din and Umar Din appellant were person- 
_ally liable under it while Taj Din's re- 
presentatives were not, though they were 
liable to the extent of Taj Din’s estate 


‘made the 
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' in their hands. 


After this, on the 10th 
August, 1922 the decree-holder’s Counsel 
atated that he desirgd the execution appli- 
eation of the 29th August, 1921, to pro- 
ceed against the representatives of Taj 
Din to the extent of his estate in their 
hands while he also prayed for execution. . 
against Ghulam Din and Umar Din per- 
sonally by attachment of their moveable 
property. An order in these terms was 
same day, as that it- is 
clear that the application for execution 
dated the 29th August, 1921, was allowed 
to continue as an application for execu- 
tion of the amended decree, which only 
made clear that Taj Din’s heirs were not 
personally responsible. 

Vhereafter, Taj Din’s representatives on 
the 3rd October, 1922 objected to the 
attachment and sale of the graveyard of 
Taj Din on the ground that it was wakf. 
Their objections were dismissed on*the 10th 
April, 1923 but on appeal to the District 
Judge they were accepted on the 31st 
October, 1323. On second appeal to this 
Court the District Judge's order was set 
aside and the whole matter remanded to be 
re-Gecided. The objections of Taj Din’s 
representatives were accepted on the re- 
trial by the Executing Court on the 20th 
April, 1923. No order of any kind, how- 
ever, was passed upon ‘he execution appli- 
cation of the 29th August, 1921, which had 
remained pending on account of the ob- 
jections. Finally, on the 22nd March, 1920, 
the decree-holder again applied for exe- 
cution. The Executing Court held that the 
application was time-baired. The District 
qudge held the contrary. He further held 
that in any case the old application of 
the 29th August, 1921, still servived and, 
thefefore, the execution could proceed. 

ln my judgment the questiogf whether 
the old' application of the 29th August, 
1921, still survived was not before the 
District Judge. It is true that it was 
never dismissed but was left in the air 
when the objections of Taj Din's repre- 
sentatives were accepted onthe 20th April, 
1925. The decree. holder, however, did not 
apply forthe revival of that application, 
but put in afresh application on the 22nd 
Mareh, 1926, and the question is whether, 
itis within time. 

Ihold that itis within time by reason of 
‘the applieation of the decree-holder, dated 
the 16th December, 1924, to summen . wit- 
‘nesses. to repel the objections put in by 
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Taj Din's representatives. In my opinion 
that application was a step-in-aid of the 
execution, though it was not made in the 
execution application proper. There is 
much authority on the point: a ruling 
on all fours in Muhammad Siddiq Khan v. 
Misri Lal (1) a decision of the Allahabad 
High  Oourt; Brojendra’ Kishore Roy 
‘Choudhury v. Dil Mahmud Sarkar (2) decision 
of the Calcutta High Court is practically 
to the same effect; Sheo Sahay v. Jamuna 
Prasad Singh (3) went further-.and held 
that the mere examination of a certain 
witness in order to resist an objection 
made by the judgment-debtor to the execu- 
tion of the decree was a step-in-aid as con- 
templated by Art. 182 of the Limitation 
Act. This goes veryfar. See also Kedar 
Nath Dey Roy v. Lakhikanta Dey (4) and 
Surajmal v. Sarjog Prasad Singh (5). The. 
latest ruling on the subject is contained 
in Mathonkandi Kannanv. Thayytl Pakkuthi 
Avvulla Haji (6) where it was definitely 
laid down that “in order that an applica- 
tion by the decree-holder should serve as 
a step-in-aid, it is not necessary that it 
should be made in a pending execution 
application.” The application of the 22nd 
March, 1926 for execution is clearly within 
time on my finding that the application by 
the decree-holder tosummon witnesses on 
the 10th December, 1924 to. resist an objec- 
tion by the judgment-debiors was a step- 
in-aid of the execution within the meaning 
of Art. 182 of the Limitation Act. 

I, therefore, dismiss the appeal with costs. 

R. L. Appeal dismissed. 
Panes Ind. Cas. 524; 19 A. L.J. 843; A. I. R. 1922 


(2) 44 Iud. Cas 604; 22 O. W.N, 1027. ^ 
- (3) 88 Ind. Cas. 807; A. I. R. 1925 Pat, 459; 4 Pat. 


208: 6 P. L. T. 777. 
(4) 40 Ind. Cas. 1005; 21 0. W. N. 868; 26 0. L. J.* 
Hà c 


5 @ 
(5) 38 Ind, Cas. $40; 2 P. L.J. 5; (1917) Pat. 54; 3 
P. L. W. 208 


(8) 99 Ind. Oas. 677; 50 M. 403; 52 M. L. J. 1; (1927) 
M. W, N. 8; 25 L. W.61; 38 M. L. T. 136; A. L'R. 1927 
ad, 288. 
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NAGPUR JUDICIAL COMMIS- 
“ SIONER’S COURT. 
Second Crvin APPRAL No. 21 or 1926. 
'.' June 22, 1927, 
| Present:—Mr. Macnair, A. J. C. 
Thakur MOORATSINGH AND orHERS— 
PLAINTIFFS— APPELLANTS 
"ET versus 
MANILAL—DEFENDANT-—RESPONDENT.’” 

C. P. Tenancy Act (I of 1920), s. 89 (1), scope of— 
Surrender by common consent of parties, validity of— 
Ejectment suit by landlord—Defendant not transferee 
from tenant or sub-tenant, whether can plead that tenant 
has not abandoned—Tenancy for ome year—Expiry 
of term—No presumption of continuance of tenancy. . 

Section 89 (1) of the C. P. Tenancy Act only 
specifies the conditions under which an absolute 
occupancy or an occupancy tenant may surrender his 
holding without consulting the wishes of his land- 
lord. It does not prevent the contract of tenancy 
from being terminated in other ways at the desire of 
both the contracting parties. [p. 714, col. 1 

When a landlord sues to eject à trespasser from a. 
tenancy holding, it is nót open to the defendant, who 
is not a transferee from the tenant or does not hold 
under the tenant, to plead that the tenant has not. 
abandoned the holding. [ibid.] ' 

Sahasram v. Sheonath (1), followed. 

Wherea sulstenancy is only for a year and not 
from year to year, there is no presumption of continu- 
aS i the sub-tenancy after the expiry of the year. 
101d. ER : : 

Sheomangal v. Nanhelal (2), distinguished. 

Appeal from a decree of the Additional 
District Judge, Damoh, dated the 8th Oeto- 
ber, 1925, i» Civil Appeal No. 32 of 1925. : 

Messrs. V. Bose and P.N, Rudra, for the 
Appellants. A 

Messrs. A. V. Khare and W.-B. Pendhar- 
ker, for the Respondent. 


JUDGMENT. —The plaintalleges that | 


‘one Bhurey, tenant of a holding in. the 


patti of which plaintiff No. 1 is the lambar- 
dar, surrendered his holding on 19th' Jane, 
1924. "The plaintiffs began to plough, the 
fields but were ousted by the defendant 
who had been it possession as sub-tenant 
of Bhurey in the previous year. They sued, 
therefore, to eject the defendant. The de- 
fence was that the defendant had been 
holding under the plaintiff Jambardar for a 
number of years and that Bhurey Had no 
right in the fieldsat the date of surrendér. 

The first Court held that the plfintifis' 
allegations were true and passed a decree 
for possession. In first appeal it was held 
that as the deed of surrender was executed 
on 19th June, 1924, the plaintiffs had no 
title to -possession of the fields during the 
agricultural year 1924-25. The other pointd 
raised in first appeal were not decided. 

In second appeal the decision of the 


. ing, itis not open to the: defendan 


"4 


lower Appellate Court is. attacked. It. is 
clear that that decision is erroneous. In 
the-firat place, s. 89 (1) of the Central Pro- 


: vinces Tenancy Act specifiés the conditions 


under which an absolute occupancy or an: 
oceupancy tenant may surrender, his hold- 
ing. without consulting the wishes of his 


. landlord.. It does not state, nor can it be 


inferred that the contract of tengncy can- 
not be terminated in other ways at the 
desire of both contracting parties. 

In the next placé, when a landlord sues 
to eject à trespasser froma tenancy hold- 
t, who 
is not a transferee. from the tenant and does 
not hold under the tenant, to plead that 


the tenant has not abandoned the holding: 


' Sahasram y. Sheonath (1). 


` year. 
` Buit 


- that year expired. After the expiry of 


“plaint admits 


The respondent's Counsel urges that the 
that the defendant was a 
&ub-tenant in 1923-24, and that it should 
be presumed that this sub-tenancy was 


‘renewed for the ensuing year. He relies on - 


Sheomangal v. Nanhelal(2). But that roling 


‘refers to asub-tenancy from year to year, 


and the plaint merely states that the de- 
fendant.had been a sub-tenant for one 

The defendant never alleged in this 
that: he had "been a sub tenant _of 
Bhuréy from year to year. -There is, then, 
no basis for a presumption that the sub- 
tenancy . for’a single year continued du 

e. 
year thg respondent was à trespasser.. He 
cannot, then, plead that the tenant has 
still a right to the holding. S weg 

The ‘decree of the lower Appellate Court 
must, therefore, beset aside, and the case 
must be remanded to that Court for deci- 
sioù of the remaining grounds of appeal 
Costs in this Court will be costs ein the 
guit. A’ certificate for refund of the Court- 


' fees paid in this Court will be given to the 
' appellants. 


" Ld e (J i , 
G. B. D, Case remanded. . 
124. 


* (1) 31 Ind, Cas. 303; 11 N. 1 


L. R. 
(2) 48 Ind Cas. 392; 14 N. L. R. 
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. CALCUTTA HIGH COURT. 

ArPBíAL FROM.ORiGiNAL Decree No. 124 
. oF 1975. - : 

A May 23, 1927. 
Present: —Mr. Justice B, B. Ghose and 
Mr. Justiee Roy. 
Tas SECRETARY or STATE For 

. INDIA i8 COUNCIL-—APPELLAAT |. 


DE versus Í 
` Syed ALTAF HOSSEIN —RzSPONDENT. 


Land Acquisition—All round increase of award of 

Collector— Precise reasons fot given—Increase, whether 
‘arbitrary—Valuation of. land—Rent of basti land, 

whether criterion. x ; 

A Land Acquisition Judge after considering . the 
evidence, produced, but without indiesting any 
particular evidence, came to the conclusion that the 
award of the Collector should be increased to some 
extent, and made an all round increase of Rs. 100 per 
eottah: 


Held, that the increase could be said to be arbitrary 
inasmuch as it is not always easy to give the precise 
'reasonings in cases of this kind. [p. 715, col. 1.] 

Secretary of State for Foreign Affairs v. Charles- 
worth, Pilling & Co, (1), followed. e ` 

The rent of bastè land is often no criterion for 
ascertaining the actual value of land. [ibid ) 

Appeal against a decree of the Special 
Land Acquisition Judge, 21 Parganas, dated 
the 17th of March, 1925. i 
. Babus Dwarka Nath Chakravarty: and 
Surendra Nath Guha, for the Appellant. 

Syed Nasim Ali and Babu Dipendra 
Mohan Ghose, for the Respondent, 


. .. .dUDGMENT. 

Roy, J.—This appeal is by the Secre- 
tary of State for India in Oouncil and 
agains* the decision of the Special Land 

' Aequsition Judge, 24-Parganas. Lands were 
acquired for a new road between Padda- 
pukur -Road aud Michael Dutt Street in 
Kidderpore. This was one of the references 
made under s. 18 of the Land Acquisition 
* Act. It concerned two plots of land, viz., plot 
No; 111 with an area of 4 cotias bchattaks and 
odd. The Collector's award was at the rate 
'of Re 450 per cottah. The 2nd plot is plot 
No VI, with an area of 13 cottahs 6 chattaks 
and odd. This was divided by the Col- 
lector in two sections and his award was at - 
the rate of Rs. 400 per cottah for 8 cottahs 
10 chattaks and odd and at the rate of 
.Rs 300 for the rest amounting to 4 cottahs 
and 2, chattaks. The owner who. is a mut- 
«valli asked for a reference and the Special 
Judge has increased the award by Rs. 100 
per cotiah in each case. It is contended . 
by :the Government Pleader that the Judge 
having practically discarded the evidence 
of the sale adduced by the claimants 
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Should not have ‚enhanced ` ‘the Collector's. 


plot'was settled by the mutwalli to a tenant 


at an annual rent of Rs 72 and this should |: 


have been the basis of the award. 


Thé learned Judge seems fo have eoh- 


sidered ‘the evidence produced. and al- 


though he does not indicate the particu- 


lar evidence he relies on, he was appar- 
ently led to the cofclusion that the award 


should be incréased to some extent and: : 
he thereupon ‘made this all round of in- 


crease of Rs. 100 per cottah. ‘As pointed 
` out by their Lordships of the Privy Ooun- 
eil itis not always easy to give the. precise 
reasonings in cases of this kind [Secretary, 
of. State for es Affairs v. Charles 
-Worth Pilling & Co. (1). 


: ing to him on personal enquiry regard 
being had to the nature of the land, its 


area, configuration and’ situation. It does s 


not appear that-he placed any reliance 
‘-on the fact “that plot No. VI had been let 
' at Rs, 72 per annum, for his award is 
much more than what the compensation 
vou have been if he had followed . this 
asis. 


‘land and the rent of such land is often 
no criterion for ascertaining the actual. 
value of the land [Harish Chunder Neogy v. 
- Secretary of State for India (2)] On the 
other hand the mutwalli produced evidence 
'.of actual sales of adjoining lands as for 


' ' instance Ex. 2 where the mokurrari ten- 


. ants' rights were sold at Rs. 515 per 
cottah in 1909: This refers to plot No. IV. 
The learned Judge has observed that this 


is a small plot and there is a road along-. 


side.8 to JO feet wide. "The. Judge. has 
not said anething however against Ex, 3 
which concerns plot No. V. "This sale was 
in 1913 and works out at Rs. 542 per 


cottah. Then there is the fact that the- 


Collector made this award in plot No. IX 


at the rate of Rs. 450 per cottah and in -. 


plot No. VIII at -Rs.- 500 per cottah and 
forthe.back lands of plot No. 1j imme-' 
.diately to the south he gave at the rate 
of Rs. 750 per cottah. Ib. is not necessary 


to refer to -the évidence. of thé expeft 


valuer examined by thé mutwalti or to. 
Me A. 121 at p 139; 26 B. e 8 Sar. P. C. J. r 
) 
(2) 11 O: W.N 875. e 8 


TE 


e ME x eom 
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. at this- stage. 
‘The Oollector made his valuation aecord- 


It was a temporary arrangement, 
“made by the mutwalli in respect of basti-- 
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the sale- deed. of premises ; No. 82/1 where 
award, that the. insrease is. arbitrary and’. 


that so far as plot- No. VI.is concerned, 
there was the definite evidetice: that the' 


the purchaser paid.Rs. 1,158 per cottah in 
1915 ia order apparently to extend and im- 


: prove his land. - There is ample evidence to - ' 


justify the conclusion of the learned Judge 
that the award of the’ Oollector should be 
‘increased. The increase: given by him 
does not: appear to be’ unreasonable. We 


eousider, therefore, that the Judge, was 


right ånd that the appeal should be dis- 
missed with costs hearing fee being assess- 
ed at. 10 gold mohurs. - 

The mutwalli has a cross-objection and 
his claim is that the ‘award should be 
increased still further. The learned Vakil 


"wished to refer us to the evidence of the 
- expert valuer but this evidence had not 


been printed and we were unable to accede 
to his request that, we should refer to it 
"We have’ listened ‘to his 
‘argument that land value increased bet- 
ween the dates of the various sales put 
forward in the evidence and the daté of 
the declaration which was the 16th J uly, | 
1918. . There was probably some increase 
but the iferease was not largeand regard 
being had to all the- circumstances special- - 
ly the awards in respect of Plots Nos. VIIL 
and IX on which he himself relies for: 
the first branch of the case,.we do not 


think a sufficient. case has been made out ^ ' 


for raising the compensation any further. 
The: result is that the cross- objections are 
dismissed; but without costs. -. 

The appellant must pay ad valerem Court 
fee on appeal. . Let the deficit Court-fees - 
be accepted. : : TEC Rn 

Ghose, 9.—I agrée. 

A. N. A: 


* « Appeal and Cross objections diii: 


. - La 
n hi Ld r . 
. 
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LAHORE HIGH COURT. : 
MiSOBLLANEOUS SzEcowp Civin APPEAL 
m No. 2512 or 19257, 
April 14, 1927.. S 
Piani: :—Mr. J ustice Jai fus e 
> NATHU LAL AND OTHERS—PLAINTIFFS— 
à APPELLANTS : . 
: versus 
MUNI. LAL AND OTHERS—DEPENDANTS— 
RESPONDENTS. 
vedi fie Relief Aet (I of. 1877), ss. 21, 56; 5?—Agree- 


VE not ‘to let house to. strangers—Specific perform- 
ance—-Injunction, s 


iA 


- 
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There is a clear distinction between agreements 
which contemplate the continuous performance of 
specific acts for more than three years and contracts 
which contemplate forbearance from the performance 
of certain acts. While the former kind of contracts 
cannot be enforced under s. 21 (g) of the Specific 
Relief Act and, therefore, a mandatory injunction 
in respect thereof cannot be granted under s 56, 
there is nothing in that section to prohibit the 
grant of preventive relief.by way of an injunction in 
the latter kind of cases. [p. 717, col. 1.] . 

The plaintiff and the defendant entered into & 
contract by which they agreed not to sell their 
respective houses to any one except those belonging 
to the bradari to which they belonged. The defend- 
ant let his house to a stranger and the plaintiff sued 
to restrain him by injunction from doing so: 

Held, that the injunction prayed for could be 
granted, [ibid.] 

Miscellaneous second appeal from -an 
order of the District Judge, Ludhiana, 
dated the 22nd July, 1926, reversing that 
of the Subordinate Judge, Fourth Class, 
Ludhiana, dated the 30ih January, 1st Feb- 
ruary, 1926. 

Mr. Jagan Nath Aggarwal, for the Appel- 
lants. . 

Mr. Shamair Chand, for the Respond- 
ents. c 

JUDGMENT.—The plaintifs and d:- 
fendant No. 1 who apparently are owners 
of adjoining houses and belong to the 
same family entered into a registered 
agreement on the 17th July, 1973 that 
they shall not rent any portion of 
their respective houses -to strangers hut 
will do so only to the members of the 
bradari to ewhich they belong. Defendant 
No. | instituted a suit for a declaration 
that the above agreement was not binding 
on him as it was obtained from him by 
means of fraud. The suit was dismissed. 
It appeara that in violation of the condi; 
tions of the regislered agreement already 
referred to,he rented  a* portion of Lis 
house to strangers. The other parties to 
the agreement instituted the suit out of 
which this second appeal has arisen for 
an injunction against defendant No, “1 
restraining him from renting the property 
to strangers, and for a direction that he 
should eject the tenants to whom the pro- 
perty had already been let and who did n't 
belong tothe bradari of the parties. In 
the alternative it was claimed thateon 
efailure of defendant No. 1 to comply 
with the order of the Court the other 
defendants, the tenants, be ejected by the 
Cogrt. 

Hans Raj defendant, who was in occupa- 
tion of one ofthe houses in suit under a 
lease granted by defendant No. 1 to one 

s 
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Mani Lal stated in his written stalement 
that his lease has already expired and 
that if he were given a fortnight'a time he 
would vacate the premises. Mani Lal 
who was the original tenant and who had 
sub-let the house to Hans Raj pleaded that 
he had no concern with it and asserted 
that the plaintiffs had no locus standi to 
fle a suit against him. The other tenant 
defendant. did not file any pleas. Defend- 
ant No, l raised various legal pleas the 
more important of which I will discuss 
in duecourse, The trial Court dismissed 
the suit, but the learaed District Judge on 
appeal by the plaintiffs held thnt they 
were entitled tosue for an injunction but 
following Daropli v. Jaspit Rai (1) he 
declined to grant. a decree for the injunc- 
tion prayed for on the ground that “it 
would not be a sound judicial discretion 
to perpeluate the liability incurred by 


defendant No 1 bv virtue" of the 
agreement of the 17th July, 192; by 
granting its specific performance." He 


considered ‘that the relief claimed hy the 
plaintiffs virtually amounted to a prayer 
for specific performance of the contract. 
He remanded the case to the trial Court 
for the assessment of damages payable to 
plaintiffs owing to the breach of contract by 
defendant No. 1. The plaintiffshave pre- 
sented this second appeal in this Court. 

Mr. Jagan Nath Aggarwal who appeared 
on behalf of the sppellant confined his 
ease to a relief for injunetion against de- 
fendant No. 1. He did notask me to 
grant any relief to his clients against the 
other defendantson th^ ground that they 
edid not actually contest the plaintiffs, suit. 
With regard tothe prayer for injunction 
thg learned Counsel contended that under 
s. 57, Specific Relief Act, -he was entitled 
toan ipjunction The learned,{ounsel for 
the respondents on the other hand relied 
upon s. 58 (f) ofthe Specific Relief Act, 
which lays down that an injunction cannot 
be granted to prevent the breach of a 
contract the performance of which would 
not be specifieally enforced. He further 
relied upon s 21, (g)of the Specific Relief 
Act which provides that a contract the 
.performance of which involves the per- 
forthance of a continuous duty extending 
over a longer periód than three years from 
its date cannot be specifically enforced. 
The argument of the learned Counsel was 


(1) 49 P. R. 1905; 28 P. L. R. 1905; 47 -P. W. R. 
1905. 
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that the present’ suit really involves the 
specific performance of contract entered 
into between the parties not to let the 
property in dispute to persons who do not' 
belong to the brodari of the contracting 
parties, Even if that be so, it seems to 
me that there.is a clear distinction bet- 
ween agreements which contemplate the 
continuous performance of specific acts 
for morethan three years and contracts 
which contemplate forbearance from the 
performance of certain acis. While the 
former kind of contracts cannot be enforc- 
ed under s. 21 (g) and, therefore, a manda- 
tory injunction in respect thereof cannot 
be granted under s. 50, there isnothing in. 
that section to prohibit the grant of pre- 
ventive relief by way of an injunction in 
the latter kind of cases This follows 
from the clear wording of s. 57 of the 
Specific Relief Act which is an exception 

‘to s 56. Illustrations (a) and (b) to s, 57 
: make the distinction quite clear. All that 
the plaintiffs now claim is that the defend- 
ant may be restrained from letting . his 
portion of the property to a stranger, and 
thia relief by way of injunction can, in 
my opinion, be granted to him,and is not 
prohibited by s. 96. The second part of 
the relief originally claimed’ by plaintiffs 
that defendant No 1 be directed to eject 
the tenants to whom he has rented his por- 
tion of the property may involve the per- 
formance of a duty as that term is used in 
s. 21(g) and an injunction to that extent 
may perhaps not be granted to the plaint- 
iffe, but the plaintiffs are satisfied with an 
ánjunetion restraining the defendant from 
letting his portion of the property to un-, 
authorised persons in vielation of the ex- 
press ferme of the agreement already men- 
tioned and as there is no prohibition t 

the grant of such, an injunction I accep 

this appeal dod grant the plaintiffs a decree 
for an injunction restraining defendant 
No. 1 from letting his portion of the 
houses in suit to persons who do not 
belong tothe bradazi of parties. In view 
of the fact that the plaintiffs have not been 
given the whole relief that. they claimed 
I direct the parties to bear their own costs 
throughout. ‘I express no opinion as*to the 
right ofthe plaintiffs to take any action 
that they may be advised to take againdte 
the tenants in any subsequent proceed- 
ings. . 
LANA Appeal dismissed. | 
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PATNA HIGH.COURT. 
CIRCUIT Court, CUTTACK. 
APPuaLs FROM ORIGINAL Dacsens Nos. 9 
AND 10 or 1925. 

December 14, 1926. 
Present:—Mr. Justice Kulwant Sahay and 
Mr. Justice Macpherson. 

Raja BRAHASUNDER DEB—DEFENDANT 
— APPELLANT 


. versus 
BHABAN SAHU AND oTHERS—PLAINTIFFS— 


RESPONDENTS. 

Bengal Court of Wards Act (IX of 1879), ss. (3), 6 
fe), ó 1—Contraet by ward- Suit to enforce personal 
liability, proper frame of—Ward, whether should be 
sued personally—-Suit against manager—Appeal by 
ward —Patna High Court Rules, Chap. VI, v. 5. 

A suit in respect of a contract made by a ward under 
the Oourt of Wards which is enforceable against him 
personally and not against the estaie, can be 
instituted against the ward as represented by the 
manager under the Court of Wards in aceordance 
with the provisions ofs. 51 of the Act. [p. 718, col, 


lj 5 : 
Dhunpat Singh v. Shoobhudra Kumari (1), Collector 


- of Benares v. Sheo Prasad (2), Mohamed Abdus Salam 


v. Kamalamukhi(3) and Lachmi Narain-Gouri Shankar 
y u ohomed Abrahim Hussain Khan (4), distingu- 
ished. |, 
Gobind Sahai v. Udit Narain Singh (5), followed. - 
Quere.— Whether in a suit so framed the ward is 
entitled to appeal, in view of the provisions ofr. 5 of 
Chop. V1 of the Patna High Court Rules. [p. 719, col, 


Appeal froma decision of the Subordi- 
s Judge, Cuttack, dated the 29th April, 

FACTS.— The -plaintiff brought a suit 
against a ward of the Court of Wards in 
respect of moneys borrowed by the ward 
under bahi khata accounts. The ward was 
sued not personally but as a ward of the 
Court represented by his guardian, the 
manager of the-Court of Wards. -The 
manager pleaded that the suit was nof pro- 
perly framed and that it ought to Rave been 
instituted agains the ward personally. The 
plea was everruled and the suit was decreed 
by the tria? Court. The ward preferred an 
appeal with an application under r. 5 of 
Chap. VI of the Patna High Court Rules 
for appealing without the intervention: of 
i a a ? 

Mr. 5. 8. Ray, for the Appellant.” 

Mr. S. C. Bose, for the Respondents 


JUDGMENT. 


' Kulwant Sahay, J.—[His L i 
stated the facts and d pl E Be 
lows:—] , . ' e 
The only peint argued on behalf of the 
Raja in these appeals is that having regard 
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to the frame of the suits the decree as made 
was illegal. It is contended that before a 
decree could be made against the Reja for 
realisation of the money, an opportunity 
ought to have been given to him to defend 
the suits, and that he had no such oppor- 
tunity in the present suits inasmnch as he 
was represented therein by the manager 
under the Court of Wards. In my opinion 
this contention is not sound and” cannot 
prevail. 

The Gourt of Wards took charge of the 
estate of the Raja under s. 6 (e) of the 
Court of Wards Act [IX (B.O.) of 1879]. 
The order of the Board of Revenue under 
83.7 and 35 of the Act was made on the 
4th of April, 1921, and it was declared 
by the said order that Babu Brajasunder 
Deb of Aul was a disqualified proprietor for 
a period of five years within the meaning of 
s. bof the Act. The debts in question in 
the present suits were incurred by the Raja 
after the Court of Wards had assumed 
charge of his estate. Under s. 3 of the 
Court of Wards Act. 

“Ward! means“any person who is under 
the charge of the Court of Wards, or whose 
property is under such a charge." 

It is thus clear that when the property of 
the Raja was taken charge of by the Court 
of Wards, he became a "ward" of the Court 
of Wards. Section 51 of the Act provides 
that in every suit brought by or against any 
ward he shall be therein described as a 
ward of Court; and the manager of such 
ward's property, or if there is no manager, 
the Collector ofthe district in which the 
greater part of such property is situated, or 
any. other Collector whom the Oourt of 
Wards may appoint in that behalf, shall «be 
named as next : friend gr guardian fer the 
suit, and‘%shall in such suit represent such 
ward, and no other person eshall be ordered 
to sue or be sued as next friend or be 
named as guardian for the suit Uy any Civil 
Court in which such suit may be pending. 
It would thus appear that the descrip- 
tion of the*defendant as given in the plaints 
in'the present suits was in strict conformity 
with th® provisions of s. 61 of the «Court of 
Wards Act. 

It iscontended on behalf of the appellant 
that it is settled law that a ward of the 
Court is entitled to enter into contracts, and 
that. although such contracts cannot be 
énforced against any property of the ward 
in the possession of the manager under the 
Court as provided by s. 60 ofthe Court of 
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Wards Act, yet such contracts can be en- 
forced against the ward personally; and in 
suits to enforce contracts made by the ward 
without thewanction of the Court, the ward 
should be sued personally and not as repre- 
sented by the Manager as provided by s. 51 
ofthe Act. Reliance has been placed upon 
Dhunpat Singh v. Shoobhudra Kumari (1), 
Collector of Benares v. Sheo Prasad (2), 
Mohamed Abdus Salam v. Kamalamukhi (3) 
and Lachmi Narain Gouri Shankar v. 
Mohamed Abrahim Hussain Khan(4). Now, 
what these cases lay down is that a ward 
of the Court of Wards is not incapacitated 
from contracting, but that the power of the 
ward to contract is taken away so far as 
regards all property which, under the pro- 
vions of the law, comes under the charge 
and control of the Court of Wards. Inthe 
case of Dhunpat Singh v. Shoobhudra 
Kumari (1), the Manager on behalf of the 
Court of Wards as wellas the ward person- 
ally were made defendants in a- suit to 
enforce a mortgage executed by the ward 
without the sanction of the Court; and the 
District Judge held that the estate was not 
liable, but as the bond had been executed 
by the ward, he found that the ward was 
personally liable, and he gave the plaintiff 
& personal decree against the ward and 
awarded costs to the Court of Wards against 
the plaintiff. An appeal was filed by the 
plaintiff, and a cross-appeal was filed by 
the Court of Wards to the effect that the 
District Judge ought to have dismissed the 
entire claim, of the plaintiff and ought not 
to have passed a decree personally against 
the ward. ¿The High Oourt dismissed the 
-appealas well as the cross-appeal. In dis- 
missing the cross-appeal the learned Judges 
observed that the provision contained in 
s. 51 of the Court of Wards Act [1X (B.O) 
of 1879] was a provision of procedure, and 
that it was not intended to afgect, and could 
not affect, any liability which may be in- 
curred by a ward in so far as the ward is 
concerned. Their Lordships refused to 
interfere with the decree of the lower Oourt 
declaring the ward to be personally liable, 
This case is not an authority for the pro- 
positiqn that a suit framed in accordance 
with the provisions of s. 51 is not maintain- 


e) 80. 620; 110, -L. R.283; 4 Ind. Dec. (N.s) 
(2) 5.4.487; A. W. N. (1883) 63; 3 Ind. Dee, (N. . 
60. ; 

(3) 46 Ind. Cas. 316; 5 P. L. W 


. W. 92. 
(4) 8t Ind. Oas. 620; 4 Pat. 172; (1924) Pat! 310; A, 
1. R. 1925 Pat. 179; 8 P. L. T. 400, 
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able: In Collector of Benares v. Sheo Prasad 
- (2), it appears that the Oollector : represent- 


ing the Court of Wards was impleaded as a., 


defendant on the ground that the property 
.of the defendant had come under the super- 
intendence of the Court of Wards. before 
the execution of the bond on which the suit- 
had-been brought. TheSubordinate Judge 
decreed the claim against the ward person- 
ally, exonerating the estate from liability;: 
‘and from this decree the Collector preferred 


an appeal to the High Qourt, and it was held . 


that the Colleetor was entitled to raise, on 
account of the ward, the question as regards 
the legal capacity of the ward to contract 
simple money debts, This case has, . there-, 


fore, no application to. the facts. of the pre- : 


sent case.. In Mohamed Abdus Salam v. 
, Kamalamukhi (3), a Division Bench of this 
Court was asked to interfere in revision 
against an order of the Subordinate Judge, 
appointing a person other than the Manager 


under the Court of Wards, as the guardian . 


ad litem for the wards. Their. Lordships 
considered the provisions of O XXXII, r. 4, 
of the Code.of.Civil Procedure and of s. 51 
of the. Code of Wards Act, and they held 
that wherea Court of Wards is. in posses- 
ion of the .property of a disqualified pro- 
prietor under s. 6 (e) of the Bangal Court of 
Wards Act, a suit brought against such a 
` proprietor based upon contract may pro- 
ceed without causing the defendant to be 
répresented .by the manager under the Court. 
of Wards.. That was a case converse to the. 
present ease. Their Lordships did not lay 
- it down that.& suit brought. against the. 
ward represented by the manager, under the 


Court of Wards wasincompetent. _Thedeci- ` 


sion in Lachmi Narain Gourt Shankar v. 

Mohamed Abrahim. Hussain Khan (4), fol- 
lowed the decision in Mohamed Abdus Salam 

‘y, Kamalamukhi (3). These cases cannot be” 
cited ag authdity for the proposition that 

a suit institute 
by the Manager under the Oourt of Wards. 
is incompetent.  : De 


In the case of Gobind Sahai v. Udit Narain 


. Singh (5), Mookerjee, J., observed as fol- ` 


lows: ` “The plaintiff, in the case before us, 
is entitled to a personal decree againgt the 
tenant-defendant, for the arrears of rent of 
the tenancy, the term whereof has no 


expired. But as his estate has been placed ° 


in charge of the .Court of Wards, he. can 
be sued only asrepresented by the Manager, 


(8) 20-Ind. Cas, 484; 17 C. L. J. 601. 
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against a ward represented. 


; ciary is not a party, 
. decree. In the present case, the Raja was a 


. him leave to appeal does not 
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In the suit thus constituted, the decree. 


must be so framed às to be binding upon ' 


the Manager a8 such; because otheiwise no 
properties of the debtor can be reached for 

satisfaction of'the déeree". It would fol- | 
low from this-decision that a ward of the 
Court can be sued only as represented by 
the Manager, and this appears to be in 
accordance with the provisions of s. 51 of 
the Court of Wards Act. o i 


: It is contended that the defendant in the 
suit was really the Manager and mot the 


.ward. The contention is obviously falla- 


cious, The defendant is the ward, but for 
the purposes of the suit he is represented ' 
y the Manager, and in a suit so framed 
a décree'can certainly be passed against the 
ward. TN 
The learned Advocate for the appellant 
contends that the Raja had no opportunity 
to contest the suit on the merits, and that the 
Manager may never have consulted him or 
have taken instructions from him as regards 
the proper defence of the suit. This con- 
tention is not supported by any affidavit 
nor is there‘anything on the record to sup- 
port it: The learned Advocate is unable to 
say what the proper defence in the suit 
should have baen; and we are not prepared 
to say that there has been any prejudice to 
the defendant in the present suit‘on account 
of his being represented by the Manager. 
It is contended on benalf of the Tespond- 


ents that the present appeals &re incom- 
petent, and “that the Raja personally had . 


“no -right to present these appeals. He 


argues that r. 5 of Chap. VI of the High 
Court Rules has no application to: the. facts 
af the present case. lam inclined to agree 
with this contention. Rule 5 of Chap. VI 
does mot seem to contemplate cases likè the ` 
present: it provides for cases where a decree 
is made against the- trustee, executor ad- 
minisiratorer a Receiver or Manager apa 
pointed by a Court, who as such was a party 


: to such decree, and where the beneficiary is’ 


affected by the decree and desireg toappeal 


against it, he may name himself. in. the ^ 
memorandum: of appeal as an appellant. 


It contemplates cases where the benefi- 
but is affected by tHe 


party and the provisions of r, 5 do not seem’ 
to apply. The order of this Court giving 


nium i eal d discuss the 
question and was.passed ex’ parte, without 


notice to the .Tespondents, lt is, hewever, 


>s 
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: : Hindu Law—Widow—Surrender, essentials - 
` Reservation of annuity; effect’ of —Evidence of valid 


130. 


'. not necessary to decide this question inas- 

. .' much as the appeals fail on the merits. l 
: . "These appeals must be, dismissed with 
. costs.’ |. AA ae ten i 

', Macpherson, J.—I agree. 


t Appeals dismissed. . 


tay 
wens 
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SIONER’S COURT. E 
APPEAL FROM APPELLATE DECREE. No 155-B 
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E “December 5,1923. ^ — -> 
Present: Mr. Kinkhede, A. J. 0. - - 
'"DAWLAT-—PLAINTIFF—APPELLANT , 
7 ‘ ,versus à . n] 
.NAGORAO-—DEEFENDANT— RESPONDEN D 
0 awan 


relinquishment—-Practice ~Courts, whether may: take 
cognisance of events subsequent to suit. m 

In order that ‘a surrender bya Hindu. widow of 
her life-interest to the next reversioner may operate 
ag an accéleration of succession, it must cover the 
whole ofthe interest in the whole of the property 
comprised in the inheritance. It mustbe a bona fide 
surrendai, nota device to divide the estate with the 
reversioners. |p. 722, col. L]* `, "Bp 

[Case-law referred to.] e "n3 

The reservation ofan annuity to the widow does 
ment, but where-there is conduct on the part of the 
widow which shows .that the surrender was . not 
acted upon by her,.that she did not abandon ‘posses- 


^ sion but herself leased out the.lands and appropri- 


"ated. the ‘profits,,and maintained the reversioner 


instead ‘of being maintained by the latter, it may 


. very well. be inferred that there was-no valid an 


‘the Appellant, 


‘his claim by“ both 


''4g19 (Ex. P-5) by one Deoman. His 


‘affective telinquishment. [ibid] —.,  ——— - . 77 
~ Courts can take cognizance of events’ which happen 
during -the -pendency. of^litigation, and mould the 
relief to be granted with reference to such events, so 
as to shorten the litigation. [p. 722, col2.]. ——" , 

Appeal against a decree of the Distfiet 


E Judge, Amraoti, dated &he 30th of Novem-. 
"per; 1921, confirming that. of the Subordi: 
.nate' Judge, Daryapur, dated the 23rd of 


October, 1920, | . e 

: Sir H. S. Gour and Mr. A.. V. Kharé, for 

` Mr. D-T: ‘Mangalmoorti, for, the Re- 

gpondent. ". ^ a a ae 

`` JUDGMENT.—This is an appeal -by 

the’ plaintiff against the dismissal of 
ihe Courts . below. 

The plaintiff claims, possession of the 

field in dispute on the basis of a sale- 

deed executed in his favour on 5th June, 


case. is that bis vender succeeded to the 


field'ds an heir to his wife Musammat Reni 


"E 
th tos : et 


| DAWLAT D, 'NAGORAÓ, 


. mot necessarily negative the intention of self-efface-. 
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who died in June,1916. Musammat Reni. 
in her turn gottho field from the defendant 
No. 1 (Gangoo) hermotherby means of a 
document dated Sth June, 1909 (Ex. 
P-1) in consideration of her undertaking `, 
to pay Rs. 50 annually to herfor mainte- 
‘nance during her lifetime. "The plaintiff 
-asserts that Musammat Reni was an absolute 
‘owner of'the.field by virtue of the deed 
(Ex. P-1). That the defendant No. 1 
withoüt.any right took forcible possession 
.ofthe land and was,about- to remove the 
crops standing on thé land. The suit is, 
"therefore; one for possession and also for 
injunction to restrain the defendant from 
‘removing the crops. The defendants Nos. 2 
and 3 were impleaded as co-defendants on 
the ground that'they were lessees of de- 
fendant No. 1 and had been helping the b 


; latter to keep the plainiiff out of posses- 


sion, The defendant No. 1 while admitting 
the execution of the document dated the 
5th June, 1909 (Ex. P-1) contended amongst 
other things that the field belonged to 
her husband Narain and she herself had 
a widows interest. therein. She stated. 
that besides- Musammat Reni she had 
another daughter by name Saru. That 
besides the field in suit she inherited one 
' house and two other fields situated at Mauza 
Uprai; that she had reserved to herself a 
house and one field No..69 and relinquished 
only one field in-suit to her daughter Reni, 
and not the whole inheritance. That the : 
~ relinquishment.not being of the whole of 
` the property, and.not. being in favour of 
` both the daughters was not valid and, there- 
fore, Reni could not obtain absolute interest 
. under the document and, in any. case, her 
right to succeed to the estate in case Reni 
pre-deceased her could not pass under the 
‘gaid deed. That the property, therefore, 
after. Reni's. death reverted to her as the 
heir,of her husband. The alleged sale by. 
Deoman, and the alleged dispossession, as. 
also the extent of the netincome as stated. 


- . by -the plaintiff were denied, The plaintiff 


in his reply admitted that defendant No. 1. 
had another daughter by name Saru, but: 
contended that defendant-No. 1 surréndered 
- her whole interest in. favour of her two '' 
.daughters Reni and Saru and that defend- 
‘and No. 1did not keep to herself any field 
e r other property. And that even ifshe had 
kept any for herself. it could not have in- 
validated: the  relinquishment. It was 
urged ‘that it wasnot open to defendant 
No. 1 to question her own act. It was asserted . 
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that Reni had absolute interest in the 
property and that Deoman was her lawful 
heir and, therefore, had a right to transfer 
the field in suit to plaintiff. It will thus 
be seen that the plaintiff's title to the land 
in suit hinges upon the decision of the 
question whether the interest created in 


favour of Reni by the document dated 5th . 


June, 1909 was an absolute ora limited 
one. The Court of the first instance dismiss- 
ed the suit on the ground that the daughter 
Reni, having pre-deceased the mother, could 
not become afresh stock of descent as the 
property was not the stridhan property of 
the daughter and must, therefore, revert 
to the heir of thelast male holder, i. e., to 
defendant No. 1. 

Some of the points were left undecided. 
On appeal the case was remanded for decision 
ofthe points left undecided and of some 
additional issues. The findings relevant 
to the decision of this second appeal as given 
after remand are that the document dated 
9th June, 1909 (Ex. P-1) executed in favour 
of Reni could not be regarded as surrender 
of the widow's estate by defendant No. 1, 
because it did not relate to the entire 
estate held by her, and was not in favour 
of the entire body of the next reverisonary 
heirs. That even if the document (Es P-1) 
in favour of Reni and the similar one in 
favour of Saru (which is not before us) be 
regarded as together constituting one 
transaction still survey No. 69 and the 
house not having been included in them, 
the transaction could not operate as a sur- 
render of the whole of the inheritance so 
as to accelerate the succession in favour of 
the daughters. That the document at the 
most, wasa gift bya widow and as such. 
could not be valid under Hindu Law. 

The District Judgecofirmed the findings 
of the Court of.the first instance and held 
that Reni digi not become an absolute owner 
of the property gifted to her by Gangoo; that 
the property st: remained the property 
of her father (Narayan) and pn Reni's death 
reverted to the next heir of Narayan, i. e., 
to defendant No. l herself, and that Reni's 
husband could not succeed to it as her heir. 
It was contended beforethe District Judge 
that even if the gift was not absolutely 
valid, stillit was valid at any rate for the 
lifetime of Gangoo. He confirmed “the” 
dismissal ofthe suit and' dismissed the ap- 


peal. . 
Since the finding of this appeal Musammat 
Gangoo, defendant No, 1, died and in her 


46 ; 


DAWLAT V. NAGORAO. 


721 


place Nagorao, her nephew, has been sub” 
stituted as respondent “No. 1. Before me 
itis contended that the document dated 
5th June, 1903 (Ex P-1) whith is styled 
“farkat” is either a surrender or an aliena- 
tion for consideration. That reading Bz. 
P-1 along with Ex. P-9 (which is an extract 
from the Record of Rights and which 
mentions that a similar document in respect 
of field No.91 was executed in favour of 
Saru on 5th June, 1909) the whole transfer 
tion amounts to an out and out surrender 
of the entire inheritance in favour of the 
defendant's reversionary heirs, i.e, of both 
the daughters. That under ihe Bombay 
School of Hindu Law applicable to Berar 
daughters take absolute interest in the 
inheritance. That the property was, there- 
fore, stridhanin the hands of AMusammat 
Reni and passed to her husband as such. 
Thattreatingitas an alienation it was for 
consideration and as such was binding on 
defendant No. 1 for her lifetime at any 
rate, and that ifthe relief be granted on 
the basis of the facts as they existed at the 
date of tbe suit, tho plaintiff was entitled 
to a decree as prayed for. 

On behalf of respondents itis, however, 
contended that for all intents and purposes- 
the transaction was nothing more than a 
gift, by a widow in respect of the inherit- 
ed property. Musammat Reni could not, 
therefore, acquire thereunder any inter- 
est which would, on her death, des- 
cend to her own heir. That, treated as 
an alienation for consideration, the transac- 
tion could not be supported for want of 
legal necessity, as against the respondent 
No. 1 who has become the actual reversion, 
ary heir on Gangoo’s death, the other 
daughter Saru being already dead: That 
inaSmuch as the ¢ransaction does not relate 
to the whole ofthe property and was not 
in favoyr of thé two daughters, t.e., of the 
whole bedy of the reversionary heirs, there 
could be no acceleration of succession in 
favour of Reni, so as to make the field her 
stridhan. It is also contended that the 
reservation of the annuity fiointted to an 
intention not to part with the entire inferest 
in favour of Reni. = 

After carefully considering the several 
aspects placed before me and the law bear-, 
ing onthe questions involved, I am strongly 
of opinion that the document dated 5th 
June, 1909 (Es. P-1) cannot operate as 
an acceleration of suczassion in favour 
of the next heir, The obvious reason 
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for it is that the document (Ex P-1) 
either by itself or coupled with the 
other document dated 5th June, 1909 
in fayour of Saru (referred to in Ex. P-9) 
does not cover the whole ofthe interest in 


‘the whole of the property comprised in 


the inheritance as found concurrently by 
both the Courts;see Rangasami Gounden v.- 
Nachiappa Gounden (1), Bhagwat Koer v. 
Dhanukdarvi Prashad Singh (2), Raja Gopala 
Surya Rao v. Suryanarayana Jagapathi (3), 


: and Sartaji v. Ramjas (4). The surrender 


must be total not partial. It must be a 


. bona fide surrender, nota device to divide 


a 


. N. 472; 39 M. L. 


the estate with the reversioners, Sureshwar 
Missir v. Maheshrani Misrain (5), 

The learned Counsel for the plaintifi-ap- 
pellant had toadmit that the field No. 69 
and the house comprised in the inheritance 
were outside its scope. I am further of 
opinion that upon a proper construction 
of the document (Ex. P-1) all that Gangoo 
purported to have done was to transfer her 
life-interest, in only a part of the inherit- 
ance,in favour of Reni, one of her daugh- 
ters, in consideration of her getting main- 
tenance from her. The reservation of the 
annuity does’ not necessarily negative the 
intention of selfeffacement which is so 
very essential for accelerating the succes- 
sion; Bhagwat Koer v, Dhanukdari Prashad 
Singh (2). But where, as here, there is 
conduct on the part of the widow which 
shows that the surrender was not acted 
upon by . Her, and that she did not abandon 
possession but herself leased out the field 
and appropriated the profits, and main- 
tained the daughter instead of being maia- 
tained by her, see kabuliayats Exs. D-2 io 
D-9, it may very well be inferred that these” 
was not such complete effacement ofe self 
and abandonment of the hold on the said 
field by Gangoo,as could have precluded 
her from asserting any further claim to the 
estate which the contingency of the grantee's 

(1) 50 Ind. Cas, 498; 42 M..523; 36 M. L, J, 493; 17 
A. L. J. 536; 29 O. L. J. 539; 21 Bom. L. R. 640; 23 0, 
W.N, 777» (1919) M. W. N. 262; 26 M. L. T. 5; 10 L. W. 
105; 46 I. A. 72; 1 U. P. L. R. (P. C.) 66 (P. Q.). 

(2) 53 Ind. Cae. 347; 47 C. 466 at p. 484; 37 M. L. 
J. 513; 17 À. L. J. 1036; (1919) M. W. N.860; 1 P. L. 
T. 1; 2 U. P. L. R. (P. O.) 27; 46 I. A. 259; 2 Bom. L, R. 
ATT, 24 O. W. N. 274; 12 L. W. 105 (P. O.). s 

(3) 64 Ind. Cas. 448; 41 M. L. J. 208; 14 L. W. 28;. 
(1921) M. W. N. 431. : 

(4) 79 Ind. Cas. 25; 21 A. L. J. 796 at p. 800; 90. & 
A. L. R. 1013; A. I. R. 1924 All. 166; 46 A. 59. 

«5) 57 Ind. Cas. 325; 48 C. 100 af p. 108; (1920) M. W, 
J 161: 28 M. L. T. 154; 2 U. P. L. R, 
(P. C) 128: 12 L W. 461; 18 A. L. J. 1069; 47 L A. 933; 
pa O W, N, 194; 410 L, d, 493 (D. C). 
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earlier death has brought into existence for 
her Bhagwat Koer v. Dhanukdari Prashad 
Singh (2). If we look to Ex. P-10 we find 
that Reni lived with Gangoo, as she could 
not pull on well with her husband, and 
hence Gangoo had to arrange for Reni's 
maintenance. Judged in the light of this 
object of the grant, or even by the purpose 
recited in the document, namely, of making 
an arrangement, whereby QGangoo was to 
get maintenance for fher lifetime, I do not 
think Gangoo could Maveat all intended 
either to benefit Reni's husband who did 
not discharge his duty as & husbandto- 
wards her and maintain her, or to give up 
her rights to the property in the event 
of Reni, with whom or for whom she 
made the arrangement for  mainten- 
ance, dying during her own lifetime. 
If at all the surrender could under 
such circumstance be said to have been 
intended to be given effect to, it was 
nothing more than a.device to” divide the 
inheritance with one of the reversion- 
ers for the time being. Whatever 
consideration might have arisen by way 
of a personal estoppel as against Gangooon 
the ground that she could not derogate from 
her own grant, they have, owing to her death, 
disappeared and cannot now be pressed, at 
any rate, as against the present respondent 
Nagorao, who gets the property from the 
last male-holder. Oourts can take cogni- 
zance of events which happen during the 
pendency of litigation, and mould the relief 
to be granted with reference to such events, 
so as to shorten the litigation. Inthis view 
of the case, even ifthe appellant may have 
had any equitiesas against Gangoo he has 
none as against Nagorao, the present res- 
pondent. I, therefore, dismiss the appeal 
wath costs. Oostsin the Courts below will 
be paid as already ordered: 3 
A. Ne A. Appeaé dismissed, 


PATNA HIGE COURT. 
. APPEALS FROM APPELLATE D&EoREES Nos. 590 
AND 638 or 1926. 
January 25,1927. 
Present:—Mr. Justice Das and 
e Mr. Justice Adami. 
Chaudhary CHANDRIKA PRASAD 
e* SINGH AND OTARERS—PLAINTIFFES — 
APPELLANTS 
A versus 
MITHU RAI AND orEHERS—DEFENDANTS— 
RESPONDENTS. 
Civil Procedure Code (Act V of 1908),0. XLI, r. 28 
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.0, XLIII, r. 1 (u)—Disposal.of suit by trial Court 
after finding on all issues—Appeal—Remand for trial 
of new issues—Order of remand, whether appealable— 
‘Decree’ —Order under inherent powers. Y 

Where the Court of first instance decides a suit 
afterrecording findings on all the issuesin the case, 
but the Appellate Court after framing certain new 
issues remands the case for decision of those issues, 
the order of remand is not one under O. XLI, r. 23, of. 

.the Civil Procedure Code nor a decree but an order 
made in the exercise of the inherent powers of the 
Court, and is not, therefore, appealable. [p. 723, col. 2.] 


: Appeals from a decision. of the Additional 
District Judge, Shahabad, dated the 27th 
March, 1926, reversing that of the Munsif,: 
Arrah, dated the 12th January, 1926. 

Messrs. P. Dayal and K.N. Varma, 
the Appellants. ; 

Messrs. S. M. Mullick - and - Ragho Saran, 
for thè Respondents. a: . S 


for, 


. SUDGMENT. 

Das, J.—These appeals are directed 
against,the order of the learned Additional 
District Judge of Arrah, dated the 27th 

March, 1926, by which after framing certain 

` issues he remanded the case to the Court of 
_ first instance for decision of those issues. 
' A preliminary point is taken that no appeal 
lies. Iagree that the appeals are incom- 
petent and that they should be dismissed on 
that ground. f 


The question is whether the remand made 
by the learned Additional District Judge 
is under the provision of O. XLI, r. 23 of 
the Code or not. It is conceded that if the 
remand be under r. 23, then the appeal lies 
to this Court. Rule23 runs as follows :— 

“Where the Court from whose decree an 
appeal is preferred has disposed of the suit 
upon a preliminary point and the decree,is, 
refersedin appeal, the Appellate Court may, 
ifit thinks fit, by order remand the ‘case, 
and may further direct what issue or fssues 
shall be ¢ried in the case so remanded, and 
shall send a copy of its judgment and order 
to.the Court from whose decree the appeal e 
is preferred with directions io re-admit the 
suit underits original number in the regis- 
ter of civil suits, and proceed te determine 
the suit; and the evidence (if any) recorded 
during the original trialshall, subject to all 
just exceptions, be evidence Uuring the 
trial after remand.” i - 

The critical question then is whether, the 
Court of firstinstance disposed ofthe suit 
upon a preliminary point and the decree of 
the Court of firat instance was reversed in 
appeal. Now, in referring to the judgment 
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of the first Court I find that seven issues 
were drawn up by that Court and that every 


one of those seven issues was tried by the ' ' 
: Court. The learned Advocate for the appel- 


lant contends that in substance the Court of 
first instance decided the suit on the 4th’ 
issue, namely, on- the issue as to limitation 
and left the merite of thecase between the 
parties undetermined. He argues on this 
footing because the learned Judge in the 
Court below held that there were certain 


‘matters which were left undetermined. But 


that is not the.scope of O. XLI, r. 23. Order 
XLIr. 23, operates only when oneofthepreli- 
minary issues istried by the Oourt of firat . 
instance and that Court disposes of the suit 


on that ground and says that he isnot going 


to try the suit on anyother issue. In this 
instance the Court'of first instanee decided 
all the issues and, in my opinion, it. cannot 
be urged that the remand by the lower Ap- 
pellate Court was under the provision of 


.O. XLI, r. 23, of the Code. It was clearly a 


remand in the exercise of the inherent powers.’ 
of the Court. - f Ton | 
Theg the next questionis whether an 
appeal lies from that order. lt is conceded” 
that the Civil Procedure Code has not given 
an express right of appeal from an order of 
remand in the exercise of the inherent 
powers of the Court, Butit is contended 
that although no appeal, may lie from the 
orderof remand looked upon as an order, 
still that order should be looked upon as a 
decree and in that’ view the appeal should 
be entertained. A decree is defined in the 
Civil Procedure Code as the formal expres- 
sion of an adjudication which, so far. as 
regards the Court expressing it, conclusively 
determines the rights of the parties with 
regard to all-or any of the matters in con- 
tfoversy in thesuit and may be either pre~ 
liminary or final Now, in “this ease the : 
learned Jude in the Court below has not 
determined the rights of the parties 
either conclusively or otherwise or at all. 
All that he has done isto hold that the 
rights of the parties cannot be decided un- 
til certain important mattersfarotecided. He 
has, therefore, left them very much dt large. 
In my opinion, therefore, the Order of the 
learned District Judge cannot' be looked . 
upon as a decrée within the meaning pf 
that term as used in s. 2 of the Code of Civil 
Procedure. Iam aware that other Oourts 
and other Judges have taken a different view; 
but Ladheretto the opinion which I* have 
frequently expressed in this Oourt,. 


ji 
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I hold that these appeals are incompetent 
and I dismiss them with costs, 

Adami, J.—1 agree, 

ANA, Appeals dismissed. 





. * 
LAHORE HIGH COURT. 
Sscono Civit APPKAL No. 849 oF 1923. 

April 22, 1997. l 
- Present:—Sir Shadi Lal, Kr., Chief Justice 
and Mr. Jutice Jai Lal, 
HIRA SINGH-—DEFENDANT—APPELLANT 
versus 
TARA SINGH AND orgERS—PLAINTIFES 
-—DEFENDANTS— RESPONDENTS. 
Customary Law (Punjab\—Alienation—Necessity— 
Previous morigage-debt— Lapse of time—Debt admitted 
by some of reversioners—Presumption of necessity. 
In a suit by reversioners to set aside an alienation 
of ancestral land one of the items of consideration 
was a mortgage-debt which had been in existence for 


more than 16 years, and had been admitted by two of 
the sons of the alienor : 


_Held, that the mortgage-debt should ander the 
circumstances be held to have been contracted for 


necessity although there was no direct evidence to 
that effect. p 


Sup EDAN m the decree of the 
istrict Judge, Amritsar, dated t 
March, 1993. NOE 
Mr. Shamair Chand, for the Appellant, 
Me Gobind Ram Khanna, for the Respond- 
ents. 


JUDGMENT.—This is an appeal 

. against a declaratory! decree passed by 
the District Judge of Amritsar to the effect 

that the sale of ancestral land made by 

Katha Singh and his two sons Ujagar 

Singh and Saudagar Singh for Rs, 1,000 

on the Alst May of 1914 shell not affect the 

reversionary* rights of the plaintiffs, The 

plaintiffs are the two remaining sons of 


Katha Singh and a son of Saudageae Singh. ` 


The consideration for the sale as recited 


in the deed was as follows:— Es. 297, on` 


account of three  mortgage-deeda, date: 
the 18th,']96* and 21st sd 1901 ed 
. peetitely for Rs. 99 each executed by 

Katha Singh in favour of Hira Singh, the 
alienee. Rupees 508 on account of inter- 
est on a book account due to the alienee 
Rupees 135 on account of interest due on 
2 previous bond to the alienee, and Rs. 60 
paid at.the time of the registration of the 
salé-deed for household expehses. 

The District Judge has held that the 
existence of the book account relating to the 
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itemof Rs. 508 and Rs. 135 has not been prov- 
ed and that the necessity for Rs. 60 also has 


` not been proved. These are findings of 


facts which cannot be attacked on second 
appeal. i 

With regard to the item of Rs. 297, how- 
ever, the District Judge has held that this 
item did not constitute a valid necessity 
as no independent evidence was produced 
in the present suit to prove that the mort- 
gages were originally created for a valid 
We, however, consider that hav- 
ing regard to the fact that two sons of Katha 
Singh joined him in executing the sale- 
deed in suit wherein the existence of the 
previous mortgages was admitted and that 
these mortgages have existed for more 
than sixteen years and have not been chal- 
lenged in the meantime, the item of 
Rs. 297 chould have been allowed as a debt 
contracted for a valid necessity. 


We accept this appeal and modify the 


decree of the District Judge to the extent 


that the lien of the defendant-vendee to 
the extent of Rs. 29% on the land sold is 
maintained. The appeal is dismissed in 
other respects. Parties shall bear their 
own costs throughout. 


A. N. A. Appeal dismissed, 


PATNA HIGH COURT. 
APPEAL FROM ORIGINAL ORDER No, 57 
. or 1920. 

. January 26, 1927. . 
Present : —Mr. Justice Das and Mr. Justice 
Adami. 

MUNSHI RAI—DzcnEz- HoLDER 
p —APPELLANT ,° 
versus 
RUP NARAIN—Jvpement-Desror— 
RESPONDENT, 

Civil Procedure Code (Act V of 1908), s. 47,0. XXI, 
T. 89—J oint decree-holders—Purchase by one in Court 
auction—Deposit of decretal amount and compensation 
money by judgment-debtor—Ezclusive right of pur- 
chaser to gompensation  money—Dispute between 
decree-holders, whether falls within s. 47—A ppeal. 

A question between two decree-holders as to their 


“cighteto share in the 5 per cent. compensation money 


deposited by the judgment-debtor with the decretal 
amount toawoid a sale in execution is not one falling 
within the puxview of s.47 of the Oivil Procedure 
Code. 

The compensation under O. XXI, r. 89of the Civil 
Procedure Code is payable to the auction-purchaser 
for the disappointment caused io him by the setting 


Y 


a 
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aside ofthe saleand is not a compensation payable 
to the decree-holders as such. Thorefora, where ona 
of tx» joint decres-holders purchases in Court 
auction, and the judgment-debtor deposits the amount 
under O. XXL r 89, the othér decree-holder has no 
right to claim a share so far as the. compensation 
money is concerned. 


Appeal from an order of the Subordinate 


: Lo d Bhagalpur, dated the 12th January, 

FACTS.—A joint decree was obtained 
by two persons against certain others. 
One of the decres-holders obtained leave 
to bid and purchased the properties of 
the judgment-debtors which were put up 
for sale, The judgment-debtors deposited 
the decretal amount and the 5 per 
cent. compensation money under O. XXI, 
r. 83, Civil Procedure Code. 'The deeree- 
holder who purchased the properties 
applied for withdrawing the whole of the 
compensation money. The other decree- 
holder opposed and claimed a share in it. 
The objéction was disallowed and the pur- 
chaser decree-holder was allowed to with- 
draw the money. The other decree-holder 
‘appealed. 

Mr. J. P. Singh, for the Appellant. 

Mr. P. B. Ganguli, for the Respondent. 

JUDGMENT. 

Das, J.—[His Lordship stated 
facts and proceeded as follows:—] 

Á preliminary point is taken that the 
order is not appealable. In my opinion the 
objection is well-founded and must prevail. 
The question that hasnow arisen is not bet- 
ween the parties to the suit, but it is a 
question between two decree-holders. 'The 
order is not an order under s. 47 of the Code 
of Civil Procedure and, therefore, no appeal 
lies, Apart from this question, I think that 
the order of the learned Subordinate Judge 
is right on merits, The compensation 
under O. XXT, r. 89, of the Code is payable 
toa purhaser for the disappointment 
eausedto him by having the sale set aside. 
It is not a compensation paid to the decree- 
holders as such. This being the position, 
the compensation money was clearly pay- 
able to Rup Narain Kumar, I must, there- 
fore, dismiss this appeal with costs. 

Adami, J.—I agree. 


A, N.A. 


the 


e 
Appeal dismissed. 
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CALCUTTA HIGH GOURT, 
ApPEAL rrom ORIGINAL Orpen No. 8 op 1927 
WITA 
Rute No, 98 (n) or 1927. 

April 27, 1927. 

Present:—Sir George Claus Rankin, Kr., 
Ohief Justice and Mr. Justice Majumdar. 
SARAJ BASINI DEBI—APPELLANT 


VETSUS R 
MOHENDRA NATH BHADURI np 


OTHERS— RESPONDENTS, 

Lunacy Act IV of 1912), ss. 40, 62, 88—Application 
for inquisition—Procedure—Preliminary order direct- 
ing inquisition, necessity of—Inguisition without 
previous order, whether valid—Notice under Act— 
Right of appeal from order of adjudication -Relative 
to whom no notice has been served, whether can appeal 
—High Court's power to interfere suo motu. 

Inan application under s. 62 of the Lunaey Act 
there are not to be two enquiries of the same charac- 
ter. Itis only a preliminary investigation that is 
required to justify an order directing an inquisition. 
Still, an order directing an inquisition into a man's 
state of mind is a very serious thing and such an 
order is intended by the Statute to be a judicial 
determination carefully made upon adequate materials. 
[p. 726, col. 2; p. 727, col. 1] 

The first thing which has to be done upon such an 
applicatien is, either with notice to the lunatic or 
without notice, to consider whether the case is one 
which calls foran order directing an inquisition. 
If the Judge considers that it calls for an order direct- 
ing an inquisition, it is the duty of the Judge to 
record an order directing an inquisition, and then 
i the steps with regard to notices. [p. 727, col. 
1. 

The inquisition is bottomed upon the previous 
order directing an inquisiticn, and ifthere is no 

Buch order, the officer purporting to hold inquisition 

is'not holding an inquisition at all, and the proceed- 

ings have no validity or effect. [p. 727, col, 2.] 

When that inquisition terminates, it terminates in 
a judgment which finds or does not find that the 
person is of unsound mind and upon that finding the 
jurisdiction arises to give orders as to the custody of 
ieee and to the management of the estate. 

è [ibid : 

Lhe notice contemplated by s.40 is a notice to be 
drawn up after thére has been an order directing an 
inguisition. It is notice of such ofder and of the 
time and placett which the inquisition is to be held. 
It is not notice of the petition. [p. 727, col. 1.] 

There fs nothing in the Lunacy Act about general 

*notices. There is a definite provision in the Lunacy 

Act for notice to the lunatic and to such relatives or 

other persons as the District Judge may think it 

desirable to give notice to. [p 728,c01.42.] * 

There is no right on the part of a relative to get 
any ngtice atall. The matteris entirely in the dis- 
cretion of the Court and the Court nffy omit a rela- 
tive and may include a person who is nota relative 
Df. 729, col. 2.] 

A relative of the alleged lunatic, even though wo 
notice has been served upon him in the proceedings, 
can appeal under s.830fthe Lunacy Act from an 
illegal order of adjudication of lunacy. [ibid] 


. . 
In the lunacy jurisdiction, the High Court, hasa 
right and power on its own account to reach out its 
hand and ensure that an alleged lunatic who hag 
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been improperly adjudicated a lunatic is dealt with 
‘properly according to law. (p. 730, col. 2; p.781,.col. L] ` 
4 . Appeal against an order of the District 
,Judge, 24-Pergannas,' dated . the 10th of 
i September, 1926. - 
] Mr. Sarat Chandra Roy A and 
i Babu Tridib Nath Ray, for the Appellant. 
^ Mr. Narendra Kumar Bose, Babu Bireswar 
` Bagchi? Mr. Atul Chandra Gupta. and Babu 


ES iN Nath Sanyal, for the Respondents. " 


5 JUDGMENT. ` 

' Rankin, .C. d.—This 
against an order made by the learned Dis- 
' trict: Judge of the 24- Pergannas, dated the 
10th of September, 1926. ; 


On the 28th of- August, 1926, ‘an applica- 


tion was made to the learned District J udge 
asking that "your Honour will be pleased to 
direct. an inquisition for the purpose of 
ascertaining whether Peary' Mohan Roy of 


No. 46, Chakraberia Road, North. Bhowani- 


pur, District 24- Pergannas, is of unsound - 
mind andincapable of managing himselfand 
‘his affairs and, pass necessary orders for'the 
: management of the estate of the lunatic and 
.for the maintenance of the dependent mem- 
bers of hisfamily by authorising the Court 


A . "of Wards to take charge of the whole estate 


.Or« otherwise as the Court thinks just and 
“proper.” 

The apolono was made by Mohendra 
Nath Bhaduri and Brojendra Mohan Moitra 
being sons-m-law of the alleged lunatic. 
The unfortunate gentleman, who was the 
subject of the proceedings, is a zemindar 
with considerable properties. and is an 
Advocate of this Court. The petition disclos- 
ed detailed facts of considerable strength, It « 

: would appear from the petition that Peary 
. Mohan Rby had been attacked with insanity 
. inthe year 1918, again in 1922 and that in 
March, 1926, he had again been suffering 
from. marked mental-derangement. Attach- 
ed to the petition were medical certificates 
“in very clear and definite terms by three 
medical gantlgemen of experience and, in- 
' deed, ef distinction. In the petition there 
"was: careful mention of the -names and 
.8ddresses of the near relatived of the 
alleged ` lunatic. 
Persons are Specified and their addresses 
are given. As a matter of fact the pre- 
“gent appellant who is the married sister 
' of the alleged lunatic was nok included in 
that list. In these circumstances I propose 
to state first what [conceive to be the pro- 
. cedure that should have béen adopted by 
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is: an appeal 


* quiries of the same character. 


No less than eleven: 
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_the District Judge under the Indian Lunacy 
Act of 1912. Having done that I will then 
describe the procedure that was actually 
„adopted. 


. The case is-one which comes difacdy 
under 8. 62'of the Act which says that “ the 
District Court ^. . . . may, upon ap- 
plieation, by order direct an inquisition for 
the purpose of ascertaining whether such 
person is of unsound mind and incapable of 
managing himself and his affairs." The 
Statute is silent as to what is to be done by 
the District Court before passing such an 
order. In the case of Moni Lal Seal v. Ne- 
pal Chandra Pal (1) this Court upheld such 
an order made upon a verified application 
without any further materials such as 
medical certificates: In the casé of Moham- 
mad Yaqub v. Nazir Ahmad (2) the learn- 


‘ed Judges gave elaborate directions insist- 


ing upon the degree of care and *caution 
that has to be employed before such an order 
should be made. They pointed out that an. 
inquisition once commenced must be pro-: 
secuted to the bitter end and that it was 
& very serious oppression to order an in- 
quisition into the state of mind of a person 
.unless there were solid and substantial 
materials showing that sucha course was 
really - necessary. In a case to which I 
was myself a .party, the decision of 
the Allahabad Court was referred to 
and certain observations _ made therein 
were approved. It has been suggested in ' 
the able argument for the respondents in 
this-case that the directions given by the 
Allahabad High Court are unnecessarily 
, elaborate. Mr. Gupta has contended that 
* the Statute has directed one enquiry and 
that it is wrong for the Court by judicial 
decision to impose the necessity of two. In 
my judgment it is clear enough Q? the face 
“of the Act that thereare not to be two en- 
It is quite 
true that it ‘is only a preliminary investi- 
gation which is required to justify an order 
directing an inquisition. I do not dissent 
from the proposition that in acase where 
there are strong medical certifieates it might 
-even bea Strange and a rash, thing to refuse 
an inquisition. Whether or not some of the 
Observations made in the Allahabad case 
to which Į have referred, go too’ far is-a 
matter upon which there may well be room 


Q. 43 Ind. Cas, 511; 220. W. N. 547; 7 0.L. J. 
1] 58 Ind, Cas. 617; 42 Ar 504; 18 A, L, J. 577, . 
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for consideration. That question does not 
arise in the present case and I do not pro- 
pose to prejudice that question by observa- 
tions in either directio. Still it is in- 
dubitable that an order directing an inqui- 
sition into a man's state of mind is a very 
serious thing and that such an order is in- 
tended by the Statute to bea judicial deter- 
mination carefully made upon adequate 
materials. I do not understand how it can 
in general be wise to make such an order 
without at all events serving some sort of 
notice upon the lunatic first, and I should 
think that in this country a certain amount 
of careand attention in a matter of this sort 
isin nocase thrown away. But the first 
thing which has to be done upon an appli- 
cation such as was presented in this case is 
that the learned Judge either with notice to 
the lunatic or without notice should care- 
fully consider whether the case is one which 
calls for an order directing an inquisition. 
It he considers that it calls for an order 
directing an inquisition, then it ithisobvious 
duty to record an order directing an inquisi- 
tion. When he has once done that, then 
the petitionis a spent petition which has 
served its primary purpose. When he has 
once done that, he is then bythe combined 
operation of a. 64 with ss. 40, 41 and 42 of 
the Act to take certain steps with regard to 
notices. What is the notice thai has to be 
given under s. 40? "' Notice shall be given 
to the alleged lunatic of the time and place at 
which itis proposed to hold the inquisition. 
If it appears that a personal service on the 
alleged lunatic would be ineffectual, the 
Court may direct such substituted service 
of the notice as it thinks fit. The Court 
may siso direct a copy of such notice to be 
served upon any relative of the alleged 
lunatic or upon any other person to whom, 
in the opinien of the Court, notice of the 
application should be given.” The notice 
contemplated by 85.40 is a notice to be 
drawn up after there has been an order 
directing an inquisition, It is notice of 
Buch order and of the time and place at 
which the inquisition is to be held. It is 
not notice ofthe petition. When the learn- 
edJudge has decided to record am order 
directing an inquisition, he has certain 
matters toconsider. He does not need eto 
record so elaborate an order as is provide 

for in the case of a High’ Court, by s. 38 
(2); but there is a provision that in certain 
circumstances the inquisition directed 
should be held not by the District Judge 
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himself but by some Sybordinate Court 
nearer to tlie place where the lunatio hap- 
pensto be; and there are provisions also 
with regard to assessors and other matters 
which the learned District Judge may have 
occasion to consider at the time when he 
draws up the order for the inquisition. 
Under the jurisdiction with which we are 
concerned it may be worth while to notice 
that orders for the custody of lunatics and 
for the management of their estates do not 
come into question ab all, until thara has 
been a finding of lunacy as a result of an 
inquisition. ‘here is no question of in- 
terim ordera on such matters pending the 
determination as to the person's atate of 
mind. 

Now an order having been duly made 
directing an inquisition, the date having 
arrived and proper notices having been 
given, the inquisition itself proceeds. The 
whole thing is bottomed upon the previous 
order directing an inquisition and if there 
is no such order, then, in my judgment, the 
officer purporting to hold the inquisition is 
not holding an inquisition at all. He is 
merely a worthy gentleman wasting his 
own time and other people's. The proceed- 
ings insuch a case, so far as I can see, have 
no validity or effect at all. When the in- 
quisition proceeds, it may be true that the 
petition which resulted in theorder direct- 
ing the inquisition may be a matter upon 
which the deponent can be cross-examined 
or other people can be cross-examined ; but 
the evidenceftaken at the inquisition isevid- 
ence to be given by people in the ordinary 
way coming as witnesses before the Court. 
It is not a proceeding by which everything 
“or the file is evidence straightaway. ltisa 
proceeding of special solemnity and 
importance, and ‘the learned fudge has 
to-deal with it from the point of view that 
he is now charged with the duty of look- 
ing after “the interest of some body who 
may be entirely unable to look after his 
own interest. When that inquisition 
terminates it terminates in a judgment 
which finds or does not find that the per- 
son is ef unsound mind and ugon that 
finding tHe jurisdiction arises to give 
ordefa as to the custody of the lunatic and 
«to the management of the estate. 

Now in this case what happened was 
that a petition having been presented, the 
order recorded pn the 28th of August, 
1926, is as follows: " Register. The 10th 
September, 1926, is fixed for hearing "— 


-declared guardian | | 
. make any submission relating thereto, he 


.by general and special notices, 
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presumably for héaring ofthe petition or 
application. “Issue general notices and 
special upon the other relatives.” I take 
that to mean issuing general notic:s and 
special notices upon the relatives other 
then the applicants. Applicant to pay 
process fee Rs, 7-8 and supply noticeswithin 
a week.” 

Before commenting upon that order it 
may be as well to discover what is meant 
Notices 
of what and to whom? We have ascer- 
tained- from the learned Advocates at the 
Bar that the notices which were issued 
under this order were in a form which is 
now before me. It is headed : “ Applica- 
tion for inquisition for the purposes of as- 
certaining whether Peary Mohan Roy is a 
person of unsound mind and incapable of 
managing himself and his affairs as also 
for orders of the management of the 
estate and for the maintenance and cus- 
tody of.the lunatic and for the main- 
tenance of the defendant members, etc. 
The petitioners above-named having ap- 
plied for inquisition and other reliefs in 
respect of the aforesaid lunatic’s person 
and properties, the 10th day of Septem- 
ber, 1926, has been fixed for the hearing 
of the applieation, and notice is hereby 
given toso that if any other relative, 
friend, kinsman or well-wisher of the 
aforesaid lunatic desire to be appointed or 
of the lunatic or to 


should enter appearance in peraon in this 
Court on the aforesaid date and be pre- 
pared to adduce on that day any docu- 
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mentary and oral evidence he may desire, 


to adtluce in support of his 
appointment or declaration,” 
When, therefore, we come across the 
clause “ issue general noti€es and special 
upon the other relatives’ we haye to take 
that order with the form of the notice that 
was employed, and the first question that 
the Court has to ask itself is, what does 


claim to such 
e 


. all this medn ? That this was such a notice 


as is contemplated by s. 40 of the 
Lunacy Act is clearly .an  ahsurd idea, 
The notice prescribed is a notice that the 
Court has determined to hold an inquisi- 
tion, So far as the alleged lunatic is con- 
cerned, it is a most important notice. It 
is anotice which tells him that he is in 
such a serious position that the Court has 
determined to ‘enquire into his state of 
mind and that his liberty and his right to 
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manage his own affairs is now in 
peri] by virtue of a considered judgment 
of a District Judge. This document is a 
notice, first, that semebody has applied 
for an inquisition and, secondly, that that 
application is going to be heard on the 
10th of September next. Then it 
wanders .off telling about relatives, 
friends, kinsmen and well-wishers who 
are invited to come in and submit their 
claim—apparently to be appointed guar- 
dian of the lunatic. 'Some research as to 
the origin of this form of notice which is 
wholly out of place and a complete 
muddle as regards procedure has led to 
the following result. This notice is clearly 
an adaptation of the form of notice pro- 
vided by this Court when an application 
is made for the guardianship of an infant. 
The form in. question is one which is gov- 
erned by s. 11 of the Guardians and 
Wards Act; and one has only&o read s. 
1l of the Guardians and Wards Act and 
the form ofnotice, Civil Process No. 133 
of the General Rules and Circular Orders 
of this Court, page 411, to see that a form of 
process has been taken from one kind of 
jurisdiction and applied without any rea- 
son atallto another. There is nothing 
in the Lunacy Act about general notices, 
There is a definite provision in the Lunacy 
Act for notice to the lunatic and to such 
relatives or other persons as the District 


.Judge may think it desirable to give notice 


to. Under the Guardians and Wards Act 
the provision for notice to the minor is 
a provision about general notice, that is to 
say, the notice has to be affixed in the 
Oourt house and a copy has to be affixed 
to the permanent place of residente of 
the minor. In the present case our in- 
fotmation is that the notice to the lunatic, 
and the only notice to him befere the date 
on wltich he was adjudicated *to be of un- 
Sound mind, was the notice which I have 
already read which was affixed to.the al- 
leged lunatic’s residence, apparently by 
way of analogy to s. ll of the Guardians 
and Wards Act. I have some sympathy 
with learned District Judges and with 
their pé&hkars in re:pect of the fact that 
it does not appear that any proper set of 
forms has been provided for their use in 
connection with lunacy proceedings; and 
I have nq desire’ to be disrespectful or 
unduly critical when Isay that it is beyond 
all question that the procedure adopted in 
this case is entirely misconceived. Now 
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general notices and special notices having: 
been ordered and having been issued, on the 
day appointed certain relations put in what 
the learned Judge cafls a petition of con- 
sent, that isto say,they putin a petition 
whereby they stated that they quite agreed 
that this poor gentleman was of un- 
sound mind and was incapable of manag- 
ing his own affairs, Thereupon the 
learned Judge took evidence—a medical 
gentleman was.called who gave evidence 
—and the learned Judge having regard to 
the attitude adopted by so many relatives 
and tothe medical certificates and so forth 
recorded his order. He started off not by 
saying that on such and sucha day by an 
order duly made it was directed that an 
inquisition was to be held into the state 
of mind of Peary Mohan Roy ; he started 
off by referring to the petition. Having re- 
ferred to the petition he says: '.In view 
of the circumstances set forth in the peti- 
tion ldirect an inquisition under the 


Indian Lunacy Act (IV of 1912) In. 


connection with the proceedings in this 
matter Major Hingston, I. M. S., has been 
examined and he has testified to the fact 
that Peary Mohan Roy is a dangerous 
lunatic and is quite incapable of managing 
himself and his affairs. He considers it 
necessary that the lunatic should be kept 
in restraint and thinks it desirable that 
he should be sent to a Lunatic Asylum. 

“ The case is uncontested and it is agreed 
by allthe parties concerned that Peary 
Mohan Roy should be sent as soon as pos- 
Bible to the Lunatie Asylum at  Ranchi. 
In the circumstances stated above, I find 
that Peary Mohan isa person of unsound, 
mind and isincapable of managing him- 
self and his affairs.” 

With great respect to the learned Jud'ge, 
at the end» of the evidence and of the pro- 
ceedings hf wasa little late to ditect the 
inquisition. Indeed so paradoxical is this 
that the learned Judge's successor sug- 
gested that there had been some slip of the 
pen and thatthe word “direct” should 
be “directed.” Unfortunately it is quite 
impossible to take that view. I do not 
think that thelearned Judge had suffi- 
ciently considered what an inquisition is; 
but it is quile certain thatif an inqmwigi-* 
tion is to be directed at all, it must ja 
directed before itis held, and,that unless 
there is a good direction-for an inquisition 
no person can even begin to hold one. 
Accordingly, the contention with which we 


‘SARAJ PASINI DEBI V, MOHENDRA NATH BARADURI, 


729 


have to dealin this edseis narrowed down 
to this, whether the order of the 28th 
August, 1926, can by some benevolent con- 
struction be deemed to be an informal 
order directing an inquisition. In my 
opinion, there is no way of giving valid- 
ity to these proceedings after that 
fashion. The order of the 10th of Sep- 
tember, shows to my mind quite elearly 
that at the time when the petition was 
first ordered. to be registered, there was no 
intention of coming to an ex parte con- 


-clusion as to the necessity of holding an 
` inquisition. 


The fact is that the learned 
Judge had mistaken the nature of his duty 
and from the first ‘had issued orders about 
notices under the impression that the 
matter was one to be dealt with more or 
less as an ordinary suit, namely, notices 
should be given to the parties and the ap- 
plieation should be considered in their 
presence. 

The result is, in my judgment, that the 
proceedings adopted by the learned Judge 
are entipely bad. There has been prior 
to the proceedings no order directing an 
inquisition and there has been no notice 
served upon the lunatic ofa decision on 
the part of the Courtto make him the 
subject of lunacy proceedings. 

In these circumatances there would be 
little doubt about the duty of this Court, 
were it not for the fact that something 
remains to be considered with reference 
to the present appellant—the sister of the 
alleged.lunatic. The sister of the alleged 
lunatic was not included in the petition 
as a relative to whom notice ought to go. 
There is no righton the part of a relative 
in such acase as this to get any notice at 
all* The mattes is entirely in the discre- 
tion ofthe Court and the Couft may omit 
a relative and may include a person who 
is not a,relative. Butitis noticeable and 
unfortunate that this gentleman’s sister ig 
not included in rather a lengthy list of 
relatives. When the alleged inquisition 
was being held, all the partifs were of ong, 
mind. So there was no person there who, 
in fact, was opposing the makfhg of the 
order. Whether it is really credible that 
all these proceedings took place, without. 
the sisters knowing anything at all is a 
matter which may be said to be extremely: 
doubtful, at all events if the lady was 
taking any .particular interest in ‘her 
brether. However, after the order had 
been made, the lady and her husband 
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. made an application to the successor of 
the learned Judge to set aside the finding 
as to lunacy and the incidental proceed- 
ings. ‘The learned Judge had made an 
order to the effect that until the lunatic 
was sent to Ranchi Asylum he should be 
kept in the custody of his wife, and as re- 

- gards the management of his property it 
appeats that there was a manager already 

_ employed to manage the lunatic’s pro- 
perty. He directed that after a short 

time this manager should give way to a 


certain Babu Sudhindra Nath Mukherjee - 


whom he appointed Receiver. The Vakil 
for the applicant said that he would file 
an application asking that the Court of 
Wards might be authorised to take charge 
of the estate and the order made was 
“the arrangements mentioned above will 
continue until orders are passed with re- 
ference to that application, if and when 
filed”. ` 4 

Now, the sister took up avery curious 
position. She professed to be doubtful 
whether her brother was really a lunatic 
at all and in her petition she made a de- 
plorable and ahusive attack upon the alleg- 
ed lunatic’s wife and introduced prejudi- 
cial matters upon other topics, This 
makes one doubt whether her proceedings 
are really actuated by an opinion that 
they are necessary in her brother's in- 
terest. 

The learged Judge who heard her ap- 
plication expressed his doubt as to its 
bona fides and some complaint has been 
made on her behalf that this expression 
of opinion is unmerited and uncalled for. 
So far from thinking that it is unmerited 


and uncalled for, I think her application? 


in this ematter desdrve 


and hes aggion : 
has said about 
e 


all that the learned Jùdge 
her. ' . 

Now, inthese circumstances the Oourt 
has before it an appeal by this lady from 
the order adjudicating Peary Mohan Roy 
“a lunatic, It has. also before it a rule ob- 
"tained by he? asking in effect that if the 
finding of, insanity is maintained, the 
lunatic should be sent at once £o Ranchi 
and that somebody else should be appojat- 


eed Receiver and that the Court of Wards. 


should take charge of his property. As 
J have said, the facts brought to our 
notjce, ‘in my opinion, show that the pro- 
ceedings in the District Court have been 
entirely erroneous and improper. If, 
therefore, this lady has a right of appeal 
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‘her motive would matter little to this 
Court. Because this Court is concerned 
with. the interest of the lunatic. The 
question whether she has a right of ap- 
peal is notan easy one. By s. 83 of. tha 
Act it is said: ' An appeal shall lie to the 
High Court from any order made by a 
District Court under this Chapter.” That 
is the first thing. There can be no doubt 
that the lady is a person who would have 
been competent to apply for an inquisi- 
tion because she is a "relative" within 
the definition given bv cl. (11) of s. 3. 
That matter was considered in a case 
which I have already referred to, namely, 
the case of Moni Lal Seal v. Nepal Chandra 
Pal (1). Sheis also a person who comes 
within the first part of the 3rd clause of 
s. 40, “The Court may also direct a 
_ copy of such notice to be served upon any . 
relative of the alleged lunatic ; " and there 
can bano doubt that had her name been 
included with the other names in the ap- 
plication, she too would have got notice. 
Under exactly the same statutory provi- 
sions of the Act (XXXV of 1858) this 
Court held thata relative who had receiv- 
ed a notice and taken part in the proceed- 
ings wasentitled to appeal: "The question 
whether arelative who had not received 
a notice was entitled to appeal was not 
before the Court though there are some 
expressions in the judgment which favour 
the view that a relative even in such cir- 
cumstances may be entitled. There can 
be no doubt that it is somewhat paradoxi- 
eal to say that the sister of a person found, 
by an improper set of proceedings pur- 
.porting to be an inquisition, to be a luna- 
tic, has no grievance recognised by* the 
‘Jaw. I think it would be paradoxical in 
sufh acase as this if this Court upon the 
application of the sister felt obliged to say, 
inspite” of the character of thefproceedings 
in the Court ba3low, that it- was unable to 
interfere, It appears to me that there 
are probably two logical lines and two 
only. Oae is to hold that the only ap- 
pellants from such an order would be the 
applicant and the alleged lunatic either by 
a next ffiend or otherwise, or to hold that 
any person who is a relative and has a 
‘rigkt to see that the alleged lunatic’s 
-estate and liberty are dealt with according 
to law has,a right of appeal. I go further 
than that. It does seem to me that-in the 
lunacy jurisdiction, this Court, when pro- 
ceedings ofthe character I have endeavour- 
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ed to-describe are brought. to its notice, 
has a Tight and power on its own account to 
reach out its hand and ensure that this al-. 
leged lunatic is dealt with properly accord- 
ing to law. vti 
: It ig said that if there is an appeal pro- 
vided from an order even although it is an 
appeal restricted to certain persons, this 
Court has no right of revision under s. 115 
of the Code of Civil Procedure. I doubt 
that extremely, but “[ do think that in this 
jurisdiction it cannot but be right to say. 
that this Court has a power on its own ać- 
count to see that.a person improperly dealt 
with'as- an alleged lunatic is dealt with 
properly and according to law. -My own 
view is that, taking the Statute as it stands, 
the sister has a right to appeal on’ the 
ground thatshe is a near relative anda 
person who has the.right to insist upon 
. her brother and his affairs being properly 
-dealt with: But even if that be wrongl. 
am) of opinion that the sister may be put 
aside altogether and with this record before 
us we havea right to interfere. Accord- 
- ingly, in my judgment, the correct form of 
order is this: I think this appeal should 
be allowed. I think an order must be made 
to the effect that all the proceedings of the: 
District Court from the moment this appli- 
'eation was received on the 28th of August, 
1926, be. set aside and that the Court be 
' directed to take up that application from 
the very beginning and to deal with it 
according to law. 1 want to make it parti- 
cularly clear that if this matter is dealt 
with again, the: fact that. the application 
“was made in August 1926, will not prevent 
its being the duty of the District Judge to 
ascertain whether at the time of this new 
inquisition—if an inquisition be. ordered-* 
whether at this latest time the alleged Iuna- 
tic is or.is wot of unsound mind. * The 
date of the presentation of the petition 
has nothing to do. with that. ‘The matter 
will have to be examinéd. afresh, and at the 
time when it is examined the question is-— 


ayeor no, is this unfortunate gentleman ` < 


of unsound mind? I. would point out 

further that. one:of the reasons why this: 
case is being remanded is thatthe learned . 
Judge may first of all make a proper order, 

-after taking such steps ashe thinks neces- *. 
gary, and serving such notices as° in his-' 
discretion he thinks necessary, directing 
or refusing an inquisition. Having made: 
that order he will then- direct notices to 
be given under the Lunacy Act forget- 


ting—if it is ' possible 
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for him to 
forget—that such -things existas the 
Guardians and Wards Act cr the procedure 


prescribed by s. 11 thereof, I do not think 


that there should be. any order for costs 
of this appeal. It will be inthe discretion 
of the. learned District Judge when the 
matter goes back to him to award or refuse 
costs to the petitioners, before him of the 
abortive proceedings, as well as of the. 
fresh proceedings, if the alleged lunatic is 
found to beof unsound mind. No order is 
is made on the Rule save that it be dis- 


charged. : 
Majumdar, J.—1 agree. : 
-A, N. A, i Rule discharged. 
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Messrs, Kanga, Advocate General and B, 
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JUDGMENT. 

Marten, OC. J.—We are here concern- 
ed with two items in two bills of costs, 
one of Messrs. Payne & Co, and the 
other of Messrs, Little & Co. Each 
of these items is for “Instructions for 
Brief at the trial" This arises under a 
judgment of Mr. Justice Pratt passed in 
the suit on December 14, 1923, when he 
dismissed the suit with costs and ordered 
that separate sets ofcosts as between de- 
fendant No.1, the Tata Industrial Bank, 
and defendant No.6, the Central Bank of 
India, Limited, be paid by the plaintiffs. 
Messrs. Little & Co., are the Solicitors for 
the Tata Bank and Messrs, Payne & Co. for 
. the Central Bank. 

The suit itself was one brought in effect 
to set abide an agreement between the 
two Companies by which the Central Bank 
acquired the share of the Tata Bank on 
the basis that one share in the Central 
Bank of Rs. 80 nominai and Rs. ?5 paid 
up was to be given for every two Tata 
shares of Rs. 75 nominal and Rs. 22-8-U 
paid up. The plaintiffs contended that the 
resolutiogs approving of this sale were not 
properly passed and were invalid; as was 
also the resolution putting the vendor 
Company into liquidation. They further 
alleged fraud on the part of the Directors 
of the Tata Bank, and amongst other thingg 
they'claimed in para.7 of the plaint tliat 
there*wag a balance of about Rs. 50 lacs 
unaccounted for, that there was a fraudu- 
lent concealment of the real facts, and that 
if the valuation of the assets ef both the 
‘Banks were made on the same basis; it 
would be found that the intrinsic value 
of the shares of the Oentral Bank was 
much less than what it was represented to 
be. Further, by amendments ofthe plaint in 
paras. 7-A and 7-B, further allegations of 
fraud were made based on the assets of the 
two Banks. 

It is here material to state shortly thé 
dates. The meeting at which this agree- 
ment was confirmed was only July 19, 
“1923, and the confirmatory meeting was 
on August 6, 1923. On August 13, the 


plaintiiis first wrote a letter by their Solici- . 
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tos disputing the resolutions and the 
agreement, On or before August 18, the 
agreement was in effect adopted and acted 
on bythe liquidators of the Tata Bank. 
Then on August 29, the plaint was declar- 
ed and presented. It appears that the 
defendant Banks at once raised an objection 
with the result that the plaint was. amend- 
ed and re-declared on August 31, on which 
date it was formally admitted. On Sep- 
tember 6, a notice of motion for an in- 
terim injunction and a Receiver of the 
assets of the Bank was served on the defend- 
ants. That motion came before Mr. Justice 
Pratt on September 11, when he, directed 
the suit to ba expadited and heard on Octo- 
ber 3. The written statements were put in 
on September 21 and 22. `’ 

Then on October 3, the trial Court heard 
a summons for further discovery by the 
plaintiff. On October 8 that summons was 
dismissed, and the trial of the suit was 
adjourned to November 12. Then followed, 
I take it, the October vacation. On Nov- 
ember 19, the plaintiffs asked for and 
obtained leave to amend their plaint. This 
was allowed on November 21. The trial 
then began and it lasted till November 29, 
Judgment was reserved and given on 
December 14. That judgment was appeal- 
ed against, but the appeal was dismissed 
by Mr, Justice Shah and Mr. Justice 
Fawcett on July 21, 1924. "Their judgments 
are over thirty-five typed pages in length. 
The plaintiffs appealed still further, name- 
ly to the Privy Council, and their appeal 
has not yet been disposed of by their Lord- 
Ships. . 

As regards the general question of the 
nature of the suit, I entirely agree with 
the judgment of Mr. Justice Kemp and 
ôf the Taxing Master on this particular 
point. Large sums on money. were involv- 
ed, dnd indeed the judgmént of Sir Nor- 
man Maeleod refers to the assets concerned 
being some 200 laes on the part of the 
vendors and some 80 laes on the part of the 
purchasers. It wasof vitalimportance to 
the Banks that this agreement should not 
by upset in any way. It was of vital im- 
portante to the leading businessmen who 
were the Directors of the Banks that these 


echarges of fraud should be proved to beas 


unfounded as «they were odious. And 
having regard to the nature of the suit 
it was one which to my mind clearly involv- 
ed a great deal of work by somebody in 
order that these Banks might be armed at 
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all points to meet the wide allegations made 
in the plaint. 

I think if anybody would put himself in 
the possession of, say, a' junior Counsel 
advising the Bank on the allegations in 
paras. 7, TA, TB and 8 alone of the plaint 
he would see at once that great care and 
a large amount of time and intelligence 
would be necessary before Counsel could 
go into Court confident that ths necessary 
materials had boen placed before them, 
and also that Counse? understood the mate- 
rials sufficiently wellto explain them clearly 
to the Court. If in this respect I personally 
take a far more serious view of this case than 
. Bir Norman Macleod expressed in his judg- 
ment, I consider that [ am at liberty to 
do so, seeing that we now have evidence 
before the Court which was not before Sir 
Norman. I refer to the evidence taken 
before the Taxing Master and alsoin the 
affidavit of, Mr. Daji which Mr. Justice 
Kemp took. But that only takes us a por- 
tion of the way. It only shows that here 
there was an extremely important and 
serious case. The vital question to my 
mind is, who did tha work? There is no 
question that & great deal of work must 
have been done in this long and bitterly 
contested case. But did Oounsel do the 
work, or did the Solicitors do the work? 
And as regards the latter, what evidence 
have we got as to the work that they 
actually did ? : 

Now to start with, it is unfortunate that 
in the original brief delivered, there are 
no observations al all. So we cannotcheck 
the Solicitors’ work there. Itis unfortunate 
that unlike his senior partner Mr. Payne, 
Mr. Daji, the partner in the firm of Messrs. 
Pyne & Co, actually attending to this 
matter, did not keep such a full record of 
the work as was hdvisable when it came 
to a questioneof giving evidence as to ex- 
actly what he had done in the matter. It 
is unfortunate that the charge for instruc- 
tions was put inone lump sum, without 
realy giving any summary showing under 
certain leading heads what the Solicitors 
actually claimed to have .done. Sir Nor- 
man has pointed this out in his judgment 
and has cited Slinsby v. Attorney General 
(1) where Lord Justice Swinfen Eady qua- 
tes a passage from Master King on Costs as* 
follows (page 210*):— 7 

“A summary statement in the bill car- 

(Li«(1918) P. 236; 87 L J. P 146: 119 L, T. 104. 

* Page of (1018) Pld.) 
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tied in for taxation of tka details of the 
matters to which regard is to be had under 
this item...greatly facilitates the task of 
arriving at a proper allowance’...‘The length 
ofthe documents perused (in cases in which 
perusal has not previously been charged), 
the names of the witnesses who have been 
attended, the places to which journeys have 
been made, with the time occupied in gach 
and the'amount of the travelling expenses, 
should be stated.’ " 

It was I think this want of adequate ' 
information which has led to this case 
coming on no less than six times before 
our Courts. The original taxation came 
eventually before Sir Norman Macleod 
and Mr. Justices Coyajee, and that Court 
Bent the matter back tothe Taxing Master 
for a review of his texation. We have 
naturally read that judgment with great 
eare, but substantially I would agree with 
Mr. Justice Kemp that the Courts here ara 
not at variance on any question of principle, 
2 difficulty to my mind is to find out the 

acts, 

I will fitst deal with Messrs. Payne & 
Co.'s bill When the matter came again 
before the Taxing Master, it*might have 
been convenient even then if he had asked 
for a summary of the nature which I have 
mentioned. He did not do so, but, on the 
other hand, Mr. Daji himself went into 
the box and gave evidence and also he 
was cross-examined by the plaintiff Mr. 
Shamdassni. To my mind the casé did not 
require a very great deal of evidence 
beyond that which was already apparent to 
the Taxing Master. The pleadings, the 
notes of trial and the judgment, and the 
briefs and supplemental briefs would show 
that the Solicitors must have devoted a 
large amount of time and intellivance to 
put themselves dn a position properly to 
instruct Gounsel in this case. And though 
accordingly one may criticise the evidence 
of Mr. Daji and point out that he is not 
as specific in certain matters ashe might 
have been, and no doubt would have been, 
if he had kept more written ‘entries of his 
work, still it does represent in swbstance 
what the Solicitor claims to have done. 

Speaking for myself, without attempting 
any definition, I would say that under the 
praetice of this Oourt a Solicitor is entitled 
to chargs for instructions for brief for the 
work which he has done in order to put 
himself in a position to instruct Counsel 
properly inthe matter. This is, of course, 


734 
‘subject to the deduction of items for which 
he has already separately charged and been 
adequately remunerated for,if that is the 
case, in the bill. . -* 

“Ia particular, in the present case I.do 
not accept the contention of the plaintiff 
that we are confined to the dates of either 
September 6 or September ll, for the 
start ofthe Solicitor’s charges forinstructions 
and that they must necessarily terminate 
on October 2, when the first brief was 
. delivered. I have already pointed out that 
the Solicitors started active work in con- 
nection with this plaint on August 30. I 
quite follow that speaking generally Solici- 
tors must not be allowed costs for work 
done prior to the date of the suit. But it 
is quite misleading to adoptsome English 
dictum, and say that Solicitors for the 
defence are not entitled to charge for work 
done prior to the service. of. the writ, 
seeing that we begin our proceedings in 
‘India by a plaint and not bya writ as is 
the case in England. Consequently the 
argument that Mr. Shamdasani presented to 
us would lead to this absurdity, that be- 
cause it was only on September 11 that 
the defendants waived service of the "writ, 
therefore, no charges could be allowed to 
the Solicitors prior to that date. Nor, on 
the other hand, do I consider that we are 
bound by certain observations of Sir 
Norman which he made in reference to the 
dates of September 6 and October 2, because 
we haye now before us matters which 
show that the Solicitors for the defence 
in fact intervened actively in the -suit 
on August 30. . 
So, too, as regards the instructions at 
the other end of the case, viz, between 
October 2and November 29, speaking’ for 
myself, Jam unable to accept the contention 
that instructions to Counsel must cease 
on the day. that briefs are deliyered. We 
at the bar are quite familiae with this 
that after briefs are delivered, one may 
raise many questions tothe Solicitors on 
points which require elucidation, more 
especially if, the case is one where Counsel 
has the brief at the last moment,and where 
it is not a case where there has been 
ample time for Counsel to advise and be 
prepared on all points. In this connection 
it must be remembered that in Bombáy. 
junior Oounsel have not charge of the 

.case prior to the trial as they usually 
would have in London. “They do not for 
jüstance advise an evidence. Most of the 
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preliminary work is, ‘therefore, done by 
Solicitors. As regards the present case I 
draw particular attention to the manner 
in which it’ wes hurried on. An order on 
September 11 for trial on October 3, in 
a.case of this magnitude leaves very 
little time for the Solicitors and parties 
to prepare the pleadings and actual de- 
fence. In fact the written statements were 
not put in till September 22, and then 
began summonses for further discovery. 
As I have already peinted out, even that, 
was not sufficient because the plaintiff 
asked for and obtained leave to amend his 
plaint so late as November 19. It will 
be further borne in mind that according 
to the defendants the plaintiffs were acting’ 
with ulterior motives, and that in parti- 
cular the defendants objected to the plaint- 
iffs obtaining by means of any discovery 
a sort of roving inspection of the whole of 
the books-of the Banks. 


. Ourown rules must also be borne in mind 

in thisrespect. Our Table of Fees at page 
397 provides thatthe following item is discre- 
tionary, viz., "Instructions for brief (includ- 
ing perusing papersand examining witnesses) 
whether on final disposal at first hearing, 
settlementof issues, final trial, or on motion.” 
That bears out, I think, the practice which 
I understand prevails in this Oourt, viz., 
that the Taxing Master has to consider all 
the work done by the Solicitors up to the 
termination of the trial. Thenr. 522 pro- 
vides that— - 

“In dealing with fees or allowances, which 
are discretionary, the Taxing Officer, in 
exercise of such discretion, shall take into 
consideration the other fees and allowances 
to the attorney-and Counsel, if any, in res- 
pect of the work to which any such allow- 

*ance applies, the nature or importance of 
the suitor matter, thè amount involved 
the«nterestof the parties, she fund or per- 
sons to bear the costs, the general conduct 
and costs of the . proceeding and all other 
circumstances.” 


5 ether hand, r. 521 (è) provides 
that— : " 

"No costs. are to be allowed on taxation, 
which do not appear to the Taxing Officer 
to have been necessary or proper for the 
‘attainment of justice or defending the 
rights ofthe party or which appear to the 
Taxinge Officer to have béen incurred 
through overcaution, negligence, or, mis- 
take, or merely at the desire of the party.” 
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It has been contended before us amiongst 
a mass of objections that this was a non- 
Witness action, despite the fact that there 
was evidence called at ths trial. In this 
connection we think ‘the plaintifis are 
clearly wrong.’ A question has arisen as 
to what proofs the defendants actually 
obtained, and, no doubt, in this connection 
they might have made their evidence a 
` good deal clearer than it is. But taking 


the evidence that was actually given at. 


the trial, we can seb that Mr. Pochkhana- 
wala, the Manager of the Oentral, Bank, 
was called, and that he was called not by 
the defendants but by the plaintiffs. One 
can readily, therefore, understand the cor- 
rectness of the defendants’ statement that 
they were prepared with Mr. Pochkhana- 
wal'sevidence on their own account, end 
that he had, in'faet, furnished a proof to 
them. Whether that proof was furnished a 
day before, he actually gave evidence or 
earlier, seems to me of smal) importance. 
There was also, so we are told, a proof taken 
of Mr. Captain, whoin point of fact was 
not called. Then there was another witness, 
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a Director, Sir Phiroze Sethna, who was. 


called. That apparently was at the last 
moment, and it. does not appear that pre- 
viously any proof of his was taken.: 

On the other hand, we can see thatin a 
case of this nature, the defendants must 
have been prepared to meet the charges 
of fraud that weré made, and to put the 
parties involved into the box, should 
_the course of the trial show that these 
charges were seriously pressed. The Tax- 
ing Master has found that some evidence was 
obtained, and I think that that finding is 
correat, although, as I have already stated, 
the defendants could have made their 
case on this pointa great deal clearer than 
they have, ip fact, done. 

It was alse objected that the Solicitors 


already knew all about the facts because . 


' they had been acting in whatin effect was 
&n amalgamation between the two Banks. 
But it ia quite one thing to be acting ada 
Solicitor for the amalgamation, and to draw 
some of the documents on instructions given 

‘to you by the gentlemen who have the 
financial details at their fingers’ ends. It. 
is quite another thing to consider that 
agreement and all its financial details front 
the points of view in which they were 
attacked in the present ease, indéluding in 
particular the charges of fraud. Speaking 
generally, the draigtman of tbe amalgama- 


* 
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tion documents would, not be concerned 
with the actual figures arrived at between 
thə financial gentlemen concerned. He 
would only be primarily concerned to see 
that the agreement he drafted properly re- 
presented the agreement ketweenthe parties. 
But for the purposes of his present trial he . 
would have to master these figures and be 
prepared to meet arguments founded on 
them.” Moreover Mr. Daji shows that ds re- 
gardsat any rate manyofthe documents, 
they came to him forthe first time for the 
purposes of this suit. f ' 

Nor ean I accept Mr. Shamdasani's argu- 
ment that at the most the Solicitors were 
entitled to a perusal fee for reading these 
docüments. To my mindthey were also 
entitled to be paid for their brains and 
intelligence in piecing those documents 
together, along with the other facts of 
the case, in order to put Counsel ina proper 
position to meet these bitter attacks of the 
plaintiffs. í 

There are a large number of other objec- 
tions raised by Mr. Shamdasani in his 
extremelylengthy speeches. Ido not pro- 
pose to deal with all of them. Icanonly 
say that to the best of our ability we have 
carefully weighed everything that he has 
said. In the result we think that there 
was sufficient material before the Taxing 
Master in the case of Messrs. Payne & Co. 
to justify him in arriving at the conclusion 
which he did.. In other words, there were 
before him proper materialsone which he 
could arrive at what was afairfee to charge 
for instructions for briefs. That being: so, 
theamount that he has actually allowed 
cannot, in my opinion, be regarded as so 
excessive, or excessive at all as would 
justify this Court in setting aside the dis-. 
cretion which he ‘has thus exercised? Iam 
strongly fortified in this conclusion by the 
fact that Mr. Justice Kemp, who himself 
was a Taxing Officer and in addition is the 
author of "Kemp on Costs,” has expressed 
his own opinion in clear and emphatic 
terms that not only was that sum not. 
excessive, but that if the» taxation „bad 
been left to him, he would hgve been 
disposed to' have allowed even a larger sum 
than*that which the Taxing Master, in fact, 
allowed. i 

Another circumstance which points to 
the correctness of that conclusion is- that 
the plaintiff himself in his original objec- 
tions would appear to have considered that 
at any rate Rs. 1,333 ought to be allowed 
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for instructions. J *refer to pages 6 and 7 
of the paper-book in Appeal No. 51 of 1825 
where he saye: “Counsel's fees in the 
whole of ihe suit under tbe Rules would 
come to Rs. 1,500 at the most. In the cir- 
cumstances the instructions fee for the brief 
should be only Rs. 1,000 which with 33 per 
cent. would come to at about Rs. 1,330. 
Therefore Rs. 2,000 must needs be disallow- 
ed ormade attorney and client if there 
has been extraodinary exertion on behalf 
of their clients." The Taxing Master here 
bas allowed Rs. 2,000 instead of the 
Re. 3,000 which he had previously allowed, 
and the Rs. 5,000 which was originally 
claimed. f 

In the result, therefore, so far as regards 
Messrs. Payne & Co.'s bill I would 
dismiss the appeal against the taxation. 

Turning next to the appeal of Messre. 
Little & Co, that unfortunately stands on 
different footing. With all respect to Mr. 
Framji who is an attorney and an assistant 
to that firm, their senior partner Mr. Ac- 
worth was, no doubt, the principal perscn 
in the firm who attended to the Bank's 
affairs. We aji knew Mr. Acworth as ore 
of the ablest and most respected men in 
his profession. I have not the smallest 
doubt that when all the facts are in evi- 
dence, it will be found that the Tata Bank 
in this serious case naturally relied very 
largely on his assistance. But unfortunate- 
ly the firm have not obtained any affidavit 
from Mr. Acworth, although his address 
in England is perfectly well-known, and 
his evidence could, no doubt, have been 
obtained in, say, some six weeks or so. 

Then as regards Mr. Framji, it is mast 
unfortunate that by a slip of his Counsel’ 
Mr. Desai he actually savas never called 
before the Taxing Master, although we are 
told that Counsel had Mr.* Framji's proof 
beforehim. What we understand happened 
is that Mr. Desai only made a statement, to 
the Taxing Master. Having regard to the 
observations which Sir Norman had already 
mage on éppeal, it is difficult to undar- 
stend how that course came to be taken. 
J confess’ that I have some sympathy with 
the Taxing Master inasmuch as when he 
had leading Counsel before bim, he night 
reasonably expect not to be misled into 
adopting an erroneous method of trying the 
cgee." It may be that the parties did not 
keep the two bills distinctly in mind, and 
that they considered that Mr. Dajis evi- 
dence would also cover Messrs. Little & 
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Co.'s bill I quite follow that up to a 
certain point ihat would be so, viz, as to 
theimportanee of the suit and to some 
degree as to the ‘interviews between the 
Solicitors and so on. But Mr, Daji did not 
and could not, specifically depese to all the 
work which Messra. Little & Co., actually 
did in this particular suit. Accordingly, 
the Taxing Master in effect when he 
arrived at bis decision on Messrs. Little & 
Co.'s bill, had very littleevidence before 
him other than that whith was before Sir 
Norman Macleod. 

On review this difficulty was appreciated 
by Mr. Justice Kemp, and he very properly, 
if I may suy so, directed particulars to be 
brought in on affidavit. Mr. Framji accord- 
ingly made an affidavit. But most unfortun- 
ately to my mind, cross-examination ou 
that affidivit was refused. With all res- 
pect to the learned Judge I look upon that 
point as so vital that the appellant is rightly 
entitled tocomplainof it. This was not 
a case necessarily to be tried merely on 
affidavit evidence. The appellant was 
entitled to cross-examine in order to obtain, 
if he could, admissions from his opponents. 
Accordingly, after giving all consideration 
to the discretionary natureof the Judge's 
power under the rule to allow cross-examina- 
tion, I think that the appellant should have 
been given thatopportunity. 

We are, therefore, in this dilemma to 
which I personally see no adequate answer. 
The Taxing Master had no adequate evi- 
dence before him. He had not even the 
affidavit of Mr. Framji. And as regards the 
learned Judge, he had the affidavit of Mr. 
Framji but there was no cross examination. 

Accordingly, in my judgment, this parti- 
eular taxation will have to go back. In this 
fimaladdress Mr. Shamdasani asked us to 
deal with the matter herës, and not expose 
him te the delay and expenseeof a further 
hearing. Upto a point I entirely sym- 
pathise with him. But ifhe still requires 
to cross-examine Mr. Framji, as he, in fect, 
insists on doing, then if we wereto decide 
the case without that cross-examination, we 
should be committing the very error which, 
I think, was committed in the Court 
below. 

wn sending back the taxation, then, I 
‘vould state for the information of the Tax- 
ing Master that I do not accept one 


argument `of the appellant, viz, that 
you must have priced item for each 
detail in the instructions for brief 
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Their very nature prevents. detailed priced: 
item for everything that goes up to make: 
that particular charge. But what I do say 
is that one is entitled ‘to: have certain 


‘summarized headings, which go’ to show. 


what. work, it actually was that the 
Solicitors did. Accordingly it is not sufficient: 
as Sir-Norman pointed out, to say: “This 
‘was a heavy suit: it took many days: we 
' paid so many gold mohurs to Counsel: 
therefore, you must presume that we did 
all, this work and are entitled to so many 
thousand rupees.” ` ME 

" Asregards the officer to hear the re-taxa- 
tion, I do not think it fair on the Assist- 
ant Taxing Master Mr. Gellett to send 
this case back to -him - again. However 
impartial & Judge oran officer may be, it. 
is most difficult, if not impossible, to’ re- 
hear aquestion of faet forthe third time, 
when one has already come to a clear and 
definite conclusion on that.question which 
here is éne’as to value. lI would, there-' 
fore, send the case to the Senior -Taxing 
Master Mr. Wadia, subject to an objection 


that Mr. Shamdasani has raised that the: 
latter: is a shareholder inthe Central Bank. . 


- That latter matter can be considered later, 
but-subjéct to that the taxation will go 
back for a review by him. If Mr. Wadia 
is-not available- some other officer can be 
appointed for that purpose by the Chief 
Justice. It follows from what I have said 

' that the order of Mr. Justiee Kemp so far 

as regards Messrs. Little & Co., should be 

set aside. i 


Blackwell, J.—I agree. Having regard - 


to‘ the importance of the case I desire to 
add a few remarks. 

It has been contended by the appellants: 
in- this case that when this. matter was 
remitted -to the Taxing Officer by ihe 
Appellate Court; the discretion of the Tax- 
ing Officef was- entirely limited by certain: 
specific directions conveyed to him by the 
Appellate Court. In pursuance of that con- 
tention the appellant has submitted to us 
that no "work other than that done between 
September 6 and October 2 could pro- 
perly be looked at bythe Taxing Officer. 
l-haye carefully considered the judgment 
that was given by the Appellate Court in 
this matter, and I do not think that there 
was any intention whatever to limit tke 
discretion of -the Taxing Officer in the way 
suggested. I think the-intentien was to 
- draw the attention of the Taxing Officer to 
the sort-of questions to which he must 
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direct his mind, inasmuch as the Taxing 
.Offieer had apparently taxed the bill only 
by some rough and ready method pursued 
by the clerks in his office. 
It is, no doubt, true that Sir Norman 
Macleod in his judgment said: “There is 
the date of the service of the summons 
' when theattorneys first had notice of the 
suit which seems to have been September 
6. Briefs. were, delivered on Octé&ber 2. 
So the work charged for preparing the 
briefs must have been done between those 
dates.” That, no doubt, lent some colour 
to the contention put forward. Bautreading 
the judgment.as,a whole, I think that 
those-remarks merely meant this: that 
upon the materials then before the Appel- 
late Court; it seemed -that the work must 
have been done between those dates, I do 
not gather from-those observations 
if it had been made: plain to the ‘Taxing 


Officer that a great deal of necessary work 


was doüe either from an earlier date or 
down toa later date, he was in any way 
to be precluded from taking that work into 
Gonsideration. . > e 

It was further contended by the appel- 
‘lant that the Taxing Officer was precluded 


that > 


by.the Appellate Court from going into: 


the question of the importance of the suit, 


lf one reads the judgment carefully, as I 
have done I think precisely the opposite 
conclusion is to’be deduced from it, because 
Sir' Norman Macleod himself drew atten- 
tion towards the end of his judgment: to 
the necessity of the Taxing Officer having 
regard to the actual work done and the 
actual time taken by theattorneys in pre- 
paring the briefs and the importance 
ef the suit. I think, therefore, 


which he shoyld direct his mind. 


Now «the matter having been remitted by. 


the Appéllate Court to the Taxing Officer 
I’must say that I think it. was very un- 
fortunate. thatthe Taxing Officer - did not 
require the attorneys to preparesheir bill 


giving full particulars ofthe- work: done- 


under the heading “Instructions for Briefs.” 
‘The learrfed Chief Justice has already 


drawn, attention to the remarks of Lord. 


Justice Swinfen Eady in Slingsby-'y. 
Attorney-General (1); where that’ learned 
Lord Justice drew attention to what ‘Master 
King, agreat- quthority on Coste, thought 
ought to be included’ in a summary state- 
ment relating to "Instruetions.for Brief 


~ ore 


that- the: 
Appellate Court were merely indicating to’ 
the Taxing Offictr the sort of questions to- 


133 : 
In that case the Court of Appeal sent the 
bill back to the Taxing Master giving 
him directions to call-upon the Solicitor to 
bring in a bill showing in detail the 
items for the work claimed to have been 
done in respect of whichalump sum was 
to be charged under the heading “Instruc- 
tions for Brief." 
to be pursued for these reasons. It enables 
the opposite party to see in detail the items 
under the various headings for work alleged 
to have been done, and it enables him at 
once to say what he admits must have 
been done, and .what he proposes to 
challenge, and at the same time enables 
the Taxing Master himself to determine 
whether he should call upon.the attorneys 
to justify the particular items of work 
which may appear. to be unjustified. 
Further, it enables the opposite party to 
ask the-Taxing Master to call upon the 
other side, if need be, to submit himself to 
cross-examination in regard to any parti- 
cular item. Inother words, it makes the 
matter plain fromthe beginning and saves 
the trouble which is likely to arise where 
no such details are given. 

1 desire also to say that I think that it 
is extremely unfortunate that the attorneys 
in thiscase didnot keep details of their 
attendances. The Taxing Officer in his 


judgment uponthe objections himself drew: 
` attention to the absence of attendances .. 


and interviews, and pointed out how 
‘embarrassigg it was in connection with 
the taxation of bills. I think that it is the 
duty of attorneys to keep a strict record 


of allattendances and interviews forwhich. 


they propose to make a charge, whether 
they propose to charge for them separately, 
or whéther they propose to put them 
forwards under the general heading" of 
“Instructions for Brief.” I think, in this 
particular case, if by rea$on of, their 
‘omission to keep such a record, they 
have been awarded less, and will perhaps 
be awardedless, than otherwise they would 
have been entitled to receive, they only 
have, themsefves to thank. 

: In this connection it is important [o bear 
in mind that according to the practice of 
this Court, and according to the Table, of 
eFees at page 397 ofthe High Court Rules, 

. the heading “Instructions for Brief" is 
intended to coverall work necessarily done 
‘by folieitors in order to enable them to 
instruct Counsel from the start of the suit 
tẹ the end, Moreover, the learned Chief 
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Justice drew attention to rr. 522 and, 
521, sub el. (4), and I do not intend to 
refer to them again in detail. But bear- 
ing in mind that the charges permitted 
.under the head of “Instructions for Brief" 
are discretionary, and that they are intend- 
ed toremunerate the Solicitors from the 
beginning to the end, apart from such 
charges as may be separately allowed, it 
does seem to me absolutely incumbent 
on attorneys that they should keep strict 
detailed entries in regazd toall interviews 
and all attendances which they propose 
to put forward and ask to be remunerated 
for.under the heading "Instructions for 
Brief.” In this case one observes that the 
Solicitors, in fact, did keep diaries contain- 
ing entries for which they claim to ‘be 
remunerated under the gensral heading 
“Instructions for Brief" in respect of a 
number of matters’ which they attempted 
to charge for separately, and which were 
either disallowed in toto or only» allowed 
in part. That affords some evidence to 
which the Taxing Officer ean direct his 
mind. . 

Coming now to the two bills, and taking 
first Messrs. Payne & Oo.’s bill, I ask my- 
self whether there were sufficient materials 
before the Taxing Master to enable him 
to tax that bill, and to.say what in his 
judgment on the materials before him was. 
a proper allowance. Having regard to the 
evidence which was given by Mr. Daji, I 
am clearly of opinion that the Taxing 
Officer had sufficient materials to tax the, 
bill. It is quite true that Mr. Daji 
said frankly, as -one might expect that 
he had” not kept a detailed record 
of all attendances and interviews, But, 
no doubt, the Taxing Officer made 
allowances for that, and indeed he has 
drawn attention to the very pointin his 
judgment. I assume that in taxing the bill 
the Taking Officer has made 1o allowance 
for interviews and attendances which 
cannot be spoken tosufficiently definitely 
by Mr. Daji. But Mr. Daji in his evidence 
gives particulars of the vast amount of 
work; which, it is perfectly obvious from a. 
perusal of the documents in the case, he 
must have done. 

It was contended by the appellant that 
the" Solicitors knew, before these proceed-' 
ings were started? the contents of material, 
documents.which had to be gone into, 
The answer is this, that they had not 
' directed their attention in perusing those. 
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documents to thecharges that were sub- 
sequently brought against the respectiva 
Banks; and, however, familiar they might 
have been originally , with the contents 
of these documents, once these proceedings 
were started, it was absolutely incumbent 
upon them to consider the documents afresh 
from every aspect in the light of the 
serious charges made against the Banks, 
And that is precisely what Mr. Daji said 
he did. He. gives details of the various 
documents whiche he had to consider. He 
was cross-examined at great length by the 
appellant, and under these circumstances 
it seems to me that the Taxing Officer 
had before him the further matters, which, 
as Lord Justice Swinfen Eady in Slingsby 
v. Attorney-General (1) quoting from 
Master King on Costs, said, should appear 
in a summary statement. Further, Mr. Daji 
gives particulars of the interviews he had 
with Counsel and also with the Directors of 
the Banke and other persons whose evi- 
dence it may have been desirable for the 
Bank to call. It has been contended that 
the Bank called no evidence. That is not, 
in my judgment, the point. The point is 
what work had to be done witha view to 
calling evidence if it should become 
necessary at the hearing. It seemsto me that 
Mr. Daji has made perfectly plain the vast 
amount of work that was done by him with 
a view to meet the very serious charges that 
had been framed in the plaint, and parti- 
cularly in theamended paras. 7-A and 7-B. 

I, therefore, entirely, agres with the 
learned Chief Justice that the Taxing 
Officer himself had ample materials before 
him for taxing the bill as he did. When 
the matter came before Mr. Justice-Kemp, 
he went even further, and he called for 
affidavit evidence. Tae oral evidence was 
supplemented by affidavit evidence There 
was no med for cross-examination there 
before Mr. Justice Kemp because there had 
been cross-examination before the Taxing 
Officer. I, therefore, agree with the learned 
Ohief Justice that, so far as Payne & Co. 's 
bill is concerned, this appeal should be dis- 
missed. 

With regard to Little & Co.'s bill, I am 
of opinion that there was no "sufficient 
material either before the Taxing Officer, or 
in the absence of cross-examination by the 
appellant, before the l&arned Judge. All 
that the Taxing Officer had was a statement 
Qf Counsel, and this, in my judgment, was 
quite insufficient. 
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I am reminded by the learned Chief 
Justice that when the matter was before the 
learned Judge, he stated that the Taxing 
Officer took evidence as to the work done. 
That appeers towards the bottom of page 
43 of the appeal paper-book and again at 
the top of page 44 where he says:—" The 
Taxing Officer can always satisfy himself by 
taking evidence as he did in this case." Now 
withe great deference to the learned Judge, 
Ithink he was there clearly under a mis- , 
apprehension as regards Messrs. Little & 
Co.'s bill as to what was done before the 
Taxing Officer, because itis admitted that 
there was in fact no evidence. The matter 
to my mind is of great importance when one 
looks at the very inadequate particulars 
that were given by Messrs. Little & Co. to 
the Taxing Officer, viz., " Instructions for 
brief on behalf of the first defendant for 
hearing and final disposal including perusal 
of papers and other documentis handed to 


Now under those circumstances, I think, - 
the appellant was put ina position of grave 
difficulty. There were no particulars which 
he could challenge; there was no oral evi- 
dence; and, therefore, he was not ina posi- 
tion to ask the Solicitors questions with a 
view if possible to gaining admissions from 
them that certain work was either in fact not 
done or was noí necessary. Indeed the 
Advocate-General in the course of. the 
hearing of this appeal agreed that in 
the absence of evidenee pelore the 
Taxing Master the appeal relating to 
Little & Co.'s bill ought to be remitted, 
lt is quite true that Mr. Justice Kemp 
endeavoured to supply any deficiency there 
may have been by calling for affidavit 
evidence. But unfortunately, as the learned 
CHief Justice has pointed gut, ehe did 
not allow the appellant to cross-examine 
Framji, the deponent to that affidavit. In 
the ciroumstances, I think the learned 
dudge ought to have allowed him to 
cross examine, If he had done so, then I 
think the matter could have heen dealt 
with upon the same footing as*"Messrs, Payne 
& Co.'s bill. As, however, he did not'allow 
crogs-examination, I feel that there is no 
other course open but to remit this bill to 
the Taxing Officer as proposed by the learns 
ed Chief Justice. 

Lest there might be any misapprehension - 
in the future, I desire to say that I- under- 
stand that the“appellant did not desire to 
raise before us any question with regard ta 
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the charges allowed hy the Taxing Officer. 
in fegard tothe motion. He did not ques- 
tion the allowance of Rs. 75 in each case, and 
made no point before-us on that part of the 
case: > i 7 
' Marten, C.J.— Having heard argu- 
ments on the question of costs, we think’ 
the proper order is to direct that the appel- 
lants-should pay the costs of Messrs. Payne 
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The principle that it is the duty ofa judgment- 
debtor to find out the judgment-creditor and pay 
him the amount of the debt relates only to & debt 
rhe of being discharged by payment. [p. 742, 
eol 1]: . - 


‘Appeal against an order of the Subordi- 


- nate Judge, First Court, 24-Pargannas, dated. 


the 30th of March, 1925. , 
Babu Profulla Ch.. Chakravarti, for the 
Appellants. 


& Oo. of this appeal, and that Messrs. Little Moulvi Syed Nasim Ali and- Babu 
& Oo. should pay the plaintiffs’ costs of Diptendra Mohan Ghose, for the Respond- 
this appeal. Thereis only oneappeal book, ents. . 

“and the same Counsel appear for Messrs, ' JUDGMENT. . 
Payne & Co., and ‘for Messrs, Little & Co, Mukerji, J.—This appeal has been 
though on separate briefs. The Taxing- preterred from an order passed by the 
Master will accordingly have to see what Subordinate Judge, First Court, Alipore, 
respective costs ought fairly to be allowed dismissing the appellant’s application for 
of paid, under’ these circumstances. The execution of a decree. | 
same order as regards the costs in:the Court The decree was passed in a suit in which 
below, the plaintiffs prayed that they might be 

-Per Curiam.—Asagainst Messrs. Payne- given a decree for Rs. 5,000 as compensation 
& Oo., the appeal is dismissed with costs. Aa for destroying certain godown and build- 
against Messrs. Little & Co., the appeal is- ings and for Rs. 500 as comperisation for 

‘allowed and the ‘order set asideand the wrongfully taking-away certain articles 
case remitted for a‘review of taxation to Mr, which were kept therein. The Subordi- 
Wadia, subject to any objection re thelatter nate Judge who tried the suit' passed ‘a 

' being a shareholdér in the Central: Bank. decree in this form: “It is ordered and 


. “Me3ars: Little & Co. to pay the appellants’ 

costs as against them before Mr. Justice 

Kemp and before us; wee 
‘ANS AS Appeal allowed in part. 


" E 
pi 


. CALCUTTA HIGH COURT. 

< APPRAL-FRÓM. Ox1G1NAL Okben No..293: 

] or 1925. : : 
2 . ,Mareh:30, 1927; ‘ 

. "Present :—Mr. Justice Mukerji 'and Mr... 

. . Justice-Roy. e NP s 

‘BAL MUKUNDA: BISSES WARLAL— 
. DBOREB-HOLDERS-—AÀPPEDLANTS , 


‘ ' ` Versus , R - 
Tan-BENGAL NAGPUR RAILWAY 
i Co,; Lrp.—JupGMENT- DEBTORS— 
e RESPONDENTS, 

Civil Procedure Code (Act V of 1908),0. XX, r. 10, 
10.XXI,%. $1-—Decree for delivery of moveables and 
. for value tf noledélivered— Execution for value without 

démand for delivery; legality: of—Duty -of debtor to 
. find out creditor. - . " 

eThe case of a.deeree which follows O. XX, r. 10 
Civil Procedure Code, is specifically provided for, so 
far as its mode of execution is concerned, in O. 
XXI,r.3i of the Code, and the holder of such ‘a 
decree canitot execute the money portion of it without 
taking recourse-to the ‘procedure prescribed by 
XXL r.31..|p. 741, col. 2.] = " : 

Manavikratuan v. Moyankutti (1), followed. . 


H 


' On 


decreed’ that-the suit be and the same is 
hereby decreed in part after contest for 

' the recovery of Rs. 3,500. as damages and 
for-the recovery ofthe moveables claimed 
in the:Sch, Ka ofthe plaint; that if the 
moveables be not delivered the plaintiffs. 
shall. recover Rs. 500 as price thereof; that 
the said:decretal amount and the sum of: 
Rs. 490-5- only being the proportionate 
costs of this.suit be paid by the defendants 
tothe plaintiffs with interest at the rate of . 

' 6:per‘cent. per annum from this date to date 
.of realization.” It was.passed on the 3st 
June, 1919.. í . 

‘From this decree; the defendants appealed 
to this Court. They valued+the appeal at 
Rs. 2,500, and challenged that pért of the 
decree which related tothe compensation 

° for destroying. the godown and buildings, 
This Court dismissed the appeal with costs 
oh the 20th February, 1923. 
"The.decree-holders applied for execution 
the 9th August, 1924. In this application 
` they stated: that they had demanded delivery 
ofthe artitles by a letter, dated 22nd J uly; 
1919, and payment..of the money, : 


vig. 
, Ks. 600, by a letter, dated 23rd Yobump. 
1923, and failed to’ Óbtain either, and as the 


articles had.beeome spoilt and unfit for use 
they asked for ‘realization of Rs. 500 by 
attachment of the judgment-debtora’ ` 
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moveables, This application being refused 
the present appeal has been preferred. 


The findings of fac& arrived at by the 
Subordinate Judge and the view of the 
law taken by him have been challenged 
before us on behalf of the appellant and 
the appeal has been argued in great detail 
on both sides. 


Onthe facts it must be held that the 
evidence as regagds the non-receipt of the 
letter of the 22nd July,1919, addressed to 
the Sub-Divisional Officer of the B. N. 
Railway at Gondia by the letter is extremely 
unsatisfactory. But, on the other hand, the 
evidence as to its posting is not such as 
would warrant the presumption that it 
reached its destination. We are not prepared 
to agree with the Subordinate Judge in the 
Suspicion which he seems to have enter- 
tained as to the genuineness of the copy 
(Ex. A) of this letter that has been filed on 
behalf of the appellants, or of the letter 
(Ex. B) that was received by the appellants 
from Abdul Karim Haji Abdul Shakoor. 
The contents of the letter, however, have 
not been duly proved. In the circumstances 
it must be held that the demand alleged to 
have been made by the letter of the 22nd 
July, 1919, and thenon-compliance with it on 
the part of the judgment-debtors have not 
been proved. Itis not necessary, therefore, 
to go into the question whether the letter 
addressed to the Sub-Divisional Officer, whe 
is the head of the department at Gondia, 
was sufficient or not for the purpose of a 
demand on the judgment-debtors, The 
next demand was by the letter of the 23rd 
February 1923 (Ex. C-1) and in answer tọ 
it the judgment-debtors paid the decree- 
holders’ claim in full, except, as regards 
the Rs. 500, by .a cheque for Rs. 5,31]-5.0 
sometimedn July, 1923. They took up the 
attitude th&t they were ever ready t5 deliver 
the articles and that accordingly under the 
terms of the decree they were not liable to 
pay the said Rs. 500, This appears from 
Ex 3, dated the 2nd August, 1925, which 
refers to a letter, dated the 14th July, 19523, 
as also from Ex. 1 (d), dated the 7th August 
1423. It may be mentioned hefe that the 
defendants in their written statement 
expressed thcir readiness to make over sych’ 
of the articles as they bad to the. plaintiffs 
or their authorised agents. (Vide para 16 
thereof). It may also be stated that in the 
jüdgment of the trial Court in the suit it 
was observed that the schedule in the plaint 
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was proved aud thatethe articles had not 
deteriorated in value. 

These being our findings, the question 
that arises is whetherin the circumstances 
the application for execution of the decrea 
in sofar as it relates to the recovery of 
Rs. 500 is maintainable. The decree in the 
form suggested by O. XX, r. 10, Civil 
Procedure Code, O. XLII, r. lof the Rules of 
the Supreme Oourt, 1883, to which our atten- 
tion has been drawn, contemplates a decree 
directing payment of money or delivery of 
properties and under that rulein the case 
of such a decree no demand would be neces- 
sary but the defendant against whom it is 
passed is bound toobey. The principle of 
that rule, therefore, cannot be invoked in tha 
present case. If the deeree had directed the 
defendants to deliver the articles within a 
specified time and provided that, in default 
of such: delivery, the plaintiffs would be 
entitled to recover the money, the decree- 
holders would have been entitled to maintain 
an applicationfor execution for recovery of 
the mogey on such default having hap- 
pened. But the case of a decree which 
follows O. XX, r. 10, Civil Procedure Code, 
is specifically provided for, so far as its 
mode of execution is concerned, in O. XXI, 
r. 31, Civil Procedure Code, and that pro- 
cedure has not beer adopted by the decree- 
holders. That the holder of such a decrea 
cannot execute the money portion of it 
without taking recourse to the procedure 
prescribed by O. XXI, r. 31, Civi] Procedure 
Code, has been held in the case of Manavik- 
raman v. Moyankuiti (1). Whether the pro- 
cedure prescribed in that rule is so rigid 
that it must be followed in cases where the 

*moveables are admittedly not in existence 
is*a question which does not arise here, but 
in the cireumstances*of the  prtsent case, in 
our opinion, “the application to realise the 
money jn the firat instance does not lie. 
The history of the rule, O. XX, r. 10, Civil 
Procedure Code is to be found in the case of 
Kashee Nath Kooer v. Deb Kristo Ramanuj 
Doss (2) in which it has beem'said that the 
words of the rule "are in Strict accordance 
with the provisions of the Englieh Law, that 
a qertain amount of money should beal- 
lowed as an alternative if delivery of the 
chattel in dispute cannot hehad. If thé 
goods are capable of delivery, they must, 
be delivered; if they are.not capable of 
delivery, then» assessed damages should. be 


(113 M. L.J 5444. 
(2) 16, W, R: 210. 
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paid.” It does not appear that there is 
any authority for the view that the plaint- 
iff has an option not to take delivery but 
to fall back upon the money part of the 
decree. 

A high ground has then been taken on 
behalf of the appellants and it has been 
urged that it is the judgment-debtors who 
should e have offered the articles imyme- 
diately asthe decree was passed and they 
not having done so, the appellants were 
entitled to maintain this application for 
execution. The principle that “it is the 
duty of a judgment-debtor to find out the 
judgment-creditor and pay him the amount 
of judgment debt so long as the latter 
is within the realm" is found in very old 
authorities, Coke upon Littleton and 
Shephard's Touchstone, and has been 
undoubtedly affirmed and reiterated in more 
modern authorities; [In re Debtor (3) and 
Bansilal Abirchand v. Ghulam Mahbub Khan 
(4), but it relates to a judgment debt 
capable of being discharged by payment, a 
principle that has to a certain extgnt been 
adopted in O. XXI, r. 1, Civil Procedure 
Codé, in which modes of paying money under 
' a decree are prescribed. e 
. On behalf of the decree-holders it has 
been urged that the execution is barred as 
the part of the deeree how sought to be 
executed was not the part of it that was 
appealed from, and that the appeal that 
was preferred not having imperilled this 
part of the decree there was no reason 
why the decree-holders should not have 
applied for execution within 3 years from 
the date of the decree. The objection, on 
the face of it, does not appear to be a 
frivolous one, but we do not think it” 
necessary to pronounce any definite opin- 
ion on it, Because wé do not think that 
the judgment-debtors will“ care to take 
shelter under this plea, having all along 
expressed their willingness to deliver the 
artieles which &dmittedly belonged to the 
decree-holders and because this objection 
has been put forward only as an alternative 
argunient in order to support the order of 
the lower CBurt. : 

' In our opinion, the order of the Coyrt 
below is right and we accordingly dismiss 


(3) (1912) 1'K. B. 53; 81 L. J. K. B. 107; 105 L. T, 
610; 19 Manson 12; 56 3. J. 36; 28 T. L.R. 9. 

(4992 Ind. Cas. 760; 53 I. A. 58 at p. 63; 53. C. 88; 30 
W. N. 577; A. I. R. 1925 P. O. 290; 49 M. L. J. 806; 
C. L. J. 1; 23 L. W. 3; 24 A. L. J. 48; (1926) M. W. 


C. 
43 
N. 108; 28 Bom, L, R. 211; 27 P. L, R. 1 (P, 0), 
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the appeal with costs, hearing fee being 
assessed at 2 gold mohurs. 
Roy, J.—1agree., 


ALN. A. . Appeal dismissed, 


LAHORE HIGH COURT. 
First Civin APPEAL No. 1660 or 1922. 
March 11, 1927. 
Present:—Mr. Justice Harrison and 
Mr. Justice Dalip Singh. 

Lala MUNI LAL AND oTRERS—DEFENDANTS 
~—APPELLANTS 


. wersus 
Lala KISHORE CHAND-KANSHI RAM 
-—PLainTirrs— RESPONDENTS, 

Hindu Law—Alienation—Necessity—Mere recital 
in deed, whether evidence against minorg— Immoveable 
property'—Machinery and superstructures of factory 
—Horigagee rights—Limitation Act (IX of 1908), 
Fra I, Art. 182—-Decree—Hypothetical orders, legality 
oF. 


A mere recital of necessity in a mortgage-deed 
executed by the members of a joint Hindu family on 
behalf of themselves and a minor member of the 
family is not evidence of necessity as against the 
minor member. [p. 742, col. 2.] 

Brij Lal v. Indu Kunwar (1), followed. 

: al igi Lal v. Jagat Kishre Acharjya (2), distingu- 
ished. 

In the absence of evidence to show that the 
machinery in a factory is immoveable property in 
the sense of being attached to the earth or per- 
manently fastened to anything attached to the earth, 
the period of limitation to enforce a mortgage of the 
same is not governed by Art. 132 ofthe Limitation 
Act, [p. 744, col. 2.] : 

Inthe absence of anythiug to thecontrary super- 
structure built of pacca masonry must be taken to be 
immoveable property. |tbid.] 

Mortgagee rights in mortgages of immoveablf pro- 
perty with possession are immoveable property. [ibid.] 

Decrees should not provide for hypothetical cases, 
(p. 745, col, 2.] s . 

First appeal from a decree af*the Senior 
Sub-Judge, Amritsar, dated the 16th March, 
1922. 

Messrs. Jagan Nath and Hukam Chand 
Mehra, for the Appellants. : 

Messrs, Badri Das and Nawal Kishore, for 
the Respondents, 


JUDGMENT.—Plaintifis in this case 
sued on the basis of the mortgage-deed 
"da&dd the 2nd May, 1906, for sale of the pro-. 
perty specified inthe mortgage deed. The 
total sum alleged to be due was Rs. 96,441-9-0, 
It was also prayed - that a decree ke 
passed against the persons and property 
of defendants Nos, 1,to 4 as principal mort- 
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gagorsand against defendents Nos. 5 to 6 as 
sureties, The mortgage-deed was executed by 
defendants Nos, 1 to 3 who areall brothers, 
on behalf of themselves and as guardians for 
defendant.No. 4 another brother, who was 
at the time a minor. Defendants Nos, 1 
and 4 appeared and pleaded as did also de- 
fendants Nos. 5 and 6; defendants Nos. 2and 
3 did not appear. The trial Court granted 
the plaintiffs a decree for Rs. 83,898 8-0 
with full costs and interest on Rs. 30,000, 
at Re.0 1£ 0 percent, per mensem from 
the 23rd of April, 1918, until realization 
agains: defendants Nos. 1 to 4 realizable 
in the first instance from the mortgaged 
immoveable property specified in the plaint 
by attachment and sale thereof and failing 
that from the other immoveable property 
of defendants Nos. 1 to 3, and also from 
immoveable property of sureties, defend- 
ants Nos, 5 to 6, if itis discovered that 
the mortgaged property was already’ 
encumbered end if the prior encumbrance 
causes loss to the plaintiffs. The defendants 
have appealed. 

Itis concedad before us by Counsel on 
both sides that the decree is bad in form 
in thatit does not comply with the require- 
ments of O. XXXIV, r. 4 of the Civil Pro- 
cedure Code. It has also been conceded 
before us by Counsel for the respondents 
that the decrée against the persons and 
the other property is barred unless certain 
letters printed in the supplementary paper. 
book are considered to extend limitation 
on account of ackowledgment. The first 
letter is not proved at all and even the 
second letter isnot proved. In any event 
the letters are dated after the expiry of. 
limitation and, therefore, cannot extend time. 
The point has not been seriously presged 
by Counsel for-the respondents. (Counsel 
for the apfajlants contends first that the 
share of Munni Lal minor in the joint pro- 
perty has not been proved to be liable 
underthe.mortgage. His contention is that 
it is proved that at the time of the mort- 
gage the joint Hindu family consisting of 
Kotu Mal father of defendants Nos.1 to 4 
and defendants Nos. lto 4 had been dis- 
rupted. The evidence on the ‘point is 
certainly all one way. Bhana Mal who was 
plaintiffs witness admits that Kotu Mal” 
separated his sons previous to the execu- 
tion of themortgage deed. Narain Das and 
Lak Nath, defendants’ witnesses, also deposed 
to the same effect. Counsel for the respond- 
ents contends that Bhana Mal had been 


MUNI LAL D, RIGHORE CHAND, 


118 


won over by the defendants and that thë 
onus was on the defendants to prove separa” 
tion and that the oral evidence was in" 
sufficient to discharge the onus He also 
relied on the mortgage-deed which contain- 
ed the following paragraph printed at page 7 
of the paper-book :— 

“The whole of the said property situate 
in bath the districts is free from avery kind 
of alienation and our shops known as 
(Kotu Mal-Gurditta Mal) and (Ram Lal- 
Radha Kishan) as a joint Hinlu family, 
have topay debt to certain persons.” 

The paragraph is not a correct translation 
of the original mortgage-deed aud should 
really read: “The whole of the said property 
—— Ram Lal Radha Kishan have to 
pay debt to certain persons on account of 
the joint Hindu family." 

In reply Counsel for the appellants urges 
that Bhana Mal was not treated as a hostile 
witness in the Court below and his state- 


"ment was notintended to be hostile to the 


plaintiff as isshown bythe fact that in 
the trial, Court it was contended and seem- 
ingly upheld that until actual partition of 
the joint property by mefes and bounds 
the Hindu joint family could not be dis- 
rupted. 

Counsel for the appellants further contends 
that in any event there is no proof that 
the debt was incurred for a joint family 
necessity or for purposes of a family 
business. He urges that a mere „recital in a 
deed cannot bind Muni Lal, who was a 
minor at the time,and, therefore, cannot be 
considered a party tothe deed. He cited 
Brij Lal v. Indu Kunwar (1) for thia purpose. 
In reply Counsel for the respondents has 
felied on Nanda Lal v. Jagat Kishore 
Acharjya (2, aleo a Privy Council ruling, 
and on certain other rulings in support of 
the proposition that the recital coupled with 
the circumstances of the case may be con- 
sidered as proof of the representation 
made which if bona fide believed by the 
mortgagees after due enquiry would validate 
the transaction and bind all*the members 
of the Joint Hindu family. In our opinion 
it is cleas that the necessity for the transac- 


(I) 23 Ind. Cas. 715; 36 A. 187: 26 M. L. J. 442; 18 
Q. W. N. 649; 12 A. L. J 495; 19 C. L J. 469; (1914) 
M. W. N. 405; 15 M. L. T. 395; 16 Bow. L. R. 303; 1 D. 
W. 794 (P. O.). . 

(2) 36 Ind. Cas. 420; 44 O, 186; 20 M. L. T. 335; 31 
M. L. J. 563; (1918) 2 M. W. N. 336; 4 L. W. 45% 18 
Bom. L.R 868; 14 A. L. J. 1103; 210. L. 3. 487; 1 

L. W.1;21 O. W.N. 225; 10 Bur. L. T, 177; 43 L 

2 
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tion -has not been; proved -and that the cause it lay on them to show that their - 


mere recitalin the: deed is: no evidence of 
-such necessity. Nanda Lal v. Jagat Kishore 
- Acharjya (2) does.not apply to the facts of 
this particular case. It is not shown that 
‘any enquiry was made at all, nor, is ‘it. 


. Shown that-proof of that enquiry was not 
'.now, forthcoming’ owing to the lapse of” 


` time. , Therefore, the proposition relied on: 
-by thelearned Counsel for the respondents 
has not beenestablished. ` pA 
-Qounsel.for the respondents next also 
'eontended that as.all the adult members 


-of the joint Hindu family had joined in 


' the transaction there was a presumption 


in favour of necessity. ,''here would be force 
in this contention if it wereproved beyond 
reasonable doubt that the firms for whose 
debts the present debt was incurred were 
really run; on behalf of all and for the 
benefit of the minor. Théreis absolutely _ 
nothing to show’ this and we are, therefore, 
of opinion that necessity for the transac-. 


` tion in the circumstances of this case has. 


not been? made out and that, therefore, the - 
share of Muni Lal. is not liabl® for the. 
mortgage debt. - : ee 
The next pofnt argued -by the learned: 
Counsel for the appellants is that three 
properties specified in the plaint are not 
immoveable properties -and are, therefore, - 
subject to a different law of limitation,. 
namely, to six years and notto twelve years, 
and the suit in respect of them is barred.: 
‘by time. “These. are the properties specified : 


. as 1 and 3at page l and in para. 5 of the 
.- plaint at page 3. They consist of (1) an 


Ice Factory. built of pacca masonry -along 
with machinery, etc., and the accessories 
of every kind bearing ‘No. 2163 situatë on‘ 


`. a site which admittedly does not ‘belong 


to the’mortgagors, (2) mortgagee. rights 
in an area of 52 kanals and 2 marlas owned 
by. Maya Shah and Sant Singh im mort- 
gage with mortgagors with possessign 
and (8) 130 kanals and 9 marlas situated 
in Amritsar in mortgage with possession. 
with .other ,co-sharers and thé mortgagors 
andeowned by Jhandu and Kalu, the mort- 


' | gagors having 2/8ths share in the same. 


As regards the Ice Factory it’ is sufficient 
- to state that there is no evidence on” the 


* record whatsoever to show that the machinerp 
“pearing No. 2163 was immoveable property ° 

' ‘on ‘thesense of being attached to the earth’ 
«. o¥ permanently fastened, to,anything attach-. 


: ed to the earfh. In the absence of: such 


. proof we thinks the pleintifis muet fail be 


perty. 


suit was, within time. It is unnecessary, 
therefore, to discuss the various rulings 
which were cited Dy Counsel on either side: 
as to whether. machinery is or is not a 
fixture in any particular case. “Equally it 
is clear that inthe absence of anything 
to the contrary the superstructure describ- 
ed as built of pacca masonry must be taken 
to be immoveable property. Counsel for 
the appellants contenda that the superstruc- 
ture should belooked upon as accessory 
to the machinery. Whether.in India the 
machinery is accessory to the building or 
the building is accessory to the machinery 
does not really matter because the question 
is not “which must be taken into considera- 
tion as passing title on a transfer of the 
property" but the question is whether for 
purposes of. limitation the building is to 
be considered immoveable property .or | 
not. On the definition given in tha General 
Clauses Act it seems to us quite clear that 
the -building must be regarded as immove- 
able property and the plaintiffs’ suit is 
within time qua this portion. of the pro- 


The next point raised by Counsel for the 
appellantsis that the mortgagee rights are 
moveable property and, therefore, the suit of 
the plaintiffs is barred by time. He has 
cited the following rulings: —' . < 

Taravadi Bholanath v. .Bai Kashi (3), 
Chullile Peetikayil" Nammad v. Othenam ` 
Nambiar (4), Bantu v. Ganda Singh (5) and 
Suressur Misser v. Mohesh Rani Mesrain (6). 

In all these cases the point that was 
decided was that the mortgage consisted 
both of a debt as well as other righ{s and 
the mortgage debt, if any existed, could be 

attached for the purposes of the Civil 
Precedure Code as moveable: property, and 
that if so attached on sale,fhe security 
passed with the debt. It is unnecessary to 
decide whether these rulings are correct 
or otherwise because the point does 
not arise in this case. The question here 
again is whether mortgagee rights in 
mortgages with possession are moveable’ 
property or immoveable property.. Now it 
is cleaf from the definition in the. Transfer 


of Property Act as well as on .general 
. ? e ' 


. 
~ *«(8) 26 B. 305; 4,Bom. L..R. 18. 
^ (4)-96 Ind. Cas. 503; 27. M. L. J. 239. | 
(5) Ì Ind. Cas. 450; 18P. R. 1909; 22P, W.R, 


9, 7: . 
(9) 31 Indi Gas; 003,200, -W.N,14& o ' 
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. principles that a mortgage is an interest in 
"land, and at any rate it is perfectly clear 
that a mortgage with possession is an 
interest in land because the mortgagee has 
a right to possession and ‘enjoy the benefits 
arising out:of the land until he is redeemed. 
There may be cases, in which the mortgage 
being usufructuary and aterm being fixed 
, for redemption there isno debt due at all 
' until the expiry-of the term. Insuch.a case 
jt cannot be held that the mortgagee has 
anything other fthan an interest in land. 
In the particular case before us one of the 
mortgage-deeds has been printed. It shows. 
that the mortgage was with possession, the ' 
‘interest and the produce of the land were to 
counter balance each other and the term of 
the mortgage was fixed at 8 years. This 
. mortgage was executed on the 29th Nov- 
ember 1902. On the date when the mort- 
- gage in suit was' executed, namely, i in May 
1906 no deht was due. It is, therefore, 
quite clear that qua this mortgage the mort- 
gagee rights were immoveable property. 
`. No copy of the -mortgage-deed in the 


other cases was put on the record, but it is. 


stated in the mortgagein suit that this 
mortgage was also with possession and it 
would follow, therefore, that though .there - 
! might have been a debt under this mort- - 
gage it was also a right in land. We; ihere- 
fore, hold.that the mortgagee rights in this . 
'ease are immoveable property and the . suit 
‘of the plaintiffs is in time. 

The next point urged by Counsel for the 
appellants' was that the term as to compound 
‘interest was ‘penal. He conceded that 
compound interest in itself was not neces- 
sarily a penal term, but he. contended from 
the evidence of Bhana Mal that the rate both 
of interest and compound interest had been 
enhanced after six months and that, thefe- 
‘fore, this glausé’ was a penal clause. 
are "unable *to accept this which rests’ on 
the solitary statemientof Bhana Mal which 
seems to have been a slip on his part and 
which was not pleaded by defendant No. 1. 
and which seems to be opposed to the impli- 
cations.of the mortgage-deed. There was no 
reason to suppose from that deed that there 
"was any enhancement of terms and we, 
therefore, consider that the argument of the : 
learned Counsel fails. 

It was next contended,that the suit was 
bad or premature as against the *sureties 
: because either the plaint showed ho cause of 
action against them or their liability ed 
<8 personal WADHAN muet ‘beheld to be barre 
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by- time. : Now the morégage-deed makes 

the sureties liable only if the morgaged 

property is found to have been previously 
alienated and in consequence the mort- 
gagees suffered a loss. In the plaint it was 
pleaded that the sureties were liable for 
the mortgage debt. Counsel for the res- 
pondents concedes that this is incorrect, 

He has urged, however, that no harm is 
done by.embodying the terms of the mort- 
gage-deed in the decree. But decrees and 
judgments should not deal with hypothetical 
cases:and there is nothing to show us that 
-the, liability of the sureties .has- arisen or 
will ever arise. We, therefore, consider- 
that the ‘suit against. the sureties must-be 
dismissed. 

The next point is the question of future 
‘interest; We see: no reason why future . 
interest should not be given to the plaintiffs, 
but we are not inclined to allow more than ^ 
a rate of 6 per cent: 


. Counsel for the: respondents has urged 
that there is a personal covenant in the mort 
gage whezeby défendants Nos. tto 3 make 
themselves liable if the mortgagees suffer 
any loss on-account of the minority of Muni 
Lal. He contends that under O. XXXIV;-r. 
"6, he can now make an application against 
‘these’ tliree mortgagors - because their 
‘liability would only arise when loss occurs 
: to the niortgagees by the exclusion of Muni 
Lal's share and that the limitation would 
"be: governed by Art. 83. This may or 
may not be so, but this personal covenant - 
“was not pleaded in the plaint and we see 
noréasón to decide it now, When an 
‘application, ifany, is madeunder O. XXXIV, 


„T 8, it will be for the Court to consider 


it. 

The result is that "3 aecept the eppéal 
and give the plaintiffs a decree against 
defendants Nod. ‘1 to 3 for Ra. 88, 898-5, and 
interest en Rs. 30,000, at Rs. 0- 14-0, per 
cent. per mensem from the 23rd of April 
1918 up to the due, date for redemp- 
‘tion which we fix at two months. A 
decree will be drawn’ up ig accordance 
with this decision in compliance with 
the terms-of O. XX XIV, r.i4 After due 
date future interest will be’ allowed! at the 
‘rate of .6 per cent. -per annum. The 
* guit against Muni Lal and against the sure- - 
ties is: hereby dismissed. 


The costs of.the sureties and. of Muni 
Lal must be paid by the plaintiffs:respond- 
ents tiea a and. . plaintifis-regpondents: 


` 
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are entitled to “their costs against de- 
fendants Nos. 1, 2 and 3 throughout. 
ALN. 4. Appeal accepted. 
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KALI, PRASAD AND ANOTHER—PLAINTIFF3 
| — APPELLANTS ^ 
M J VETSUS ` 
CHANDIKA PRASAD AND OTAERS— 
DEFENDANTS — RESPONDENTS. 

Hindu Law -Joint family—Structures made by 
member on joint property—Absence of nucleus or 
evidence of utilization of joint family money—No 
evidence of gift to family—Property, whether self- 

- acquired. .. 

n the case of superstructures built on joint land 
by the member of a joint Hindu family, in the 
absence of any evidence that the joint family con- 
tributed to the money with which the superstruc- 
tures were raised or that there was any nucleus 
possessed by the family productive of any income 
whatsoever which might be presumed to have been 
utilized for the purpose of building the structures, and 
in the absence of any evidence that the member made 
a gift of the self-acquisitions in favour of the joint 
family as a whole, the principle of self-acquisitions 
becoming joint family property when the member 
who made the acquisitions has thrown them into the 
common stock is not applicable. [p. 747, col. 2; p. 748, 
col. 1. 

no. Nath v. Firm of Hukam Chand-Nathu Mal 
(1), distinguished. : 

Appeal, against the judgment and decree 
of the District Judge, Lucknow, dated the 
14th March, 1927, in the Oivil Appeal No. 24 
of 1927, modifying that of the Subordinate 
Judge, Mohanlalganj, Lucknow, dated the 
93rd December, 1920. 

Mr, Ali Zaheer, forthe Appellants. — * 

Mr.,Bisheshwar Nath, for the Resfond- 
ents. u E 


JUDGMENT.—This 1s the plaintiffs’ 
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appeal from the decree of the District Judge ` 


of Lucknow, dated the 14th of March, 1997, 
modifying the decree of the Subordinate 
Judge qf Mohanlalganj, dated the 23rd of 
Degember, $926, on cross-objections filed by 
the defendants, > 

The plaintifis sued for partition of a house 
in which they claimed a one-third share. 
The remaining two-thirds share belongs to 


Ohandika Prasad and Rajeshuri Prasad, de-" 


fendants Nos. 2 and 3 sons respectively of 
the two brothers of the plaintiffs’ father. 
The plaintiffs case as disclosed by the 
pleadings and the evidence is that there 
was a partition of the family property in the 
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year 1903, and that the house in question 
remained unpartitioned on that o3casion. 

In defence the partition of 1903 was de- 
nied but it was admitted that the house 
was liable to be partitioned in the propor- 
tion claimed by the plaintiffs as joint family 
property and it was further pleaded that 
there was an ahata and certain superatruc- 
tures on it which were also joint family pro-' 
perty and liable to be partitioned. The 
plaintiffs’ rejoinder in espect of the ahata 
and the superstructures was that they were 
self-acquired properties of their father, 
Bandi Prasad. 

The trial Court found that the ahata was 
also joint family property liable to be par- 
titioned. It also found that some of the 
superstructures standing on the akhata. 
were also joint. It further found that 
the three structures to the east of the 
ahata, namely, one kothri, one dalan, a 
staircase and a well were the'exdlusive pra- 
perty of Bandi Prasad. A decree for parti- 
tion was aecodingly made by the Court of 
first instance in respect of the house, the 
ahata and the super-structures on the ahata 
except the 3 mentioned above. 

The plaintiffs appealed against that por- 
tion of the déeree of the first Court by 
which the partition of the ahata and cer- 
tain structures on it was ordered. The 
defendants filed cross-objections in respect 
of the exceptions made by the learned trial 
Judge, The lower Appellate Court dismis- 
sed the appeal of the plaintiffs and allowed 
the cross-objections of the defendants, 


thereby making a decree also forthe parti- 


tion of the kothri, and dalan, the staircase 


< and the well standing on the eastern portion 


of the ahata. 

The appeal before me was argued as limii- 
ed to the kothri, the dalan, the staircase and 
the well which were exempteq "rom parti- 
tion by the trial Court and which were held 
to be the exclusive property of the plaint- 
iffs’ father. f 

The concurrent findings of the Courts 
below are that there was no partition alleg- 
ed by the plaintiffs in the year 1903 but the 
plaintiffs' father, Bandi Prasad, and his two 
brother now represented by the defendants 
had been living and messing separately for 
a long time past probably for a period of 
14 or lä years; that the ahata in question 
was in the-exclusive oecupation of Bandi 
Prasad for the same length of time and tha; 
it was allotted to him for occupation as g 
convenient arrangement amongst the mom. 
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bers of the family. The lower Appellate 
Court says:— 

* From & plan which I have been shown 
by the appellants it appears that the house 
in suit is a large one while the ahata ad- 
joining is comparatively small, not more 
than half the area of the house. It would 
seem quite possible, therefore, that Bandi 
Prasad occupied it as his one-third share of 
the whole property." 

It is common ground that the superstruc- 
tures which were exempted from the opera- 
tion of the partition decree by the trial 
Court were built by Bandi Prasad with his 
own money. Such being the state of facts 
the lower Appellate Court proceeds to lay 
down whet it considers to be the law ap- 
plicable, It says: "Such accretions must, 
however, I think, be considered to be acere- 
tions to the joint family property on the 
finding that the brothers were still joint. 
There is nd reason that I can see for not 
following the general rule that in a joint 
Hindu family the acquisitions of the several 
members are joint family property—vide 
the Privy Council ruling in Amar Nath v. 
Firm of Hukam Chand Nathu Mal (1). In 
whatever way the money was found for 
building the houses, ete., in this ahata Bandi 
Prasad must, I think, be held to have 
thrown this property into the common stock 
by building in kn ahata which belonged to 
the family jointly”. 

The view of law &dopted by the lower 
Appellate Court as applicable to the facts of 
this case is challenged iu second appeal. I 


have come to the conclusion that the appeal - 


must be accepted. The decision of their 
Lordships of the Judicial Committee, to 
which the lower Appellate Court refers in 
support of its opinion, does not according 
to my judgment, lay down any such pro- 
position of lfg for which it is cited gs an 
authority. The lower Appellate Court seems 
to have been misled by the head-note of the 
report in the Allahabad Law Journal. The 
decision is reported in the Indian 
Appeal Law Report series under a differ- 
ently and rightly worded head-note [Amar 
Nath v. Firm Hukam Chand-Nathu Mal 
(1.] The dictum of Lord Sumner, $e it is 
to be found in his judgment, ia as fol- 
lows :— f “ 
(1) 60 Ind. Cas. 379; 19 A. L. J. 249;. 48 I. A. 162; 
40 M. L. J. 327; 2 P. L. T. 208; 2 Lah. 40; 33 O. L. J. 
355; 29 M. L. T. 258; (1921) M. W. N. 175; 25 0. W. A 


534; 3 U. P. L. R. (P. O.) 12; 23 Bom. L. R, 671; 14 
W. 435; 43 P. W. R. 1921 P. (0.). 
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“ In a joint Hindu family, such as this, 
the rule is that the acquisitions of the mem- 
bers ars joint property and partible, that is 
to say, liable to be shared with the other 
members of the family, and impartibility 
is the exception,” 

Now in this dictum emphasis must be 
laid on the words “such as this.” The sali- 
ent feature of the joint Hindu family invdlv- 
ed in that case was that one of the members 
had received special training in England 
for the Indian Civil Service, had succeeded 
in entering that service and at the com- 
mencement of the suit he was joint Magis- 
trate in a District in the Central Provinces 
and in receipt of the substantial emolu- 
ments of that office but that he had never 
severed himself.from the oint family of 
which he became a member at his birth. 
This is stated by Lord Sumner in the para- 
graphimmediately preceding the dictum 
already quoted. His Lordship then pro- 
ceeds-to discuss the question of law as to 
the nature of personal earnings and acqui- 
sitions when they are made with the aid of 
such & special training .as the particular 
member had received in that case. The law 
applicable to that case was finally stated by 
His Lordship in the following words :— 

* Whatever doubt might once have exist- 
ed, when the Hindu Law was to be gather- 
ed from text writers only, has been removed 
by a series of decisions, and it is now clear 
that personal earnings and acquisitions 
may remain partible throughout the un- 
separated member's life, if he was originally 
equipped for the calling or career in which 
the gains were made, by a special training 
at the expense of the patrimony.” In the 
present case no such question has been 
raised. ee i . ° 

As already stated, it is admitted that the 
supersrucíures were built by Bandi Prasad 
alone with his own money. In the absence 
of ahy case orevidence on the side of the 
defendants thatthe joint family fund con- 
tributed to the money with which the, super- 


_Structures were raised or thet there was 


any nucleus possessed by the famjly pro- 
ductive of any income whatsover which 
mighá be presumed to have been utilized 
for the purpose of building structures and 
astly in the absence of a case or evidence 
to the effect that Bandi Prasad deliberately 
made a gift of his sslf-acquisitions in favoug 
of the joint family asa whole, the princi- 
ple of self-acquisitions becoming joint 
family property when the member who 


` 


"'reéport— 


148 


made the-acquisitions has thrown them into 
the common stock is not applicable to this 


|. case. The rule of law, if I may respectfully 
'?'Sày B0, was rightly enunciated in à decision 

' of a Bench of two Judges of-the late Court. 
of the Judicial. Commissioner of Oudh.iü- 


- JONES. & 00. LED. V. RANJIT. ROY, 
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 defendants:réspondents will bear their own; 
costs ullalong., . ^" 
M .G. H. a ` . 


` Appeal allowed. 


the case of Narendra Bahadur Singh-.v.- 


Abdul Hag (2). It will suffice to reproduce 
the relevant 
* * In'order to establish that a certain prò: 
perty constitutes joint Hindu family, pro- 
perty, it must be shown that, the property 
falls within one or other of the three classes, 
viz., (1) ancestral property, 4. e., property. 
inherited from a direct male ancestor, (2) 
property acquired by the members of a. 
joint family by or with the assistance of joint 
fundsor by their, joint labour, and (3) pro- 
perty originally self-acquired but after-. 
wards voluntarily thrown by the owner into. 
the joint stock with the intention of aban- 
doning all separate claims upon it. And very 
strong evidence is required to prove that. 
the property falls in cl: (3), mentioned 
above" . f E 
'. Both sides have given evidence ; and the 


question was not argued before me as to. 


. Whether, the plaintiffs or’ tlie defendants: 


had the onus of proving one proposition.or 
the other. . The fact that the land on which, 
the ‘superstructures .in.quéstion stand is 


- found'not to have been àállotted to, Bandi 


Prasad.at a partition ofthe. family property 
is no evillence, in the circumstance , of: this 
case, of his intention to make a gift of those 
superstructures to the family. ‘The. lower. 
Appellate Court finds that the site: over 
"which. thèse constructions were, made by 
Bandi Prasad.did'not exceed his one-third 
share in the whole-property. :Aceordfüg.to 
allrules 8f equity this one third share will 
be; at a partition, allotted: to Bandi Prasad. 
together wilh the sdperstrüctureg' standing 
thereon as his ‘separated property. Further, 
the Courts of Law are quite familiar with. 
cases where title to site lies. in one person 
and the title to the superstructure lies in 
another.  '". A as ee Ae iR 
'" J, therefore, allow-this appeal, set-aside 
the decree of the lower, Appellate Court 
and, restore the déeree of the Court of first 
instance. The plaintiffs-appellants will 


`- gettheir costs in full from the defendanis-, 


respondents in this Court and in proportion 
to their success. in the Courts below. : The 
A mr Eo ut eg > E o : P g 

- "(@) 30 Ind, Casi 216; 3 O, BJ, 237, 


portion of the: head-nàfe.of the, 


egagor ‘to 


. pany 


; plements, 





` CALCUTTA HIGH. COURT. 
. APPEAL FROM ORIGINAL Oivin No. 114 
: or 1926. 
; - November 22,1926. — 
Present:—Sir George Claus Rankin, KT., 
: Chief Justice, and Mr. Justice Mukerji 
J.D. JONES & Co. Lrp.—APPELLANTS 
; i versus ` ; 
RANJIT ROY AND OTHERS— RESPONDENTS. 
„Companies Act (VII of 1918), s. 109—Floating 
charge, definition and essentials of—-Charge over stock- 
án-trade— Possession given; to lender—Borrowing Com- 
pany to carry on. business —Transaction, whether float- 
ing charge—Registration. | 
_A floating’ security is an equitable, charge on the 
assets for the time, being of a going concern. 14 
attaches to the subject charged in tho varying con- 
dition in which it happens to be from time to time. 
It is of the essence of such a charge that it- remains 


-dormant until the undertaking-charged ceases tobe 


a going concern, or until the person in whose favour 
the charge is created intervenes. It is nota specific . 
mortgage of the assets, plus a license to the mort- . 
£ dispose of them in the course of his 
business, but is a floating mortgage applying to 
every item comprised in the security, but not specific- 
ally affecting any item until some event occurs or some 
act on the part of the mortgagee is done which 
cguses it to crystallize into a fixed security. [p. 751, 
col 2. 


“A security, which is^ not in the, fullest sense a 
specifie security is not necessarily æ Noating charge. 


.[p. 752, col. 1.] ' 


A document executed by a Company by way of 
security provided as follows: “The Borrower Com- 
‘ny doth ‘hereby charge toand in favour of the 
Lender Company all that machinery, plant, im- 
utensils, furniture and articles. manu- 
factured or in course of. manufacture, stock-in-trade, 
raw materials, stores and other moveable effects and 
things new or at any time hereafter during the con- 
tinuance ‘of this security belonging to or used in 
connection’ with the said business in or upon the 
esfid premises of the Borrower Company" It. was 
further provided that the said properties and pre- 
mises should be in the Lender Company's possession 
and - under’ its. control in such manner that such 
possession.and control may be apparent and igdis- 
putable aud the same. should beg. security for the 
xo-payment of. the moneys. dag. by: the Borrower 


i 
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Company to the Lender Company.: There was also a 
clause to the -effect that the Borrower Company should 
not sell, alienate or alter the said properties, machi-: 
nery, etc. without the permission in writing of the 
Lender Company except in the usual course of trade 
or business: ` . 

Held, (1) that the deed did not create a floating 
charge and, therefore, did not require registration ; 
[p. 752, col. 1.] 

(2, that the deed did not impose a liability on the 
Company upon the sale'by the Company of the 
Btock-in-brade in the usual course of business to 

rocure and substitute other articles of equal value. 
fp. 750, col. 1.] . 

. Appeal from an order of Mr. Justice C.C. 

hose. : 

Mr. W. W. K. Page, for the Appellants. 

Messrs. J. C. Hazra, A. K. Roy, for the 
Respondents, 2007 


‘JUDGMENT. 


Rankin, C. J.—In my opinion this 
appeal must be allowed, 

The question for decision is whether the 
security created*by the deed, dated the 9th 
day of September, 1924, made between the 
Eureka Belting Works, Ltd, now in 
liquidation and the Company called J. D. 
Jones & Co., Ltd., is a "floating charge" 
within the meaning of that expression which 
occurs in s. 109 of the Indian Companies 
Act. 

It may be as well to say at once that s. 109 
is a repetition of s. 93 of the English 
Companies Actíof 1908; but in repeating 
8.93 the Indian Legislature has omitted to 
enact any equivalent for sub-el. (c) of the 
English section, plainly enough for the 
-reason that as there were no Bills of Sale 
Acts in India governing securities upon 
rnoveable properties given in the case of 
private individuals it was not possible to 
employ the same terms with reference to the 
Indian Companies Act. This is .a matter of 
some importance .as the omission of the 
clause whicle js found in the English, Act 
may have considerable consequences as re- 
gards the purpose and the policy to be 
attributed to the Indian sections. 

. It appears, though not clearly, from the 
materials before us that the respondents 
the Eureka Belting Works, Ltd., manu- 
factured and sold belting for machinery. 
Messrs. J. D. Jones & Co., Ltd., carrfed on 
business of some sort no doubtbut the 
nature of their business does not’ really. 
. appear. They were, however, going to 
accept certain bills or drafts on behalf of the 
Eureka Belting Works, Ltd., and the docu- 
ment in question was granted by way of 
ecu rity to Messrs. J.D. Jones & Co., Ltd., 
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in respect of that transaction. The operative 
words of the assignment contained in the 


“Indenture are these: 


“The Borrower Company doth hereby 
charge to and in favour of the Lender 
Company all that ithe machinery, plant 
implements, utensils, furniture and articles 
manufactured or in course of manufacture 
stock-in-trade, raw materials, stores and 
other moveable effects and things now ot at 
any time hereafter during the continuance 
of this security belonging to or used in 
connection with the said business in or upon 
the said premises of the Borrower Company 
at 17, Ezra Street Calcutta and 96, Grand 
Trunk Road Howrah aforesaid.” The word 
“premises” occurs in the subsequent clauses 
butit is not contended that this deed was 
intended asa raortgage upon immoveable 
property at either place. 

The scheme of the document is this that 
the Borrower Company were to re.pay the 
loan by equal monthly instalments of 
Rs. 1,250 on the first day of every month. 
They were to pay also monthly interest at 
the rate ofel2 per cent. per annum with 
monthly rests and they were to pay all costs 
whieh might be ineurred by. the Lender 
Company. The document contains two 
important clauses: Clause (2) is ‘hat "the 
said properties and premises shall be in the 
Lender Company's possession and under 
its contro] in such manner that such 
possession and control may be apparent and 
indisputable and the same shall be a 
security for the re-payment of the moneys 
due by the Borrower Company to the Lender 
Company here under;" and el. (3)is that 
“the said properties and premises shall be 
under the care of a Babu of the Lender 
Company and the wages of the ‘said 


Babu shall be ‘paid, by the Borrower 
Company.” š 
Clause (4) gives the Lender Company 


aright to bave the properties valued from 
tinfe to time. 

Clause (5) requires the Borrower Company 

to furnish a weekly statement of al] stocks 
and raw materials and finished Articles and 
full particulars of all accounts gent out 
for payment and moneys received by the 
Borrewer Company. 
, Clause (6) says that the Borrower Company 
is to keep the subject-matter insured and 
cls. (7) and (8) are so important that they 
must be referred to specifically. A 

Clause (7) says! “The Borrower Company 
shall not sell, alienate or alter the said 
properties, machinery, raw materials, stocka, 
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stores and premises without the permission 
in writing of the, Lender Company excapt 
in the usual course of trade or business and 
when such sale, alienation and alteration of 
such articles shall be rendered necessary by 
the same being worn out and injured and in 
such case shall re-place such article by 
another of at least of equal value. Provided 
always that the liberty hereby given to the 
Borrower Company to sell, alienate or re- 
move any of the said articles in the ordinary 
course of business shall not authorise or 
enable the Borrower Company to create any 
mortgage or charge thereon ranking 
in priority to or pari passu with these 
presents". . 

It will be observed with reference to this 
elause that the first question to be answered 
is whether it requires upon a sale by the 
Company of the stock-in-trade in the usual 
course of business that other articles of 
equal value should be at once procured and 
substituted by the Borrower Company. 
Speaking for myself, I do not think that it 
does. It is clear enough that the pro- 
bable meaning of the clause is that ihe 
reference to articles being worn out and 
injured as distinct from the articles sold in 
the usual course of business is a reference 
to plant, machinery or implements as 
distinct from the stock-in-trade; and it 
seems to me to be the probable or right 
construction that there is no provision here 
on the part of the Company to keep the 
stock-in-trade at any particular value. 

As regards cl. (8), the only thing which 
deserves to be noticed is this that in stating 
what the Lender Company's rights shall be 
the only default upon which the clause 
proceeds is default in paymentof any sum of 
money due by the Borrower to the Lendet 
Company. Substantially speaking, thesefore, 
the rights given by el. (8) would be exercised 
only upon the failure of the Borrower 
Company to make the monthly re*payments 
which they had promised. 1f is to,be 
observed also that thatcl (3)consistently 
with cls. (2) and (3) does not say that upon 
such defaglt the Lender Company shall be 
entitled to take possession of the articles but 
it saya, assuming that the Lender Company 
has possession or will have possession that 
it shall be entitled to sell them itéelf, if 
necessary. . 

With reference to the second and third 
clauses it is necessary to state that it 
appears to be clear that. atthe time this 
gecurity came into effect, namely, at the 
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time of the execution of the Indenture the 
Lender Company did'appoint a durwan who 
went into the premises by way of taking of 
possession of the moveable effects com- 
prised in the secirity. 

It will be observed that there is no 
assignment here of book-debts. Although 
>ook-debts are one of the things that the 
weekly statement has ‘to disclose there 
18 no way of making out that the document 
itself warrants a charge upon the book- 
debts. s 

The question before the Court is whether 
or not this document not having been 
registered is void as a security altogether 
and the only ground which is put forward 
is that it is a floating charge on the property 
ofthe Company. It is not disputed that if 
itis a floating charge on some of the pro- 
perties of the Company it requires registra- 
sion. It appears to be the intention of the 
instrument that a Babu ora durwan should 
be in possession on behalf.of. the lender 
of the stock-in-trade, machinery plant, 
furniture and all the rest of the subject- 
matters of the deed. One might suppose, 
having regard to the language used in 
English cases, that anything of that sort 
would necessarily put an end to all pos- 
sibility of the Company carrying on its 
business in any reasonable way atall. If 
one looks to the terms of this security one 
finds that there is very litle to show that 
under cl.(7) the power of the Borrower 
Company over the stock-in-trade was in any 
effective manner to he restricted. It is quite 
possible, of course, that with a durwan 
in possession on behalf of the Lender 
Company the Borrower Company would go 
on selling without any control being 
exercised over them, without their Being in 
any way hampered by the durwan's presence, 
There is no stipulation as to a durwan 
ora Babu being there for the purpose of 
refusing to let the Borrower Company have 
the stock-in-trade until he is satisfied that 
the value of the remainder is up toa certain, 
amount. It hardly appears that a durwan 
on Rs. 17a month could be intended to 
exercise any effective check upon the 
management either of the manufacturing 
part af the business or of the sales. 

The term "floating charge" is not a term 
af art. It isa term which has been much 
“discussed and it has to be regarded as 
applyihg to a commercial document; one 
has undoubtedly in this case to look at the 
substance of the matter. At the same fime 


‘ 
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if there are two ways of doing very much 
the same thing and a partieular mortgagee 
has not chosen a way which the Statute 
forbids, the Oourt cannot upset the secur- 
ity on the ground that it isin effect very 
much the saameas something else. In this 
case one has to remember that although the 
restriction put upon the Borrower Company 
in disposing of their stock in-trade in the 
ordinary way of business was not very 
great to all appearances, the articles com- 
prised in the security ,were not entirely the 
stock in-trade. There were plant, mach- 
inery, implements, utensils, furniture and 
so forth, The Lender Oompany was to 
eontinue in possession but the Lender Com- 
pany's representative would not prevent 
the business being carried on inthe ordinary 
way. The security is designed to interfere 
as little as possible with the carrying on 
of the Borrower Company's business but 
at the same time to make it impossible 
to say thatthe security floats at all. If 
one has fegard to what Lord Justice 
Vaughan Williams said in In re Yorkshire 
Woolcombers Association (1), one would 
have tosay that this did not satisfy his 
notion of a specific security. On the 
other hand, if one has regard to the 
definition of “floating charge” given in 
the numerous cases it does seem to be 
clear that this security cannot in the 
proper sense dithe word be said to float. 
Thus inthe case of Tailby v. Official Receiver 
(2) which was a pure case as to assignment 
of future book-debis, Lord Macnaghten 
intending to describe a ‘floating charge” 
said. "It is a floating security reaching 
over all the trade assets of the mort- 
gagor for the time being, and intended 
to fasien upon and bind the assets in 
existence atthe time when the mortgagee 
intervenes. In other words, the mortgagór 
makes himself trustee of his business for 
the purpose *of the security. But” the 
trust isto remain dormant until the mort- 
gagee calla it into operation.” He was 
not dealing with a case in which there 
was any element of possession and it 
is a little difficult to say how at a time 
whenthere is by agreement between the 
parties possession given to the mortgagee 
the trust can be ssid to be remaining 
dormant atall. In the same way if ong 


(1) (1£03) 2 Ch. 284; 72 L. J. Ch. 638; 88 f, T. 811; 
10 Manson 276, “>. 

a (1888) 13 A. C. 523 at p. 511; 58 L. J. Q. B. 75; 60 
L, 1,102; 37 W. R. 513. 
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looks to what was said in Government Stocks’ 
and other Securities Investment Co. v. 
Manila ‘Ry. Co. Lid. (3) which wasa case of 
an ordinary debenture where after default 
the right of the debenture-holders was 
suspended for atime, one finds Lord Mac- 
naghten saying this: “A floating security 
is an equitable charge on tlie -assets for the 
time being ofa going concern. It attaches 
to the ,subject charged in the varying 
condition in which it happens to be from 
time to time. It is of the essence of such 
& charge that it remains dormant until 
the undertaking charged ceases to be a 
going concern, or until the person in 
whose favour the charge is created inter- 
venes." It is quite true that in several 
cases, for instance in the cage already refer- 
red to, i.e. the case of Jn rex Yorkshire 
Woolcombers Association (1) it has been 
pointed out that “a charge on al! book- 
debts which may now be, orat any time here- 
after become charged or assigned, leaving 
the mortgagor or assignor free to deal with 
them as he pleases until the mortgagee or 
assignee infervenes, is not a specific charge 
and cannot be. The very essence of a 
specific charge is that the assignee takes 
possession, and is the person entitled to 
receive the book-debts at once. So long 
as he licenses the mortgagor to go on 
receiving the book-debts and carry on the 
business, it is within the exact definition of 
& floating security". 

It is quite true, therefore, that anordinary 
carrying on of business has been held in 
many cases to be a conclusive reason for 
regarding a security as intended to be of a 
floating character but I cannot find that 
in any of those cases there was any element 
of* possession and when one comes to the 
ease “of Evans v.ektival Granite Quarries 
Co. (4) one finds it expressly laid down 
by Lord,Justicb Buckley that “a floating 
security 1& not a specific mortgage of the 
assets, plus a license to the mortgagor to 
dispose of them in -the course of his busi- 
necs, but is a floating mortgage applying 
to every item comprised in. the security 
but not specifically affecting any item until 
some evéni,occurs or some acton “the part 
of the mortgagee is done which causes it 
to crystallize into a fixed security”, 

* The result is, therefore, that although in 


3) (1897) A. C. 81; 66 L, J. Ch. 102: ; 
sy na J. Ch. 102; 75 L. 7. 558; 


(4) (1910) 9 K. B. 979 at p. 099; 79 L 
s.) R9) TK, B. D79 at p. 099; 79 L, J, K, B, 970; 


752 —— 

this case‘the .security may not be in the 
fullest: sense.a specific security, it. is also 
‘not’ entitled to be described. as coming 
within the ; proper. definition ofa floating 
Becurity. It is possible to hold that any- 
thing may be regarded as a floating security 
until the full ‘rights of the mortgagee 
settle -or fasten on or -bind the subject- 
matter. finally;. but it seems to me that 
in # case of tliis character the- element of 
possession which is contemplated by this 
deed and which according to the evidence 


' * was actually given at the time prevents our 


holding that’ we have before usa purely 
equitable 'charge- of. à character coming 
fairly: within “the description of a floating 
charge. The- case, of Bank of Baroda v. 
Shivdasani (5), was, I think, a stronger case 
`; in favour-of-the:mortgagee ‘than the present 
case is -on the facts.. It will’ be seen that 
the security. in that case was taken to puta 
real reatriction: upon the- business ‘of the 
mortgagors.- The present application was 
brought: by the present respondents- not 
upon any allegation that the document ac- 
: cording to its: trie construction’ was one 
thing and the real intention of the: parties 
was another. bút merely on the footing that 
the document itself disclosed an: intention 
: to grant. a floating charge. In my: .judg- 
ment, the óase before us is not an 'equit- 
‘able "charge i in.so far as the assets have 
been handed.over to the possession.of the 
mortgagee. It is quite true: that future 
moveables can only be assigned in equity 
. but-hereno charge attached to any articles 
. until.they were brought-upon the premises 
and put ‘into possession- of the mortgagee. 
. Prior to that there was a mere promise ‘or 
covepant to charge which could no doubt. 
. in & proper case have ‘been specifically 
enforced. e 


It does not seem tó me, , therefore, that’ 


this. is-an’ equitable charge and'it does 
not seem to me that the charge Was intend- 
ed in the proper: sense "of the word “to 
float, that'i8 to say, to have no imme- 
diate effect, upon apy particular item com- 
prised in it until the mortgagees should 
become gutitled ‘to intervene and» should, 
in fact, intervene. In a case of this charact- 
er we are administering and must ad- 
minister somewhat strictly the provisions, 
of the law which avoids a charge altogether 
unless it is registered. 

‘ «For: ‘these reasons, I think, _ this appeal 
- (8) 96 Ind. "Cas. 417, 80 :B, $475. 28 Boni, L.R, 669; 
A. L'R. 1926 Bom, 427, 
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should be allowed and the summons taken 
out, by the present respondents should 
be dismissed with costs to the appellants 
against Mr. “Hazra’s clients. We do not 
disturb the terms of the consent order 
made by-Mr. Justice Gregory. . 
Mukerji, J.—I agree. 
LANA. Appeal allowed, 
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LAHORE HIGH COURT. 
Szoonp Civin ArPEAL No, 2045 or 1923. 
June 14, 1927. 
| Present :—Mr. Justice Tek Chand and 

|: .+ Mr. Justice Agha Haidar. 
BADHAW A. RAM AND ANOTHER-— 
DEEPEN =A PANGANI 
ersus 


AKBAR ALI Pramsrtes— Baba kakak, 

Mortgage —Interest— Charge— Registration Act (XVI 
af 1908), .s. 57—Evidence Act (I of 1872), s. 65— 
Secondary evidence of registered documents. 

Asa general rule the interest due on a mortgage 
must be considered to bea charge on the property 
and payable upon redemption. [p. 754, col. 1.] 

Ganga Ram v. Nath Singh. (4), ), followed. 

It is well settled that certified copies of registered 
deeds evidencing | private ‘transactions are admissible 
anly when a case for reception of secondary evi- 
dence has been made out. Section 57, Registration 
Act, only shows that when secondary. ‘evidence has 
in any way been introduced; as b¥ proof of the loss 
af the original documents, a copy certified by the 
Registrar shall be admissible for the purpose of prov- 
ing the contents of the original, but that does not 
make such a copy a document which may be given in 


“evidence without other'evidence to introduce it. [p. 


758, col. 2.] 

Hurish Chunder v. Prosunno Commar (1) and 
Munnan v. Najmun (2), relied on. 

, Second appeal from a decree pf the- 
District Judge, Ambala, dated the 29th 
Jane, 1923, modifying that of the Subor- 
dinate J udge, Second Olass, eee dated 


the. Wth January, 1923. 


Mr, Fakir Chand, for the Appellants, 

Mr. Muhammad Akbar Khan for Mr, 
F. K. Byron, for the Respondents, 

JUDGMENT. 

Tek Chand, J.—The plaints reaped: f 
ent instituted the. suit, out of which this 
second ,appeal arises, "for redemption of 
certain, "land on payment of Rs. 310, In 
the plaint healleged that the land in dis- 
pute had been mprtgaged by his predece- 
sors-in-interest with the defendants-appel. 
lants but'that he was unable to produce the 
mortgage-deeds as they werein the . possas- 
sion of the deteadanta, No’ particulars of 
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the mortgage-deeds were given. The de- 
fendants pleaded that they held the land 
under four mortgages registered  res- 
pectively i oo tom 

(1) on the 16th of July, 1881, for Rs. 180 ; 

(2) on the 29th of July, 1871, for 
Rs.76-10-8; . 

(3) on the 5th of June, 1887, for Rs. 163, 


out of which Rs. 100 was to be without. 


interest and on the remaining Rs. 65 in- 
terest was to be pafd in lump sum at the rate 
of Rs. 8 per annum ; and 

(4) on the 31st of March, 1897, for Rs. 200 
out of which Rs. 100 was to be without 
interest and the remaining Rs. 100 was to 
bear annual interest at Rs. 18, 


On foot of these four mortgages they. 


claimed tbatEs, 1,931-10-8' was the amount 
due to them on the date‘of the suit, on pay- 
ment of which: the plaintiff could get back 
possession of theland. : 

The defendants did not produce the ori- 
ginal mortgage-deeds relating to transac- 
tions Nos. (1) and (2) above. They, however, 
sought to prove these mortgages by produc- 
ing certified copies of registered mortgage- 
deeds bearing these dates. The first Court 
held that as theloss of the original mort- 
gage deeds had not been proved, secondary 
evidence of the terms: thereof. was not 
admissible. , It, however; held that mort- 
gages- Nos. 3) and (4) had been proved and 
it allowed the full amount.of principal and 
interest claimed on No. (3) As regards 
the mortgage-deed No. (4) the Court found 
that, out of the nominal consideration of 
Rs. 200 for this mortgage, only Rs. 102 
was actually paid, which was to bear no 
interest according to the terms of the morts 
gage. As a result 'of these findings a dec- 
ree for redemption was passed in favour 
of the plaintif^respondent on payment of 
Rs. 545 oner before the 20th July, 1923. 

The defendants appealed -to the District. 
Judge and the plaintiff preferred cross-ob- 
jections. The learned District Judge re- 
duced the amount payable to the defend- 
ants from Rs. 545 to Rs. 310. The de- 
fendants-mortgagees have preferred a. 
second- appeal to this Court, and on their 
behalf Mr.. Fakir Chand has assailed the 
findings of the learned District Judge on, 
three points, . ; . 

Firstly, it is argued that the lower Courts 
were in error in excluding setondary evi- 
dence of the existence and the terms of 
mortgages: Nos. (Land (2. I am, however, 
ef opinion that this eontention is devoid: 
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of all force. Both tle lower Courts have 
found as a fact ‘that the loss or destruction 
of the originals has not been proved., Mr. - 
Fakir Ohand, however, argues that not: 
withstanding this finding he was entitled : 
to lead.secondary evidence under els, (b) 


-and (f) of s. 65 of the Indian Evidence Act, 


He relies on certain recitals in the mort- 
gagé-deed No. 3 dated the 5th June, 1887, 
in which referenee is made to certain prior 
mortgages of 1861and 1871 and contends 
that the existence of these two mortgage- 
deeds has been admitted in writing in that 
deed and, therefore, under cl. (b) secondary 
evidence of the existence, eonditions or 
contents thereof is admissible. The refer- 
ence to the former deeds in the deed of 
1887 is, however, very vague and does 
not contain sufficient particulars from 
which the identity of the alleged mortgages 
Nos. (1) and (2) can be established. Thisargu- 
ment, therefore, fails. Clause (f) is ob- 
viously inapplicable. It is well-settled that 
certified copies of registered deeds evidenc- 
ing private transactions are admissible 
only when a casefor reception of secondary 
evidence has been made out. It has been 
held that such a deed of sale is not a doc- 
ument of whicha certified copy is per- 
mitted by law to be given in evidence in 
the first instance "without having beenin- 
troduced by other evidence. Section 57 of 
the Registration Act only shows that when 
secondary evidence has in any way bean 
introduced, as by proof of the loss of the 
original documents, a copy certified by the 
Registrarshall be admissiblefor the purpose 
of proving the contents of the original. 
. That is to say, it shall be admitted without 
other proof than the Registrar’s certificate 
of the correctnéss of the copy, and shall 
be taken as g true copy ; but that does not 
make «such a copy a document which may 
be givefi in evidence without other evidence 
Xo introduce it, See Hurish Chunder v. Pro- 
sunno Commar (ljnd Munnan v. Najmum. 
(2. Iam of opinion that the lower Courts 
were right in refusing to-admit secondary 
evideace. The defendants’ claim with 
regard tô mortgages Nos..(1) and (2) has, 
therefore, been rightly rejected. 

Mr. Fakir Chand next claims that one 
the mortgage-deed No. (4) the appellanta 
should have been allowed the mortgage * 
money recited in the deed Rs. 200 together 


1) 22 W. R. 303. 
(2 llIn Oas, 50, 


» 
` 


ia 


the deed. But in the mortgage-deed it 


' was stated that out of the principal sum 
. Rs. 102 only had been paid to the, mort- 
-gagor and that the.remaining Rs. 98 was 
leftin trust with the mortgagees which was .' 
There is absolutely no . 
. evidence on the record to show that this sum 


tó betaken later. 


of Rs. ,98 was ever paid by the mortgagees 
io the mortgagor. The amount .actually 
advanced on the mortgage was Rs. 102 
only, which the lower Courts have allowed 
to the plaintif. ` 


' - As to the mortgage-deed No. (3), how-. 
.ever; the learned District Judge has gone 


wrong in disallowing interest on the sum. 
of Rs. 65, which was to bear interest at 
Rs. 8 perannum. The stipulation on the 
point is quite clear that the mortgagor 


-will be-entitled to redeem on payment of 


the principal sum together with the in- 
terest due on the portion of the principal 
which has to bear interest according to the 


_ terms’ of the deed. , The learned District 
Judge: has relied upon Aulia Khan*v. Kan- `` 
- shi Ram (3) but the phraseology of the deed 


which was the sfhibject-matter of that case 
was entirely different. Moreover, the rule 
of law on this point bas now been finally 
and authoritatively laid down by their 
Lordships of the Privy Council in Ganga 
Ram v. Nath Singh (4) where it was held 
that & mortgagee is entitled to treat in- 


terest due tndera mortgage as a charge 


upon the mortgaged property in the absence 


"of any. contract. to the contrary, and that, 


as a general rule, the interest due must 
be considered to be -a charge. on the pro- 
perty and payable upon redemption. 
these findings I must restore the findings 
of the Süb-J9udge thatthe defendants are 


‘entitled to charge intereat on Rs. 65 at Rs. 8 
-per annum from the date of the marigage- 


deed til redemption. The learned GSub-. 


Judge, however, seems to have made a 
= slight mistake in calculation. After work-. 


ing out the figures with both Counsel, the 
total sam dueto'the defendants on our 
LM É s Y: * 


(8) 17 Ind. Cas. 671; 45 P. R. 1913; 25 P. W. R. 19f3;- 
w5 P. L. R.1913. -. , EM 
(4) 80 Ind. Cas. 820; 5 Lah. 495; 11 O. L. J. 534; 2 


R. 1924 P. O. 183; 22 A. T. J. 688; 47 M. L. J. 64; 10 


O0 &-&, L. R. 771; 38 M. D. T. 141; 41925) M. W, N. 
“599; 6. Lah. 551; 511. A. 377; 1 Lah. Oas. 446; L. R. 


5 A. (P.O) 1337 6 P.-L. T. 97; LO. W,-N, 469; 29 
Q. W.N. 558 (P, 0). IS 4 n 


< M. A. BASAOON & sons v. aosto BEHARI bi. 
with interest. on Rs» 100 as provided in - 


On.* 
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findings aboye is as follows :— > - 
Ra. ea . 1 
102, the principal sum due on mortgage 
“No. (4). ve < : | 
the principal sum, due on mortgage 
No. (3); ard ia 
interest on Rs. 65 at Rs. 8 per annum 
from the 5th of June, 1887, to the 
23rd of July, 1903. of 


-555 Total. e & Ss 
I would, therefore, accept the appeal and 
modify ‘the decree of the lower Courts to 
this extent that the plaintiff is entitled to 
claim redemption on payment of Rs. 555. 
In the- circumstances of the case, I think, 
the parties should be left to bear their own 


165, 
283, 


‘costs throughout. 


. Agha Haidar, J.—lagree. . : 
-R.L ' . Appeal accepted in part. 


. CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL ORDER No. 89 
AU cF 1927. 
E `.. May 12, 1927, 
. Present :—Mr. Justice Cuming and Mr. 
Justice Mallik. 4 - 
M. A. SASSOON & Bone, 'Lro.— 
ZS ' APPELLANTS | 
— . "versus 
GOSTO BEHARI DE AND ÒTHERS— 
RESPONDENTS, - : 
"Presidency Towns Insolvency Act (IIL of 1909), 
8s. 18, 90—Government of India Act (9 & 10 Geo. V, 


Chap. 101), s. 107—Insolvency proceedings in High 
Court—Concurrent proceedings in District Coart— 


‘Insolvency Judge of High Court, whether can order 
‘stay of proceedings in District Court—Extraordinary 


jurisdiction of High Court—Powers of superin- 
tendencé. 2 . 7 

The Insciveney Court of the High Coutt has, before 
making an. order of adjudication, no jurisdiction to 
order stay of insolvency proceedings pending in a. 
District Court against the same debtor. Such an 
order can be passed neither under s. 18 of the Presi- 
dency Towns insolvency Act nor in the exercise of. 
the extraordinary original jurisdiction ofa Judge of 


` the Original Side of the High Court. [p. 755, col. 2.) 


~. Section 18 of the Presidency Towns Insolvency Act 
only applies*to a case where the Judge exercising 
insolvency jurisdiction has already made an order of 


.adjudjeation.: [ibid:] 
Pat. L. R.257; 20 L. W. 101; 26 Bom. D. R. 750; A. I ` 


As Judge presiding over the. Insolvency Court of 


diction of the Judge of: the Original Side of the High 
Court to call up any case pending before ‘4 Moflussil - 
Court. [ibid.] M ~- -e 
.The power of superintendence as contemplated by 
8: 107 of the Government of India Act is exercised by 


the High Coyrt cannot esêrcise the extraordinary juris- - 


3 
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„the High Oourt as a whole in its ‘exeeutive capacity: 
and not by a Single Judge exercising insolvency juris- 


'. diction. |p. 756, col. 1.] 


Appeal against an order of the ‘District 
4 udge, Hooghly; dated the 13th of January, 


Messrs, H. D. Bose, A. N. Ghose and 
Babu Manindra Kumar Bose, for the Ap- 
pellants. g d 

Sir Provas 


‘Chandra Mitra, Kt, Babus 


Tarakeswar Pal, Goudhury, Anil Chandra’ 


Dutt, Bimal Chandra Das Gupta, Nanda: 
Gopal Banerji and Gopal Chandra Mukerji, 


for the Respondents, 
JUDGMENT. 


Cuming, J.—This is an ‘appeal by 


Messrs. M. A. Sassoon & Sons, Creditors No. 
lofan insolvent Gosto Behari De against 
the order: of the District Judge of Hooghly 
- declaring the said Gosto Behari De to be 
an insolvent. The facts of this case are 


- briefly thesé : The insolvent Gosto Behari’ 


-De was a banian of the firm of Messrs. 


M: A. Sassoon & Sons, He apparently car- 


ried on business for some. time in Calcutta 
and got into fi&ancialdiffieulties. On the 


1sth November, 1926, he made an application . 


before the District Judge of Hooghly to be 
declared an insolvent. Notices appear to 
have been served on various parties, Mean- 
while on the 17th December, 1926, the 
present appellants Messrs. M. A. Sassoon & 
Sons applied to the Insolvency Judge in tlie 
High Court: to have Gosto Behari De 
declared an insolvent. 
an order was passed fixing the hearing of 
this application in the High Court for 


`. Tuesday, the 18th January, 1927, and there 


was, a further order that all further pro’ 
ceedings in the Court of the District Judge 
of Hooghly on the application of the eaid 
< debtor Gosto Behari De in the Insolvency. 
Case No, 7 of 1926 be stayed pending the 


hearing of the application .in the High. 


Court.. It does not appear that this order 
. was communicated to the Court concerned 
by the Insolvency Courtin the High Court 
as is the usual practice where pfoceedings 
-of a Court are stayed by the order of 
another Court. When ‘the case yas called 
on for hearing before thé District Judge 
the present appellants produced'a copy of. 
this order and disputed the jurisdictibn 
of the District Judge of Hooghly t6 continue 
.hie proceedings.. The District Judge, how- 
ever, continued his proceedings and on the 
13th January, 1927, he adjudicated Gosto 
` BehariDe insolvent.’ This order has been, 


* 
1 
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challenged in appéaf by Messrs. M. A. 
Sassoon & Sons on the ground that the pro- 
ceedings inthe Oourtof the District Judge | 
of Hooghly having been stayed by the order 
of the Insolvency Judge of the High Oourt 
the further. proceedings were ultra vires 
and, out of jurisdiction and, therefore, his 
order was bad in law. The, respondents 
havé contended, on the other hand, fhat the ' 
Judgein the Insolvency Oourt ofthe High 
Court had no power to stay the further 
proceedings in the Insolvency .Oourt at 
Hooghly.. Therefore the District Judge acted 


"within his jurisdiction and legally in conti- 


muing the proceeding and declaring Gosto | 
Behari De insolvent. i | 
The sole point to be decided in this appeal ' 
is whether the Judge in the Insolvency 
Court of High Court had any power to 
.8tay the proceedings in the Court of the 
District Judge at Hooghly. Mr. Bose who 
has appeared for the appéllants has sug- 
gested to us that the learned Judge Mr: 
Justice Buckland acted either under s. 18, 
of the Presidency Towns Insolvency Act’ 
or under the general power of superintend- 
ence which the High Court has over the’ 
Sabordinate Courts under s. 107 of the 
Government of -India Act. With regard to . 
Mr. Bose's, first contention s. 18 certainly 
would not justify the order of stay made. 
by Mr, Justice Buckland. Section 18 pro-. 
vides that " the Court may, at any time, 
after the making of an orde» of adjudi- 
cation, stay any suit or other proceeding. 
pending against the insolvent before any 
Judge or Judges of the Oourt, or in any 
other Court subject to the superintendence 
of the Court." Section 18 clearly only ` 
applies to a case where the Judge exercis- 


‘ing insolvency “jurisdiction kas * already . 


made an order of adjudication. That, how- 
ever, i$ not the case at present, for. ad- 
mittedly’. no order of adjudication had 
been made in the case. Noother provision 
of the Presidency ‘Towns Insolvency Act. 
has been shown to us under which any 
stay order could. be made? No doubt in 
the exercise of his extraordinapy original 
jurisdietión a Judge on the Original Side 
cat call up any case pending: before a . 
Mofussil Court. That, however, is done* 


“in the. exercise of his. extraordinary juris- 


diction.. It it quite clear from s.90 ofthe ° 
Presidency Towns Insolvency Act thatthe 
Judge presiding over the Insolvency Court: 
does not exercise this extraordinary power, 
Section 90 states that--'" In proceedings 
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under this Act, the Court shall have -the 
like powers, and follow the like procedure, as 
it has and follows in the exercise of its 
ordinary original civil jurisdiction and 
clearly, therefore, not of extraordinary juris- 
diction. " : 

Mr. Bose has next contended that the 

Court would have powers under s. 107 of 
the Government of India Act which gives 
the High Court' power of superintendence 
over subordinate Mofussil Courts to stay 
proceedings in the Court of the District 
Judge. The power of superintendence as 
contemplated by s. 107 .of the Government 
of India Act is exercised by the High Court 
asa whole in what,in my opinion, is the. 
executive capacity and not by a Single 
Judge exercising insolvency jurisdiction. 
' The conelusion, therefore, to which I am 
bound tocomeis that the District Court 
at Hooghly which is a Court of concurrent 
jurisdiction with the Insolvency Court of 
the High Court was not bound by the order 
of stay granted by Mr. Justice Buckland 
and, therefore, the District Judge of Hooghly 
was right in disregarding it and completing. 
his proceedings.” 

These are the only points which have 
been urged on behalf of the appellants. The 
appeal must, therefore, fail and is dismissed 
with costs. Hearing-fee ten gold mohurs of 
which five gold mohurs will be paid to 
the insolvent and the remaining five gold: 
mohurs to tfe other respondents. The con-. 
nected Rule is discharged without costs. 

Mallik, d.—1 agree. 


ALN, A. Appeal dismissed. 


ee makara 
. e. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT.* 
Civ, Revisiow No. 437 or 1926. ^ 
. June 28, 1927. 
i Presenj:—Mr. Findlay, J. C. 
-GULAM ABBAS—PLAINTIFF—APPLICANT 
" Versus . 
. SECRETARY or SPATE rog INDIA— 
DEFENDANT—NON-APPLICANT. ° 
*. Railways Act (IX of 1800), s. 76—Declaration of 
contents of parcel—Burden of proof—'"'Parcel" or 
* “package”, whether includes plural—General Clauses 
Act (X of 1897), s. 18—Loss of packages—Burden of 


proof. ! 2 1 . 
Where articles specified in Sch. Ù of the Railways 
Act and requiring declaration under s. 75 of the Act 
aro included in a consignment, the burden of proof as 
fo what are the articles contained in each specifie 
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parcel, and that the value of such articles contained 
in each parce! did not exceed Rs. 100'lies, not on the 
Railway Company, but onthe consignee as the con- 
tents of each parcel are if the special knowledge of 
the consignee. i 

The word “parcel” or “package” in.s. 75 of the Act 
cannot be taken to include the plural as well. 

The burden of proof of loss of packages in order to 
absolve the Railway Company from liability to pay 
compensation to the consignee lies on the Company. 


Appeal from an order of the Small Cause 
Court, Nagpur, dated the 19th November, 
1926, in Small Oause Suit No. 2168 of 1925. 

Mr. R. N. Padhey, for the Applicant. 

Mr. W. B. Pendharker, for the Non-Appli- 
cant, 


ORDER.—As a result of the re-trial 
ordered in my judgment, dated the 30th of 
September, 1925, in Civil Revision No. 71 
of 1925, the Judge of the Small Cause 
Court has dismissed the plaintiff's suit and 
he has now come up here on «evision. 
The findings of the Small Cause Court 
Judge are that articles specified in Sch. II 
of the Railways Act and, therefore, requir- 
ing aspecial declaration under s. 75 idem, 
were included in the consignment in ques- 
tion. As the plaintiff had, however, failed 
to prove what specific articles were includ- 
ed in each parcel and, even supposing that 
all the articles liable to be declared had 
been included in one packag&é as plaintiff 
averred, theJudgeof the Small Cause Court 
held that it was impossible to settle the 
value of the articles contained in the 
second, package, even if these articles did 
not comprise any of the special ones liable 
j^ be declared under s. 78 of the Railways 

ct. 


It has been suggested before me on behalf 
of the applicantthat the burden of proof 
as to what articles were contained in each 
specific parcel, rested on the. Railway Com- 
pany. Itis hardly necessary to take this 
contention ‘seriously. On the face of it, 
the contents of each. parcel should have . 
been aspecial matter of knowledge to the 
consignee andit was for him, through his 
consignor, to prove this. Abbas Ali (P. 
W. No. 1),the munimof the firm in Bombay, 
who despatched the consignment, explicitly 
stated that he was unablé to be precise ag 
to*the articles included in each package, 
and in those circumstances it was for the 
plaintiff to*show that the special articles 
were divided between the two packages 
to an extent which would mean that the 
value of such special articles in each 
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package was less than Ra. 100. This,. how- 
ever, has not been proved ‘and indeed 
plaintiff's position—vide para. 5 of his writ- 
ten statement dated 12th September, 1924— 
gives no go-by to any such assumption, 
Some attempt has been made to argue 
that the kamarakhi valued at Rs. 30 -were 
made of earth and not of glass. Thus, 
on the applicant's case, there . are only 
articles worth Rs. 89-12 to be specially 
declared. I cannot, however, accept the con- 
_ tention in question. Tahar Ali (P. W. No. 4) 
explicitly describes kamarakhi -as made, of 
glass. It is true that Mohsin Ali (P. W. No. 2) 
says that kamarakht may be ‘of earth 


or of glass, but it was for the pleintiff-ap- 


plicant distinctly to establish this point 
on which he or his consignor must have 
had special knowledge in the circumstances. 
On the evidence, therefore, as a. whole I 


am of opinion that the lower Court was | 


justified in holding that, even if "we 
assume that all the articles liable to be 
declared were contained in one package, 


there has been no specific proof as to the - 


value of the articles in the second package. 
In other words, there is nothing whatever 
to show that, besides the articles liable 
to be specially declared in the first parcel, 
other goods were also not included there- 
in. i l 

Iam wholly unable to accept the con- 
tention urged on behalf -of the non-appli- 
cant that the word “‘pareel” or "package" in 
8. 75 of the Indian Railways Act, must, under 
. 8,13 (2) of the. General Clauses Act, 1897, 
bs taken to include the plural as well, 
Such ah argument overlooks the words 
“unless there is anything repugnant in 
the’ subject or context,” contained in th’ 
provision in question. If the intention of 
the Legislature had been as suggeste@ by 
the non-epplicant, the word “consignment” 
would undoubtedly have appeared in 8. 75 
of the Act, The plaintiff's case is, there- 
fore, a somewhat hard one, because assum- 
ing that the special articles were all in- 
cluded in the one parcel or package, he 
would have been entitled to compensation 
as regards the contents of the other, but, 
in the circumstances of the case Ido not 
-see how it is possible to give him any 
relief. He has had abundant opportanity 
to prove his case but*has failed to do* so 
by any satisfactory and de tailed evidence. 

. It has also beén suggested that the Rail- 
way Company have failed to prove the loss 
of the packages. Undoubtedly, the onus in 
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this conneotion .rested on the defendant ` 
Company, but,in my ‘opinion, it js amply 
discharged by the evidence of Vishwa- 
nath Krishna Dandekar (D. W..No. 1) and 
"Dwarkanath Rajaram (D. W. No.2) * 

I am unable, therefore, to interfere and 
dismiss the application, In the peculiar 
circumstances of the case which is. from 
certain points of view a very hard one, I 
order. costs in both Courts to be berne by 


the parties incurring them. = — 
G. R. D. Petition d'smissed, , 


A. N. 4. 


———————À 


_OUDH CHIEF COURT. ; 
. Ssconp Orvit APPBAL No. 422 or 1926. 
" July 20, 1927. 
Present :—Sir Louis Stuart, Kr., Chief.. 
Judge and Mr. Justice Hasan. ts 
MAHABIR AND ANOTHER—DEFSNDANTS— 
APPELLANTS 
versus 
DWARIKA AND ANOTHER—PLAINTIFFJ AND 
RAM PRASAD AND orEERS—DEFENDANTS— 
RESPONDENTS. ` 

Family arrangement—Conflicting claims bona fida 
made and recognised on both sides—Adjustment— 
Essence—Re-opening oj, controversy in subsequent 
litigation, whether permissible. 

The essence of a family arrangement.lies in an 
adjustment of conflicting claims bona fide made and. 
recognised on both sides with the object of putting 
an end to a controversy. It is not permissible to 
raise and to obtain a trial of the issue as to the 
respective: rights of the parties in .a subsequent 
litigation and obtain afinding thereon and then to 
determine in favourof the validity of the arrange- 
ment if it falls in line with the finding, [p, 759, col. 1.] 

Tf an intending litigant bona fide forbears a right 
fact which it is not 
vexatious or frivolous to litigate, he does give up 
something of valuce [ibid.] s 
. Second appeal ag&inst the jmdginent and 
decreą of thb Second Additional District 
Judge, Lucknow, dated the 14th August, 
41926, reveraing that of the Additional Subor- 
dinate Judge, Unao, dated the 23rd Septem- 
ber, 1925: < 

Mr. Bisheshwar Nath, forthe Appellants. 

Mr, A. P. Sen, for the Repondents. 

JUDGMENT.—This. is the appeal by . 
Mahabir - defendant No. 4 and Afusammat 
Jai Dei defendant No. 5 from the decreg 
of the Second Additional District Judge 


.of Lucknow at Unao, dated the 14th of. 


August; 1926, reversing the decree of the 
Additional Subordinate Judge of Ünao 
dated the 23rd of September 1925, 


* 
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The facts are as follows: — 
- One Musammat Maharani died om the 


29th of March 1917 possessed ofa 2-annas 
8-pies zemindari share in village Mawaiya, 


` Pargana Ghatampur, in the District of 


Unao. Proceedingsin respect of mutation of 
names in the Revenue Records in place of 
the deceased Musammat Maharani ensued. 
The plaintiff No. i, Dwarka, claimed, title 
in thote proceedings to the entire estate 
held by her on the ground that it had 
devolved on her from her husband, Kalka, 
who was a separated member,of a Mitak- 
shara Hindu ‘family. This claim of title 
was resisted by the opposite party in those 
proceedings and that party is now repre- 
sented by. the defendants in the suit out 
of which this appeal arises. The case of 
this party was that Kalka formed a joint 
Hindu family with his brothers, Mukta 
and Bhawani, and that the family owned 
an 8-annas share in the village ; that Kalka 
predeceased his brothers and that the estate 
in its entirety devolved upon Mukta and 
Bhawani by right of survivorship. The- 
party claimed title to the entire tstate as 
representatives of Mukta and Bhawani. 

_: On this clainrof right as put forward by 
Dwarka, the plaintiff, and. by the opposite 


. party, the defendants,. the obvious con- ` 


iroversy which arose between these two 
parties called fora decision of a question of 
fact as to whether.Kalka had died as a 
separated member ofthe family or in the. 
state of joinéness with his. brothers, Mukta 
and Bhawani. Admittedly the death of 
Kalka had occurred about 40 years before 
the controversy had arisen. Eventually 
these twoclaims of right exclusive of each 
other were amicably decided in the Courte 
of Revenue by means of an application eof 
comprontise dated the 12th of May, 1917. 
The plaintiff, Dwarka, also made a state- 


-ment before the Court in support *of the 


terms of the compromise. According, 
to those terms and the plaintiff's statement 
‘both sides recognised a pre-existing title 
in each „other to certain fractional 
shares of the entire estate which was 
held by Musammat Maharani at the time 
of her “deth, that is the 2-dnnas 8- 


' pies share. According to that compromise 


Dwarka got 8 pies and the remaining 2- 
annas were divided amongst 10 persons 
earrayed on the side of the opposite party: 
and, now represented by the defendants. 
Mutation of names was accordingly made on 
the 30th of July, 1917. 


" 
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Peace reigned since but apparently one 
Bishun Dayal plaintiff No 2 appeared on 
the scene and has caused disturbance. He 
has taken a conveyance.of a 11-pies share in 
the property in suit from Dwarka and has 
launched the present suit. The case stated 
in the plaint is that the compromise and 
the statement of the plaintiff in. recogni- 
tion of the defendants’ title was fraudulent- 
ly obtained from Dwarka by the defend- 
ants, that the compromige was invalid for 
the reason that it was unregistered and also 
for the reason that it was without any 
consideration and thatthe title to the 2- 
annas 8-pies share lay exclusively in the 
plaintiff, Dwarka, on the ground that 
Kalka, the husband of Musammat Maharani, 
was in enjoyment of that share as a separat- 
ed member of the family. . 

The defence to this suit was as follows:— 

The validity of the compromise was in- 
sisted upon, the jointness of Kalka with 
his brothers, Mukta and Bhawani, was 
pleaded and the devolution of the estate 
on Kalka’s ‘death upon Mukta and Bhawani 
by right of survivorship was alleged. 

The Court of first instancefound on the 
question of fact in favour of the defend- 
ants. It also found on the question of 
law in favour of the validity and binding 
character of the compromise. The result 
was that that Court dismissgd the suit. 
On appeal by the plaintiffs the findings 
of the learned Additional District Judge 
are. that Kalka died in a state of separa- 
tion from his two brothers possessed of- 
the 2annas 8 pies share in dispute and 
that on his death it devolved on his widow, 
Musammat Maharani, by right of succession. 
He also found thatin this state of facts 
Dwarka, plaintiff No, 1, was the sole heir by 
right of inheritance to the estate of Kalka 
on the death of Musammat Mahargni as he 
was the» nearest relation of Ka¥ka in the 
pedigree when the lady died. On the 
question of the plea of fraud affecting 
the validity of the compromíse his finding 
is that fraud has not been proved. On 
the question as to whether the compromise 
was otherwise binding he is of opinion 
that it is got a compromise in the sense of 
a family arrangement because to quote his 
words “family arrangement is always a 
matter of give and take. There” can 
be no family arrangement when one 
party has n&thing to give and has every 
thing to ‘take. In the present case thé 
defendants bad nothing to give to the 
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plaintiff since they had no right to 
Kalka's. inheritance. The suggestion on 
behalf of the respondents (defendants) was - 
that it was an ' adjustment of a disputable 
right. Inmy opinion it was not, for the 
case was one of no. right and not ofa 
disputable right". . Se A 
The learned. Additional Judge's finding 
that the compromise is not binding on the 
plaintiff is challenged in second. appeal 
before us. We have cometo the conclusion 
that the challeng& must be given effect to. 
The essence of a family arrangement lies 
in an adjustment of conflicting claims bona 
fide made 'and recognised on both sides 
with the laudable object of putting an 
end to a controversy. Ifit were permissi- 
ble. to raise and to obtain a trial of the 
issue as to title in a subsequent. litigation 
and obtain a finding thereon and then to 
determine in favour ofthe validity of the 
_arrangement if it falls in line with the 
finding ‘no compromises will hold good in 
theend. The matter was discussed at some 
length by Gokaran Nath Misra, J., in the - 
case of Tegh Bahadur Khan v. Nakko Khan 
(Ll) and we agree with the opinion expressed 
therein. In the case of Miles v. New Zealand 
Alford Estate (2) Bowen, L.J, said: “If 
an intending litigant. bona fide forbears 
a right to litigate a question of law. or 


fact whichgit is not vexatious or frivolous - 


to litigate,he does give up something of 
value. It -is a mistake to suppose it is- 
not an advantage, which a suitor is. 
capable of appreciating, to be able to 
litigate his claim even if he turns out to 
be wrong." . ^" - ? 

. We, therefore, allow this appeal, set 
aside the decree of the Court below aud. 
restore the decree of the Court of first in- 


stance. with costs in all Courts. . 
G.H. $ Appeal allowed. 
JAN. A? ||] 


d "* à 
(1) 99 Ind. Cas, 472; 3 O. W. N. 993;.A. I. R. 1927 
Oudh 97 ` ` 


(2) (1886) 32 Oh. D. 266; 55 L. J. Ob. 801; 54 L. T. 
582; 34 W. R. 669, 


` 
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LAHORE HIGH COURT. 
SzcoNp Civin Aepzal No. 2070 or 1923, 

| June 28,1927. > 
.Present:—Mr. Justice Tek Chand and Mr. 
E: Justice Agha Haidar. | 

DUNI GHAND —PLAINTIFF—-ÁPPELLANT 

| l versus 
MOTA SINGH—Prz eupror, ACHHRU 
RAM-—VzupzE AND SUNDAR SINGH— 
DEFENDANTS —RESPONDENTS. " ^ 

Decree—Compromise  decree--Swit to set aside 
decree n absence of ‘fraud—Fraud, when vitiates decree: 
—Suit to set aside decree on basis: of fraud— 
Diseretion of Court. 

No suit lies to set aside a decree passed ona com- 
promise unless it is tainted with fraud, on the mere 
ground that the plaintiff who: was sui juris was not 
aconsenting patty to the compromise. [p 760, col. 
2:] | 

Jhanda Singh v. Lachhmi (1), followed. : 
Aushootosh Chandra v. TaraParsanny Roy (1) Sur- 
endranath Ghose! v. Hemangini Dasi (8) and Manohar 
Lal v. Jadu Nath Singh (9), distinguished. 

‘Fraud is an extrinsic collateral act which vitiates 
the most solemn proceedings of Courts of Justice. 
It implies on the person chargeable with 
malus animus and mala mens putting ‘itself in motion 
and acting in order to take an undué advantage of 
some'other person for the purpose of actually and 
knowingly defrauding ‘him. To vitiate a decree 
fraud must be one Which you can explain and define 
upon the face of a decree anda mere irregularity or 
the insisting upon rights which, upon a due investiga- 
tion of those rights might be found to be overstated or 
overestimated is not the kind of fraud which will 
vitiate a decree. [p. 761, col. 2.] l- 
Logadapatti Chinnayya`v. Kotla Ramanna (12), fo 
lowed. - : 

The power of a Court toset aside a judgment on 
the ground of fraud is discretionary and the. party 
who wants a judgment to be vacated must show 


- reasons why he did not assert and enforce his rights 


at the proper time. He must explain the whole course 
of hig conduct throughout the previous litigation and 
must free himselffrom all imputation. [ibid] 


Patch v. Ward (10), followed. i e 
Second appeal from the decree of the 
District Judge, Ludhiana, dated. the 10th 
May, 1923, affirming that of the Sub-Judge, 
Second Class, Ludhiana, dated the. 3rd 


February, 1923. " 


“Mr, M. Sleem, for the Appellant. 

"Mr. Bishan Narain, for the Respondents. 
JUDGMENT. | 
Tek Chand, J.—Moja Singh, defénd- 
ant-xespondent, instituted a suit for'posses- 
on by «way of pre-emption of a vacant site 


D 


brothers Achhru Ram and Duni Chang. 
On the 26th April, 1921, all the parties, viz., 


. Mota Singh pre-emptor and Achhru Ram 


and Duni Chand vendees were present in 
Court. A compromise was mooted ånd at 
the joint request of the parties the case was 


G 


it. 
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adjourned to the next day to have the 
compromise written «out and filed in Court. 
On the 27th of April, 1922, Mota Singh pre- 
emptor and Achhru Ram one of the vendees 
only appeared, Duni Chand being absent. 
An application embodying the terms of the 
compromise and signed by Mota Singh and 
Achhru Ram was filed praying that a decree’ 
be passed in favour of Mota Singh against the 
vendeeg on payment of Rs. 525 on or before 


the 12th of May, 1922. It was stated in^ 


the application that Duni Chand was 
absent but that his brother Achhru Ram 
undertook responsibility on his behalf. 
The Court accepted the compromise and 
passed a decreein actordance with its 
terms against both Achhru Ram and Duni 
Chand. As agreed, the sum of Rs. 525 was 
deposited in Court -by Mota Singh pre- 
emptor on the 10th of April and was duly 
withdrawn by Achhru Ram, one of the 
vendoes. f 


. Two days later, onthe 12th of May, 1922, 


the other vendee Duni Chand filed an appli- ` 


cation under s. 141 of the-Civil Procedure 
Code stating that he had not authorised 
Achhru Ram to file the compromise on his 
behalf, that he was not bound by it and that 
the decree passed against him be set aside. 
This application was rejected as being in- 
competent. 

On the 19th of December, 1922, Duni 
Chand instituted the present suit for a 
declaration that the compromise dated the 
‘27th of April, 1922, and the decree passed 
thereon weré obtained “without his consent 
and authority fraudulently and unlawfully” 
and was ineffectual against him. The trial 
Court dismissed the suit holding that 
Achhru Ram was not a member ofa joint 


Hindu family with the plaintiff and be” 


had not been authorised by the latter‘to 
act on his b&half, but the plaintiff had 
failed to prove that any fradd had been 
committed on him or on the Court, and 
that, on the other hand, the conduct of thee 
plaintif i in absenting himself on the 27th 
and keeping quiet tillthe money had been 
withdrawn*by ehis brother was fraudulent. 

On appeal the District Judge affirmed the 


decree of the trial Court holding .that the: 


suit was not maintainable, but the plaint- 
iff's proper remedy was to have the decree 
Set aside under O. IX, r. 13 orto prefer an 
Appeal or an application for review. 


Duni Chand, plaintiff, has come up in’ 


second appeal to this Court and two 
points have been argued on his behalf 
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by Mr.Sleem. Inthe first place itis con- 
tended that pn the findings of the Court 
below fraud on the partofthe defendant 
is established and .secondly, that even if 
the lower Courts are right.in holding 
that fraud is not proved, the suitis still 
maintainable as the compromise had not 
been authorised by Duni Chand appellant 
and is not binding upon him. 

In answer to tlie second of these conten- 
tions, reference may be madeto a Divi- 
sion Bench decision of this Court in Jhanda 
Singh v. Lachhm (1), where under somewhat 
similar circumstances, it was held that a 
fresh suit does not lie to set aside a 
decree passed on a compromise, on the mere 
ground that the plaintiffs who were sui 
juris were not the consenting parties to the 
compromise. The following observations 
of ihe learned Chief Justice, who delivered 
the judgment of the Court in thatcase may 
be usefully referred to:— 

“Tt is further contended that tlte plaint- 
iffs were not present at the time when the 
compromise was arrived at and did not 
give their eonsent to the terms of the 
compromise. The decree was consequently 
ex parte so far as they were concerned and: 
should not adversely affect their interests 
in the estate. The simple answer to this 
contention is thatthe proper remedy to 
impeach a decree is by an apnycpriate pro- 
ceeding taken in the suit in? which the 
decree was passed, e. g.,an application 
under O. IX, r. 18, Civil Procedure Code to 
set aside the ex “parte decree, or an application 
for review, or an appealto the superior 
Court, But if the decree is not tainted 
with fraud, no suit lies to setit aside, vide, 
inter alia, Sadho Misser v. Golab Singh (2)." 

I amnot unmindful of the rulings of 
the other High Courts based on the dictum 
of Vaughan Williams, J., in Huddersfield 
Banking Co. v. Lister (3) which, tre not in 
strict accord with this decision, see Sarbesh 
Chandra Basu v. Hari Dayal Singh Rai (4), 
Kshetra Moni Dasi v..Amodini Dasi (5) and 
Shaminath Choudhri v. Ramjas (6), but the 
facts of those cases were distinguishable 
and inany oase, having regard to the find- 


(1) 56 Inds Cas. 878; 1 Lah. ies 22 P. W. R. 1920; 
68 E. L. R, 1920; Blah L.J 
(9) 30. W.'N. 3 


* (3 $1895) 2 Oh. E 64 L. J. Ch. 523; 12 R, 381; 72 
L. T. 703; 43 W. R. 567. 


4i 5 Ind. "Ogg. 236; 14 0. W. N. 451; 11 O. L.J. 


i 16 Ind*Cas. 611. . 
(6) 13 Ind. Gas. 80; 34 A. 143; 9 A. Li J. 1. 
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ing that the plaintiff's own conduct has not 
been above board in this case, I do not 
thinkit necessary to discuss this point any 
further. | 3 

Mr. Sleem for the appellant relies on 
Aushootosh Chandrav. Tara Parsanny Roy 
(7), Surendra Nath Ghose v. Hemangini Dasi 
(8) and Manohar Lal v. Jadu Nath Singh (9) 
but none of thes cases is in point. ln 
each of them, the plaintiffs were minors at 
the time when the compromise in the pre- 
vious litigation was led in Court and the 
requirements of O. XXXII, r. 7 or the corres- 
ponding sections ofthe former Code had 
.not been fulfilled. Itis well-known that 
the case of a minor plaintiff stands on an 
entirely different footing and such cases 
have no bearing on' the question before us, 
Imust, therefore, hold that Duni Chand, 
plaintiff, could maintain the present suit 
only on the ground that the compromise- 
or the decree based thereon was obtained by 
fraud. . 

Coming now to the first point, itit 
urged that the facts found by the lower 
Court amount to fraud, but'I am unable to 
accept this contention also, In the applica- 
tion embodying the terms of the compromise, 
all the facts were clearly and correctly 
stated and nothing was concealed either 
from the opposite party or the Court. It 
was specifically mentioned that Duni Chand, 
plaintiff, was fot, present at the time and 

: Achhru Ram undertook responsibility for 
him. In ascertaining what should be estab- 
lished before a decree passed by a Court of 
competent jurisdiction could be set aside 
in a separate action on the ground of fraud, 
it is necessary to keep in view the following 


remarks of Cairns, L. J., Pateh v. Ward " 


(10) :* 

"Now it is necessary to bear in mind 
what is meant and what must be mednt 
by fraud, when it is said that you may 
impeach a Qecree signed and efrolled 
on the ground of fraud. The principle on 
which a deeree may be thus impeached is 
expressed in the case which is generally 
referred to on this subject, Duchess 
of Kingston’s case (11), where the Judges, 
being consulted by the House of Lords, 


(7) 100. 612; 5 Ind. Dec. (N. 8.) 4l. * 

(8) 34 C. 83 at. p. 88. 

(9) 28 A, 585; 4 O. L. J. 8; 8 Bom L.R. 489; WO. * 
W. N. 898; 9 O. C. 219; 1 M. L. 4T. 210; 16 M. L., J. 291; 
3 A. L. J. 110: 331. A. 128 (P. 0). * . 

(10) (1868) 3 Oh. A. 203; 18 L. T:194; 16 W. R. 


4a. 
(11) (1776) 2 Sm. L. O. 593at p. 601. 


replied to one of the questions: ‘Fraud is 
an extrinsic collateral agt, which vitiates. 
the most solemn proceedings of Courts of 
Justice. Lord  Ooke says it avoids all 
judicial acts, ecclesiastical or temporal.’ 
The fraud there spoken of must clearly, ag 


_it seems to me, be actual fraud, such that 


there is on the part of the person charge- 
able with it the malus animus, the mala 
mens putting itself in motion and acting in 
order to take an undue advantage of some 
other person for the purpose actually 
and knowingly defrauding him.......... 
TEE M I  apprehend the fraud, 
therefore, must be fraud which you can 
explain and define upon the face ofa 
decree, and that mere irregularity, or the 
insisting upon rights which, upona due 
investigation of those rights, might be 
found to be overstated or overestimated 
is not the kind of fraud which will authorise 
the Court to setaside a solemn decision 
which has assumed the form of a decree 
signed and enrolled”. -It is obvious that 
the plaintiff's allegations, even if true, fall 
short of fraud, as described ‘above, I 
would, therefore, hold with the lower 
Court that the plaintiff has ‘failed to 
establish fraud and his suit niust fail. 

I may also remark that even if fraud 
had been established inthis case it was 
not incumbent on this Court’ to pass a 
decree in the plaintiff's favour. It.is well 
settled that the power of a Court -to.set 


‘aside a judgmenton the ground of fraud 


is discretionary and the party Who .wants 
a judgment to be vacated must show reasons 
why he did not assert and enforce his |. 
rights at the proper time. He must ex- 
plain the whole course of his conduct 
throughout the previous litigation and 
mus free himself from all imputation. , See 
a ak Chinnayga v. Kotla Ramanna 
l " e 

In this case, as pointed out already, the 


` plaintiff, Duni Chand, wasjpresent in Court 


when the compromise was talked about on 
the 26th April. He absented himself on 
the 27th, when the compromisegwae tried and 
passed and kept quiet till'the pre-emptor 
had pid the money in Oougt. It was 
after the money had been withdrawn by 
his” brother and co-vendee, that he for 
the first time alleged that hé was not bound” . 
by the compromise. His own conduct is 
fot above board and the Court will not 

(12) 19 Ind. Cas: 579; 38 M. 203 at p. 220; (199) M. . 
W N.387; 13 M. L. T . 421; 25 M. L.J. 228, 


‘ 
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exercise its discretion in favour of such 
- a person, unless absolutely compelled to do 
S0; . 
For the foregoing reasons, I dismiss the 
appeal with costs. 

Agha Haidar, J.—I was inclined to 
follow the law as laid in Shaminath Chou- 
dhri v. Ramjas (6) which permits a suit for 
. getting aside a decree on grounds other than 
thajoffraud. But a Division Bench of this' 
Oourt has expressed a different opinion in 
Jhanda Singh v. Lachhmi (1) which my 
learned brother has followed. Under these 
circums tances I concur with order passed 
by him and agree in dismissing the appeal 
with costs. 4 

R. L. 

AN, A 


Appeal dismissed. ` 


OUDH CHIEF COURT. 
Sroonp Civin APPEAL No. 17 or 1927. 
July 28, 1927. 
Present:—Mr. J ustice Hasan. 
THAKUR JANG BAHADUR SINGH 
—PBuLAINTIFF—ÁPPBLLANT 
versus 
SATNARAIN SINGH-—DRFENDANT— 
RESPONDENT, 


Oudh Land Revenue Act (XVII of 1876), ss. 16, 17 
—Record ef rent-roll in jamabandi—Adjustment of 


- vent—Presumplion of accuracy. 


. ‘The record of the rent-roll contained in the jama- 
bandi prepared during Settlement must be presumed 
to be the record of the adjustment of rent founded 
upon an agreement. between the landlord and the 
tenant in respect off the rent of the ,holding“and 
under s. 17 of the Oudh Land Revenue Act every 
entry in such jamabandi duly made and attested 
must, until the contrary is proved, be presumed to be. 
a correct record of the fact entered. [p. 763, cols. 1 &92.] 


Appeal against the judgment and-d&cree 
passed by*the District Judge, Rao Bareli, 
dated the 28th January, 4.2/, in Appeal 
No. 17 of 1926, reversing that of dhe Assist- 
ant Collector, First Class, Partabgash, 
dated the 29th of April, 1926. ~ 

Mr. Ali Zaheer, for the Appellant. 

Mr. Radhe Krishna, for tha Respondent. 
. JUDGMENT. —This is the plaintiff's 

appeal fsom the decree of the*District 
Judge of Rae Bareli, dated the 28th of 
January, 1927, reversing the decree of an 
Assistant Collector of the First Class of* 
Partabgarh, dated the 29th of April, 1926, 
in a claim for arrears of rent under s. 108, 
cl» (2), of the Oudh Rent Act. 

The area of the holding in respect of 
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which the claim for rent is made is 25 
bighas, 19 biswas and 5 dhurs. The rent is: 
claimed at the rate of Rs. 62a year. 

The lower Appellate Court in agreement 
with the Court of first instance finds that 
the plaintiff is the landlord and the status 
of the defendant is that of-a tenant. It 
further finds. that the defendant'e liability 
to pay rent is undoubted. The lower 
Oourt has, however, dismissed the suit on 
the ground that there is no evidence and 
no presumption that the rent has ever 
been fixed by a competent authority or 
agreed to by the parties. 

"In proof of the annual rental the plaint- 
iff relied upon two documents Ex. 3 and 
Ex. 4. Exhibit 3. is a certified copy of 
the jamabandi prepared at the last Settle- 
ment of the district in the year 1298 Fasli., 
Another copy ofthe same jamabandi has 
also been filed by the defendant and it is 
marked as Ex. A-10. This jamabandi has 
an entry in respect of the 3antlin suit as 
bearing an annual rental of Rs. 62. The 
rent is further described to be riyayati 
(favourable). “Exhibit 4 isa cartified copy 
of the khatauni prepared at the First Regu- 
lar Settlement of the district presumably 
some time in the years 1874-1876, This 
exhibit shows that the holding was then 
comprised of 21 bighas, 17 biswas aud y 
dhurs of land only bearing a rental of 
Rs. 13-8 per year. These edtries remained 
unchallenged until the recent revision of' 
records in 1924, when a claim for an entry 
as aguzaradar without the liability for 
payment of rent was made by the defend- 
ant. The claim was withdrawn on an ob- 
jection being raised by the plaintiff. The 
eniries were, "therefore, left as they were. It 
is agreed that no rent has ever been paid, 


eThe lower Appellate Court is of opinion 
that the entries afford no evidence or pre- 
sumption in respect of the amiount of rent 
and in support of that opinion relies upon 
a decision ofa learned Judge of the late 
Court of the Judicial Commissioner of 
Oudh in the case of Sarabjit Singh v. 
Special Manager, Court of Wards, Rampur 
Mathra Estate (1) .In my judgment the 
learned, Judge has taken a wrong view 
of the ‘evidenciary character of Exs. 3 and 
4. Both these exhibits form part of the 
Settlement Record, tbe one of the First 
Regulas Settlement and the other of the 
last Regular Settlement of the district. They 


(1) 31 Ind. Oas. 27; 3 O. L. J. 468. 
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are not the annual village’ papers pre- 
pared by the village Patwariand.itis not 
necessary to express any, opinion in this. 
case as to the evidenciary valueofsuch an- 
nual papers. : . 

The First RegularSettlement wasconduct- 
‘ed under the rules of procedure formulat- 


ed by the Revenue Authorities with the 


sanction of the Chief Commissioner of the 
Province in the form of several circulars. 
These circulars have, therefore, the force 


of law and so far back as the year 1860- ` 
1861 circulars were issued directing the 


preparation of jamabandis by the Settlement 
Officers (see Circular No. 1,3090 of 1860 and 


Circular No. 18-3994 of 1861. Both these, 


circulars were explained in Circular No. 
. 1 of 1863, dated the 2nd of January, 1863. 
‘In para. 2 ofthe last mentioned, circular 
. the object of the preparation of jamabandi 
was explained to be .“‘ to obtain a trust- 


worthy record of the rent-roll of a village ` 


as adjusted after the declaration of there- 
vised jama by the Settlement Officey.” The 
nature of a khatauni and its purpose is 
also explained in para. 3 of the same ¢ir- 
cular: Subsequent paragraphs that is, 4th 
and 5th prescribe directions to the Set- 
tlement Officer to be followéd in the pre- 
paration of the jamabandis. One of such 


directions is: " The adjustment of rents. 


should be left, entirely to. be arranged bet- 
“ween landlord and tenant”. It 


ment of rent founded upon an agreement 
between thé landlord and the tenant in res- 
pect of the rent of the holding. 

The” two exhibits produced in this case 


must be taken to fall within the provi- ' 


sions of ss. 16 and 17 of the Oudh Land Rẹ- 
venue Act «XVII of 1876) then in force but 
now repealed. Under s.16 certain 'docu- 


ments shall form the Settlement Record and. 


the mode in which such record is prepar- 


ed, the facts to be therein entered : 
and the manner in which the entry 
Shall be attested shall be subject to 


rules framed’ by the Chief Commissioner 
of Oudh with the sanction of the Gevernor- 
General in Oouncil, According to s. 17 
every entry in'such Settlement Record duly 
made. and attested shall, antil the contrary 
is proved, be presumed to be, a° correct 
record of ths factentered. The two exhi- 
bit$ under consideration being parf of the 


: Settlement Record duly made and attested, 


. fa 
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. the entries in them. with regard to the 


is thus ` 
abundantly cléar that the record of the: 
rent-roll contained in the jamabandi must. 
be presumed to be record of the adjust- : 


es 


Mi 
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‘amount’ of rent of the. holding must be pre- 
sumed, until the coritrary is proved, to be 
& correct record of the agreement of the 


parties in respect of the rental. The judg- . 


ment in the caseon which the lower Appel- 
late Court relies does not disclose the nature 
ofthe revenue papers which were produced 
as evidence in proof of the amount of rent. 
in that case. I am, therefore, of opinion that 
the entries prove the case ofthe plaintiff 
as to the. amount of the rent of the holding 
and itis agreed that thereis no rebutting 
evidence against the evidence furnished 
by the entries. ` EC i 
__I, therefore, allow thisappeal, set aside the 
decree of the lower Appellate Court and - 
restore the decree of the Court of first in- 
stance with costs in all Courts. 

G. H. Appeal allowed, 

A.N. A. 


— 
` 


' 


LAHORE- HIGH COURT. 
First Civit APPRAL No, 1221 or 1923. 
June 14, 1927. ; 
Present :—Mr. Justice Tek Chand and 
Mr. Justice Agha Haidar. 
TULSI DAS AND oTHERs—PLaINTIFFS— 
"n APPRLLANTS 
; ce versus ae 

SHIV DAT—DzrENDANT— RESPONDENT, 
Civil Procedure Code (Act V of 1908), O..XXI, 
- rr. 61, 62-—Claim to property  aitached—$8uit to es- 
tablish right to property—Necessary parties— 
Sale in Court auction—Suit for mere declaration, 
whether competent—Specific Relief Act (I of 1877), 
-s 42, proviso. ` n 

Proviso to s. 42,Specific Relief Act does not operate so 
easto take away from a party against whom an order is 
made under O. XXI, r. 61, Civil Procedure Code the 
special right to sue fos a mere declaration of his title , 
in so far as it is affected by the order whieh he seeks to 
impeach. Therefore a suit for mere declaration of 
title to property under, O. XXI, r. 63, is competent 
even thoughe the property has been sold and isin 
possession of the auction-purchaser. [p. 765, col. 1.] 

Kristnam Sooraya.v. Pathma Bee (4), followed. ` 

In a suit under. O. XXI, r. 63, Civil Procedure 
Code, where the property under attachment, has been 
. sold, the auction-purchaser can be *mpleaded asa 
/ party. [p. 765, col. 2.] . " . 

The déeree-holder is not a necessary party to a 
claimant's suit under O. XXI, r. 63, Civil Procedure 
Codes though he may be made a party in a suit for 
recovery of possession from the auction-purchaser. |p. ` 

* 166, col. L] 
_Subbaraya Mudaliar v. Kandaswamy Mudaly (7), 
followed. 3 i 


Firat appeal from the decree of the Seb- 
ordinate Judge, First Olass, Multan, dated 
the 6th March, 1923. | 
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Mr. H. C. Kumar, for Mr, Kahan Chand, 
for the Appellants. f 

Messrs. Mehr Chand Mahajan and R, C. 
Soni, for the Respondent. 

JUDGMENT. 

Agha Haidar, J.—Thisappeal is acon- 
tinuation of certain elaim proceedings. The 
facta are these: — One Murli Dhar, the father 
of plaintiffs Nos. 1 and 2, was the judgment- 
debtor and the Derajat Sindh Bank, Multan, 
was the decree-holder. In execution of the 
decree, the Bank attached the lands in 
dispute, through the Court of the District 
Judge, Multan. The present plaintiffs filed 
objections under O. XXI, r. 58 of the Civil 
Proesdure Oode, but those objections were 


dismissed on the lst of March, 1921. On 


the 16th of September, 1921, the lands in 
dispute were put up for sale in execution of 
the decree and were purchased ata pub- 
lie auetion by Dr. Shiv Datt, defendant 
No. 2, the sale being confirmed on the 3rd 
of November, 1921. 3 

The plaintiffs have: brought the present 
suit ostensibly under the provisjons of O. 
XXI, r. 63 of the Civil Procedure Oode. In 
this suit they impleaded the Derajat Sindh 
Bank, Multan, (decree-holder),inliquidation, 
through the Liquidator, Lahore, as defend- 
ant No.1, and Dr. Shiv Datt, the auction- 
purchaser, as defendant No. 2, Murli Dhar, 
the judgment-debtor having died in the 
meantime. Their main allegations are that 
Lala Muryli Dhar, the father of plaintiffs 
Nos. land 2, had no concern with the lands 
in suit which had been settled upon the 
plaintiffs and in respect of which mutation 
had been sanctioned in their favour as long 


TULRI DAT. 9, BHIV DAS, 


- [103 L 0, 1927] 


Court-feg.is Rs. 10 fixed and for purposes 
of jurisdiction is Rs. 7,800, i.e, value in 
excess of sale-proceeds Rs. 4,000 and the 
amount in deposit in the Government 
Treasury Rs. 3,800." 

The plaintiffs pray that (a) the sale of the 
lands, noted in the heading of the plaint, 
dated the 16th of September, 1921, in favour 
of defendant No. 2 may be set aside and 
declared null’and void as against the rights 
of the plaintiffs and (by that defendant No. 1 
has no claim to Rs. 3,800 deposited in the 
Government Treasury after payment of 
the decretal amount to Lala Kala Ram, peti- 
tion-writer. As already mentioned, the 
Derajat Sindh Bank, Multan, had been im- 
pleaded as defendant No.1 in the present 
suit; but under an order, dated the 26th of 
July, 1922, its name was struck off the list 


of the defendants, as, according to the state- .- 


ment of Pandit Ganpat Rai, Pleader for the 
defendant, the liquidation proededings had 
terminated. 

A written statement was filed by defend- 
ant No. 2 on the 5th of October, 1922; but 
at present we are concerned only with one 
plea which had been taken by him in the 
jawab-i-dawa and also in the statementa 
of the Pleaders for the parties. "The plaint- 
iffs’ Mukhtar, stated that “the land in 
suit is cultivated by tenants, who pay rent 
todefendants, Plaintiffs are not in posses- 
sion. Defendant is realizing rent since the’ 
date of auction. Defendant has given the 
land to new tenants. The old tenants, who 


` eultivated the land in the time of Murli 


ago as the l4th of February, 1920. They, 


further allege that the father of plaintiffs 
Nos. land 2, Lala Murli Dhar, was a ‘man 
of immorafcharacter'who had squandered 
most of his property in profligacy ,and . ex- 
travagance, though the income o£ the pro- 


perty was sufficiently large for the needs ef - 


the family. Their case in short is that the 
settlement of the property, noted in the 
heading of the,plaint; was an accomplished 
fact'already before the Bank took proceed- 
ings in txecution against the father of 
plaintiffs Nos.l and 2.and which süpse- 
quently eulminatedin the .auction-sale:in 
favour of defendant No.2. It may also be 
noted that a sum of Rs. 3,800 was in de- 
posit in the Government Treasury to which 
thé plaintiffs claimed to be entitled, Para- 
graph 8 of the plaint isas follows :— 
“8, The value of suit for purposes-of 


Dhar, have gone away.” This statement of 
the plaintiffs own Mukhtar was’ reiterated 
by Dr. Shiv Datt, the sole contesting de- 
fendant in the suit. He said that he was 
in, possession of the whole land since the 
time of the auction and that the plaintiffs 
could notsue for a mere declaration. These 
statements were recorded on the 6th of 
March, 1923, and in the written statement 
also in para. 8 a similar plea had been taken 
on behalf of the defendant. The learned 
Senior Sub-Judge has disposed of the case 
on this preliminary issue, viz , as to whether 
the plaintiff can maintain a suit for a mere 
declaratton and has held that, as the plaint- 
iffs’ Mukhtar admits that the plaintiffs are 
Qut. of possession and that the land is 
cultivated by,tenahts who pay rent to the 
defendant, the tenants’ possession must be 
deemed,to be that of the defendant and the 
suit fora mere declaration was not main- 
tainable, as it was open tothe plaintiffs to 


i 
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sue for possession. He. accordingly: dis- 
missed the suit, . ` f 


The plaintiffs have filed.an appeal to this 


Court, and their learned Counsel invited our. 
attention to Dhondo Sakharam Kulkarni v. 
Govind Babaji Kulkarni (1). In that case 
. it was held that a Court fee of Rs. 10 was. 
Sufficient in & suit brought under the pro- 
visons of old s.233:0f Act No. XIV of 1882 
(corresponding to O, XXI, r. 63 of the pre- 
gent Code), even thoueh there was à prayer 
or possession, This case was followed in 
Dayaram Jagjivan v. Gordhandas Dayaram 
(2y and ultimately received the imprima- 
tur of their Lordships of the: Privy OCoun- 
cilin the case reported as Phul Kumari v. 
Ghanshyam Misra .(3). On the basis of 
these cases the learned Counsel arguéd that 
evenif there nad been a distinct prayer for 
possession, the Court-fee of. Rs. 10: which 
he had paid would have been quite suffi- 
cient and the *Court was not. justified in 
throwing out his suit on this ground. There 
is, however, a Full Bench case repprted as 
Kristnam Sooraya v. Pathma Bee (4) which 
is more in point. It is laid down in that 
case that the proviso to ‘8742 of the Specific 
' Relief Act dees not operate. so as to take 
‘away from a party against whom an order 
is made under ss. 280 to 282 of the old 
Code of Civil Procedure (corresponding to 
O. XXI. rr. 60,61 and 62 ofthe present Code 
*of Civil Procedure}. the special right- to 
sue for a declaration of' his title inso -faras 
-it is affected by the order which he seeks to 


impeach. ,On the authority of this, Full 


Bench case the decision of-thé trial: Court is 
palpably erroneous, It was. atgued-on be- 
half of the respondent that: the present suit 
could not be treated as.a.suit'under O. XXI, 
T. 63.0f the Civil Procedure Code in that the 


' deeree-holderhad ceased'to be' a party,to. 


the.suit and furthermore that‘in such-a-suit: 
the auction- purchasercould not:be impleaded: 


as his title came into: existence after: the 


termination of' the attachment and: claim 
proceedingsin the execution of the. decree. 
This argument is not based upon.any. sound 
legal principles and is in fact opposed to..& 


fairly large volume of case-lawon the subs. 


` ject. As regards the.. decree:bholdler, (the 


Bank), it has been pointed out that it. had. 


clearly. vanished into the thin air and Maj 

| (1) 9 B. 20; 5 Ind. Dec. (N. SJH e. 

(2) 31 B. 73; 8 Bom, T. R. 885. > 2,4 5. . 

__ 3) 35 0.202; 70. L. J. 36: 12°C. W. N. 169° 10 

. L. R. 1; 5 A. D. J. 10; 17 M, I-J. 6182 M. LT, 

- p06; 14 Bur, L' R41; 35.1, A; 22(P, Oo - 0 - 
(4) 29 M, 151; Pa) ea: 
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- ceased to exist as a j uristicepersonality. The | 


contention that quandum share-holders of 
.the Bank should have been impleaded as 
parties to the suit, although the Bank, ab- 
cording to the defendant's own Pleader, had 


.- gone into liquidation and even the liquida- 


tion proceedings had also terminated, is not 
stateable. Apart from the case-law-on the 

` subject the language of O. XXI, r. 63, Givil 
Procedure Code is very significant and 
disposes of the respondent’s contention. The 
section runs as follows: — 

"Where a claim or an objection is prefer- 
red, the' party against whom an order is 
‘made may institute a suit to establish the 
right which he claims to the property in 
dispute, but, subject to the result of such 
suit, if any, the order shall be conclusive." 


Now, the defeated claimant under the pro-. 


visions of this rule is directed to establish 
his right against the property in. dispute. 
It follows, as a matter ofcourse, that he can 
proceed against any person who, in the 
meantime, after the rejection of his objec- 
tions, has oome to have any interest in the 
disputed property. And. there cannot be 
any doubt ‘that the auction-purchaser 
who -has purchased: the property after 
‘the. disposal of the’. claim . proceedings, 
issucha person and can be proceeded 


against. in a suit brought under the ' 


provisions: of O, XXI, r. 630f.the Civil 


‘Procedure Code. In.the cases-reported as- 


DhondoSakharam Kulkarni v. Govind Baba- 
jt. Kulkarni (1) -and Dayaram Jagjivan 
v; Gordhandas Dayaram (2), the auction-pur- 
chaser was, as a matter of fact, a party, It 
is true that the point as to whether an auc- 
*tipn-purchaserean be-impleaded as a party 
defepdant to asuit under s: 283 of the old 
Code (correspondihg to. O. X XI, x 63%f the 
new Code) does not appear to have been 
Specifically raised and the position seems to 
have beerf taken for granted, but I think 
tHat if there had been any legal objection to 
.. the auction-purchaser. being -impleaded as 


. &party in a suit'of-this- description, the. 


point would have been.taised*.by the. learn- 
ed. Counsel. who. appeared: in those. cases 
and also by the.learned Judges of the Bom- 

. bay*High Court. : 

. Pillaiv. Muthusamy Mooppan (5), it was 
laid down that where a suit is brought 
under ġ..283.of the old Oode different pur- 
chasers of the attached property may be pro- 
pérly'joinád'-as: defendanta: in. the same 
r (5) 27 M, 94; 18 M, Ld, 479, 


In the case of ' Dorasamy . 
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suit, and it was,further pointed out that 
the wrongful sale being: the cause of action 
different purchasers at that sale were right- 
ly impleaded as defendants. S | 

There is a very important and instructive 
decision reported as Sadu v. Ram (6) in 
which the judgment of the Court was de- 
livered by a very eminent Judge of the 
Bombay High Court,namely, Telang, J. This 
case after a careful discussion of the case- 
law on the subject, lays down that in a suit 
under s. 283 of the old Oivil Procedure 
Code the auction-purchassr may be im- 
pleaded as a necessary party when the 
plaintiff, besides praying for declaration of 
his title, also prays for partition by way of 
consequential relief. It was further held 
that s. 283 wasnot limited to a mere dec- 
laratory decree but the plaintiff could have 
asked not only for cancellation of attach- 
ment but also for replacing the plaintiff in 
possession of the property in question. 
This latter course would only be possible 
if the person in possession of the property 
in dispute, as auction-purchaser, was im- 
pleaded, : ? 

As to the objection raised by the learned 
Counsel for the respondent that the decree- 
holder ought to have been impleaded as a 
party,it has already been pointed out that 
it was not possible to bring the said decree- 
holder before Court in any shape or form. 
But, apart from this, and asan abstract 
proposition of law I may refer to a recent 
case reported as Subbaraya Mudaliar v. 
Kandaswamy Mudaly (7) where Mr. Justice 
Ramesam observed that the decree-holder 
is not a necessary party toa claimant’s ac- 
tion under O. XXI, r. 63, Civil Procedure 
Oode, though he may be made a party in * 
such a suit for recovery of possession from 
an auctionepurchasem This last case is an 
answer to both the arguments put forward 
on behalf of the learned Counsel'for the 
respondent, in that it shows that the dep- 
ree-holder is nota necessary party to a suit 
brought under O. XXI, r. 63, Civil Proce- 
dure Code apd along with the cases, report- 
ed aa Dorasanty Pillai v. Muthusamy Moop- 
pan (5) and „Sadu v. Ram (6) is also clear 
authority against the contention of the re- 
spondent that an auction-purchaser cafinot 


be impleaded as a party defendant in such + 


& suit. : 
With the merits of the case we are not 
(6) 16 B. 608; 8 Ind Dec. (x. s.) 884. 
(7) 70 Ind. Cas 168; 16 L. W. 330; 1922) M. W. N.. 
674; 33 M. L, T. 124; A.I. R. 1923 Mad. 58, l 
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oncerned. The short question for decision 
by this Court in appeal was as to whether 
theorder of the Court dismissing the suit 
brought ostensibly under the provisions of 
O. XXI, r. 63 of the Civil: Procedure Code 
was erroneous, because although it was 
open to the plaintiffs to gue for possession, 
they brought the suit in its present form 
for a mere declaration. I have already 
shown that the decision of the Court of first 
instance on this point4s clearly erroneous, 
and must be. set aside. 

I would, therefore, allow the appeal, set 
aside the decree of the Court below and, as 
the case has been disposed of on a preli- 
minary point, remand the case under the 
provisions of O. XLI, r: 23 of the Civil Pro- 
cedure Code to the trial Court for disposal 
according to law. 

Costs here and hereafter would abide the 
event, . i 

Tek Chand, J.—I agree 

R. L. Appeal allowed: 

A. N. Ay Case remanded. 


—— 


RANGOON HIGH COURT. 

SszcoNp Civic ArPBAL No.273 or 1920. 
March 30, 1927. , 
Present:—Justice Sir Benjamin Herbert 

Heald, Kr., and Mr. Justice Cunliffe, 

MAUNG YAR WEE— APPELLANT 

versus 
N. N. FigM—RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. XLI, 
rr. 11, 81—Dismissal of appeal under 9, XLI, v. 11 
—Judgnent, contents of. 

An Appellate Court should write a propeg judg- 
ment in conformity with the provisions of O. XLI, 
r.3lofthe Civil Procedure Code when it dismisses 
aneappeal under O. XLI, r. 11 of the Code. 

A judgment of an Appellate Court was as follows: 
“J see no reason to disagree with thes hinding of the 
lower Court. The appeal is dismissed under O. XLI, 


r.ll: . 
Held, that the judgment did not comply with the 
ee of O, XLI, r. 31 of the Civil Procedure 
ode. 


Second appealfrom the decision of the 
District Court, Bassein, in Civil Appeal No. 
56 of 1926. 

Mr. Kéith (with him Mr. Ba Tin), for the 
Appellant. 

oMr. N. N. Burjorjee, for the Respondents. 

JUDGMENT.—in Civil Suit No. 98 
of 1025, in the Sub-Divisional Court of 
Bassein . the present respondents sued ap- 
pellant fora declaration that certain lands 


(108 Í. C. 1927) 
which they had attached and frgm which 
the attachment had been removed on ap- 
pellant's application belonged to the estate 
of appellants mother, against whom re- 
spondents held a decree for a considerable 
amount. It appeared thatappellant claim- 
ed the lands undera deed of gift which 
was madea few days before respondents’ 
suit was filed and which respondents alleged 


to have been made in order to defeat their 


claim. - . : 
: The trial Court gave respondents the 
deeree whieh they claimed. : 

Appellant appealed and the Appellate 
Court's judgment was as follows :—" I see 
no reason to disagree with the finding of 
the lower Court. The appeal is dismissed 
under O. XLI, r. 11." 

Appellant's Advocate objects to this judg- 
ment on the ground that it does not com- 
ply with the requirements of O. XLI, r. 31 
and respondent's Advocate admits that this 
objection is valid. . | . 

We agree that the judgment ig entirely 
unsatisfactory and inadequate. It is fur- 
ther in direct contravention of the orders 
of this Court which were communicated 
to all District Courts in General Letter 
No..13 of 1925, and the Judge’s disregard 
of the orders contained in that letter is, in 
our opinion, reprehensible. - 

We remand,the appeal to the Judge of 
*the District Court who will write a proper 
judgment and submit itto this Court forth- 
with. ' 


À. N, A. Appeal dismissed. 


. 
ABANG 
p M 


LAHORE HIGH COURT. ° 
Second CiviL APPEAL No, 416 oF 1927. 


une 8, 1927. 

Present: —Mr. Justice Dalip Singh. 

LACHHMAN SINGH AND OTHERS— 
PLAINTIFF3— APPELLANTS, 


versus 
Mussammat CHATTAR KAUR AND OTHERS 
-—DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXII, r. 11 
—One of several plaintiffs dying during pendency of 
suit—Suit dismissed against ali—Appeal by surviving 
plaintiffs, maintainability of—Appeal—A ppeal 
minor without next friend—Court's power 4o appoint 
guardian ~Co-sharers—Suit by co-sharey—Necessary 
parties. 

It is settled law that a decree against a dead 
person isa nullity. Therefore, where in a suit by 

everal plaintiffs one of them dics before its terming- 


D A € D id 
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tion without his legal representatives being brought 
on the record and the suit is dismissed, an appeal by 
the surviving plaintiffs alone is not incompetent, 
[p. 768, col. 1.] 

An appeal by a minor without a next friend is fiot 
a nullity and a Court may appoint a guardian of the 
minor at any time. [ibid.] 

One of several co-sharers can lodge a suit against 
a trespasser without making the other co-sharers 
parties thereto. [ibid.] ` 

Second appeal from the decree of the, Ad- 
ditional District Judge, Lahore, dated the 
28th October, 1926, affirming that of the 
Subordinate Judge, Fourth Class, Lahore, 
dated the 18th March, 1926: 

Mr. Amar Nath Chopra, for the Appel- 
lants. s: 

Messrs, Ganpat Rai and Hazara Singh, for 
the Respondents. 

JUDGMENT.—In this appeal the facts 
are that the plaintiffs, 15 in number, sued 
the four defendants fora declaration that 
they, the plaintiffs, were the owners and 
in possession of a vacant site 861 marlas in 
the abadi of Mauza Hudyara. W hile thesuit 
was pending in the lower Court one Sant 
Singh, a plaintiff, died on the 27th of 
August, 1925. Sant Singh had also been 
acting as the nextfriend of one Atma Singh 
plaintiff a minor and Atma Singh was thus 
left without a next friend in the suit. The 
suit, however, proceeded without the at- 
tention of the Oourt being drawn to these 
facts and the suit was dismissed by the 
trial Court on the 18th of March, 1926. 
The plaintiffs appealed to the learned Dis- 
trict Judge and in that appeal Sant Singh 

appeared as an appellant and Atma Singh 

appeared as an appellant though as stated 
above Sant Singh was dead. The Appellate 
, Court accepted the appeal and remanded 
the case allowing the plaintiffs to put in 
fresl? evidence under O. XLI, r. 24 The 


review of this order "was rejected except ` 


that the Appell&te Court explained its origis 
nal order, of remand. On remand tLe 
tral Court discovered that Sant Singh was 
dead and that his legal representatives had 
not been brought onthe record within the 
time prescribed by law. Upon this the 
case was again taken up by the Appellate 
Court and the Appellate Courteheld that 
the appeal had abated so far as the interests 
of Sant Singh were concerned. He was 


Did *further of opinion that the appeal would 


abate as a whole as the cause of action was a 
joint and indivisible one. An application 
‘tor review of the order re-Sant Singh vas 
also rejected. The successor of the learned 


District Judge then proceededtoholdthatthe - 


z 
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representatives of Sant Singh werecn the 
record but that he was not competent to re- 
view the orderofhis predecessor. He fur- 
ther proceeded to hold that Atma Singh was 
not.really an appellant at all because he had 


‘no next friend in the appeal and the appeal 


must, therefore, be taken to have been 
lodged without Atma Singh minor having 
been made à party to it and without the- 
appointment of the legal representatives 
of the deceased Sant Singh. He then pro- 
ceeded to hold that the cause of action was 
indivisible and was joint and that one of 
several co-sharers could notlodge a suit 
about the common property without mak- 
ing. the other co-sharers a party thereto 
and, therefore, the appeal abated as a whole. 
The appeal was accordingly dismissed with 
costs. From thisorder an appeal has been 
preferred to this Court. 


The first point to décide is what is the 


. effeét of a decree passed against a dead 


man, as Sant Singh admittedly was, at the 
time. when the original decree of the trial 
Court was passed. It is settled* law that a 
decree against a dead person is a nullity 
and, thereford, the absence of aa appeal by 
Sant Singh is no ground for holding that 
the appeal abates in toto. So far as Atma 
Singh is concerned I do not think that an 
appeal by a minor without a next friend is 
a nullity, A guardian of a minor can in 
the circumstances be appointed by the 
Court at #ny time [see Ralla Singh v. Bishna 
(1) and Kamalakshi v. Ramasami Chetti 
(2.] Butin any event itseems to me that 


. there- is no authority for the proposition 


that one of several co-sharers cannot lodge 
a suip withoutmaking the other co-shareys* 
a party thereto against trespassers. No 


. authority has been'cited fo meto the con- 


trary. I, therefore, accept the appeal and 
remand the case back to the Distriet Judge 
who will allow the plaintiffs tb produce 
their fresh evidence according to the terms 
of the remand order and will then proceed 
to dispose qf the appeal on the merits. 
Costs will be costs in the cause, 

RL. 2. 

A N.A. 


. Appeal accepted. 


| (1) 93 Ind. Cas. 355; A. I. R. 1926 Lah. 186; 8 Lah., 
L. J. 32; 7 Lah. 102; 27 P. L. R. 106. 
. (2) 19 M. 127; 6. Ind. Dec. (N. 8) 794, 
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MADRAS HIGH COURT. 
Srconp Civin Appaat No, 414 oF 1924. 
: October 25, 1926. 
Present :—Mr. Justice Reilly. 
T.A MUTHUSWAMI ITYER—Puamtirr— 
a AÁPPELLANT 
versus 
THE CO-OPERATIVE CREDIT 
SOCIETY, IRIYUR VILLAGE, REPRE- 
SENTED BY 1T3 PRESIDENT T: N. 
KRISHNA IYE BR —DzrEsNDANT— 
RESPONDENT. 
Co-operative Societies Act (II of 1912), s. 48— 
Rules—R. XIV, whether ultra vires. * 
The second sentence of sub-r. (1) of r. XIV of the 
Rules under the Co-operative Societies Act of 1912 is 


not beyond-the rule making powers granted by s. 43 
of the Act. 


Second appeal against the decree of the 
District Court, Trichinopoly, in A. S. No. 116 
of 1923, preferred against that of ihe Court 
ofthe District Munsif of Srirangam, in O. 
S. No. 232 of 1921. © 
i Bhashyam Iyengar, for the Appel- , 

ant. 
Mr. S.°Vydianatha Iyer, for the Respond- 


. ent. 


SUDGMENT.—The case to which 
this suit relates appears to have come 
before the Assistant Registrar under the 
provisions contained inthe second sentence 
of the present sub-r. (1) of r. XIV of the 
Rules under the Co-operativg Societies Act, 
1912, and sub-r. (2) of that rule. I seeno’ 
reason to think that the second sentence of 


‘sub-r, (1) of r. XIV is, as suggested for the 


appellant, beyond the rule-making powers 
granted by s. 43 of the Act apart from the 
special provision in sub-s. (5) of that sec- 
tion. Moreover, it now appears from 
Ex, VII, aletter addressed by the ‘appel- 
lant tothe Assistant Registrar, that he him- 
sélf invoked jurisdiction ,of the Assistant 
Registrar in this matter, 


This appeal is dismissed with costs. 


V.N. V. 
"AN, A. Appeal dismissed. 
.* 
[d 
e 
e A . 
. . 
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LAHORE HIGH COURT. 
ORIMINAL Revision PETITION No. 286 or 1927. 
May 4, 1927. 

Present: —Mr. Justice Dalip Singh. 
RAJ PAUL-—AooUs389—PETITIONS& 

Versus ] 
EMPERO R—RESPONDENT. 

Penal Code (Act XLV of 1800), s. 153-A, scope of 
—Malicious satire om religious teacher— Promotion 
of enmity between classes, what constitutes— Classes," 
meaning of. . 

A malicious satire on the personal life of the founder 
of a religion, which does not attack his religion as such 
or tend to create enmity or hatred between the follow- 
ers ofthat religion and others does not come within 
the scope of s. 158-A, Penal Code. [p. 770, col. 2.] 

A satire on the founder of a religion does not neces- 
sarily imply satire on the followers of that religion. 
[p. 770, col. 1.] 

. Section .153-A, Penal Code, is intended to prevent 
persons from making attacks on a particular com- 
munity as it exists at the present time and is not 
meant to stop polemies against deceased religious 
leaders however scurrilous and in bad taste such 
attacks might We and the fact that the followers of 
such a leader happen to be quick to resent an insult 
on their leader makes no manner of difference. [1bid.] 

Rahimatalli Mahomedali v. Emperor (1); tlistinguish- 
ed. 

The word “classes” as used in s. 153-A, Penal 
Code, includes ‘religious denominations’ and should not 
be restricted in its meaning to ‘races.’ jp. 769, col. 1] 

Petition for revision of an order of the 
Sessions Judge, Lahore, dated the 7th Feb- 
ruary, 1927. . - 

Dr. G. C, Narang, Lala Badri Das, R. B, 
„and Lala Ram Lal Anand, for the Petitioner, 

The Government Advocate, for the Re- 
Bpondent. 

JUDGMENT.—The petitioner in this 
.case has been convicted under s. 153-A of 
the Indian Penal Code and sentenced to six 
months’ rigorous imprisonment together 
with ae fias of Rs. 1,000, with six moaths’ 
rigorous imprisonment in default. r 

fn revision it has bsen urged that the 
fasts found, do not constitute an offence 
within tho mening of s, 153-A, It ha? been 
contended firstly that the word “classes” 
does not include "religious denominations” 
but means "races." Iam unable to accept 
this contention for which no authority has 
bean cited and which would rastrict the 
meaning of the word "classes" in a way 
not warranted by anything within tae sec- 
tion itself. - 

„Itis further arged that in any case criti, 
cism or batire on a religiows teacher is nob 
within the purview of the section... 

The trial Court found that "the aecused 
had* no other intention except to make 
a wanton attack upon the Prophet of Islam, 
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to hold him up to ridieuls anl contempt, 
to ridicule his religion and thus to wound 
the feelings of his followers,” and it held 
that if this was the intention of the asodsed 
the Court hadno doubt that his ast fell 
within the purview of 8, 153-A. 

The learned Sessions Judge on appeal 
held that the pamphlet read as a whole “was 
intentionally offensive, scurrilous, e and 
wounding tothe religious feelings of the 
Mubammadan community," and that "it 
was undoubtedly malicious in tore and 
intention” and that “in the case of this 
publication the intention was obviously to 
wound and insult thé feelings ofa particu- 
Jar community.” 

Counsel for the petitioner has contended 
that the pamphlet does not show any such 
intention and that it was only meant to 
show the evils of polygamy and marriage 
between persons of disparate age. I have 
no hesitation in rejecting this explanation 
of the pamphlet. It, undoubtedly. is" noth- 
ing more norless than a scurrilous satire 
on the founder of tbe Muslim religion, but T 
cannot find anything in it which shows 
thatit was meant to attack, tha Muham- 
madan religion as such or to hold up 
Muhammadans as objects worthy of enmity 
or hatred. Onthe contrary the pamphlet 
expressly says the people should do aa 
Muhammad advised but should not act 
as Muhammad himself acted. The tone 
of the pamphlet as a whole is, undoubi- 
edly malicious and likely to wound the 
religious feelings of the Muslim communi- 
ty if it did not incur their even more 
justifiable contempt. The question, how- 


evar, to be decided is whether a malicious 


sftire on the personal life of a religious 
teacher is within ¢he purview ofs. 453-A. 
The evidence of the President of the meet- 
ing which condemned the pamphlet shows 
that the anger of the Musalmanswas aroused 
agdinst the author of the pamphlet which, 
of course, is the only reasonable result of 
the publication of such a book. It may be 
noted that the accused himgaeKis not the 
author of the pamphlet, but he is admittedly 
its publisher. About four copies of the 
book appear to have been sold to Mussal- 
mans and the rest have been sold to various 
Arya Samajist book sellers or individuals 
belonging to that denomination. The 
learned Government Advocate has relied 
on Rahmatalli Mahomedali v. Emperor (f) 


(1) 62 Ind. Oas, 401; 22 Bom. L. It. 166; 22 Or. L, J. 
513, 
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and on Gour's Penal Code, Vol. I, page 894, 
and certain remarks in Sital Prasad v. 
Emperor (2). He has contended firstly that 
a satire on the founder of a religion neces- 
sarily implies satire on the followers of 
that religion. In my opinion this is not 
necessarily so. 

Secendly, the learned Government Advo- 
cate has formulated the proposition that 
satire on a religious leader by some one 
not his follower is within s. 153-A if there 
is something to show that he is satirizing 
the religious leader because he belongs to 
another community. ° 

He has argued thirdly that in this parti- 
cular case words defamatory to the Muham- 
madans as a class are used, but I have not 
been able fo find any such words. 

Fourthly, he has contended that, at any 
rate, feelings of: contempt for Muslims 
would be aroused among the Hindus and, 
therefore, feelings of enmity and hatred 
would be roused among the readers of 
this pamphlet. This aspectof the case, he 
. admits, was not considered in fhe Courts 
below at all, |, 

In reply Counsel for the petitioner con- 
tende that “contempt” is not the same as 
“hatred” or “enmity” and that the words 
in s. 124-A of the Indian Penal Code are 
wider than the words used in s. 153-A. 

The learned Government Advocate fur- 
ther contgnded that in view of the tension 
between Hindus and Muslims and the fact 
that the Muhammadan community is more 
fanatical on the question of religion than 
other communities, a satire on the founder 
of the Muslim religion is more likely to 
'prombte hatred and enmity between the" 
masses than a satire on the founder df an- 


other religion,e.g.,OHristianity. Iam unable ' 


to accept the argument that the ignorance 
or fanaticism of a particular gommunity 
should determine the nature of an det. 
It may aggravate the offence in certain 
cases but if cannot be held that the words 
used about the founder of one religious 
creed might mot come within the purview 
of s. 158-A and words used about the 
founder of another religious creed might 
come within that purview because of the 
known factthat one community will resent 
such words, more actively than the other. 
The ‘nature of the act, namely, whether* it 
i8 an offence or not cannot be determined 
by the reaction of the particular class. 


(2) 34 Ind, Oas. 974; 43 O. 591 at p. 596; 20 O. W, 
Ne 199; 23 C, LJ, 105; 17 Cr. L, J, 224, 
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As regards the argument that satire on 
the, founder of a religion by some one 
who is not his follower is within section 
153-A, if there is something to show 
that he is so acting because he belongs to 
another community, it seems fo me that 
no body who believes in a religious teacher 
will satirize him. It would follow, there- 
fore, that wherever there is a satire òn a 
religious léader and it. is impossible to 
determine to which conimunity the author 
belongs then the feelings of his followers 
will be roused against all who are not 
followers of that particular creed. I can- 
not consider that s. 153-A was meant to be 
used inso widea meaning. It seems to 
me that that section was intended to prevent 
persons from making attacks on a particular 
community asit exists at the present time 
and was not meant tostop polemics against 
deceased religious leaders however scur- 
rilous and in bad taste such attacks might 
be, for instance, if the fact that Mussalmans 
resent atfacks on their Prophet was to be 
the measure of whether s. 153-A applied or 
not, then a historical work in which the 
life of the Prophet was considered and 
judgment passed on his character by a 
serious historian might come within the 
definition of s.153-A. Iam unable to hold 
that s. 153-A was meant or was intended to 
prevent all adverse discussión of the life, 
and character of a deceased religious leader. 
Now this particular pamphlet discusses the 
matter ina way which,as I have already 
stated, can only arouse the contemptof all 
decent personsof whatever community and 
might well wound the religious feelings of 
certain Mussalmans, but I cannot hold that 
it would necessarily promote feelings of 
efimity and hatred between different classes 
of His Majesty's subjects.' That might be 
the result but as I have endeavoured to 
show that cannot be made the test of the 
section, The learned Government Advocate 
admits that there is no other section which 
would cover the particular case. Rahimatalli. 
Mahomedati v. Emperor (1)is a case under 
s. 153 and there the libel was ona living 
person, and the pamphlet was deliberately 
circulated among the followers of that 

erson, and, therefore, might well have 
come within the purview of s. 153. Ft seems 
to me “that “a clause might weil have been 
added tos, 297 by which the publication 


_ of pariphlets published with the intention 


of wounding the religious feelings of any 
person or of insulting the religion of any 
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person might be made criminal: 
say, that speaking for myself, P regret the 
absence ofsuch a clause but I am.unable 
to hold that this partitular case comes 
within the purview of-s: 153-A.> 

_I, therefore, reluctantly accept the reyi- ` 
sion and acquit Mie petitioner. 

E. L. Revision accepted. 

A, N. A. 


———— 


CALCUTTA HIGH COURT. . 
OniMiNAL ADMITTED APPEAL No. 97 or 1927. 
July-5, 1927. 

Present :—Justice Sir Charu Chunder 
Ghose, Kr., and Mr. J ustice | 
Gregory. 
SATYARANJAN BAKSHI AND ANOTBER—- 
ACCUSED—A PPELLANTS 
versus 
-EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), s. 124-A—Sedition— 
Duty of prosecution to prove bad intention—Intention 
how proved—Section liberally" construed —Imputation 
of motives, effect of —Protection of State interests — 

à Punishment. . 

The law of sedition as codified in India opas in 
substance the English Law of sedition. [p. 772, col. 2.] 

Ina charge under s. 124-A of the Penal Code, 


the prosecution must prove to the hilt that the inten- > 


tion of the writer or the speaker, whoever he may be, 
is to bring or attempt to bring into hatred or con- 

. tempt: or excite or attempt to.excite disaffection 
towards the Government established by law in British 
India. The essence of the crime of sedition, therefore, — 
consists in the infention with which the language i is ` 
used and what is rendered punishable by s. 124-A of - 
the Penal Code is the intentional attempt, 
successful or otherwise, to rouse as against Govern- ` 
ment the feelings enumerated in the section; SUE T 
mere tendency in an article to promote such feel- 

* ings is not spfficient to justify a conviction ; in other 
words, the prosecution must bring home to the: 
accused that his intention was as is described in the 
sectiow itself. [p. 773, col. 1.] : 

The intention of a writer or a speaker: however, 
‘has tobe gathered from the language used, in éhe 
particular article er speech which, is the subject- 
matter of the charge. When a man is charged in 
respect of anytRing that he has written, the meaning 
of what he wrote must be taken to be his meaning 
and that meaning is what his language would be 
understood to mean by the people to whom it is ad- 

» dressed. [ibid] 

The offending article must be read as a whole ina 
fair, free and liberal spirit. 
upon an objectionable sentence here or a strong word 
there’ but the article as a whole should be dealt with 
„ina spirit of freedom: It should not be véewed with 


an eye of narrow and fastidious criticism but should ` 
be viewed in a: free, bold, manly and. generous spirit. e 


, towards the accused. Fibid. ] 

The expression “attempts: to- bring intq hatred or 
contempt or excites or attempts to excite disaffection’ 
must, as & rule of construction, be very narrowly 
voastrued 50 as to interfere as little af possible 
with the liberty “of .the subject and ‘the freedom 
ef speech. [p, 773, cols. 1 & 2] , 


x d ti 
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dt. & party publishes any matet ina newspaper 
and it contains no more than a ealm, dispassionate 
and quiet discussion „showing possibly a little feeling 
inthe man's mind, that willnot be sedition; but in 
the article goes beyond and attributes improper ,and 
dishonest or corrupt motive and thereby is calculated 
4 to excite tumult, then it is sedition. [p. 773, col. 2.] 


While a ‘very large amount of latitude is and must ' 


be allowed: to writers in the publie press, the 
interests of the State mustat the same time be not 


lost sight of and writers cannot under the guise , 
- of critiaism of public affairs be allowed to indalge in . 


attributing base, improper or dishonest, motives to 
- those who carry on the work of the Government of the 
country. ‘[p. 774, col. 1] 

The fact that an article..was written ata time of 
great public excitement and the writer was penning 
his,article inan exasperated mood will go towards 
the mitigation of sentence but cannot be held to con- 
stitute an.exeuse. [ibid.] 

In considering whother an article published ina 
newspaper is seditious or not, itis not proper to 


allow articles subsequently published in the news. 
“paper to be.admitted in evidence, [p. 774, col. 2.] 
Though sedition isa serious offence, many factors 
have got to be taken into consideration in awarding ; 
The object of the State in instituting | 


punishment, 
prosecution for sedition is not to take ANDANG 
action. [ibid.] » 


Criminal admitted appeal T the eon-., 
: -~ vietion and. sentence passed “by the Chief 


Presidency Magistrate, Calcutta, dated the 
9th February, 1927. 

Mr. N. K. Basu, Babus Suresh Chandra 
Talukdar, . 
Radhika Ranjan Guha, for the Appellants. 

"Mr. B. L. Mitter (Advocate. TURNER for 
the Crown. 


JUDGMENT.—This is an appeal by 
two persons named Satyaranjan Bakshi and 
Pulin Behary Dhar who have been convict- 
ed by the learned Chief Presidency Magis- 
trate of Oalcutta under s,124-A of the 
Indian Penal Code and sentenced as 
» follows, namély, the first appellant to suffer 
rigorous imprisonment for a period of three 
months and to pay a dine of Rg 360 and, 


in default, to updergo one month's rigorous ^ 


imprisonment and the second appellant to 
p3y 2 fine*of Rs. 250 and, in default, to suffer 
rigorous imprisonment for two months. 
The first appellant is the Editor'and second 
appellant is the Printer of a newspaper 


published in Calcutta called the Forward,’ 


They were charged under*s. 124-4 of the 
Indian Penal Code for having Brought or 
having attempted to bring into hatred or 
contempt and for having excited. or having 
"attempted to, excite disaffection towards 
‘the Government established by law in 
‘British India by editing, printing and pyb- 
lishing. respectively an article entitled 
“Anarchy in Pabna" in the issue of the 


: F'orward newspaper dated the 7th July, 1926 


| * 


Ramendra Chandra Roy- and. 
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Thearticle in question will have to be 
dealt with in detaib later on. But it may 
be observed at thisstage that, aecording to 
the learned Chief Presidency Magistrate, 
the first paragraph of the article contains 
a sneer at Government and at the services 
through which it works. The second para- 
graph is described by thelearned Magistrate 
as an attack on the policy of the then 
^eting Governor of Bengal and, ig his 
opinion, itcontains a sneer at the impar- 
tiality of the bureaucracy; and the third: 
paragraph which isthe final paragraph is 
to the effect, according to the learned 
Magistrate, that the Governor or the Acting 
Governor takes his cuefromthe Government 
in Whitehall wherethe Hindu-Moslem strife 
is a trump card in the hands of the British 
Imperialists and that the bureaucracy 
here know what policy they are expected 
by the Parliament to follow. - The offending 
article, as stated above, was published on 
the 7th July, 1926, at a time when a serious 
outbreak of lawlessness had taken place in 
the District of Pabna. It is argued on behalf 
of the appellants, first, that the Article read 
asa whole and given a fair meaning-is not 
seditious within the mischief of s. 124-A of 
the Indian Penal Code; secondly, that if it 
is alleged that there is in the Article an 
imputation of motive, the motive such as 
js to be discerned in it isa motive attribut- 
ed to Parliament and the British Foreign 
Office and that, if that is' so, it is not an 
offence under s. 124 A. ofthe Indian Penal 
` Code read with s. 17 thereof: thirdly, that the 
learned Magistrate was clearly in error in 
admitting in evidence Articles published in 
the Forward newspaper on dates subsequent 
to the 7th July, 1926, and, lastly, that the 

sentenees imposed on the appellants are 
out of all proportion, if they should” be 
found guilt$ of having committed an offence 


punishable under s. 124 A*of the, Indian: 


Penal Code. . 

We have had the advantage of hearing Me. 
Basu at great length on behalf of the appel- 
lants and Mr. Advocate-General on behalf 
of the Crowa., Mr. Advocate-General has 
contended thatethe Article id question is 
nothing more nor less than as follows: in 
the opening paragraph attention is called 
to the situation in Pabna where, as is 


* stated above, there had been a very serious. 


outbreak of lawlessness and it is sarcasti- 
cally remarked that, although the Goverh- 
mént has an efficient Police*and an efficient 
Civil Service, nothing had been done to 
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check the lawlessness which was prevalent 
at the time jn Pabna and that the Govern- 
ment had been singularly inactive in its 
primary duty of maintaining law and order. 
In the second paragraph, according to Mr. 


. Advocate-General, the writer argues that 


the situation in Pabna is inexplicable hav- 
ing regard to the fact ‘that a tried and ac- 
complished administrator in the person of 
Sir Hugh Stephenson—the Acting Governor 
of Bengal—is at the head of affairs, unless 
it be that Sir Hugh Stephenson is following 
what is desoribed as the “Favourite wife 
policy” and that he has an object behind 
the inaction of his Government, namely, 
to encourage communal tension so that a 
scheme described as Sir Abdur Rahim's 
scheme of forming a Moslem-block in the 
Bengal Legislative Council may be eifec- 
tuated. In the vbird paragraph, according 
to Mr. Advocate-General, the argument of 
the writer is that there is nothing strange 
whatsoever in the action or inaction of the 
Local Government seeing that the policy 
of Parliament and the British Foreign 
Office is to Bet the two communities Hindu 
and Moslem, by the ears, and thereby in- 
definitely postpone the realization of self- 
Government or Swaraj which, if it once 
come to existence, would make the Civil 
Service and the Executive completely res- 
ponsible to an elected Legislature. Mr, 
Advocate-General contends tpat tho mean- 
ing of the article is to be collected from 
the whole article itself and that, if one 
reads the article as a whole one cannot 
but come to the irresistible conclusion that 
the writer was leading up to this, namely, 
that there was behind theaction of inaction 
of the Government a deeply laid motive 
which was a dishonourable one and iñcon- 
sistent with the elementary duties of a 
Government and heargues thatif, as amatter 
of fact, an improper motive has deen attri- 
buted tò Government for its action orinaction 
in the matter of the distrubances in Pabna, 
the Article does come within the mischief ofs, 
124 A of the Indian Penal Code and, there- 
fore, is not protected by any of the excep- 
tions and, in particular, by exception (2) to 
the said section. 

Now, so far as s. 124-A of the Indian Penal 
Code is concerned, its interpretation is now 
settled and has been so settled for some 
time past accordfag to a long series of 
judicial decisions in India. As is well- 
known, fhe section itself, although drafted 
by the first Indian Law Commissioners did 


Li 
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not find place in Lord Macaulay's original 
daftof the Indian Penal Code, but was 
added to the Oode itself in 1870 at the 
instance of the late Sir James l'itzjames 
Stephens. The law as codified in India 
represents insubstance the English Law of 
sedition, although as has been stated in one 
of the judgments to which our attention 
was called—" much morecompressed and 
more distinctly expressed.” ^ 
Now, in a charge under s, 1241.À of 
the Indian Penal Code, the prosecution must 
prove to the hilt that the intention of 
ihe writer or the speaker, whoever, he 
may be, is to bring or attempt to bring 
into hatred or contempt or excite or 
attempt to. excite disaffection towards 
the Government established by law in 
British India. The essence of the crime of 
sedition, therefore, consists in the intention 
with which the language is used and the 
Magistrate has correctly stated that what is 
rendered punishable by s. 124-4 of the 
Indian Penal Code is the intentional attempt, 
successful or otherwise, to rouse as against 
Government the feelings enumerated in the 
section and that a mere tendency in an 
article to promote such feelings is not 
sufficient to justify a conviction; in other 
words, as indicated above, the prosecution 
must bring heme to the accused that his 
“intention was as is described in the section 
itself. The intention of a writer ora speaker, 
however, has to be- gathered from the 
language used in the particular article 
or speech which is the subject matter 
of the charge. When a man is charged 
in regpect of anything that he has 
written, the meaning of what he wrote 
must be taken, as Sir Lawrence Jenkins said 
in a case decided in Bombay, to be his 
meaning arfd, that meaning is whas his 
language would be understood to mean by 
the people to whom it is addressed. The 
Article in the present case is in the English 
language and obviously it is addressed to 
people who havea fair and workingacquaint- 
ance with the English language. But, 
while the intention is to be judged-from the 
' language itself, the offending article must 
be read asa whole in a fair, free and libergl 
spirit, Jt has been said thgt one should note 
pause upon an objectionable semtenoe here 
or a strong word there but that tht article 
as a,whole should be dealt with in æ spirit 
of freedom and'should not be viewed with 
an eye of narrow and fastidious criticism 
but, as has been said in another case, should 
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be viswed in a free, bold, manly and 
generous spirit towards the accused. Aswa 
read the cases to which our attention was 
drawn during the courseof the argument, the 
expression in the section " attempts to 
bring into hatred or contempt or excites or 
attempts to excite disaffection” must, as a 
rule of*construction, be very narrowly'con- 
strued so as to interfere as little as possible 
with the liberty of the subject and the 

freedom of speech. 3 

In one of the cases to which Mr. Basu 
drew our attention,it is said that every 
man has a right to give every public matter 
a candid, full and free discussion; but 
although people have a right to discuss 
grievances, they must not do soina way 
calculated to excite tumult; in other words, 
ifa party publishes any matter in a news- 
paper and it contains no more than a calm, 
dispassionate and quiet discussion showing 
possibly a little feeling in the man's mind, 
that will not be sedition; but if the Article 
goes beyoad and atrributes improper and 
dishonest or corrupt motive and thereby 
is calculated to excite tumult, then it is 
sedition. 

Rearing these principles in mind, we have 
anxiously and with such care as we are 
capable of considered the article in question. 
The first paragraph taken by itself does 
not, in our opinion, offend against s.124-A * 
of the Indian Penal Code. The writer 
was obviously entitled to draw attention 
to the s'ate of things in Pabna and to com- 
ment, if the facts were true on the inaction 
of the Government severely and even 
saycastically. But the paragraph in ques- 
tion aannot be isolated from the rest of the 
Article nor can the two other suceceding 
paragraphs be isolated and dissected for 
discussion apart from what is contained in 
para. 1 of the Article. Mr. Basu argues 
thdt what the writer has said, stripped 
of verbiage, is this, namely, that the 
administrators in India are fond gf following 
the policy of * Divide and Ruļè " compendi- 
ously described as the“ Favourte Wife 
Policy " and that, for the purpose of securing 
a majority in favour of Government in the 
Legislative Council of the Province, the 
Government has chosen to be inactive 
notwithstanding the fact that the disturb- 
ances in Pabna to which reference had been 
malein an earlier part of the article had 
taken place and that there was nothing to 
wonder at the attitudeof the Acting Gover- 
nor because the established policy of the 


YEL 
Parliament and the British Foreign Office 
. was to promote discord between the Hindu 
and Moslem Communities. Mr. Basu’s point 


. is that, if a motive has at all been ascribed. 
to the Local Government, it is a. motive 


~ . which is commonly attributed by one politi-: 
cal party to its opponent and that the attri- - 
* butign ofa motive of this description does 


not-bring the writer. within the misthief of 
8.121-A of the Indian.Penal Code. As we 

. have said, we have very fully considered 
this matter not only because ofits wide and 
intrinsic importance tothe questionof free- 
dom of discussion butealso on account of its 

. importance so far as the appellants are con- 
cerned and we have come to the conclusion 

. that the Article in question, taken as a 
whole, does offend against the provisions of 
p. 124-A of the Indian Penal Code. ` 


The very cases to which Mr. Basu drew. 


our attention show unmistakably that 
while a very large amount of latitude is and 


must be allowed to writers in the ‘public | 


press,.the interests of the State must at the 
same time be not lost sight of and that 
writers cannet under the guise of criticism 


“of publie affairs.be allowed to indulge in’ 


attributing base, improper or dishonest 
motives to those who carry on the work of 
the Government of the country. If the 
writer had merely said that -administrators 
follow the policy of "Divide and Rule". in 
India, that perhaps by itself, could not come 
within s. 124-A but in this case, -ther can 
' be no doubt whatsoever-—and we say this 


after repeated perusals of the article—that ` 


a distinctly improper motive has been at- 
tributed to .Government. when the writer, 
said that. the whole business, namely, the 
inaction gf the Gevernment was ‘one of 
political manouvering calculated to secure 

' an advantage to Government in the Bengal 
Legislative Council. We shallenot fail to 
“take note of: the fact, as the concludeng 
portion of our judgment will show, that 
the article was written at a time of great 

` publie excftement and thatthe writer was 
< penning his “article in an exgsperated 


“mood. But- these considerations will go: 


‘towards the mitigation .of sentence and 

they donot and cannot be held to constitute 

, an excuse. for the article 

.:' Therefore, on Mr. Basu's first point; we are 

qf opinion that the article does come within 

the mischief of s. 124-A of the Indian Penal 
‘Code. i 


..- As regards Mr, Basu’s second point, ` 


^» 9 t 
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‘namely, tltat, if amotive has beeh attribut- 


ed at all, it has been so attributed against 
the British Parliament and the British 
Foreign Office and not against the Govern- 
ment in this Country, the third: paragraph 
of the article taken with the two prévious 
paragraphs constitutes a sufficient refuta- 
tion of it. Itis an argument which has no 
foundation of any substance whaisoever to 
sustain it. | > TM 

The answer to the *second point really 
disposes of Mr. Basu's third point. 

Ae regards the fourth point, Mr. Advocate- 
General at the very outset intimated to us 
that he did not propose to rely on any other 
Article which was subsequently published 
in the Forward newspaper.. We need not, 
therefore, take any notice of the fact that 
Articles subsequent: to the 7th July, 1926, 
published in the Forward, newspaper have 
been allowed to be admitted in. evidence. 
They should not have beef admitted in: 


„evidence. ` ; 


Lastly, there is the question of sentence. 
The object of the Crown in instituting pro- 
ceedings of this nature is not to take vindic- 
tive action. The cases in England show that 
sedition is and has always been considered 
as à very serious offence. But while itis a 
serious offence many factors have got to be 
taken into consideration in awarding punish- 
ment and, on a full consideration of every- 
thing that has been argued before us and 
having perused the entire record, we are 
of opinion that the ends of justice will be - 


- sufficiently met if we reduce the sentence 


of imprisonment imposed on thg first appel- 
lant Satyaranjan Bakshi from the period of - 
three months’ rigorous imprisonment to' a 
period of a fortnight's simple imprisonment 
and alter the fine to one of five hundred 
rupees and, in default, to suffer simple im- 
As 
regards the second appellant Pulin Behary 
Dhar the fine will be reduced from rupees 
two hundred and fifty to a sum of rupees 
one hundred and, in default one "month's 
simple imprisonment. With this modifica- 
tion, the appeal will be dismicsed. 
The, first appellant Satyaranjan Bakshi 
must surrender to his bail and serve out the ` 
gentence now imposed on him. 


Appeal d ismissed. 


A. Near e 
: Sentence reduced. 


à 
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LAHORE HIGH COURT. 
FULL BENOH. 
OmuINAL Case No. 1 or 1927. 
June 21, 1927. 
Present:—Mr. Justice Broadway, 
Mr. Justice Zafar Ali, Mr. Justice Addison, 
Mr, Justice Tek Ohand and 
Mr. Justice Coldstream. 

In the matter of Tag CowTEwPT oF Courts 
Aor XII or 1926 AND In the matter of 
Me. D. S. BUKHARI, Eprron, AND Maulvi 
NUR-UL-HAQ, PRINTER AND PUBLISHER 
or Tag MUSLIM OUTLOOK, LAHORE. 


Contempt of Court—Summary proceedings—Juris- 
diction of Lahore High Court—Imputation of im- 
proper motives to a Judge—Action, when to be 
taken. 

The Lahore High Court has jurisdiction to proceed 
summarily in cases of contempt of its authority. [p. 
788, col. 2.] 

In the matter of Habib (1) and Surendra Nath Baner- 
jee.v. Chief Justice and Judges of the High Court at 
Fort William in Bengal (2), relied on. E 

Courts are of necessity presided over by Judges 
who like all other men are mortal and liable to err. 
It is no offence to subject their decisions to fair, 
honest and reasonable criticism. Suchgcriticism may 

. be couched in strong, perhaps, even .extravagant, 
language but to ascribe their decisions not to error 
but to improper motives is to bring .the Judge 
himself and the whole Court into contempt and to 
undermine the confidence of the publie in all 
judicial pronouncements and determinations. Noth- 
ing can be calculated to bring & Court or a Judge of 
a Court into contempt more than to impute improper 
motives to that Court or Judge in its or his decision. 
[p. 788, col. 1.]4 

Tt isonly when there is a clear case that any 
Court should exercise the extraordinary jurisdiction 
that it possesses in matters of contempt, but in 
approaching an article with a view to attempting to 
ascertain what it means the only rule is to ascertain 
and to place upon that article reasonable interpreta- 
tion. [p. 789, col. 2; p. 790, col 1] ^ 

A newspaper article while criticising the judgment 
delivered by a Judge of the Lahore High Court 
attributed to the Judge a deplorable lack of ex- 
perience and of a sense of responsibility and a 
remarkable want,of competence and care asa Judge 
and it went onto state that an enquiry should be 
made into tie circumstances under which that ex- 
traordinary judgment was written, because there was 
a bona fide apprehension that there must have been. 
an extraordinary cause for its patent aberration 
which it was a public duty to expose : 

Held, that the allegations contained in the article 
amounted toclear contempt of Court inasmuch as it 
imputed improper motives to the Judge in delivering 
his judgment. [p. 790, col. 1.] 

Semble.— It does not amount to contempt of Court to 
call upon a Judge to resign his seat on the Bench. 
[ibid ] BOSE DUE: 

Rule against the Editor, and Printér of 
paper known as the ‘‘Muslity Outlook.” 


The Government Advocate, in, support of 
the rule, 


` 
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Chaudhry Zafrulla Khan, Dr. Muham- 
mad Alam, M. Jalalud-Din and. Malik 
Muhammad Amin, for Mr. D, S, Bukhari, 
Sheikh Niaz Muhammad, Mian Abdul Aziz 
and Ohaudhry Abdul Ghani, for Méulvi 
Nurul-Haq, to show cause. 

Zafrulla Khan.—Before your Lordships 
are invited to consider the merits of this 
case I have to submit a preliminary ob- 
jection, namely, that this Court has no 
jurisdiction to take summary proceedings 
in respect of a contempt of its own author- 
ity. I am aware that on a previous occasion 
this Court has held that it has such jurisdic- 
tion. I refer to the case of In the matter of 
Habib (1). The judgment, however, states 
that no objection to the jurisdiction of the 
Court was raised by the accused in that 
case. The Court itself considered this 
question presumably on the submission’ of 
the learned Government Advocate and came 
to the conclusion thatit had jurisdiction 
to proceed summarily in a matter ‘of con- 
tempt. Two rulings Surendra Nath Baner- 
jee v. Chief Justice and Judges of the High 
Court at Fort William in Bengal (2) and In 
the matter of- Sashi Bhushan Sarbadhicary 

` (3) are referred to in that judgment. During 

the course of my submission I shall invite 
your Lordships’ attention to these rulings 
and shall try to show that these rulings 
do not necessarily lead to the conclusion 
that this High Court has summary juris- 
diction in matters of contempt. 


During the short time at nty disposal I 
have been- able to discover only Sayed 
Habib's case (1) in which it has been laid 
down that a non-Presidency High Court 
possesses such jurisdiction. That decision 

e was given by a Bench of this Court com- 
pesed of three Judges whc happen also to 
be members ofthiseBench. But “as this is 
a larger Beneh than the one which decided 
Sayed Habib's case (1) that decision is not 

¿binding upan this Bench. 

[Broapway, J.—There is a decision of the 
Allahabad High Court reported as Hadi 

' Husain v. Nasir-ud-din Haidar (4) in which 
that High Court has helg that it has juris- 


es 
(1) 89 Ind. Cas. 833; 6 Lah, 528; 26 Or. L. J. 1409; 
A. T. R. 1926 Lah. 1 (F. B). 
(2) 10 C. 109; 101. A. 171; 4 Sar. P. C. J. 474; 5 Ind. 
Dec. (x. s.) 76 (P. CO). > 
(3) 29 A. 95; 17 M. L. J. T4; 4 A. L J. 34; 9 Bom. Iy. 
* R.9; 110. W.N. 273; 50. L. J. 130; 2 ML. T.1;8 
Or. L. J. 152; 34 I. A. 41 (P. O). ; 
(4) 97 Ind. Cas. 108; 48 A. 711; 24 A. L. J, 849; A T. 
R. 1920 All, 623, | ` i 
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diction to deal summarily with matters of 
contempt ] ii Dy 

Zafrulla Khan.—1 have already submit- 
ted.that the time at my disposal was 
very short and it was not considered ad- 
visable to move for an adjournment of 
the present proceedings as the grant of 
such a request might have resulted in the 
disloeation of the Court's work for to-day. 
Ihav5,therefore, not been able to lo8k up 
the judgment referred to by your Lordship 
but I have sent for it and shall make my 
submission with regard to it during the 
course of my address. 

[Tsx Onawp, J.—Theye is a fuller report 
of that case in Hadi Husain v. Nasir-ud-din 
Haidar (4) ] "UN . 

Zafrulla Khan,—My  objeetion in this 
connection briefly stated is that the doc- 
trine of contempt of Court is a doctrine 
which is peculiar to the Common 
Law of England and that jurisdiction to 
proceed summarily in respect of contempt 
of Court is possessed and can be exer- 
cised by those Courts alone which possess 
Common Law powers. Those Couets which 
do not possess Common Law powers have no, 
jurisdiction to proceed summarily in matters 
of contempt, 

I may concede at the outset that this 
High Court is a Court of Record. It is 
expressly so constituted under its Letters 
Patent and there can, therefore, be no dis- 
pute on that point. But my contention 
is that every Court of Record merely 
because it is a Courtof Record does not 
possess such jurisdiction. The determi- 
nation of this matter turns upon the ques- 
tion whether a Court of Record does or 
does not possess Common Law powers, 
With regard to the Presidency High Courts 
in Indi& ites admitted that they possess 
Common Law powers and it js alleged that 
they have inherited these powers from 
the different Supreme Courts fo whose 
powers the Presidency High Courts havé 
succeeded. It will also not be denied that 
this High Court possesses no Common 
Under these cir- 

cumstances my. submission would ba «that it 
cannot arrbgate to itself powers which 
have not been conferred upon it and whsch 
sit does not possess merely because it hap- 
pens to have been constituted a Oourt of 
* Record. na . 

[ Tex Caanp, J.—Then according to you 
the question is whether all Courts of Re- 
cord possess such jurisdiction or merely 
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those Courts of Record which have Common 
Law powefs. | 

Zajrulla Khan.—That is the whole ques- 
tion. Now with regard to the Presidency 
High Courts I would draw your Lordships’ 
attention to cl. 4 of the Oharter of 
the Supreme Court of Calcutta of the year 
1773. This clause clearly. states that the 
Judges of the Supreme Court would have 
the same powers as are possessed by tbe 
Judges of the Court of King’s Bench in 
England. I would nest draw your Lord- 
ships’ attention to s.9ofthe Indian High 
Courts Act of 1861, This Act conferred 
upon Her Majesty the Queen the power to 
establish High Courts in the Presidency 
towns and other places in India and to 
define the powers and jurisdictions of such 
High Courts. Section 9 of the Act states 
that the Presidency High Courts would 
exercise the same powers which were 
exercised by the-Courts which are ,abolished 
by the Act, that is to say, the Supreme 
Courts and Diwani and Nizamat Courts. 
This makes it absolutely clear that the 
Judges ‘of the Presidency High Courts 
were given thesame powers as the Judges 
of the Supreme Courts and these powers I 
have already submitted were the same as 
those of the Judges of the Court of King's 
Bench in England. With regard to the Presi- 
dency High Courts, therefore, there can be 
no doubt that they possess fommon Law 
powers which they have inherited from the 
Supreme Courts. Thevarious jurisdictions 
and powers conferred upon this High Court 
are detailed in its Letters Patent and there 
is nothing in the Letters Patert of this 
High Court to show that this Court has 
‘Common Law powers or has the same 


. powers which are possessed and exercised 


by ¢he Presidency High Courts. 

(Tsx Cuanp, J.—TheHigh Courts of Petty 
Colonias have exercised such eurisdiction 
aud the Privy Council has upheld the exer- 
cise of such jurisdiction by those Courts, 
Do we not possess even that such power 
as is exercised by these Petty Courts ?] 

Zafrulla Khan.—The size of a country or 
province has nothing whatever to do with 
this matter. The question is whether the 
Courts which have exercised this jurisdic- 
Hon do or do not possess Common Law 
powers. If they .possessed these powers 
they would have also jurisdiction to punish 
summarily * tontempts of their own au- 
thority. * . 

[Tex Cm:wp, J.— What is'the proof of 
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the fact that those Courts possess Common 
Law powers ?] POUR 

Zafrulla Khan.—Unless your Lordships 
have the Charters *of those Courts 
before you, you cannot say that those 
Courts had no Common Law powers. If 
one is to proceed merely upon the basis 
of what is a probability the probability 
is that those Courts did possess Common 
Law powers. One of your Lordships has 
described those Courts as Courts of Petty 
Colonies. That in'itself would bean in- 


' dication of the fact that those Courts pos- 


sessed Common Law powers. In the first 
place in the Colonies the Common Law of 
England would generally prevail and 
secondly, so long as the laws and procedure 
of a Country are not explained and regu- 
lated by means of Statutes*and statutory 
rules the gaps would be filled by the ap- 
plication of the Common Law, particularly 
in the Cglonies. In this very Country in 
the beginning during the days of the Hast 
India Company when the limits of the 
jurisdiction of the different Suprefne Courts 
did notexceed those ofanordinary district as 
constituted.at the present day the Supreme 
Courts were given Common Law powers. 
At that time the Supreme Court of Calcutta 
had only four Judges and was in that 
respect a small Court but it had Common 
Law powers. 
cises jurisdictYon over two Provinces and 
is composed of thirteen Judges but Com- 
mon Law powers have not been conferred 
upon it, The reasof is that the law was 
in the early days in an indefinite and 
confused atate and it was difficult to frame 
Laws and Regulations within a short period 
which should meet every contingency. It 
was, therefore, necessary to confer upon 
Courts constituted in those early days Com- 
mon Law | powers so that matters which 
were not regulated by express Statute ap- 
plicable to India may be decided accord- 
ing tothe Common Law of England, but 
as the law of this country expanded this 
necessity disappeared and no such powers 
were conferred upon subsequently constitut- 
ed High Courts. : 


[Broapway, J.—This is also a Court es- 
tablished by His Majesty and our powers 
have also been conferred directly by «Tis 
Majesty.) . fei 

Zafrulla Khan.—No body questions that. 
The question is what are the powess which 
have been conferred upon your Lordships, 
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I was explaining in answer toa question 


-.from.one' of the Hon'ble members of the 


Bench that the possession of Common Law 
powers does not depend upon the area or 
extent of a Country or Province. The pro- 
bability is that Courts in the Qolonies 
possess Common Law powers. For. instance, 
1t has been. remarked in Governor of Bengal 
v. Moti Lal Ghosh (5) that the Supreme 
Oourt* of Victoria has exercised Corhmon 
Law powers from the beginning. 

I have explained that the Letters Patent 
of this Court do not confer any Common 
Law powers upon this Court. Nor can any 
such jurisdiction as, is under discussion 
be derived from any thing contained in 
the ancient law of this Country. Iam not 
aware that there was before the introduction 


‘of the British administration any body of 


laws prevalent in this Country which may 
be described as the Common Law of 
India. Even if there was such a body of 
laws one has never heard of the doctrine of 
contempt of Court having been recog- 
nised in the ancient Courts of this 
Country. e : i 
Sofar as the question of any inherited 
powers is concerned the predecessor of this 
Court in this Province was the Chief Court 
of the Punjab and that was not a Court 
ef Record. That Court had admittedly no 
jurisdiction to deal summarily with mat- 
ters of contempt. I would, therefore, sub- - 
mit that this;Court has no such jurisdic- 
tion either under its Letters Patent or by 
way of inheritance or under any Common 
Law or other law of this Country. 
[Baoapway, J.— This Court has held in 
another case after Sayed -Habib's case (1) 


‘that it has such jurisdiction.] 


beer reported. . x 
[ Bsoapway, J.—It might not have been 
reported but it has been so held.] 
.Zafrulfa Khan.—Nevertheless the ques- 
tfon is still open to discussion before this 
Beneh on the principles which I have just 
submitted. Ishall now draw [he «attention 


‘Zefrulia Khan.—That judgment has not 


.ofthe Court to those rulings on the basis 


of which it was held in Sayed Habib's cas 
(1) that this Court had jurisdiction in such 
masters. The first case is Surendra Nath 
Banerjee v. Chief Justice and Judges of the * 
High Court at Fort William in Bengal (2) 
which isa decision of the Privy Opuncil. ° 
This cage related to the Calcutta High Court 


(8) 20 Ind. Cas. 81; 41 O. 173; 14 Or. L. J. 321; 
W. N. 1253; 18 Q. L. J. 452, T. D. J. 321; 170, 
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which is a Presidency High Court and 
which as Ihave submitted possesses Com- 
. mon Law powers. In that, judgment their 

. Lordships ofthe: Privy Council have ex- 
pressly remarked that the powers poasess- 
ed by the Oalcutta High Court to deal 
summarily with matters of contempt are 
inherited by it from the Supreme Court 
and that those powers are not exercised by 
virtae of any Indian enactment bu’ purely 
on the basis of the Common Law. This 
judgment clearly shows that these powers 
can be derived from Common Law and 
cannot be exercised on any other ground. 
The next case is In the matter of Sashi 
Bhushan Sarbadhicary (3). This is also a 
judgment of the Privy Council. The facts 
of this case are that Mr. Sarbadhikari, an 
Advocate of the Allahabad High Court, 


was repremanded from the Bench while he . 


was arguing acase. He resented this and 
published an article in a paper of which 
he was the Editor, concerning this inci- 
dent. 
'  [Broapway, J.—Is it necessary to go into 
' the detailsof that Article ? ] 7 : 
Zafrulla Khan.—1have purposely omit- 
ted any mention of the subject-matter of 
that article but in order to understand the 
. facts of that case it is necessary to state 
that the whole trouble arose out of the 
article which Mr. Sarbadhicari published 
in hispaper. The article certainly amount- 
ed to contempt of Court. The Allahabad 
High Court took disciplinary action against 
Mr. Sarbadhieari as an Advocate under 
the Letters Patent and suspended his li- 
cense for a period of four years. The 
action’ of the Allahabad High Court in 


taking disciplinary action against the Ad-, 


vocate rather than proceeding against him 
summarily by way pf contempt, the latter 
being a much more prompt and effective 
proceeding,shows that the High Gourt was 
in doubt whether it could proceed by way 
of contempt *, 
" [ Broapway, J.—It is: possible that the 
Judges thought that it would be greater 
punishment’ fer the Advocate to take away 
his license for’ period of four years than to 
send him to Jail for six months. ] 

Zafrulla Khan —We could assume, this 
only on the supposition that before hearing 
the accused the Court had decided what 


punishment it was going to inflict upon ` 


him. 
Broapway, J.—That dogs not follow. | 
Zafrulla Khan.—The stage for deciding 
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whether proceedings should be taken in 
contempteor under the Letters Patent was 


. before a notice was issued to the Advocate 


and ifths consideration which your Lord-' 
Ship has mentioned was present in the 
minds of the Judges who issued the notice 
it necessarily follows that they had deter- 
mined before hand that they were going to 
find the Advocate guilty and were going 
to deprive him of his license, for years. 
In any case the High Court did not insti- 
tute contempt procee@ings and from their 
decision the Advocate appealed in the Privy 
Council. In their judgment their Lord- 
ships of the Privy Council while stating 
the facts ofthe case have remarked that 
the article written by Mr, Sarbadhicari 
could also have formed the subject-matter 
of contempt prcceedings and Mr. Sarbadhi- 
cari could have been sentenced to im- 
prisonment and fine in respect of it. This, 
as I have stated, was remarked in passing. 
The question whether the Ailafabad High 
Court had jurisdiction to proceed summari- 
ly in masters of contempt wás not before 
the Privy Council and was not decided by 
them, The article in question certainly 
amounted to contempt and their Lordships 
stated that contempt proceedings could 
have been taken in respect of it. They 
were not deciding the question of juris- 
dietion whieh was notin dispute and was 
neither discussed before them nor decided 
by them. ^ 

[Broapway, J.— We are in any case bound 
by that expression ofopinion by the Privy 
Council]. 

Zafrulla Khan.—My submission is that 
unless the Privy Oouneil has given a deci- 
sion on a matter which isin dispute before 
it your Lordships are not bound by any- 
thing which the Privy Council might say, 
however, respectfully your Lordships might 
be inclined to view any ression of 
opinion by the Privy Council on any mat- 
ter. Recently the- Privy Council have re- 
versed à judgment of this High Court 
by applying the provisions of an Act which 
is not applicable in the Punjab. Now we 
know that that Act does not extend to the 
Punjab and shall it become applicable in 
the future to the Punjab merely because 
the Privy Council have mistakenly suppos- 
ed that it is applicable here ? Š 

[Broan way, J.—The Legislature has set 
that matterright.] ae 

Zafralla Khan.—No doubt the Legigla- 
ture has set it right but before it was so set 


..ground that it 
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Court refused to follow the decision of their 
Lordships of the Privy: “Council on . the’ 

was passed. upon a clear mis- - 
apprehension,» = | ..| | ANE 
[Broapway, J.—In any case the facts of." 


' the ease have nothing to: do with this 


case. | `- . QE 
Zafrulla Khan.—The facts of the two 
cases, are no doubt distinct but^my object . 
in referring to that case was to show that 
even a judgment of. the Privy Council may 
be. based on such a clear mistake that it 


“may not, be binding upon- Indian Courts - 


aud so far asthe remark in In the matter of 
Sashi Bhushan Sarbadhicary (3) is concern--. 
ed it was not even a decision on any 
question but was merely a passing remark 
made during the courae of stating the facts 


| of the case. 


The Allahabad High Court has held. in 
Hadi Husain v. Nasir-ud-din Haidar (4) that 


. it has jurisdiction to proceed summarily in 


.' matters ofcontempt. In that casethe question 


..related «both to the contempt of *à Subordi- 


nate Oourt and the contempt of the High 


‘Court itself. Sofar as their own contempt 


was concerned their Lordships followed ~ 


‘the remark in Zn the matter of Sashi Bhu- 


shan Sarbadhicary (3) and the matter was 


‘not discussed from the point. of view whe- 


therthe Allahabad High Court does or does: 


not possess Common Law powers. >` _ 


[Broapway, J.— There are remarks in the 
judgment of BoyseJ., which show that 


' this matter was discussed in the course of 


arguments.) > 

© Zafrulla Khan.—Inany case Hadi Husain 
v. Nasir-ud-din. Haidar (4) does not carry , 
the matter any further than In the matter 


j - of Habib (1) and with regard to both these 


judgments I Have already submitted my 
criticism. eIn conclusion {f wish tg-submit 
that these proceedings are -of a criminal 
nature and inthe absence of powers ex- 
pressly conferred the Court ought to hasi- 
tate to-assume such powers. "Wr 

|BRoapwaY,'J.—These proceedings have 
not been instituted in the exercise of ‘our 


' .eriminal powers ] 


. . 

Zafrulla Khan.—The case is so describ- 
ed in-the notice issued and such proceed- 
ings are always regarded. as criminaf in . 
their nature. For instanced jn Governor of * 
Bengal v. Moti Lal Ghosh (5) not only the pro- 
ceedings are described as criminal but 
it is further stated that the exercise of 


* 
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these powers is: tantamount to the creation 
of a-new offence and that the Court ought 
to bechary of creating new offences. I 
have shown, that this Court. possesses, no 
Common Law powers and there is no rea- 
son why a peculiar doctrine of the Common 
Law should be selected as being a doc- 
trine which is applicable to this Court al- 
though no other doctrine of Common. Law 
is so applicable. : 

In some cases, particularly in English. 
‘cases, remarks are to be found to the effect 
that every Court of Record has power to 
deal summarily with matters of contempt, 
but in these cases it. has been assumed that 
all Courts of Record possess Common Law 
powers, Where such powersare non-exist- ` 
ent this assumption would fall to the’. 
ground. Similarly it has been said that. 
as. there canbe no Court without a Judge ` 
so no Court can function properly in the 
absence of powers to deal summarily with 
matters of contempt. This doctrine may be 
applicable in England but is certainly not 
applicable ‘to India. .From' 1886 to 1919, 
the Punfab Chief Court continued to per- 
form its functions satisfactorily without the 
possession of such powers. . The Chief 
Court was the highest Court in the Pro- 
vince and exercised the highest civil and 
criminalpowers, This Court has been given 
very few powers in addition to those exer- 
cised by the Ohief Court and such powers 
are expressly defined in its Letters Pa- 
tent. If the Chief Court was able to main- 
tain its dignity in the absence of such 
powers there is no reason why such powers: 
should be necessary for the maintenance , 
of the dignity of this Court. . Similarly 
there are in some Provinces of Indig Courts 
exercising the highest jurisjiction which- 
do’ not possess these powerse anf inspite ` 
of the abseace of these powers they are 
able fo, maintain their authority and dig- 

"e would, therefore, submit that the 
mere factthata particular Court is the 
highest Court in any Province does not 
necessarily import the congluston that it 
has power to deal surhmayly with matters of 
contempt: ' z : 

On all these grounds I submit that this 
Court -has no. jurisdiction to deal summa- 
rily with contempt of its own authority 
and that the present proceedings being 
without jurisdiction. should be dropped. 

Government Advocate-—My Lords there 
are different -kinds of contempts, which have 
been described as civil and criminal. Where 
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an order of the Court is disobeyed, the dis- 
obsdience is described as civil contempt. 
Criminal contempt may be of different 
kinds, it may: consist of something done in 
Court during the course. of a judicial pro- 
ceeding, or it may be committed outside 
the Court. Outside the Court it may consist 
of comments made ona proceeding which 
is stidl sub judice, or it may consist of com- 
ments made after a case has been decided, 
“when the comments are of such a nature 
as to bring into contempt the Court 
which has decided the case. My learned 
friend has not,in the course of his argu- 
ments, distinguished between these differ- 
ent kinds of contempts. If this Court 
has jurisdiction to punish other kinds of 
contempts, it has certainly jurisdiction to 
purish a contempt of the latter kind, i. e., 
a cage like the present where the contempt 
consists of remarks made after the decision 
of a ease which reflect upon the impartial- 
ity or the fairness ofthe Judge who has 
decided the case. 


The power to punish a con%empt of 
this kind isnot an invention of modern 
days, but hab been exercised in Eng- 
land from ancient days. These powers 
are necessarily inherent in every Court of 
Record, and when,you constitute a Court 
of Record, you necessarily confer these 
powers upon such Court. It is admitted 
that the Lahore High Court is à Court of 
Record, and I would, therefore, submit that 
it necessarily possesses these powers. 


My learned friend has sought to makea 
distinction between Presidency and non-Pre- 
sidency High Courts. It has been laid down, , 
howevef,by their Lordshipsofthe Privy Cown- 
cil in Im the matter of, Sashi Bhushan Sar- 
badhicary (3) that the Allahabad High Court 
has jurisdiction to punish for contempt, 
although the Allahabad High Couftis not 
a Presidency High Court. It cannot be* 
said that this pronouneement of their 
Lordships of the Privy Council is à mere 
obiter dictum. * Whatever is said in a judg- 
ment of the Privy Council is bindingeupon 
Courts in Intlia,and-I submit that this pro- 
nouncement of the Privy Council is equal- 
ly binding upon your Lordships, The 
other judgments upon which I rely have 


already been brought to your Lordships’. 


notice by my learned friend. In the'matter 
of Hdbib(1) and Hadi Husainv,'Nasir-ud din 
Haidar (4) alsolay down that non-Presidency 
High Courts have jurisdiction to take sum- 
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mary proceedings in respect of contempt of 
Court. , 

In this connection I wish to draw your 
Lordships’ attention to the statement of 
objects and reasons of Act XII of 1926, 
which relates to contempts of Subordinate 
Courts. . 

|Beoapway, J.—The stalement of objects 
and reasons is not relevant for the inter- 
pretation of the provisions of a Statute. ] 

Government Advocate*—I am not asking 
your Lordships to interpret the provisiona 
I merely wish to show that 
in, passing this Act the Legislature assum- 
ed that all High Courts already possess the 
powerto punish summarily contempts of 
their own authority. 


[Broapway, J.— We cannot look into 
the objects and reasons even for “this pur- 
pose. | 

Government Advocate—I shall*not then 
call it a statement of objects and reasons. 
I shall regd itout to your Lordships as a 
part of my arguments and your Lordships 
can treat it as a written note of my argu- 
ments, 


[Broapway, J.— When you can attain the 
same object by referring to the provi- 
sions of the Act itself, why bring in the state- 
ment of objects and reasons ? 

Government Advocate :—In fany case a 
study of the provisions of this Act clearly 
shows that the Legislature has assumed that 
all High Courts already, bossess such powers, 
otherwise it would be an absurd situation 
that this Court has 1 
its subordinate Courts against contempt, 
but has no power to protect itself against 
such attacks. 

Iewould also draw your Lordships’ at- 
tention to page 75 of the Fifth Hdition of 
Maxwell's Interpretation of Stattites, where 
it is stated that the provisions of a later 
Act may assist inthe interpretation of the 
provisions of a prior Act, 

The contention of my learned friend that 
the judgments which support my views 
have not considered the question from the 
point of wew put forward by my learned 
friend, is not well-founded. Your Lord- 
shipg are aware that arguments of Counsel 
are*never fully reposted, and, therefore? one 
cannot ,heé certain that a question which 
has not beer reported was not discussed 
in arguménts, I submit, therefore, that 
this question must betaken to bave been 
fully. considered in these judgments, and 
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my learned friond's argument really does: 

not possess that originality whiah he has 

elaimed for it. : . 
With regard to the Cbief Court of the 


. Punjab, I do not admit that i$ had no power 


to punish summarily contempts of its own 
authority. This matter never arose for de- 
cision before the Chief Court, but ifit had 
arisen, Tam sure*the Ohief Court would 
have held that i; had such powers. 
Zafrulla Khan (in reply).—My learned: 
friend has described the various kinds of 
contempt, and has contended that when the. 
Oourt has the power to punish some kinds 
of contempt, it must follow that it has 
power to punish all, kihds of contempt. 
My submission isthat this argument is not 
at all tenable. The powers relating to cases 
of disobedience of the’ Court's orders are 
expressly regulated by statutory provisions, 
and no possible doubt can arise with re- 
gard to them. Similarly anything: done 
during ihe eourse of judicial proceedings 
which amountsto an interruption of these 


proceedings orto an insult ofthe presid- 


ing. officer of the Oourt,, is punishable 
under the provisions of the Indian Penal 
Code. And this is the very distinction 
which I wish to press upon the Oourtthat 
where the Oourt has been given express 
power to punish certain kinds of contempt 


and has not any express power to punish 
` ‘certain other,kinds of contempt, it should 


be assumed that powers of the latter 
kind have been purposely withheld and 
that, therefore, the Qourt cannot arrogate 
to iteelf such powers. 

My learned friend has next contended 
that in England such.powers have been 
exercised from very ancient days. With, 
regard to this I shall again submit that 
the exercise of'this power with respect 
to something said or written aftera case 
has ‘been decided, is & comparatively re- 
cent matter, and the first instance of the 
exercise of such powers.in England occur- 
fed in 1720. i 

'[Baoapwar, J.—It is possible that 


no such 
case occurred before that year. ] f 


. Zafrulla Khan.—And it is also possible 


that such matters were not. regarded as - 


‘amounting to contempt of Coum before 


1720, or that the dignity of the.Court was 
considered quite safe without inflicting’ . 
punishment ia respect of such matters on 
the ground ‘of contempt of Court. e : 
Again, my learned friend has contended 
that this Court is bound by the remark 


*. 
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made by. their Lordships in In the matter of 
Sashi Bhushan Sarbadhieary (3). I have 
already explained that this isonly a remark, 
and is nota decision given by their Lord- 
ships ona matter which was in dispute 
before them. I would, therefore, submit 
that this Court is not bound by that re- 
mark. a 

My learned friend has next referred to 
Act XMI of 1926, and has contended ethat 
in passing that Act the Legislature has 
assumed that this Court has the power to 
takesummary proceedings in respect of con- 
temptofCourt, | 


[Bg»apwav, J.—Do you not admit 
Ke ME hasmade this assump- 
tion: ' i 

Zafrulla Khan.—It has, but your Lord- 
ships are not bound by the assumptions 
of the Legislature. We very often come 
across instances where we find that the 
High Courts have held that although the 
Legislature had a certain object before it 
in passing an enactment, ora certain pro- 
vision inan enactment, yet it ‘has failed 
to achieve that object, and on the basis ` 
amendments 
have to take place in the ‘enactments of 
the Legislature, and thereis a whole de-` 
partment established for the purpose of 
suggesting anddrafting suitable amend- 
ments which: become necessary as the 
result of judicial pronouncements. I would, 
therefore; submit: that the mere fact that 
the Legislature has assumed .that a cer- 
tain power i8 vested. in the Court is norea- 
son why your Lordships should hold that 
such power is actually so vested. | 


My learned friend has referred to page 
57 qf Maxwell's Interpretations of St&tutes, 
but confess that Ihave not peer able to 
appreciate how that reference is relevant 
to the matter under discussion. Tae prin- 
cjple. to “which my learned friend has re- 
ferredis that the provisions of a later enact- 
ment may be of assistance in interpreting . 
the provisions of a prior enactment; but 
here there is no question of €h& +1 terpreta- 
tion ofany enactment at alt. . 

My ‘learned friend has charged me with 
claiming originality for my arguments, 
and hasthen proceeded to refute. that 
claim. But I never made the claim that 
I- had put forward anything extraordinary 
in my arguments, In my humble Opinion 
the question that I have raised is certainly 
debatable, and 1 think it should have been, 
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discussed before this Full Bench in order 
that an authoritative pronouncement may 
be obtained thereon. It is for this rea- 
sor that I raised this discussion. 

[Broapway, J.—Is it necessary to pursue 
this matter ?] 

Zafrulla Khan.—No, I have had to 
refer toit only because my learned friend 
attributed something to me of which I had 
not Been guilty. . eo i 

In eonelusion my learned friend has 
submitted that he does not admit that the 
Chief Court of the Punjab did not possess 
summary powers inimatters of contempt. 
Surely ifthe Chief Qourt possessed such 
powers, we would have met with more in- 
stances of the exercise of these powers 
during the 54 years thatthe Chief Court was 
in existence. 

[Brospway, J.—1t is possible that no 
such case arose during that period.] —— 

Zafrulla Khan.—In any case itis admit- 
ted that such powers are possessed only 
by a Court of Record and as the Ohief 
Court wasnot a Court of Record, it did not 
possess such powers, . 


[Broapway, J.—(After a brief consultation , 


with other mémbers of the Bench). We 
hold that we have jurisdiction and the 
reascns forour decision will, if necessary, 
be stated in our judgment. We shall 
now proceed to hear the matter on the 
merits.] : 

Government Advocate.—' These . proceed- 
ings have* been instituted as the result of 
an article headed “ Resign " which appear- 
.ed on page3of the issue ofthe Muslim 
Outlook, dated the 14th June. The accused 
have put ina written statement, but that 
Statement does not really meet the chargeg 
against the accused. So far as the fects 
are doncerned, the “accused have 
related them correctly in their state- 
ment. Briefly they are that one Rafpal was 


convicted of an offence under s. 153-A ef 


the Penal Code, and he filed a revision if 
the High Court against his conviction. 
The charge, related to a book called 
“ Rangila Rasu]" The petition for revi- 
‘sion came up for hearing before the Mon'ble 
Mr. Justice Dalip Singh. The  Hon'ble 
Judge in his judgment condemned «he 
ebook “ Rangila Rasul” in the strongest 
terms, and described it as a scurrilous 
* satire on the lifeof the Holy Prophet of 
Islam. He also held that the book was 
malicious, but in view of the interpretation 
which he placed upon the terms of s, 153-A, 
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he felt compelled to hold thatthe book 
did not c8me within the mischiefof that 
section, ənd he acquitted the publisher 
ofthe book. In afriving at thie conclusion 
he ‘has expressed his reluctance, and has 
suggested that the provisions of the Penal 
Code should be amended co as to make 
the publication of books like the “ Rangila 
Rasul” punishable. The article which is the 
subject-matterof these proceedings purports 
to be a criticism of the judgment of the 
Hon'ble Mr. Justice Dalip Singh in the 
" Rangila Rasul" case. But the article 
contains remarks, suggestioisand innuen- 
dos which are extremely objectionable, 
and one is really surprised how such things 
as are contained in that article could be 
ascribed to any of the Hon'ble Judges of 
this Court. 

The article opens with a sentence which 
contains two demands : firstthat the Hon'ble 
Mr. Justice Dalip Singh should resign his 
seat on the Bench, and secondly that an 
enquiry should be made into the extra- 
ordinary eircumstances under which the 
extraordinary judgment in the “ Rangila 
Rasul ”. case came to be written. I shall 
omit the succeeding portion of the artiele, 
for that more or less amounts to criticism 
ofthe judgment. Inthat portion the writer 
insists that the judgment in the." Rangila 


. Rasul" easeis wrong and contrary tolaw. 


I admit that the judgment ¢may with im- , 
punity be described as wrong or contrary 
to,law. We as Advocates contend every 
day before your Lordships that a certain 
judgment is wrong or is contrary to law, 
and should be upset, and no passible ob- - 
jection can be taken to the use of such 
expressions. Towards the end ofthe.arti- 
cle, however, the writer demands that 
the Hon'ble Judge should resign hbis 
seat on the Bench in order to save him- 
self from the indignity of bem dismiss- 
ed by the Government. I would submit 
that apart from the question whether this 
sentence amounts to & contempt of the 
Hon'ble Judge or not, it certainly brings 
this Court as a whole into contempt. I 
leave it to your Lordships to decide whe- 
_ther my submission is correct in this respect 
and whefher this sentence amounts to con- 
.tempt. The last sentence of the article, 
wxhout a doubt, constitutes a grave and 
serious eontempt of this Hon'ble Court. 
I cannot really understand what the writer 
means by the opening part of this sentence, 
but he concludes by saying’ that he has 
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bona fide reasons for believing that there 
must be some extraordinary causes for this 
. patent aberration which it is a public 
duty to bring into the light of day; and 
suggests that a Commission of enquiry 
should be appointed to discover those rea- 
The suggestion is clear that the 
judgment is not &n honest expression of 
the Judg.’s opinion based on judicial rea- 
sons, but is actuated by extraordinary 
judicial motives. The writer does not 
suggest that the judgment is wrong, but that 
according to him, itisso patently "wrong 
that heseesinit motives which are not 
judicial. He seems to think that the judg- 
mentis actuated by considerations of caste 
or creed, or some similar consideration 
which is objectionable. 
regard to a Judge that he has not been 
honest indelivering a judgment, and that 
the judgmentis the result of irrelevant, 
extraneous*and extra judicial considera- 
tions is clearly a contempt of the Court 
of which the Judgeis a member, and it 
has been so held in In the matter *of Habib 
(1). That case is on all fours with the 
present ease, I would merely add that the 
article in question was published in an 
English paper with a large circulation 
among educated persons, andis likely to 
spread its evil effect far and wide. It was 
„printed on the 14th June, and although 
“several articles have since appeared in that 
paper in connection with this matter, not 
one of them contaigs any expression of 
regret concerning the allegations made in 
this article, 

[Broapway, J.—The accused have not 
: expressed their regret. even in their, 
written statement, let alone the subsequent ` 
issues of their paper. ] 

Government Advocate.—Not only that 
they have *ggorifed their action, and have 
taken up an attitude that they are Serving 
their faith and they really pride themselves 
on their production. 

The responsibility of the Editor with 
regard to this article is clear, and in the 
eyes of the law the responsibility of the 
Printer and the Publisher is just the same 
as that of the Editor particularly where the 
Editor has not taken the whole respon- 
sibility forthe offensive article upon Ifig-* 
Self. 

In Saiyed "Habib's case Qy in.spite of the , 
aet thatthe accused had tendereda full. 
apology and Had expressed himself as being, 
ashamed that the article in respect of which. 


In the matter of MUSLIM OUTLOOK LAROKE. 


To suggest with’ 


783 
thé proceedings were taken in that casa 
had appeared in his paper, the accused was 
sentenced to one month’ 8 imprisonment and 
a fine of Rs. 1,000. In passing that sea- 
tence the Court took into consideration 
the fact that that was the first case of its 
kind which this Court had been called upon 
to deal with. 

[Broapway, J.—In case of a conviction 
the question of sentence is entirely in the 
hands of the Court. It is not necessary to 
say anything more in connection with that 
question. | 

Government Advocate.—I would  ihen 
leave the question of ‘sentence entirely in 
your Lordships’ hands. 

Zafrulla Khan.—The notice issued to my 
client by this Court called upon him to 
give an explanation with regard to the 
entire articleofthe 14th June. The applica- 
tion filed br the learned Government 
Advocate in this Court for the institution 
of these proceedings is also directed against 
the whole ofthat article. It is for this 
reason that my cliént has filed a detailed 
written statement in explanation of the 
whole of that article. To-day the learned 
Government Advocate has confined his 
attack te the first and thelast two sen- 
tences of that article. Ifthe notice issued 
to my client had also been confined to 
those three sentences, it ‘would not have 
been necessary to file such a detailed 
written statement. At all events, my learned 
friend concedes that to. describe a judgment 
as wrong orunjust does not amount to con- 
tempt of Court. 

[Broapway, J.—He has not used the word 

*unjust."] 
° Zafrulla Khan.—Well, contrary to law, 
which I submit comes to the same, thing. 
In any case my, learned friend has no objec- 
tionto therest*of the article. He objects 
to two matters; first to the demand that 
tke Hon'ble J udge Should resign his seat 
on the Bench and secondly to the demand 
that & Commission of enquiry should be 
appointed to investigate into, the extraordi- 
nary rgasons for this extaaordinary judg- 
ment. With regard tothe firat demand, 
my,learned friend has submitted that it ‘ig 
notso mucha contempt of the Hon'ble Judge 
as à contempt of the Court as a whole. I° 
confess that I am, with all respectto my , 
learned friend unable to appreciate this 
distinction. We have always heard that 
proceedings incontemptaretaken not forthe 
purpose of affording protection to Judges 
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as individuale, but to uphold the dignity 
of the Court-as a whole, and thatit is only 
matters which affect the dignity of the 
Court asa whole that constitute contempt. 
The quesiion with regard to this portion 
of the article is whether ijis a contempt 
of Court to call upon a Judge to resign, 
because in the opinion of the writer or of 
the person making this demand, 
Judge has been guilty of a blunder in 
delivering a particular judgment, and his 
judgmentis likely to lead to dangerous 
consequences, I would submit that such 
a demand, whether justified or otherwise, 
does not amonnt to a contempt of Court. 


Suppose for à moment that a Judge of: 


the High Court delivers a series of judg- 
ments which are reversed on appeal on the 
ground that they contain -erroneous ex- 
positions of the law, and thereupon a news- 
paper makes a demand that the Judge 
ought to resign Inasmuch as he hag prov- 
ed himself incapable of properly dis- 
charging his judicial functions, I would 
say that that would be a perfectly reason- 
able demand, and it would no& amount 
to acontempt either ofthe Judge orof the 
Court of which heisamember. The mere 
demand, therefore, that a Judge ‘should 
resign his seat on the Bench, does not in 
itself amount to a contempt of Court. It 
may be that the grounds upon which 
such a demandis madedo not exist or 
are insufficient to support such a demand 
or thatthe, demand itselfis impreper; but 
in neitherof these cases would such a 
demand amount to a contempt of Court. 
In some cases it has been: conceded by 
learned Judges themselves that such a 
demand may legitimately be made and 
that erven if it is unjustified, it ought, 
under certain circumstances to be complied 
with. In Inthe matter of William Tayler 
(6): Sir Barnes Peacock, Chief Justice of the 
Calcutta High Court, who subsequently 
becamé a member of the Judicial Com* 
mittee of the Privy Council, and is regard- 
ed as one of the ablest Indian Judges, 
has stated thet he is a servant of the 
publit and resyects public opinion, and 
that he is willing to lay down the high 
powers entrusted to him if he is assused 
of the fact that in the estimation of the 
*publie, he has used those powers in an 
„arbitrary, oppressive, tyrannical or uncon- 
stitutional manner. Hesays that if ever 
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he is unfortunate enough to lose the con- . 


fidence of *the public whether justly or 
otherwise, he would be prepared to lay 
down his powers Which without the con- 
fidence of the publie he cannot use for the 
publie good. This clearly shows that occa- 
sions ean arise when a demand can legiti- 
mately be made that a Judge should resign 
his seat on the Bench. Suppose for ‘a mo- 
ment that after this declaration of Sir Barnes 
Peacock, a newspaper had called upon 
him to resign on the ground that aceording 
to the writer, he had lost the confidence of 
the public, would it not have been an 
absurdity if Sir Barnes Peacock had institut- 
ed proceedings for contempt of Court 
against the person who hadmade such a 
demand. I would, therefore, repeat that 
whether such’a demandis proper or improper, 
it does not in itself amountto a contempt 
of Court. 

The second matter which my learned 
friend has urged amounts to “contempt of 
this Court is the demand that a Commis- 
sion of enquiry should be appointed in 
order to -discover the extraordinary causes 
of this extraordinary judgment. 

TBaoapway, J.—Does not this clearly mean 
that the learned Judge has written this 
judgment under influences which are extra 
judicial?] 

Zafrulla Khan.—1t may mean this, but 
it can also mean something which may 
have no sinister suggestion, and if this is 
a sentence which is capable of having two 
meanings the Courteshould adopt that 
meaning which is innocent for the Court 
should lean on theside of imputing innocent 
motives to people. This consideration is 
strengthened by the fact that the author 
of the article has himself clearly stated that 
he did not intend toattack the Judge him- 
self, nor did he desire to impute any dis- 
honest motive to the Judge. e° 

[Broapway, J.—If this sentence does not 
mean whatI have suggested, what do you 
suggest is ifs meaning? | 

Zafrulla Khan.—The author states that 
the judgment in the “Rangila Rasul” case 
had created consternation and dismay 
among the Muslims. He states that inhis 
own opinfon the terms of s. 153-A of the 
Penal Code are so clear and simple that 
book's like the “Rangila Rasul” certainly 
fall within its purview. This being sq, he 
goes onéo state, that this judgment leaves 
him inaestate of bewilderment, and in 
this state of bewilderment He wants to 
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know how it was possible for the learned 
Judge of this Court to deliver a judgment 
whieh, aecording to the writer, is entirely 

-erroneoüs and opposed to what he conceiv- 
es to be a correct interpretation of the 
law. He, therefore, demands that a Commis- 
sion should be appointed which should in- 


vestigate into the causes and the reasons 


for this judgment and should satisfy the 
public mind as to those reasons, 

[Broapway, J,—How can such a Commis- 

sion be appointed, and what can such a 
Commission discover? ] 
. Zafrulla Khan.—In answering these 
questions I may submit that I have to ex- 
plain the point of view ofa layman and 
not that of a lawyer. 

[Broapway, J.—This article shows that 
the writer of it considers himself to be well- 
-versed in the law.) 

Zafrulla Khan.—The article also indi- 
cates the, extent to which the writer is 
familiar with the law. For instance one of 
the criticisms which he advances against 
the “Rangila Rasul” judgment*is that the 
Hon'ble Judge should not have upset 
the concurrent findings of fact of two lower 
Courts. Now everybody who has read this 
judgment knows that the facts in the 
“Rangila Rasul” case;were admittedjand that 


the findings of the Hon'ble Judge on 
questions of -fact are the same , as 
those of the wo lower Courts. The judg- 


ments of the lower Courts were reversed. 
not on findings of fact but on a question of 


law. The writer ofthe article is not; as a, 


matter of fact, a person who is familiar with 
the law, and I Shall, therefore, have to keep 
his point of view in mind in making my, 
submission to the Court; and my difficulty 
is enhanced by the fact that I have to des- 
eribe to the Court something which is °en- 
tirely imaginary in this sense that one has 
never hear of a Commission of enquiry 
having been appointed to investigate into 
the causes and the reasons which lie be- 
hind a judgment, I cannot, therefore, des- 
eribe the procedure in accordance with 
which such a Commission can be appointed 
and which would regulate the proceedings 
of such a Commission because no,such pro- 
cedure exists. Í can only make am effort 
to describe what a layman would ordinarily 
mear by making such a «demand. 

[Bgoapway, J.—I am anxiofg to “hear any 
interpretation of this sentence’ which can 
convince us that the writer did not intend 
io impute any motiva to theJudge, If 
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necessary, Iam willingsto stretch a point 
in favour of the accused in order to give 
them th» benefit of such an interpretation, 
provided the interpretation is reasonable 
and is in accordance with the general 
eanons of interpretation.] 

Zafrulla Khan.—1tis possible that the 
writer may have meant that as a result of 
such,an enquiry, it might be discovered, 
with all respect to the learned Government 
Advocate, that the case was not properly 
or fully argued before the Hon'ble Mr. 
Justice Dalip Singh on behalf of the Crown, 
and thatit was not satisfactorily explained 
to the Hon’ble Judge that the interpreta- 
tion which he sought to put upon the langu- 
age ofs.153-A of the Penal Code was not 
erroneous, . 

(Broapway, J,—Can you say that this is a 
reasonable interpretation of the sentence 
and that that is what the writer really 
meant ?] 

Zafrulla Khan.—l can say that the 
sentence is capable of bearing this in- 
terpretation also. As I have already sub- 
mitted, the sentence may be capable of 
different interpretations, some of which 
may be objectionable and the other 
innocent, and I submit that this sentence is 
eapable of bearing meanings of both kinds. 
Under these circumstances I would submit 
that the Court ought to adoptthe innocent 
interpretation and ought to hold that 
the sentence does not amount te contempt 
of Court. 

{Broapway, J.— When you read this sen- 
tence, what did you. understand from it ?] 

Zafrullah Khan--When I read this 
article, it did not strike me as if there 
ewag a suggestion either that the Hon’ble 
Juğge had beene actyated by extraerdinary 
judicial considerations in delivering this 
judgment orthat there was a suggestion 
that theecase had not been properly argued. 
before him. I just glanced through the 
article as I was aware as a lawyer that 
judgments are not subjected to qnquiry in 
the manner suggested in, the article. I 
regarded the suggestion Warga lah or mean- 
ingless. 

An enquiry might reveal paifestly in- 
nocent reasons for the judgment even, 
according to the writer of this article. 
For instance, it might be discovered that « 
the Hon'ble J udge did not fully appreciate 
the arguments addressed to him, Again, 
having regard to the facts that the point 
involved was an important one, when the. 


- judgment can be made without its peceg-- 


hed 
Hon'ble» Judge had himself condemned 
the book in the severest termsas being a 


a scurrilous and malicious satire on the life 


'. 8. 153-A of the Penal Code which’ com- 


`. ment came to 


. , amount to . contempt of Court. 


: of a. case and when the ‘Hon'ble | 


of tHe Holy. Prophet of Islam and the 
interpretation of the provisions of. 


mended itself. to: the . Hon'ble Judge 
was likely ‘to lead’ to dangerous con- 
sequenges, and: the learned Judge, was 
himself reluctant to accept the revision, be. 
should have referred the matter to a Divi-- 
sion Bench rather than taken upon him- 
self the responsibility of pronouncin g that 
judgment 

[Broapway, J.—If this was the meaning 
of the sentence it-makes matters worse | 

Zafrulla Khan.—There was no attack. 
involved upon the honesty of the Judge. 
in this suggestion. We find daily that 
cases are referred for decision to a Bench 
of tuo Judges which involve matters of 


' far lesser importance. than the question 


involved in.the “Rangila Rasul” case. 
[Broapwar, J.—That is not the question 
here. The question before us is that the 
writer of this article says that he i5 unable. 
to understand how this extraordinary judg- 
e written, and suggests, 
that there must ‘be something . behind it 


' which should be brought into the light of 


day.] 


Zafrulla Rian ts say that one can- 
not understand how this extraordinary 
judgment eame to be written cannot surely 
We some-. 
times find in this Court itself that an: 
order is passed ‘at an -intermediate stage 
Judge. 
comes to: dispose of the case at the final 
“hearing and discovers that the interlogu- 


` tory order gught not.,tohsve been made, 


he expresses himself in some gimilar terms: 
for instance "I cannot understand how I 
came to pass this order.” : ° 


([Broapway, J.—We are not Seea 
with the interpretation to be placed upan 
the words of a Judge, we are trying to in- 
terpret the words. of a newspaper writer. ] 

‘ Zafrulla Khan.—Quite true. My Object. 
in giving your Lordships this illustration 
was to show thatthese words are capable 
‘of bearing an. entirely innocent meaning 


`. eand it does not necessarily follow that they 


must have some sinister import. Similarly 
the demand for the discovery-of the cautes 
which laxe brought akcut a particular 
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sarily involvin g an attack upon the honesty 
of the Judge. The question 1eally turns 
upon this: Can this sentence possibly be 
construed to mean * something which is: 
not objectionable? If this is possible, ` 
tke writer must be given the benefit of 
that possibility and this rule: Should be 
discharged. 

My learned friend does not object to the 
rest of the artiele for that admittedly does 
nob exceed the limits of fair comment. 
Whether the allegations contained in that 
portion of the articleare true or otherwise, 
& journalist isehtitled to express his views, 
concerning the judgment in that manner. 
In one sense it is against the dignity of © 
the Court to suggest thata judgment de- 
livered by it is wrong for such suggestion 


‘might convey tothe mind of the public 


a reflection upon the ability of the Judges. 
Itis admitted, howaver, that judgments de- 
livered by a Court may be right, or may 
be wrong and to describe ajüdgment as 
being wrong, contrary to law, or unjust 
cannot amdunt to contempt of Court. Simi- 
larly reflections upon the ability and -learn- 
ing ofa Judge although unfounded and 
unjust cannot. amount. to contempt of 


, Gourt. 


I submit that the whole article must be 
read together and when your Lordships 
find that the major portion of the article 


. eannot be taken objection to, bit would not. 


be fair to select an expression ‘here and there 
and to hold that inasmuch as such ex pressions 


„are capable of bearing*& sinister meaning, 


the writer of the article should be punish- 
ed for contempt of Court. It has been 
repeatedly laid down that proceedings for 
éontempt of Court should be instituted 
only when the case is absolutely clear and 
thafin a doubtful case such proceedings 
should not be put in motion? Jt has been 


- held in £. v. Gray (7) that the public have 
* very wide powers to criticise judicial pro- 


ceedings and that proceedings for .con« 
tempt of Court should ‘be instituted in 
very rare and in absolutely clear cases. 


In Channing Arnold v. Emperor (8) theit 


‘Lordships of the Privy Council have laid 


a 2S B. 36; 69 L. J. Q. B. 502; 82 L. T. 

a8 W. R. 474; 64 J. P. 484; 16 T. L. R. 3 
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(1914) M.&V. Ne *:C6; 16 M. L. T. 79: 12 A. L. J. 1042; 
20 C. L: J.4161: 16 Bom. L. R. 544; 8 L. B, R. 16; 411, 
A. 149; 41 C. 1023: (1914) A. C. 644: BL, J P. C. a 
111 L. T. 324; 30 T. L. R, 462 (P. O) 


. (5) the 
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down that itis a false notion ghat Judges this rule may be discharged. In case the 


or Courts are entitled to any special protec- 
tion against comments,and criticism. The 


‘public acts of Judges are as much open to 


criticisms as the public acts of any other 


. publie seryant. 4 


In Governor of Bengal v. Moti Lal Ghosh 
learnéd Judges have quoted 
many authorities in support of their 
view that the wide powers with re- 
gard to contemp of Court should be 
used very sparingly and with great 
caution inasmuch as these powers are 
arbitrary and unlimited. The punishment 
which should be awarded as the result 
of such proceedings is not defined. There 
is no ordinary right of appeal and the 
Court has to decide a matter which con- 
cerns its own dignity. In ean English 
case the learned Judge has gone so far 
as to say that the world haszgone mad 
on the question of contemptof Court. It 
has also been said that these proceedings 
in many cases defeat their own object. 
My learned friend has stated that fhe Editor 
has not taken the full responsibility of 
this article upon himself. This is not 
correct. It is possible that my learned 
friend has not read that portion of the 
written statement of the Editor which deals 


. with this matter and where he states that 


he takes upon himself full responsibility 
for this articlé and that the responsibility 
of the printer and the publisher is only 
technical. The written statement was rather 
lengthy, and this parf ofit may have escap- 
ed the notice of my learned friend. 
[Broasway, J.—You do not represent 
the printer and the publisher and, there- 
fore, “need not argue on his behalf.] 
Zafrulla Khan.—l am not -arguing ọn 
behalf of the printer and publisher. I 
merely wigh to make it absolutely clear 
that my cli@nt takes upon himseff the 
full responsibility for this article. My learn- 
ed friend has said thatthe accused have 


taken up an attitude of self-glorification, . 


and I would respectfully submit that this 
is not so. The attitude of the accused is 
that whatever they have done they have 
done out of honest motives and that they 
consider that this article does not travel 
beyond the limits of legitimate criticisfn, 
They think, that they have, discharged 
their duty ‘honestly as public meg and 
that, therefore, there is no occasion, either 
for“ regret or for glorification. 

For these reasons I would submit that 


' with regard to it. 


Court is of opinion that this article 
amounts to contempt of Oourt, I shall 
say nothing on the question of s?ntence 
as your Lordships have intimated that that 
question is absolutely in the hands of the 
Court. But I would submit that the Mus- 
lim Outlook is an English newspaper and 
is real by educated people who, im the 
words of Sir Barnes Peacock, are accus- 
tomed to think and judge for themselves 
and that, therefore, very little mischief 
need be apprehended from the publieation 
of this article. 

Niaz Muhammad (for Maulvi Nurul 
Huq).—I associate myself with all that has 
been submitted by my learned friend on 
behalf of the Editor and wish only to add 
that the responsibility for the article lies 
primarily upon the writer. and in this case 
the writer has come forward to ‘acknow- 
leige that responsibility. In such a case 
the responsibility of the printer and the 
publisher is merely technical, and this 
distinctiog has been recognized in almost 
all the reported cases of contempt of Court, 
in which the printer or theepublisher was 
either dischurged or was sentenced to a 
nominal punishment. [Refers to Surendra 
Nath Banerjee v. Chief Justice and Judges 
of the High Court at Fort William in 
Bengal (2), In the matter of Banks and 
Fanwick (9), In the matter of Amrita 


Bazar Patrika (10) and Hadi Husain v. 


Nasir-ud-din Haidar (4).]. 

{[Broapway, J.—This is so in cases where 
the printer and the publisher declares that 
he. is ignorant of the contents of the 
offensive article and expresses his regret 
3 In this case. the’ cir- 
cumsjances are differgnt. Not only does 
the printer and publisher not express 
any regret but he associates himself with 
the Editore in his written statement. Is he 
prépared even now to express regret for this 
article ?] 2 e 

At this stage Maulvi Nurul Hug printer 
and publisher of the .'Muslifh Outlogk" 
‘stood up in Court and stited that as the 
matter was connected with the *honour of 
the Holy Prophet oí Islam, he was prepared 
to take upon himself full responsibility 
for the article under discussion whatever 
the legal aspect of the case may be. . 


F (9) 45 Ind. Cas. 133; 26 C L.J. 401; 19 0r. L.9, 
4 


(10) 45 Ind. Cas. 338; 45 O. 169: 21 C. W. N. 1161; 2 
O, L, J. 459; 19 Or, L. J, 530 (F, B.) ) 
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. [Baoapway, J.—Yeur client evidently re- 
pudiates the contention which you are try- 
ing to put forward on his behalf.] 

taz Muhammad,—I have nothing 
ther to add. 

Government Advocate in reply.--I wish. 
only to say in reply. that the interpretation 
suggested on behalf of the accused is not 
at all tenable and that the sentences amount 
clearly to contempt of Court. 


JUDGMENT. 

Broadway, J.—On the 18th of June, 
1927, this Court was moved by a petition 
filed by the Government Advocate to grant 
& rule against the Editor and Printer of 
a papar known as the “Muslim Outlook” to 
show cause why they should not be com- 
mitted or otherwise dealt with in accord- 
ance with law in connection with a con- 
tempt of Court committed by them by 
the publication of an article in the issue 
of the paper, dated the 14th of June, 1927. 
In answer to that rule the Editor, Mr, 
D. S. Bukhari and the Printer gnd Pub- 
lisher Mr. Nur-ulHaq, have appeared be- 
fore us to-day.» 


The Editor Mr, Bukhari has filed a 
written statement in reply to the notice 
and the Printer and Publisher Mr. Nur- 
ul-Hag, has filed a statement duly signed 
by him, associating himself with the ex- 
planation submitted by the Editor. 


Subsequent to this, before the learned 
Government Advocate opened his case, an 
objection was taken by Mr. Zafrulla Khan, 
who appeared on behalf of Mr. Bukhari, 


fur- 


to the effect that this Court had no juris- . 


dietioh to deal with this matter as a cont 
tempt «of Court. The main contention 
was that although this Court is a superior 
Court of Record, it has nót the power to 
deal with contempts of itself, einasmuch 
as that power is derived from the Court 
of King’s Bench and is only in posses- 
sion of those High Courts that are situat- 
ed in Presidency Towns. The question of 
jurisdiction 
of this Court of which I was a member 
jn In the matter of Habib (1). As poipted 
out by Mr. Zafrulla Khan in that case 


the question of jurisdiction was not argued * 


at length as far es Syed Habib was con- 
cerned. Nevertheless as that was the first 
case of this nature to be'decided by this 
Court, this question of jurisdiction was 
thoicvghly invcetigated by me. and my 
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Nur-ul-H. 


vas decided by a, Bench: 
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brother Judges and we came to the un- 
animous conclusion that we had jurisdic- 
tion. Subsequent to that decision the same 
question ofjurisdiction was considered in 
the case of Im ve Abdul Hassan Jauba (4) 
by a Full Bench of the Allahabad 
High Court. It is reported’ as [Hadi 
Hussain v. Nasir-ud-din Haidar (4.] The 
matter was considered carefully and 
it was decided there that the juris- 
diction of that High ,Court (the Allah- 
abad High Court) to punish in a summary 
manner false and scandalous attacks exist- 
ed. I do not think it necessary, there- 
fore, to discuss the argument advanced 
by Mr. Zafrulla Khan on this point any 
further as I am stillof the opinion ex- 
pressed by me in Inthe matter of Habib 
(1). I would merely note that Mr. Zafrulla 
Khan was unable to cite or lay before us 
any authority of any Court in India or in 
England in support of his conjenjion. Our 
decision with regard to jurisdiction hav- 
ing been, pronounced at the time, the 
learned Government Advocate stated his 
case and we have heard Mr. Zafrulla Khan 
in reply -on behalf of Mr. Bukhari and Mr. 
Niaz Muhammad has adopted his learned 
colleague's arguments on.behalf of Mr, 


aq. 


The article in question is printed 
at page 3 of the issue of the “Muslim 
Outlook” of the 14th of June, 1927. It is 
headed “Resign” and opens with two sug- 
gestions, the first beihg "that Mr. Justice 
Dalip Singh should vacate his seat on the, 
Bench in consequence of his judgment in 
the "Rengila Rasul” case and the second 
"that an enquiry should be held as te the 
circumstances under which that extraordi- 
nary judgment was written". It then sets 
out "to justify" these suggestions and in 
dealing with the first says: *'We should 
urge in tbe first place that Mr. Justice 
Dalip Singh has betrayed a deplorable 
lack of experience and of a sense of res- 
ponsibility, two of the most essential quali- 
fications for a Judge of the-High Court” 
and after some discussion and a reference 
to a judgment of a Judge of another High 
Court it proceeds "In the second place Mr. 
Jwatice Kunwar Dalip Singh has proved 
by his judgment a remarkable want of 
competence and care asa Judge.. After 
some fyrther comments it suggests to the 
Government that he shculd not be *re- 
appointed and advised the Judge to 
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resign a3 being more dignified. After this 
the second suggestion, nam$ly, that an 
euquiry should be held is dealt with in 
the following terms:—-"As to the proposed 
enquiry we believe that if the’ prerogative 
of independence of a High Court Judge 
cannot bea bar to the examination of any 
act of his as a public servant and even 
a Governor-General may be impeached in 
the publie interest, then there is in the 
present judgment a bona fide apprehension 
that there must have been an extraordi- 
nary cause for its patent aberration. If this 
is so, itis a public duty to bring it to the 
light of day.” < 
Now I want tọ make it quite clear and 
to emphasise that with the merits or de- 
merits of the judgmentin the "Rangila 
Rasul” case these proceedingsare not in any 
way concerned. Whether it is right or 
wrong it has to be borne in mind that 
Courts are of necessity presided over by 
Judges who, like all other men, are mortal 
and liable to err. It is no offence to sub- 
ject their decisions to fair, Monest and 
reasonable criticism. Indeed these criticis- 
ims may be couched in strong, perhaps, 
even extravagant language, but to ascribe 
their decisions not to error but to improper 
motives is to bring the Judge himself and 
the whole Court into contempt and under- 
mine the confidence of the publie in all 
judicial prdnouneements and determina- 
tions. It was pointed out by Chief Justice 
Sir John Wilmot In re R. v. Almon (11) that 
"attacks upon Judges excited in the minds 
of the people a general dissatisfaction 
with all judicial determinations and when- 
ever men's allegience to the laws was so 
fundamentally shaken, it is most vital and 
dangerous obstruction of justice calling 
for more rapidand immediate redress than 
any other obstruction; not for the sake of 
the Judges as private individuels, but 
because theyare the channels by which the 
King’s justice is conveyed to the people.” 
"This authority was referred to In re In the 
matter of Habib (1) and was cited with ap- 
proval by Mookerji, J., in (Moti Lal.Ghose] 
In the matter of Amrita ` Bazar Patrika 
10). 
| the present ease I amof opinion that 
the article goes far beyond the region of fais 
comment or honest criticism when it attri- 
butes to a Judge of this Coufta ‘deplorable 
lack of experience and a sensé of fesponsi- 


(11) (1765) Wilms. 243; 97 E. R, 94, 
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bility” and “a remarkable want of compeé 
_ tence and care as a Judge" (I would empha- 
sise in this connection the words “lack of 
a sense of responsibility” and a “remarkable 
want of care”) and when it goes on to make 
a proposal that “an enquiry should be 
made into the circumstances under which 
that extraodinary judgment was written" 
because "there isin the present judgment 
aboha fide apprehension that theré must 
have been an extraordinary cause for ita 
aberration which it is a public duty to 
expose."  ' n 
Now, what possible reason is there for 
an enquiry into the cireumstances under 
which the judgment was written and what 
is there that calls for exposure if the im- 
putation is not thatthe judgment was not 
an honest one and had been pronounced 
through improper ulterior motives: It has 
been urged by Mr. Zafrulla Khan 
that the written statement of his client 
gives an explanation of this article and 
attention was drawn to page 3, paragraph 
commencing “I have explained above under 
what cifcumstances etc". It continues “our 
efforts to reconcile ourselves with the view 
of the law expressed in'that judgment 
have been entirely futileand no amount of 
reasoning is likely to persuade us that that 
view of the law is correct. Inthis state of 
bewilderment I feltit my duty to suggest 
that an enquiry should be held into the 
circumstances under which this extra- 
ordinary judgment was pronounced,” l 
It should be noted here that what the 
explanation amounts to is that he felt be- 
wildered and, therefore, thought it neces- 
sary that an enquiry should be made into 
ethe circumstances under which this extra- 
ordinary judgment was pronounced. Later 
on'he says that the 4rticlein question im- 
putes no motiveto the Hon'ble Judge and 
casts hg personal reflection von him ssal- 
ready explained. Mr. Zafrulla Khan sup- 
plemented this explanation by suggesting 
that the enquiry referred to related to the 
question whether the case pad” been pro- 
perly argued by the Counsel for the Crown 
and fight also elicit the reagon why the 
learned Judge did not refer the case toa 
Division Bench. It&eems to me that thia 
explanation ‘makes matters worse. I am” 
fully in accord with the authorities cited by. 
Mr. Zafrulla Khan that it is only when 
there isa clear case that any Court should 
exercise the extraordinary jurisdiction that 
it possesses in these matters, but it seems 
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‘to me that in approaching an article with 
aviewto attempting to ascertain what it 
. means the only rule is to ascertain and to 
place upon that article a reasonable inter- 
pretation. To my mind the only reasonable 
interpretation of this particular paragraph 
` relating to à demand for an enquiry is what 
it clearly means. It imports an improper 
motive to the judgment concerned—a motive 
which* had nothing to do with judicial 
reasons but was clearly extra-judicial, No- 
thing could be calculated to bring a Court 
ora Judge of a Court into contempt more 
than to impute improper motives to that 
Court or Judge in its or,his decisions, And 
as pointed out by Lord Chief Justice Rus- 
sell in R.v. Gray (T): “Any act done 
or writing published calculated to bring a 
Court ora Judge of the Court into contempt, 
or to lower his authority, is á contempt of 
Court” and I, therefore, consider that this 
article amounts to a clear contempt of this 
Court. In coming to this conclusion I have 
not lost sight ofthe argument advanced by 
the learned Government Advocate that it 
was also contempt to call upon a Judge to 
resign his seat. In regard to this Mr. 
Zafrulla Khan has urged that it does not 
amount to such contempt as would justify 
‘a Court to take action. In fact as I under: 
stand Mr. Zafrulla Khan he thought that 
it was mere acase of “impertinence” .than 


of contempt and I have, therefore, excluded ' 


that portion ofthe article from the matter 
of contempt» As Ihave said, in my judg- 
ment, the article is clearly a contempt-ef 
avery serious nature for which both Mr. 
D.8. Bukhari and Mr. Nur-ul-Haq are 
reaponsible. 

It hasbeen urged thatthe Editor has in 
his stafememt taken full responsibility for 
the article op his shoulders! and Mr. Niaz 
Muhammad on ‘behalf of his client has 
cited certain authorities to show that in 
certain instances the Printer ha$ either, 
been dealt with very leniently or complete-* 
ly discharged. It is not necessary to dis- 
cuss these authorities for the same reason 
that jn each*ome ofe them, as Mr. Niaz 
Muhammad admitted the Printer. had 
pleaded igntrance of the language and 
ignorance of the fact that the article hed 
been published and had repudiated the 
article itself. In the present case neither 
“the Editor xor the Printerhas attempted, 
to express any regret for his action, nor has 
the Printer stated either himsélf or through 
his Counsel that he had no knowledge of 
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the article in question prior toits being 


. published. e 


I consider that this is avery serious case 
of contempt. . It is $hethird case that has 
occurred since this Court became a High 
Court. In the first case the offender, i.e, 
Syed Habib, tendered a full and complete 
apology and stated that he was thoroughly 
ashamed of what had be8n said and for 
that reason a lenient view was taken. ln 
the next case six months' simple imprison- 
ment was awarded as *well as a fine. 
refer to the case of Bhagat Singh Azad. 
This being the third case I would sentence 
Mr.D. S. Bukhari to six months' simple 
imprisonment and the payment ofa fine 
of Rs.750 or in default six weeks’ simple 
imprisonment and Mr. Nur-ul-Haq to three 
months’ simple imprisonment and a fine of 
Rs, 1,000 or in default to one month's simple | 
imprisonment, 

Zafar Ali, J.—I agree. 

Addison, J.—I agree, f 

Tek Chand, J.—I agree 

Coldstseam, J.—1 agree. 

Z. K. 


Order accordingly. 


CALCUTTA HIGH COURT. 
CRIMINAL REFERENCE No. 4 op 1927 AND 
APPEAL NO. 208 or 1927. 
May 19, 1927. 
Present:—Justice Sir Charu Chunder 
Ghose, Kr., and Mr. Justice Graham. 
EMPEROR—Prosgcoror 
versus i 


RAJAB ALI FAKIR—AcOUSED 


e "Criminal Procedure Code (Act V of 1898), ss*297, 


374 —Reference for confirmation of sentence —Power 
of High Court to order re-trial—Jury trial—Summing 
upto Jury—Duty of Judge—One-sided summing up, 
legality . of—Mere reading of evidence ein extenso, 
whether sufficient. ° 

.In a reference under s 374 of the Oriminal Pro- 
cedure Code, the High Court may order a re-trial 
where there has not been a proper trial in the case. 
[p. 792, col. 1.] 

In summing up the evidence to the Jury it is not 
enough merely to read out the evidenae in extenso. 
It is incumbent on the Judge to analyse the evi- 
dence and to place the case succinctly before the 
Jury. [p 7929 col. 2.] 

A charge to the Jury whichis entirely one-sided 
and giculated to suggest to the Jury that there is 
praetically no doubt as ġo the main facts and that 
there is no,use, gf considering the «matter from 
any pointof view other than that presented Ly the 
prosecution offends against the most elementary 
rules to be Sbserved in cases of summing up th* 
evidence to the Jury. (p. 791, col. 2.]* 
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"Referenes made by the First Additional. 
Sessions Judge, Mymensingh, dated the 23rd 
March, 1927. 

Babu Hemendra ‘Chandra Sen, for the 
Accused. | 

` Mr. Khundkar, for, the Crown. wA de E 

; JUDGMENT. - 
C. C. Ghose, J.—This is a Reference 


under s. 374, Vriminal: Procedure Code, the 


Reference being numbered 4 of 1927. There 
is also an appeal by the accused which is 
numbered. 208 of 1997. -The accused ‘was 
charged with having committed offences 
punishable underss. 302 and 324, Indian 
Pénal Code and the case for the prosecution 
shortly.stated is as follows:— 

: It appears that the accused has a younger 
brother named Kaseem. The latterhad 


‘helped the accused for a long series of years 


in thecultivation of his lands, and it appears 


. that by the profits of the successful cultiva- 


tion of his lands, other lands -had been 
acquired. -Kaseem not unnaturaly put 


' forward a claim to a share in the aequired _ 


lands, but the accused war not. prepared to 
admit Kaseem's claim. In-the end. the 
accused got dissatisfied and shortly before 
the date of the occurrence he had separated 
from his brother and retained all the lands, 
There were, therefore, disputes between the 
brothers and their mother tried to intervene 
and bring abouta settlementof thesame. The 
accused, however, proved abdurate and the 
mother told him that she would inform 
the elders ofthe village and would ask for 


their mediation. This apparently made the, 


accused very angry. It appears that the 
accused immediately thereafter took adaoand 
struck his mother inthe forehead: with it. 


There were other wounds inflicted by the- 


accused on the mother and as the ‘resulto 
the injuries the motherdied. While the 


‘mother was, being attacked Kaseerh and 


his wife threw themselves at the feet of the 


accused dnd implored him to stop* Kaseem | 


was attacked by the accused and he got; 
very serious injuries, The wife-of Kaseem 


' was literally hacked to death by: the ac- 


. cused, the injuries inflicted. on her being 


no less than 21 in number. She wasea 
little girl of 16 with a 4 months old child 
in her womb. Shealsodied. , 

The accused was arrested by the Pelion 
and sent up for trial . The trial was held 


"by'the learned First” Additional Sesbions 


Judge of Mymensingh And ‘a, Jury. It* 
„ appears from the learned Judge's charge 
*to the Jury that the learned Judge prao- 
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tically withdrew the? case from the Jüry 
and told them in so “many words that the 


-easeitself presented no difficulties whatsoever 
“and that no [reasonable man could have any : 


doubt whatsoever that the accused had any 
intention other, than that of killing his 
motherand his brother's wife, or at the very 
least, the intention of inflicting bodily in- 
juries sufficient, in the ordinary course of 
things; to cause death. The learned 
Judge proceedéd to refer to-somé of the 
exceptions to s. 300, Indian Penal Code 
and in dealing with the charge under s. 
324, Indian Penal Code he observed that 
there could be no shadow of doubt that an 
offence under s. 324, Indian Penal Code was, 
committed by the accused against Kaseem 
and that the task of the Ju ury was very 
simple. In dealing with the evidence in 


‘the case it appears that the learned J udge- 


did nothing more than read out the evi- 
dence to the Jury and finally in dealing 


with the points raised by the defence, 


he observed. that they all seemed to be 
very trivial and beside the point. No 
doubt, inthe beginning of the charge to’ 


the.J uty the learned Judge - gave certain . 


cautions to the Jury but the charge taken as 


“a whole is entirely one-sided and the Jury, 


having regard to the way in which the 


` learned Judge summed up the case to them, 


could not but come to the conclusion that: 
their function in this case was to register 


‘the’ opinion of the learned. Judge. We- 


regret to have to make. this observation 
in a case of this description, But there can 
bemo doubt thatthe Jury were practically: - 
told that there was no use considering the 
matter from any point of view other than. 
the point of view presented by the pro- 
secution and that in the evenjs which 


‘Rad happened, there was. only one course 


open to them, viz? to bringein g verdict of - 
guilty. In *our opinion the charge of the ~ 
learned Judgeto the Jury offends against 
° the most elementary rules to be observed 
evidence " 
to the Jury after the examination and. 
cross-examination of the wjtnesses are fin- 


-ishéd, and that there*has Yeen no proper trial 
.of the case in this instance. 


The accused. 
was entitled, as a matter of right, to a: 
Proper summing up of the case to the 
Jury: in this instance he did not get that 
and the Jury did not receive that assistance 
from the learned Judge which they wefe 
entitled to „get. 

f In this view of the matter, there is no 


bos 


fe 
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escape from‘ the conclusion that there 
has been no proper trial in this case. The 
charge was under se, 302 and 324, Indian 
Penal Code; the accused was being tried 
for hig life andit was imperative in cases of 
this.description that the provisions of the 
law should be strictly adhered to and 
that the accused should not have any 
manner of grievance with regard to the 
procedure adopted at the trial. It is not 
enough to merely read out the evidencé tc 
the Jury: it was incumbent on the learned 
Judge to analyse that evidence and to 
present before the Jury such points as 
could legitimately arise in favour of the 
accused, That has not been done and on 
that ground alone there has been grave, 
misdirection. 
The learned Deputy Legal Remem- 
brancer has argued that the entire case is 
open to us under 8. 374, Criminal Procedure 
Code, no doubt that is so; but that assumes 
that whatever has happened before the 
case comes to this Court has been done in 
strict accordance with the provisions of the 
law, namely, that there has been a proper 
trial before a -Judge and Jury. Butif we 
are unable to say that there has been a 
proper trial in thig case, then the only course 
that is open to us is to set aside the convic- 
tion and sentence and to direet a re- 
trial. e 
In this view ofthe matter we set aside 
the conviction and sentence and direct 
that the accused be re-tried before the 
learned Sessions Judge of Mymensingh 
and 2 Jury. We very much regret that this 
course has been forced upon us, but as 
` far as we can see, there is no help for it. 
Graham, d.—I entirely agree. There 
are passages in the learned Additional 
Sessions Judge's charge the offect of which 
was to wifhdrew from the Jury the detet- 
mination of facts which it was their province 
and their province alone to decide. Some 
of these passages may be quoted: “There 
“might have been sufficient provocation to 
justify Rajab in using as much force as 


was necessary fo turn his mother out of. 


the bari, but I caf, see* nothing to justify 
Rajab's previous and  muderous attack 
-on his mother. If Kaseem after seeing his 
inother being killed before his eyes had 
kélled Rajab L should hold that he had 
indeed grave and sudden provocation," 
Again “the fact that it made Rajab want to 
kill his mother goes to show that he knew 
his case was bad, and that she was right, 
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and he did not want the division dis- 
cussed in a, baithak.” Then again "as 
regards s. 324, Indian Penal Code, there 
can be no shadow of doubt that an offence 
under s. 324, Indian Penal Code, was com- 
mitted against Kaseem and again your 
task is simple.” These directions from the ` 
Judge are open to serious objection because 
they are calculated to suggesf to the Jury 
that there was practically no doubt as to the 
main facts, that is to say, the attack on the 
accused’s mother and qn Kaseem and 
Kaseem’s wife. But these were obviously 
matters for the decision of the Jury, and 
no matter how clear the case may have 
appeared to be,it was the bounden duty 
of the Judge to leave them to the Jury to 
decide. It is true that at the commence- 
ment of the trial the learned Judge had 
told the Jury that theygwere the judges 
of fact and were not bound by his opinion, 
but that direction cannot cure the defect, 
inasmuch as these passages come at a 
later stage in the charge, and in my 
judgment they must have created a wrong 
impression if the mind of the Jury and 
may have induced them not to consider 
the evidence with that care which they 
would otherwise have bestowed upon it. 

Another point which may be mentioned 
is the fact already mentioned by my learn- 
ed brother that there is no proper summing 
up in the charge. -Itis not enough merely 
to read out the evidence in extdhso. What 
the learned Judge should have done was 
to sum up the evidence on both sides and 
to place the case succinctly before the 
Jury. 

For these reasonsI agree with my tearned 


-brother, and much as we regret having to 


edbpt such a course we have I think ho 

alternative but to directa re-trial of the 

case. * 
A. N. A. 


Retrial ordered, 


OUDH CHIEF COURT. 
CRIMINAL Revisions Nos. 9 AND 10 or 1927. 
February 21, 1927. 
Present:-e-Sir Louis Stuart, Kr., Chief 
Judge, and Mr. Justice Hasan. 


* je EMPEROR-—APPLICANT , 
versus . 
* RAM GHULAM AND orggRs—OProsrrt 
Parry. 


Criminal Procedure Code (Act V of 1898), ss. 110 to” 
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112, 587— 'Substanee of information received’, meaning 
of—Order under s. 119, whether should contain a 
charge —Details of information, whether should be set 
forth—Omission to state particulars—Mere irregu- 
larity. E 

, Although a prudent Magistrate might not consider 
information sufficient to cause him to take action 
uuder the preventive sections, unless it gave sub- 
stantial details against the person in question, yet 
there is nothing in the-gection laying down any quan- 
tum of information as a necessary condition for the 
Magistrate to take action. [p. 794, col. 1.] 

Ifa Magistrate empowered receives information of 
the barest kind to the effegt that a certain person is 
a habitual thief and is within the local limits of his 
jurisdiction, it is within his powers to take action 
under the provisions of the eighth Chapter of the 
- Code of Criminal Procedure, and:the legality of his 
action cannot be questioned. [ibid.] 

‘The substance of the information received’ in s. 112 
of the Oriminal Procedure Code does not’ mean any- 
thing more than the gist of the information. It is 
not necessary to state more than will show the 
person against whom proceedings are taken the parti- 
cular sub-section on which it proposed to proceed 
against him, [p. 794, cols. 1 & 2.] ; 

In any view, failure to give a person against whom 
proceedings #re ¢aken under s. 110 of the Code, 
information of the nature of the case against him is 
a mere irregularity which is cured by s. 537 of the 
Code. [p. 795, col. 1.] e 

An order under s. 112 of the Code ran as follows: 
‘Whereas I have received information from......... that 
eevee is a habitual thief and house-breaker......" : 

Held, that the order sufficiently complied with the 
provisions of s. 112 of the Code. [p. 794, col, 2.] . 

Rajbansi v. Emperor (1) and. Nihal v. Emperor (2), 
dissented from. : 

Per Hasan, J. C.—TIhere is nothing in the rules of 
procedure leading to the conclusion that the informa- 
tion under s. 112 of he Code should be something in 

e nature of a charge or indietment. fp. 796, col. 23 


Criminal revision against an order of 
the Second  Additiomal Sessions Judge, 
Lucknow at Unao, dated the 4th of Decem- 
ber. 1926. , 

The Government Advocate. (Mr. G. H. 
Thomas), amd Mr. H. K. Ghose, for the 
Crown. | ; i 

Mr. S. M. Ahmad, for the Accused. . 


*sUDGMENT. . 

Stuart, C. J.—These are revision ap- 
plications filed by the Local Government. 
against two orders of the learned Additional 
Sessions Judge of Unao: These orders re- 
ferred to two proceedings, which were sub- 
mitted to him under s. 123 of the Code of 
. Criminal Procedure in respect of persons 
who had been ordered by a First Class Mag- 
istrate to give security for their good bę- 
haviour «for a period exceeding one year, as* 
the persons had not given the security. 
directed. The learned Sessions Jtidg& was 
of epinion that, according to the *views 
taken by a learnéd Judge of the Allahabad 
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High Court.in Rajbansi v. Emperor (1), and 
another learned Judge bf the Allahabad 
High Court in Nihal v. Emperor (2), the 
original order ünder.s. 112 was defective, 
and that in these circumstances the only 
course open to him was to return the pro- 
ceedings to the Court of the Magistrate, 
with directions ‘that a fresh order should 
be prepared under s. 112 and the proceed- 
ings commenced again from the beginrling. 
The Local Government, questioning the cor- 
rectness of this view, has applied in revi- 
sion before us. The decisions in question 
are taken by the learned Sessions Judge to 
support two principles; the first is that an 
order under s. 112 of the Code of Criminal 
Procedure must contain something which 
will show to the person, against whom pro- 
ceedings are taken, the nature of the case 
against him, and the second is that a failure 
to give such a person information as to the 
nature of the case against him is a failure, 
which cannot be rectified under the provi- 
sions of s. 537 of the Code of Criminal Pro- 
cedure. In order to appreciate the argu- 
ments for «nd against these views it is 
necessary, in my opinion, to examine close- 
ly the provisions of s. 110 and's. 112 of the 
Code of Criminal Procedure, Section 110 
states that, whenever a Magistrate :posses- 


' Bing certain Specified power receives infor- 


mation that any person within the local 
limits of his jurisdiction— 

(a) is by habit a robber, house-breaker, 
thief or forger, or . 

(b) is by habit a receiverofstolen property 
knowing the same to have been stolen, or 

(c) habitually protects or harbours thieves 
or aids in the concealment or disposal of 
stolen property, or ' ; ro 

(d) habitually commits or attempts to 
commit, or abets the commission of, the 
offence of kidnapping, abduction, extortion 
or cheating or mischief, or any offence 
punishable "under Chap. XII of the Indian 
Penal Code, or under s. 480A, s. 489B, 
8. 4890 or s. 489D of that Code, or 

(e) habitually committs, or aftempts to 
commit, or abets the commissign of, offenaes 
involving a breach of the peace, or | 

(f) is so desparate and dangerous :as 
to render his being at large without 
security hazardous to the community, 
the Magistrate may require him to show 


0) 60 Ind. Cas. 420; 42 A. 646; 18 A. L. J. 613; 92 
Cr. L. J. 298. . e 

(2) 99 Ind. Cas.41; 24 A. L. J. 908; L. R. 7A. 165 
Or.; A. I R. 1926 All. 759; 28 Or. L. J. 9; 49 A. 5, 
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'eause why hè should not be ordered to 
‘execute a -bond, With sureties for: his good 
‘behaviour for a period not exceeding three 
years. There is nothing in this section 
which specifies what the nature of the in- 
formation should be. The learned Judge 
"who decided the case of Rajbansi v. Em- 
peror (1) appeared to be of opinion that 
the information given must be detailed 
information eóntaining the nature*of evi- 
denee which it was proposed to bring 
against such a person. With all respect 
to the learned Judge I am unable to 
agree. Undoubtedly a prudent Magistrate 
“might not consider.information sufficient 
to cause him to take action under the 
preventive sections, unless it gave sub- 
stantial details against the person in ques- 
tion; but, there is nothing in the section 
laying down any quantum of information 
as anecessary condition for the Magistrate 
to take action. We are concerned with 
the legality of a Magistrate’s action here, 
not with its prudence. So far as I read 
it, if a Magistrate empowered receives in- 
formation ofthe barest kind t$ the effect 
that a certain person is a habitual thief 
and is within the local limits of his juris- 
diction, it is within his powers to take 
action under the provisions of the eighth 
chapter of the Code of Criminal Procedure 
and the legality of his action cannot be 
questioned. f Ei 
I now come tos. 112. This says :— 
“Wheñ -a Magistrate acting under s. 107, 
s. 108, s. 109 or 8.110 deems it necessary 
to require any person to show cause under 
such section,’ he shall make an order in 
writing, setting forth the substance of the 
information received...:........ S " 
This fs the point om which the learned 
Judges of tbe All#habad High Court have 
decided the previous matters. Their view is 
that the substance of the informatfon receiv- 
ed must be more than a bare statement that’ 
amanis a habitual thief, or a habitual 
committer of mischief, or is so desparate 
and dangerous as to render his being at 
large withodj security hazardous to the 
community or whatever may be” brought 
againgt him and that it is obligatory for 
the Magistrate to set forth the partieulars. 
With due respect I am again unable tg 
agree. "E 
Ido not interpret the words to mean 
anything more than the gjst of the informa- 
tion. lt isnot necessary, in my opinion, 
to state more than will ‘show the person 
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against whom proceedings are taken, the 
-particulaP sub-section on which it proposed 
to proceed against’ him. I cannot read the 
words as requiring in law the particulars 
which the learned Judgesof the Allahabad. 
High Court consider necessary. As I have 
already pointed out, the information which 
justifies a Magistrate in taking action under 
8. llOmay be the bare8t information. It 
may be lacking in details and in particulars, 
If, for example, a Magistrate receives in: 
formation from a Polic$ Officer that a certain 
person isa habitual thief, the Magistrate 
has a right to proceed tothe next stage 
and issue a notice to him. He may be 
unwise in taking such action without 
carefully checking that information; but 
he kasa legal right to take such an action; 
and-if his information is meagre, the sub- 
stance of his information would be meagre. 
Nevertheless it is sufficient for him to state 
it to make an order unders.112 legal. If 
he has taken action on insufficient infom- 
ation, the proceedings may onthe evidence 
be founel to have been without justification. 
T do not consider that any ill results will 
follow from the adoption of this view. If 
the subsequent procedure under the chapter 
is examined, it will be seen that under 
8. 117, el. (2), the inquiry proceeds in the 
manner prescribed for conducting a trial 
in a warrant case, except that po charge 
need be framed. Now,tit is to be 
noted that in a warrant case when a man 
is put upon his trial he receives no in- 
formation as to thee nature of the charge 
against him until a considerable amount 
of prosecution evidence has been record- 
ed: It is true that then a charge is fram- 
ed against him. But in many ingtances 
the actual wording of a charge gives a 
man very little information of the nature 
of the case against him, J take as an 
instance a charge of theft. ff the forms 
in Sch. V of the Code of Criminal Pro- 
cedure are examined it will be seen that 
under heading XXVIII (II) 3 the Code 
itself lays down as a proper form of a 
charge of theft under e. 379 the follow- 
ing:— 

“That you, on or about the day of 
—— at- committed theft.” à 

That.isall. The charge need not state 
ethe owner of the property in respect of 
whichethefé is alleged to have been com- 
mitted. *¥he charge need not stdte what 
was thesubject of the theft. The information 
is bare to'a deghee. Yet itis all the inform- 

Ss. ` 

e 9 A 
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ation which the Legislature - considers 
necessary to give to the aecueed person 
on that charge. I do not consider that 
.the accused person onos he has heard the 


evidence against him is put to any real 
brevity of. . 


hardship by reason of the 
the charge, and I further cannot see 


that aman against whom proceedings are. 


being taken for*being a habitual thief 
has any grievance because the notice read 
out to him states simply:—“It is alleged 
that you.are a habitual- thief.’ When 
.à man is charged. with committing theft 
he only receives the information in the 
charge that he committed theft at a parti- 
cular. place on a certain date. . 
I, therefore, do not find that there' is 
any hardship to an accused person by 
the lack of paticulars in such an order. 
A typical order. of this kind has been 
` passed ig Criminal Revision No.10. It is 

as follows :— | Ax E 

"Whereds I* have received information 
from Pandit Ram Sarup, Station Officer of 
Maurawan, that Poorbia Pasi,son, of Bhau 

- Pasi, resident of Khanpur, is a habitual 
thiefand house-breaker." ] 

I fail to see what more information Poorbia 
Pasi required as to the nature of the pro- 
ceedings against him. He knew as soon 
as that order, wasread out to him that the 
Crown would call evidence to show that he 
was a habitua} Ahief and house-breaker. 
“This evidence could be of varying character, 
lt might include, evidente that-he actually 
committed thefts in ghe pait. It might 
include evidence of repute ‘to the effect 

' that those who knew him considered 
him to b$ a habitual thief. It, might 
include evidence that he was in possession 
of sums of money which he could not have 
acquired honestly. But whatever that evi- 
dence might be, he would know its nature as 

. Soon as he hegrd it. He had an opportugity of 
eross-examining on it; he had an opportunity 
of rebutting it. Ido not understand how 
he could, in any way, be prejudiced by the 
wording in question. The real hardship is 
where the information is r 
found to be ’únreliable. But that hard- 
‘ship will not be removed by insisting on 
the addition of details, for the unreliability 
would there be in thedetails Butin any 
circumgtances the matter would be curtd 
under. the provisions of s.53% of the Code 
of -Crifninal Procedure.. At the werat it 
would be an error, omission or irregularity. 
The persons proceeded against in these two 
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‘proceedings were, in no way, prejudiced by 
the brevity of theorder I do. not, how- 
ever, consider that the latter question 


‘arises, forI look upon’ the order asa Rer- - 


fectly good order. | 
I now come to the question of the merits 
in these two applications.. I have consider- 
ed the evidence and am satisfied that the 
persons proceeded against in both eases 
were sightly ordered to find security to 
be of good behaviour. I do not consider 
the security in any way excessive, I would 
accordingly order these persons to undergo 
rigorous imprisonment until they. find 
security to the satisfaction of the Magis- 
trate - who tried the cases or his successor. 
Hasan, J. —This is an application by 
the Government Advocate of this Oourt 
on behalf of the King-Emperor under ss, 435 


: and 439 of the Code of Criminal Procedure, 


1898. 

The opposite parties are8 in number. A 
Magistrate of the firsí class exercising 
jurisdiction in the District of Unao made 
an order that each of these. 8 persons ghall. 
execute as bond for Rs. 100 and shall also 
furnish two sureties in like amount to be 
of good behaviour for a term of three 
years. In the event-of default in comply- 
ing with the terms of the order they were 
directed to be detained in prison pending 
‘the orders of the Sessions Judge of Lucknow 
at Unao under s.123 (2) of the same Code, 
‘Accordingly the proceedings were laid be- 
fore the learned Judge, whe, having 
regard to a certain decision of the High 
Court at Allahabad, to which reference will 
be made hereafter, refused to confirm the 
order passed by the Magistrate, set it aside 


.and returned the proceedings with the 


diregtion that the Magistrate would ' draw: 
up à«proper notite and také action*afresh 
according to lay. 

The swbstance of the decision of the 
legrned S8ssions Judge is that the initial 
notice issued by the Magistrate in compli- 
ance with the provisions of s. 119 of 
the Code of (Criminal Procedure was 


not only irregular bat’ ilegal: In gup- Ü 


"port of.the applicatian on” behalf of the 
Crown before us it is urged that fhe Jearned 


.Judge has taken a wrong view of the law 


of procedure bearing on the subject under 
“consideration. ‘ -7 

athe learned Judge’ of the Court below 
has followed the decision of the High Court 
at Allahabad in the case of Rajbansi v. Empe- 
ror (1). This case was followed by another 


790 — 
learned Judge of jhe same Court in Nihal 
v. Emperor (2). The respect with which the 
opinions of the learrel Judges of the High 
Odurt at Allahabad should be received by 
us has induced me to give my most anxious 
and Gareful consideration to the matter 
under discussion. To begin with, .as 
'Judges of this Court, it is ourduty to ad- 
minister the law as wefindit. We have 
no power to make law as we think it onght 
to be. However desirable on moral princi- 
ples it may be that a person accused under 
the provisions of s. 110 of the Code of Ori- 
minal Procedure should receive much more 
information than what the law prescribes 
for we cannot give effect to the needs of 
such principles. A 

Now the main decision in the case of Raj- 
bansi v. Emperor (1), rests on the opinion 
that “the procedureclearly requires some- 
thing in the nature of an indictment or 
charge containing substantial ‘particulars 
indicating the grounds upon which the 
Police have given information to the 
Magistrate.” : 

With great respect my reading of the 
rules of the procedure bearing on this 
subjeet does not lead me to the conclusion 
.that the information must be something in 
the nature of an indictment or charge, We 
have no case of indictment in the procedure 
of our Courts. As for the charge, sub-s. 
(2) of s. 117 is clear on the point, It 
says that no charge need be framed in cases 
under s. 110 of the Code. This, to my 
mind, is a clear indication of the intention 
of the Legislature that the requirements of 
a charge are not needed ina trial under s. 
110. What the requirements ofa charge 
are, are specified in ss. 221, 222 and 223 et" 
the Code of Criminal Procedure. It gtems 
to me thaf'if the notice to be served under 
s. 110 were to be treated fnthe matter of 
particulars that itshould contain on the 
footing ofa charge we should be maki&g 
a new law of procedure and not interpreting 
it as it sfands. 

The notieeissued in this particular case 
rung as followss— e. : . 

"Whereas I have received information 
that Ram Ghulam, Chandua, Mangli, Manni, 
Sipahia, Daswa and Shankaria, Pasis of 
Lala Khera,a hamlet of Gularia, are habi-* 
tual thieves and house-breakers and habi- 
tually protect and harbour thieves and are 
associated in the commission of crime. 
They are hereby required to show cause 
why they should not be ordered to execute 
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bonds for Rs, 100 each in two sureties each 
for Rs. 100 to be of good behaviour for 
three years." HE 
It seems to me that an action under s. 112 
could be taken by the ‘Magistrate if he 
received the information which he incorpo- 
rated in the notice issued by him. 
A Magistrate acquires jurisdiction to 
take action when he “receives information 
of the description stated in sub-ss. (a), 
(b), (e), (d), (e), and (f) of 5.110. Having 
acquired jurisidiction it is then for him to 
judicially decide whether it is necessary to 
require the person against whom such in- 
formation as is described in the several 
sub-sections of. s.110 has been received to 
show cause. If he decidesin the affirma- 
tive, under s. 112 "heshall make an order 
in writing, setting forth the substance of 
the information received, the amount of the 
bond to be executed, the term for' which it 
is to be in force, and the nurgbez, character 
and class of sureties (if any) required." 
These areallthe essentials which the law 
requires “to be incorporated in the order 
and we have no power to add to them. 
To my mind the notice which was issued 
in the present case did contain every one 
of these essentials. Ofcourse opinion may 
differ as to what the “substance of the in- 
formation received" means, but I take it that 
there can beno twoopinions that it cannot 
mean more than the whole "information". 
received under s, 110 of the Code of Criminal 
Procedure. Therefore, for the purpose of 
determining what that information is on re- 
ceipt of which the law may be set in motion 
we must refer to the terms of s. 110 itself. 
Thatsection says that "whenever............... 
a Magistrate......... receives information that 
any person within the local limits of hig 
jurisdiction— — 1 
(a) is by habit a................ hquse-breaker 
aes or b 


IEEE 


may, 
manuer hereinafter provided, require such 

person to show cause why be should not 

Le ordered to execute a bond, with sureties, 

for his good behaviour for such period, not 

exceeding three years, as the Magistrate 

thinks fit to fix." 

^ The notice under s. 112 is issued In view 

of the preliminary provisions of the last - 
clause of s.110. It follows, to my mind, 

that the information, on receipt of which 

the exercise of jurisdiction under these 
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sections depends is defined by the terms 
of s. 110 itself. We cannot ddd to that 
definition. The notice igsued in this parti- 
cular case strictly complies with that defi- 
nition. : 

1, therefore, respectfully regret that I 
am unable tó follow the two decisions of the 
High Court at Allahabad already referred 
to. lagree with the order which the Hon" 
blethe Ohief Judge has passed in Crimi- 
nal Revisions Nos. 9 and 10. 

By the Court.*- We order these per- 
sons to undergo rigorous imprisonment, 
untilthey find security to the satisfaction 
of the Magistrate who tried the cases or his 
successor, : E 

aN, A. Order accordingly. 


FI t tá 


° 

OUDH CHIEF COURT. 

Criminar Revision No. 38 er 1927. 
June 28, 1927. 

Present:—Mr. Justice Pullan. 
Khan Sahib QABUL AHMAD AND 

OTHERS—ÀCOUSED— APPLICANTS 

versus 

EMPER@R— OPPOSITE PARTY. 

Criminal trial—Sentence—High social position of 
accused with past good serbices to Government— 
Previous blameless character and accused making 
good whole of defalcations, whether lo be taken into ` 
account. : : 

A man is not entitled to get cff with a small 
sentence merely because he is a person of high 
position and one who has done good service for'the . 
Gover&ment in the past. When sucha man falls to 
temptation a Court cannot lightly reduce the sentence , 
in such a case to onefar below that which should 
have been awarded to an ignorant and poverty- 
stricken offewder who has in the same way fallen a 
victim to tef&ptation. An accused is, Bowever, 
entitled to some sympathy on account of his previous 
blameless character and on account of the fact that 
in acase of embezzlement he has made good the 
whole of the defaleations. The fact that a person of 
high position, undergoes in the loss of his reputation 
and of his positjon a much greater punishment than e 
would be represented by rigorous imprisonment to 
a common man must also be considered. [p. 797, col. 
2; p. 798, 1.] a . EU WE 

Criminal revision sgainst an order of the. 
Sessions Judge, Hardoi, dated the ivth May, * 
1927, Gonfirming that of the Assistant Ses- 
sions* Judge, Hardoi, dated, the 22nd 
February, 1927. ere 

“Mr, H. Husain, for the Applicants, 

. Mr, H. K, Ghosh, for the Opposite Party, 
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JSUDGMEN T.—This isan application 
for revision of an order of the Sessions 
Judge of Hardoi and it has been argued 
only on the question of sentence. ‘she 
principal accused, Khan Saheb Qabul 
Ahmed,is a title-holder and Honorary 
Magistrate and he is 52 yearsof age. He 
has been at the head of the co-operative 
credit movement in Sendila since the year 
1904 ahd he has received recognition for 
his good services from many important 
officials, and as far asis known his conduct 
has been blameless until the year 1923. 
It appears thatin that year the accounts 
were not audited and a large sum of 
money came into the hands of the accused 
asa result of the profit made by the 
Government Co-operative Weaving Society 
from the manufacture of khadder cloth. 1t 
was the duty of the accused to deal with 
this money in & proper manner and invest 
itin the Bank of which he was the manager. 
Hedid not do so. There is no question that 
in the following three years he embezzled a 
sum of Rs. 28,000 with the dssistance of 
two subortlinates who have been convicted 
along with him, : ; 

. At the time when this revision was first 
heard by this Courtthe accused had paid 
back the greater part of the embezzled 
money. On that occasion Counsel assured 
me that if further time were given the 
accused with the aid of his friends would 
make good the balance. This hag now been 
done. Í am also informed that he is ruined 
financially in addition to the loss of pres- 
tige which must necessarily follow on a 
conviction of this nature, and lhave been 
pressed to reduce his sentence by appre- 
aiable remission of the order of, rigorous 
imptisonment. ,' " | 

Although the accused is certainly entitled 
to some sympéthy on account of his pre- 
vious blameless character and on accouut 
of the fact that he hasnow made good the 
whole of the defaleations, I cannot altoge- 
ther set aside the very proper remarks made 
in his judgment by the leagned' Sessions 
Judge. A manis not entisled to get off 
witb.a'small sentence merely because he 
is a person of high position and one who 
has'done good service forthe Government 
inthe past. When sucha man falls in* 
this manner everybody looks to see whether, 
jv is not true that there is one law-for the. 
rich and. another for the poor, and a Ceurt 
cahnotliglitly reduce the sentence in such 
a ease to one far below that which should, 
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have been awarded to an.igaorant and 
poverty-stricken ollender who had in the 
same way fallen avictim to temptation. 
On*the other hand I must consider that the 
accused has already undergone inthe loss 
of his reputation and of his position a much 
greater punishment than would be répre- 
sented by rigorous imprisonment for one 
year fo a common man, andat his age 
detention in Jail under sentence of rigorous 
imprisonment in the hot weather is even 
for a short time avery severe punishment, 
I find that in this case the two men who 
' were regarded us his tools have each been 
sentenced to. six months’ rigorous impri- 
sonment and to pay a fine of Rs, 100 where- 
as the accused has been sentenced to two 
years’ rigorous imprisonment andto pay 
a fine of Rs.2,000. As faras the fine is con- 
corned now that the whole of the sum of 
Rs. 28,000 has been paid, I see'no object in 
retaining this order, and as faras the 
sentence of imprisonment is concerned I am 
prepared to reduce it but‘ not to remove 
it altogether.” The accused has up to the 
present undergone rigorous imptisonment 
from the 10th of May. In my opinion this 
is enough for rigorous imprisonment, but I 
am not prepared to allow him to go free. 
I reduce his sentence to one of 9 months’ 
imprisonment but forthe remainder of the 
period it willbe simple. The application 
“on behalf of the other two accused is dis- 
missed. 

G, E. 


° Sentence reduced, 


€ 


> * » 
LAHORE HIGH.COURT. * 
Orimtna’ Revision PmTITION No. 1581 
. oF 1926, °. A 
February 15, 1927. e 
Present :—Mr. Justice Campbell.. < 
KARAM ALI AND OTHERS—ÀCCOUSED— 
PETITIONERS - 
e a VETSUS 
°  EMPEROR—RRSPONDENT. | . 
. Penal CodedAct XLV of 1860), s. 105— Private 
defence of property, extent of. 
A number of persons went to rescue two buffatoes 
ealleged tohave been stolen and in the possession of 
the petitioners. They tried not only to secure ‘the 
estolen buffaloes, but began to drive the whole herd 
of the petitioners. A fight ensued and the petitionere 
werescharged and convicted: : 
` Held, that the petitioners were not guilty of any 
offence as they had.a right to protect their herd in the 
exercise of the right of private defence, 


goa 
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Petition forrevision of an order'of the 
Séssions Judge, Jhelum, dated the 20th 
May,1926, modifying that of the Magistrate, 
First Class, Gujrat, dated the 4th January, 
-1926. 


Mr, Mukand Lal Puri, for the Petitioners, ` 


Mr. Des Raj Sawhney, Public Prosecutor, 
for the Respondent. . 

JUDGMENT.—On the finding of the 
learned Sessions Judge inthis case he should 
have acquitted the petitioners as having 
acted in the exercise of the right of pri- 
vate defence of property. 

The finding is as follows :— 

“I am definite in my holding that a 
party consisting of Salabat Mutalli, P. Ws. 
Nos. 4 and 7, and others who went in advance 
of the Police came across the stolen ani- 
mals that were grazing in a large herd 
under the charge of Karam Ali, Gaman 
and Shahu appellents and Jalla deceased, 
that armed with their brief authority they 
did not wait for the arrival of the Police 
and tried to drive away the whole herd. 
The appeflants instead of waiting for the 
arrival of the Police took the law into their 
own hands and attacked Nalabat, Mutalli 
and their companions anda fight ensued, 
in which owing to weakness of number they: 
were routed." 

The stolen animals referred to weretwo 
buffaloes which were said to have been 
Stolen in June, 1925. TheSpresent occur- 
rence took place on the 3rd August, 1925, 
and the prosecution ease was that a party 
consisting of Police Offcers and others went 
to the petitioners’ village inorder to re- 
cover the animals which were said to be 
there, The learned Sessions Judge has 
‘found that the Policemen remained behind 
and ‘that the other members of the rescu- 
ing party went ahead tolocate the stolen 
buffaloes. The learned Sessions Judge 
does net hold that:the petitieners' party 


‘knew anything about the Police being as- 


sociated with the complainant party or 
being anywhere in the vicinity and thus 
the point of saying that the appellants 
eshould have waited for the arsival of the 
Police is not apparent. 

It has peen suggested by the learned 
Public Prosecutor that when after a thief 
*haseeflected his retreat with stolen pro- 
petty the property*is subsequently found 
in his poen the owner's right of pri- 
vate defence wouldrevive for the purpose 
of its recovery. This proposition was men 
tioned with disapproval in Mir Dad v, 


` 
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Emperor (1) but in any case it would have 
no relevancy here for the finding of the 
learned Sessions Judge is not that the com- 
plainant party tried to tut out .the two 
Stolen animals from the herd and take 
them away, but that they tried to drive 
away the whole herd consisting mainly of 
animals which the, petitioners had a per- 
fect right to protect. It could scarcely be 
said that the petitioners used more force 
than was necessary to protect their ani- 
mals in view of the result of the fight. 

I accept the petition, set aside the con- 
viction andsentence and acquit the peti- 
tioners. 

ALN. A. Petition accepted., 


(1) 96 Ind. Cas. 385; 7 Lah. 21; A. I. R. 1926 Lah. 
T4; 27 Or. L. J. 929; 27 P. L; R. 280. 





CALCUTTA HIGH COURT. 
Criminal Revision No. 1173 or 1926. 
i January 26, 1927. 
Present:—Mr. Justice Duval and 
i Mr. Justice Mitter. 
FATIAR BAP AND oTHERS—ÀCJUSRD 
© —PHTITIONERS 
versus 


7 EMPEROR—Opposire PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 85, 
860—Non-compliance with prdvisions of s. $60—No 
prejudice proved—Validity of conviction—Charge for 
unlawful assembly with thtent to commit assault— 
Separate sentences for rioting, hurt and grievous hurt, 
legality of—Amendment to s. 35, effect of.. - 

Non-compliance with the provisions of s. 360 of the 
Criminal Procedure Oode does not vitiate a trial 
where i@has not resulted in any failure of justice. 
` In view of the amendment to s. 35 of the Criminal 
Procedure Code by which word ‘distinct’ before the 
word ‘offences’ has heen deleted, separate sentences 
for offences ugder ss. 323, 324 and 325 of the Penal 
Code are not lid in.law even though the acts in 
respect of which such charges were made were in- 
cluded within a charge under s. 147. 

Kanchan Mola v. Emperor (3), followed. 

Ram Dihul v. Empress (1) and Alim Sheikh v. 
Shahazada Singh Burkundaz (2), not followed. 


Rule against an order of the Deputy: 


Magistrate, Mymensingh, dated the llth 
November, 1926. e 

Babu Urukram Das Chakrabarty, for the 
Petitioners, ex 

MEX. JUDGMENT. V 

Mitter, J.— This Rule was isBued on 
the District Magistrate of Mymefisingh 
-to*show cause why the conviction and 
gentence of the petiticners should not be 
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set aside or such other order made as 
this Court may: seem fit and proper on 
grounds Nos. 1 and 2 of the petition to 
this Court. Ground. No. 1 runs as fol- 
lows:—'"That the conviction and sen- 
tence passed upon the petitioners are bad 
in law for non-compliance with the provi- 
‘sions of s. 36U of the Criminal Procedure 
Code." It has not been shown to us that the 
non-corfipliance with provisions of s, 3t0, 
Criminal Procedure Oode, hag resulted in 
any failure of justice, and having regard 
to the decision of the Judicial Committee* 
which disapproved a decision of this Court 
with reference to the effect of the provis- 
ions of s. 360, we think this ground in re- 
vision fails. 1 

The second ground on which the Rule 
was issued ran to the effeet that the con- 
vietion and separate sentence against the 
petitioners on charges under s. 323, 324 
aud 325, Indian Penal Code, are bad in 
law inasmuch as the actsin respect of 
which such charges were made were in- 
cluded within the charge under s. 147, 
Indian Pefal Code, and two authorities 
were cited in support of this ground, one is 
the case of Ram Dihul v. Empress (1) and the 
other is Alim Sheikh v. Shahzada Singh Bur- 
kundaz (2). These decisions were given 


` before the amendment of s. 35, Criminal, 
As has been held in a 


Procedure Code. 
recent decision in the case of ,Kancham 
Molla v. King Emperor (3), the old cases 
cannot now be held to be good-law, after 
the amendment in 1923 by which words 


in s. 35 of the Criminal Procedure Code; 


“A person is convicted at one trial of one 
or two more distinct oifences'"" the word 
“distinct” has been deleted. We think 
thereeis no substap'ee in this ground also. 
Besidés hurt was caustd by thé accused 
individually. e 

It has*bgen urged that the sentence in 
the circumstances of the case. is too severe, 
We do not think that on the facts of the 
case we should interefere with the sentence 
passed. Bote youn 
< The resultis that thé Rube, is discharg- 
ed.. Thé accused will surrender to their 
bail bonds. - Í 

Důval, J.—1 agree. 


© ANA Rule discharged. 
. (030. W. N. 174. 


€) 8 O. W. N. 483; 1 Cr. L. J. 365, 
(3) 88 Ind. Cas. 997; 4I C. L. J. 563; 
Cal. 1015; 26 Or. L. J. 1253. 


— *See V. M. Abdul Rahaman Emperor, 1001nd. ' 
POT mperor, 100Ind. Cas 


A.I. È. 195 
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OUDH CHIEF COURT.. 
CRIMINAL APPEAL No. 280 or 1927. 
: . July 14, 1927. 
Present :— Sir Louis Stuart, Kr., Chief 
: Judge, and Mr. Justice Raza. 
MAHIPAT SINGH-——AcOUSED—À PPELLANT 
3 , versus 
.EMPEROR-—COMPLAINANT— RESPONDENT. 

` Evidence Act (I of 1872), s.24—Mugistratq taking 
all possible precautions before recording confession— 
Accused under no inducement or threat, or pro- 
mise of pardon—Accused making statement voluntarily 
and without any idea of getting pardon—Conviction 
based on confession alone, legality of. 

Where the Magistrate who’ records a confession 
takes all possible precautiens to satisfy himself that 
the confession is made voluntarily and that the 
< accused making the confession is under no induce- 
ment or threat at the time when he makes the con- 
fession and is informed clearly that if he confessed he 
would not get a pardon and the accused states that 
he quite understands all these circumstances, that he 
wishes to make his statement voluntarily and that he 
has no idea that he would get a pardon, and then 
gives a clear detailed account asto how the offence 
was committed, the accused can be rightly convict- 
ed upon this confession alone. - 

Raggha v. Emperor (1) Emperor v. Raj Kali (2) 
and Raj Bahadur Singh v. Emperor (3), followed. 


Criminal appeal against an order of 
the’ Second Additional Sessions Judge, 
Bahraich, dated the 13th May; 1927. 

Mr. H..C. Dutt, for the Appellant: 

Mr. G. H. Thomas, Government Advocate; 
for the Crown. 


JUDBDGMENT.—Mahipat Singh has 
been convicted by the learned Sessions 
Judge of Bahraich of the offence of murder 
under s. 302, Indian Penal Code, and 
sentenced to death subject to confirmation 
by this Court. He appeals. The reference 
in confirmation is also before us. The 
evidence against the appellant is to the. 
effect that he was on bad terms with, the 
deceastd Mahabir Pujari.* This is establish- 
ed by a letter, Ex. O, sent hy the deceased 
Mahabir and his son Jeo Bodh to the Rani 
of Payagpur in whose employmeht both the 
appellant and the deceased were. THis 
letter is dated the 10th November, 1926. 
Op the 36th November, 1926, the deceased 
was, murderêd “after dark in a field. The, 
remaining evidence againgt the appellant 
is containdéd in a confession which was made 
on the 22nd November, 1926. He ewas 
arrested by the Police on the 19th Noyem-, 
ber, 1926, and or the same day he passed 
from , Police into the custody of the Jail 
offjeials and it was not until three days after 
he had left Police custody that he made 
this confession, The, learned Magistrate 
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who recorded the  eonfession took all 
possible- precautions ‘to satisfy himself 
that the confessior was made voluntarily 
that the appellant was under no 
inducement or threat at the time when he 
made the confession. He was informed 
clearly that if he confessed he would not 


- get a pardon, The appellant stated that 


he quite understood all thèse circumstances, 
that ` he, wished to make his statement 
voluntarily and that he had no idea that he 
would get a pardon. Hethen gavea clear 
detailed account as to how the murder had 
been committed and stated that he had 
assisted actively inthe murder by holding 
down the victim. When he was placed 
before the Magistrate he stated that he had 
made a false confession because the Police 
had promised him that if hemade the con- 
fession he would at once be released and 
that his employer the Rani had .also, de- 
sired him to confess. He adhered to .this, 
explanation before the Se&sidns Judge. 
We have gone carefully into this confes- 
sion andewe believe thatit was true and 
made voluntarily and not caused by any 
threat or any inducement or promise. It 
is not necessary for us to repeat at length 
what we have frequently stated before. 
We have to note again our complete con- 
currence with the remarks of the learned 
Chief Justice of the Allahabad High Court 
in Raggha v. Emperor (1)yagnd our two pre- 
vious decisions in Emperor v. Raj Kali (2) 
and Raj Bahaddr Singh v. Emperor (3). 
Upon this confessione and upon this con- 
fession alone we consider that’ Mahipat 
Singh has been rightly convicted, and in. 
view of the serious nature of the murder 
we do not see our way to reduce hig sén- 
tence. Wedismiss his appeal, uphold the 
conviction and confirm the sentence and 
direct that he be hanged *by the neck till 
he be gead. e 
G., E. A ppeal dismissed. 
(1) 89 Ind. Cas. 903; 23 A. L. J. 821; A. I. R. 1925 
All, 627; L. RAGA. 161 Cr.; 26 Or. L. J. 1431 


. (2) 98 Ind. "Cas. 250; .3 O. WV. N. 813; A. I. R. 1926 
Oudh 622; 27 Or. L.J. 1206; 29 O. C. 396; 1 Luck. 


471. 
(3) 98 Ind. Cas. 106; 3.0. W. N. 818; 27 Cr. L. J. 
1258; A. I. R. 1927 Oudh 17. 
6 
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NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
Ssconn Orviu APPEAL No. 368 oF 1926. 
July 12? 1927. 
Present: —Mr. Findlay, J. C. 
Musammat GANGOO AND ANOTHBR— 
' PLAINTIFF3—AÀ PPELLANTS 
e versus 
LAXMAN —DurgsbDANT— RESPONDENT, 

C. P. Tenancy Act (I of 1920), ss. 13, 89—Surrender 
of holding by Hindu widow—Suit by reversioner to set 
aside surrender—Civile Court, whether has jurisdic- 
tion—Hindu widow's right to surrender—Improper 
motive, effect of—Hemedies of reversioner. 

Oivil Courts have jurisdiction to entertain a suit 
brought by reversioners to impeach, on the ground 
of fraud, a surrender of a tenancy holding bya 
Hindu widow. [p. 801, col. 2.] . 

Ganesh Das v.'Shankar (2) and Wasudeo v. Bhiwa 
(3), followed. x 

A Hindu widow has an absolute right to surrender 
her tenancy holding in favour of her landlord even 
with a motive to defeat the reversioners’ right and 
-to ri qn: tenancy for a'particular.person. jp. 802, 
eol. 1.1 : 

In the dbsesce of fraud the only remedy which 
8 reversioner has in such a case is to attack the 
surrender as a transfer by an application under 
8. 13 ofthe C. P. Tenancy Act of 1920.9 [ibid.] 


Appeal against the decree of the District 
Judge, Nagpur, dated the 6th April, 1926, in 
Civil Appeal No. 263 of 1925. 


Messrs. A. V. Khare and A. V. Zingarde, 
for the Appellants. 

Messrs. V, Bose and P. N. Rudra, for the 
Respondent, e 


. dUDGMENT.—The present ‘suit was 
brought by Musammat Gangoo and Musam- 
mat Rangoo, the two minordaughtersof Shiva 
Teli, d&ceased, for possession of three 
occupancy fieldsin Mauza Pendhri (Nagpur). 
Their father Shiva had been the tenant of 
: these fields, and on his death his widow, 
Musammat Soni, succeeded to the tenahcy. 
On the 3rd of ‘April, 1924, musammat Soni 
surrendere@ the fields to the malguzar and 
on the same day the Malguzar gave a per- 
petual lease of them to Laxman, the present 
defendant-respondent. Very shortly after- 
wards, Laxman married Musammat Soni by 
pat. The Jydge ofthe first Court held that 
the transactions of surrender and lease were 
fraudulent; that, in the circumstances, the 
Civil Court had jurisdiction to interfere 
and that the plaintiff were entitled to 
gucceed. Le DeL 
Thg defendant Laxmen &%ppealed to the 
Court ofthe. District Judge.” Tfe latter 
rightly pointed out that as regards the 
question of consideration for the surrender, 


51 ° 
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this was primarily a matter as between the 
parties concerned and cannot be raised by 
a stranger. As he pointed out, the only 
question for consideration was, in reality, 
whether the reversioners have the right to 
question Musammat Soni's surrender in the 
The District Judge pointed 
out that, under s. 35 of the C. P. Tenancy 
Act of 1898, a Hindu widow's sugreuder 
cannot be impeached except on account of 
fraud or any like ground: cf. Dajiba v. 
Ranghunath (1) and the position remains the 
same having regard to s. 89 of the C. P. 
Tenancy Act of 1920. Theonly way, therefore, 


in which, in the District Judge's opinion, 


“the present plaintiffs could have contested 
the surrender of the tenancy was by an 
application under ss. 12% and 13 of the 
Tenancy Act of 1920. He further pointed 
out that the only species of fraud, which 
would enable the plaintiffs to suein the 
Civil Courts, would be fraud on the sur- 
rendering tenant. The learned District 
Judge accordingly dismissed the plaintiffs’ 
suit and they have now filed the present 
second appeal. 


Reliance has been placed ona long 
series of decisions in this Court to the 
effect that the Civil Courts have jurisdiction 
to interfere onthe ground -of fraud: cf. 
Ganeshdasv. Shankar (2), Wasudes v. Bhiwa 
(3), Pandurang v. Baija (4;, Sheodayal v. Ram- 
prosad (5) and Deoram Gujar v. Biju Gujar (6) 
and it has been urged that, on the wording 
of theplaint, the Civil Court had jurisdiction 
and relief should be granted on the ground 
of fraud. As I read para. 3 of the 
plaint, to which I have given my careful 
attention, the fraud alleged was one on the 
"plaintiffs committed jointly by their 
mother and by Laxman with éhe object of 
securing the tenancy to themselves or to 
Laxman in view of the pat marriage which 
was about to take place when the transaction 
fmpeached occurred. . 

For my own part, as-at present advised, 
I can see not the slightest reason for 
differing from the view ī Have taken in 
Deoram Gujar(. Biju Gujart6) quoted above, 


. : 

(1) 20 Ind. Cas. 920; 9 N. L. R. 196, . 
(2) 13 Ind. Cas. 909; 8 N. L. R. 22. 

(3) 89 Ind. Cas. 44; 21 N. L. R. 62; A.I. R. 1925 Nag, e 


$06. . , . 
(4) 95 Ind. Cas.371; 8 N. L. J. 14; A. I, R. 1925 Nag, 
ol 


(5) 90 Ind. Oas. 247; A. L R. 1926 Nag. 292, 
(6) 101 Ind, Cas. 822; A, I, R, 1927 Nag. 226, 
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but il, nevertheless, seems to me impossi- 
ble to allow the pfaintiffs-appellants' pre- 
sent contention to succeed. The matter 
seemg to meto be,in fact, put at rest by 
the decision of Hallifax, A. J. O.,in Bik- 
ram v. Ganesh Singh (7), As the learned 
Additional Judicial Commissioner point- 
ed out therein, s. 11 of the Ten- 
ancy. Act, 1920, is, in effect, the only 
provisión which makes any distinction*bet- 
ween, say, the tenancy of a house and an 
agricultural tenancy of an occupancy field. 
Tenancy, like other contracts, is essentially 
personal, and I know cf nothing apart from 
the said provision which limits the rights of 
a Hindu woman in respect of the contract" 
of tenancy. I do not think it can be sug- 
gested for one moment that the ruling of 
-Hallifax, A. J. C, referred to necessarily 
conflicts with the actual decision of Bakar, 
J,0., and Kinkhede, A. J. O., in Wasudeo 
v. Bhiwa (8) quoted above. As was puinted 
out by Hallifax, A.J. C., the case in ques- 
tion dealt with the passing on ths death 
of a Hindu woman of a tenancy inherited 
by her from amale and held by der up 
to her death, nor with her rights and 
liabilities in refpeot of it during her life. 
In the present case there was clearly no 
fraud on Musammat Boni; on the contrary, 
the plaintifis appellants’ own allegation 
rather is that Musammat Soni disposed of 
her tenancy right in collaboration with 
Laxman, the defendant-respondent, in & 
method caletlated to overreach their rights 
as reversioners. As the law at present 
stands, Musammat Soni was clearly entitled 
to surrender and that holds. good, even if 
we assume that her motive ‘was to defeat 
ihe reversioners’ rights and to securethe 
tenancy’ fof her intended husband. dn 
those circumstances, the only remedy the 
plaintiffs had, in my opinion, was to attack 
the surrender as a transfer under s. 13*eof the 
C. P. Tenancy Act of 1920. i i 
lam of opinion, therefore, thatthe deci-* 
sion of the learned District Judge is correct 
and I see no’ reason to interfere. The 
appeal is accordingly dismissed. The ap-. 
pellants must bear the respohdent's «osts. 
Costs in the*lower Courts es already order- 
ed. ; . 


e G. R. D, Appeal dismissed., 
A. N. A. 

* 7) 99 Ind. Cas, 187; 23 N. L. R. 1; A. I, R. 19970 

Nag. 189. | i ` : 
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QUDH CHIEF COURT. 
Frese Ofvin APPEAL No. 73 or 1926. 
July 2%, 1927, 

Fresent :—M$. Justice Hasan 

and Mr. Jusiice Pallan. ` 
Raja HANWANT RAM-—PLaINTIFF— 
APPELLANT : . 
versus 2 
RAM HARAKH ano orHEaf — DEFENDANTS 
RESPONDENTS. 
Merger— Intention —Loss of superior rights—Revival 


‘of subordinate rights—Relief fow proprietary possession 


—Plea by thekadar of subordinate rights—Res 
judicata—Civil Procedure Code (Act V of 1908), ss. 11, 
Expl. 1V. . . 

In determining the question of merger the essential 
element to be taken into consideration is one of 
intention and the general rule of equity is that if it 
isto the benefit of the person in whom both the 
superior and the inferior rights come to vest to keep 
the two rights separate and the inferior right alive, 
it will be presumed that he intended to act in & 
manner consistent with his benefit. (p. E03, col. 2.] 

Where the superior rights come to an end, the 
inferior rights are revived. |p. 504, col. 1.] 

The doctrine of merger cannot be app:ted where 


‘the inferior rights are expressly reserved and kept 


alive. [p. 803, col. 2.] NE 
Where the olief claimed in a suit is one for 
proprietary possession 'a plea of the rights of a 
thekadar in defence could not and ought not to be 
raised and omission to raise such a plea does not 
constitute the matter res judicata in a subsequent 
suit for actual possession. |p. 804, col. 2.] f 
Appeal against the aecree of the Addi- 
tional Subordinate Judge, Gonda, dated 
the 31st March, 1926. 
Mr. Bisheshar Nath, for the Nppellant. 
Messrs. M. Wasim qnd Khaliquezaman, for 


the Respondents. 

"JUDGMENT.—Tbis is the plaintifí's 
appeal from the decree of the Addilional 
Subordinate Judge of Gonda, dHted the 
3lst of Merch, 19286. The plaintiff sued for 


° possession of an 8 annas share in eacli of 


the ,two villages of Ramnagra and Tilyani, 
in the Pargana and District of Gonda. 
The history of the plaintill's titledo these 
villages “is along one but for th$ purposes 
of this appeal itis sufficient to state that 
he has obtained a decree for possession of 
the shares in suit against the defendants 
from the Courts in India and it may he 
mentioned. that the decree is n&w the sub- 
ject-matter of an appeal before their 
Lordships eof the Judicial Committee. The 
plaintifi’s case is that in execution of his 
deczge on title he obtainea possession of, 
the villages in, suif but within g fortnight 
ot the dgiveyy of possession io him bythe 
process of Court he was dispossessed by 
the defendants, j 


(163 T. O. 1997] 


The only defence, with which we are now 
concerned in appeal, is that theplaintifi was 
not entitled to actualepossession by eject- 
ment of the dsfendants for the reason that 
„the defendants were entitled to continue 
_ in actual possession of the property in suit 
by virtue-of certain rights which, as now 
admitted, are the rights ofathekadar. Thia 
defence was r@sisted by the plaintiff on 
two main grounds: l. that it was barred 
by the rule of res judicaia; and 2, 
theinferior rights*ofa thekadcr merged in 
the superior rights of proprietor which the 
defendants had acquired by purchase at 
aa. auction-salein 1910. The Court below 
has rapelled the plaintiff's attack and has 
upheld the defence. 

In appeal besides the pleas of merger and 
res judicata athird argument was addressed 
to us in support of the appeal. It was 
argued, that the defendants were ejected 
from their tenancy rights of a thekaaar 
in the" year 1916 by a Court of com- 
pstent jurisdiction. In support of this 
-contention reliance is placed upon a judg- 
ment of an Assistant Collector of the 
First Class, dated the 19th of June, 1916, in 
a suit to contest a notice of ejectment 
issued by one Raja Abul Hasan Khan 
against the present defendants or at all 
events againat some of them. The respond- 
ents’ learned Counsel’s reply is that the 
plea of the extiction of the thekadari rights 
of his clients by virtue of ejectment found- 
ed on the judgment df the 19th of June, 
1916 is anew ples now taken in appeal 
and should, therefore, not be entertained. 

We think’ that the argument on behalf of 
the respondents should be accepted. The 
question as to whether or not ejectmend 
did take place is a pure question of fact 
and it will obviously be unfair to spring 
it asa surprise on the defendants at this 
stage of thg litigation. It would ke unfair 
for many reasons. Assuming that the 
judgment to which we have just now re- 
ferred, was given effect to by actual eject- 
ment of the defendants, it is possible 
that by an agreement between the landlord 
and the thekadar the old thekadari rights 
were subsequently restored to the defend- 
ants andon the footing of such® an agree- 
ment the [andlordcontinued to receive Tent, 
‘On &he assumption, therefore, that sutk à 
state of things came to happene it would 
follów that the ejectment of threeyeaw 1916 ig 
pf no consequence whatsoever, e 

We have examined the pleadings in this 
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case very earefally and we are unable to 
discover any trace, direct or indirect, of 
the question now being raised. The plaint 
isa prolis and argumentative document. 
Every’ conceivable ground of attack on the 
defendants’ rights to hold possession is stat- 
ed in it but there is not a word which 
could suggest that the defendants’ title, 
if any, of thekadars was extinguished 
by tee ejectment proceedings of tle year 
916. i 


that’ 1916 


The next point argued in support of the 
appeal is oneof merger. We have stated 
ia the opening part ofthis judgment what 
the plea of mergerin this particular cass 
msans. We will now state some of the 
necessiry fasts to elucidate this plea. In 
execution of certain decrees against the 
previous proprietor of the two villages the 
8 annas share of each of them was sold 
by publie auction. Itis agreed that at the 
time of thesale these shares were held in 
possession by a usufruetuary mortgagee. 
Tne defendants purchased the shares and 
in the circumstances their purchase ad- 
mittedly amounted to the acquisition of 
the equity of redemption only. In raising 
the plea of merger the pleintiff obviously 
assumes that previous to the purchase the 
defendants had a subsisting title of an in- 
ferior character in the right of thekadars 
aad itis argued that the lattsr title merged 
in the former. As a question of law the 
doctrine of merger was considered at some 
length in a decision of a Bench of this Court, 
to which oneof us was a party, in the case 
of Darshan Singh v. Arjun Singh (1) and it 
will serve no useful purpose to make a 
second attempt at the exposition of the 
doctrines. In determining the Psy ages of ' 
to bé taken 
inte consideratión is one of intention and 
the gəneral rale of equity is that if it is 
to the benefit of the person in whom both 
the supBrior and the inferior rights come - 
to vest to keep the two rights separate 
and the inferior right alive, it will be pre- 
sumed that he intended to act insa manner 
consistent with his benefit. s E: 

In this case* we are of opinion, iu 'agree- 
ment with the Court bsalow, that the "plea 
ofemerger has no substance whatsoever, 
and we base our conclusion mainly on twoe 
grounds. The first is that the subordinate 
sights of guzara or of thekadari were ex-* 
pressly reserved in the title-deeds of the 


(1) 98 Ind. Oas. 28; 80. W, N. 741; ALR, 1928 
Oudh 606; 1 Luck. 560, 


D 


"equity: of redemptien. 
.,'meaü the 


S 


defendants puta’ to the purchase ‘of the 


sale  certificatee.' They are 
before us and in each of them there. is 


Be ; a reBervation of the subordinate . rights.in 


EA 


i 


favour of the purchaser. 
Tn the present’ vase all that the defend- 
-ants have purchased was the equity of 


_ redemption, as we have already stated. ` 


~. They could not be sure whether the epur- 
- chase, ofguch equitable rights would bring 
‘any substantial advantage to them in the 


E end:and there, was a very good reason for 


-am.apprehension to the contrary. At the 


~ time of the purchase the shares were heavi- 
ly encumbered along wilh the whole of the | 


765 to which these two villages belonged. 
On. the evidente in this record the value 
-of the .mortgage’ was asum. of over 8 lacs 
“ef rupees. lt was, therefore, not only posei- 
"ble but. highly, "probable on the part of 


_ the "defendants to contemplate the contin- - 
: ‘gency of the purchase of the equity of re- . 


- dempticn. as ending merely in a purchase 
of a shadow. It. was,_therefore, to thi ir. 
. benefit to’ keep’ the inférior rights alive 
and. thatthey had the intention to.do so 


. was clearly expreseed in the certificates of 


sale. 

` The second ground ¢ on Tehi the plea of 
-merger'should be rejected ie that in a sub- 
sequent litigation between the plaintiff and, 
‘these defendants the plaintiff has-obtained 


=a. decree for possession in respect of the - 
: shares. now in suit. 


The result has been 
“that the .supetior rights: which the defend- 
‘ants.had ‘purchased in the year 1910 have 
-geased tobe effective'as against the claim 
‘of the plaintiff. For the purpose of the de- 
‘cision: of the plea of merger it must, there- 


fore; be held that the superior rights haye * 


come tosan end.” Thig beimg'&0o,it follows 
thatthe inférior rights have revived. This 


- we take to bethe general principle arising 


-out of the doctrine of merger an@ it- was, 
given effect; to by the High-Court at Allah 
` abad in the case of Kallu v. Diwan (2). 
On these grounds. we reject the plea bi 
merger. 295 . 

‘The last grounti on which fhe appeal was: 
sought to besupported isthe plea-of res, 
< .judicaia. This plea is founded on the 
-fitigation between. the parties, to which we 
--have.had occasion to refer in a previous 
: portion | of this judgment, 
Bo sote relevant details of the- litigation. 


2. 244. 487;:A. M, N. (1902) 187. 
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By title'deeda we. 


‘of that litigation. 


‘favour of the plaintiff. 
“ed the shares in suit. aleo. 


.relying om that right in th 


We will now. .; 
- record tq substantiate the second paft of 
it 
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The plaintiff brought a suit for possession: 
ofa cerltainenumber of villages including 
the shares now in suit against some of the 
defendants tothe present suit and many 
others. It was agreed in the Court below: 


-that all the defendants to the present suit 


must be held to be bound by the result ' 
The suit succeeded in 
the Court of first instanc@ and a decree 
for possession was made accordingly in 
The decree embrac- 
The plaintiff 
obtained: formal: delivery of possession in 
pursuance of the decree. The date of the 
decree-‘of the first Court is the 22nd of 
October, 1923 On an appeal by the defend- 


‘ants*the ‘decree of the first Court was cor- 


firmed bythe late Court of the Judicial 
Commissioner’ of Oudh and it is the ‘ldst 


. mentioned decree which is now in appeal 
before their Lordehips of the Judicig] Com- 


mittee. 

. In relation to the plea of resjudicata the 
argument advanced by the learned Advo- 
cate for the, plaintiff appellant is that fhe. 
relief claimed and granted in the previous 
suit was one of actual possession and, there- 
fore, the defendants might and ought to 
have resisted. that relief on the plea that 
they held the shares in suit in the right of 
thekadars: not having. done so, they are 
estopped .by the rule of res. judicata from . 
resent suit, 
We have given our anxious Consideration 
to this part of the flaintiff’s case and have 
come to the conclusion. that the plea of 
res judicata must also be rejected." To 
begin with, the relief as embodied in the 
plaint of that suit is one for ‘ possession ' 
and no qualifying words are attached to it; 
jn other words the possession prayed for 
is-described neither as actual nor as pro- 
prietary. To bring home the point that it 
meant actual the learned Advocate for the 
appellant referred to certain paragraphs 
in the plaint and in the judgment of that 
suit as showing that ihe plaintiff was 
entitled to claim possession of villages and ` 
shares. which brought to him an income 
Of Rs. 5,000 a year andin calculating the 
Rs. 5,000 the actual profits of the shares 
in suitand not the-theka money payable .. 
by the defendants was taken into account, 
The* first part of this argumentis perfectly. 
valid. But thgre are no meterials on the 


On the evidence.as:it stÉnds in. th 


' esse, it is impossiple to predios of the 
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: Shares in suit as contributing, net profits 
aud not theka money to the making up 
of the total of Rs. 5,000. We should in- 
terpret the relief. for possession as a relief 
which could properly be obtained ` and 
" granted in that suit. The plaintiff's own 
title, to enforces which he came to Coürt; 
was: a title cowxtensive with or derived 
from the talugdar of -the taluga within 
which the shares in suit lie. That title 
admittedly was the proprietary title. Such 
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to say in.the circumstances of this case 
that italso ought to have been raised. In, - 


the first place, as'we hava pointed ‘out 


before,.a plea based on ‘tenancy rights 
could not have -been entertained by the 
Court for want of jurisdiction. In the 
‘second place, it appears tous that an in- 
quiry into any determination of such a plea 
would have introduced the greategt con- 
fusionin the trial of the: proper issue as to 


: the proprietary title of the plaintiff based on 


a title could not affect the rights of actual 


cultivators or the rights ofthe holders of 
subordinate tenures and a relief for posses- 
sion on the basis of such atitle must, there- 
fore, be deemed to be a relief aimed «ab a 
decree for proprietary possession. In this 
view of the pleadings of that suit, we 
are strengthened by the factthat we must 


presume that the Court which decided the. 


previoüs suit acted according to law and 
did noteassume a jurisdiction of which it 
was’ not possessed, . 

It is clear to our mind that the Sub- 
, ordinate Judge of .Sultanput to’ whose 
: Court the suit which was originally institut- 


a grant from the former tclugdar and of. 
the defendants on the purchase of the 
equity of redemption at the auction-sale of 
1910.: The proper scope of the suit was 
the inquiry as to which of the two titles 
was to prevail and not an inquiry into 
subordinate rights. The learned Advocate 


" for the plaintifi-appellant in arguing the 


ed in the Gonda Court was transferred for - 


decision had no jurisdiction to grant a 
decree for actual possession against the 
` tenancy rights ofany of the defendants 
impleaded in that suit. If he had no 
jurisdiction Xe must presume, as we have 
already statéd, that he did not exercise it. 
The decree. which the , plaintiff obtained 
was, therefore, a "decree for proprietary 
possession which was the only: decree con- 
sistent with the title,on the basis of which 
he had *claimed-the relief. 

Furthermore, we are of opinion that Expl- 
ive of a8. 


cedure, 1903, is not applicable to, the. 
facts of this pase. The first question for 
determination in relation to Expl | 


IV is wh&her the defendants might „have 
resisted the relief for possession by a plea ¢ 
of thekadari rights which they now claim 
in the shares in suit. 
we think they could not. We have 
taken paiħs to show in the 'precedin& 
paragraph of this judgment that 


11 of the Code of Civil Pro-: 


Strictly speaking, 


the ` 


title on which the relief for possession was. 


founded wasproprietary title. 
_, to resist the same on the basis of thelmdafi 
rights would have beén of no avail what- 
“soever, 
have been foreign to the naturg of that 
“suit. But assuming for a moment that the 
plea might have been, raised it is -impossible 


- or 


Now a plea ` 


We think that sufb a plea would ' 


plea of res judicata laid great stress on a 
decision of a Bench of the late Court of the- 
Judicial Commissioner of Oudh in thé case 


of Bisheshar Bakhsh Singh v. Rameshar Bakhsh | 


Singh (3). We have given our respectful con- 
sideration to that decision and we find that we 
have said nothing in disposing of the plea of 
res judicata which in any manner militates 
against the view expressed therein. We 
accordingly reject the ples of res SHOE NE 
also. 

The resultis that the appeal fails and is 
dismissed with costs. 

G. H. 


Appeal dismissed, — 
A. N. A. » 
(3) 44 Ind. Cas. 368; 21.0. O. 1; 4 OZ L. J. 648, 


—— — 


LAHORE HIGH, court. 
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OHHUN NA MAL, PROPRIETOR oF TEE Firm 
- RAM DIAL BANSI DHAR-—DzcRER- 
HorpER—APPELLANT* 
VETSUS e ; 
HANUMAN BAKHSH AND oranes ` 
JupaMENT-DRBTORS— RESPONDENTS. ; 
Compromise decree—-Stipulation to pay larger sum 
on default, whether penal—Penalty, tests of—Relieg . 
against penalty, principles governing—Evidence to 
prove penal nature, admissibility oy. 
The principle is now well-established that a decree 
which is based,on a compromise is subject to the 


same incidents fegarding the power of Court to give -` 


relief against forfeiture against penalty as an ordinary 
contract between the ie parties in spite 9% the welle 
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recognised. doctrine thaj an Executing Court is not 


entitled to go behind the decree, the ratio decidendi 


-being that a consent decree cannot have greater 


validjty than the compromise itself asit isa mere 
eraation of the agreement between the parties, and 
the contract of the parties is not theless a contract 
and subject to the incidents of a contract because 
there is superadded the command of the Judge. (p. 
807, col. 2.] 

[Oase-law discussed.] 

The teue test for deciding the question whether 
a provision relating to the payment ofa larger 
amount than the amount decreed on compromise, on 
default by the judgment-debtor to perform: any of 
the conditions of the decree, is.or is not a penal 
clause depends ona determination of the question 
whether or not the larger amount was actually due 
to the decree-holder at the time of the compromise, 
in other words, whether the decree-holder is merely 
-withdrawing a conditional concession granted by him 


: to the judgment-debtor or whether he is attempting 


to recover an amount which was not actually due to 
him. [p. 808, col. 2.) 
[Case-law discussed.] : 
As to the modus operandi for elucidating the facts 


“necessary to apply the test laid down above, the law 


is that ifthe compromise and the decree are clear on 
the subject no other evidence is permissible to con- 
strue them. But if no information can be obtained 
from either these sources, the parties should be 
allowed. to produce evidence of the judgmegt-debtor's 
original liability. [p. 808, col. 2; p. 809, col. 1.] 


Miscellaneous, first appeal from an order: 
of the Subordinate Jud ge, First Class, Delhi, 
dated the 11th December, 1926. 


Lala Sardha Ram, R. S., for the: Appellant, 
Mr. Jagan Nath, "Aggarwal, for the Res- 
pondents. 


J UDGMENT.—The appellant institut- 


'- eda suit against the respondents for the 


recovery of Rs. 15,757-3 principal and in- 
terest on a book account. The defendants 
denied that the amount was due, inter alia 
on the ground of limitation. On the 31st 
August, 1925, the defendants presented an, 
application to the Court alleging that the 
suit had been comprémised and that the 

plaintiff had agreed to accept Rs. 10,000 in 
fall satisfaction of his claim.  Notige'of this 
‘application having been given to the plaints, 
iff the parties appeared before the Court and’ 

asked for an adjournment to settle the.dis- 

pute. Subsequently they appeared on the 
9th October, 1935, antl made a statement 
about the adjustment of plaintiff's tlaim. . 
The statement by the defendants Was as 
follows :— - 


* “There is a dispute between us and the 
plaintiff in respect of the following items :— 
(1) Rs. 15,757-3 the amount of the present" 
suit., ° 
(2) About Rs. 750 for which the plaintiff 


has already obtained a deeree against ue, 
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(3) Rs, 809 dueto the plaintiff on another 
account, 

(4) Costs and Gierak on account of a 
previous decree, 

We have settled about these gispurce as 
follows :— 

(1) Rs, 2,000. has already, been paid to 
plaintiff, s 

(2) Rs. 1,000 paid in Court. 

(3) Rs, 7,000 with interest at annas 9 per 
cent. per month from the9th August, 1925, 
till payment, would be paid on or before the 
9th November, 1925. If Rs. 7,000 with in- 
terest is not paid by the 9th November, 
1925, then the plaintiff shall be erititled to 
recover the entire amount of the suit and 
costs and interest at annas 8 per cent. per 
month from the date of institution till real- 
ization, we will be liable for the same " 

The plaintiff having agreed tg these 
terms a decree was passed accordingly The 
defendants paid Rs. 7,000 in Oourt on the 
9th November, 1925, but the interest there- 
on was not ,paid till the 18th of November, 
The plaintiff, thereupon, executed the decree 
for the full amount of his claim with costs 
and future interest, alleging that by virtue 
of the non-payment oftheinterest on the due 


: date the defendants had made a default in 


the performance of the conditions mentioned . 
in the decree and were, therefore, liable to . 
pay the whole amount. 

'The Executing Court has held that though 
the defendants und8ubtedly broke the con- 
dition mentioned in the decree, the con- 
dition so broken being in the nature of a 
penal provision, the Court was entitled to 
relieve the defendants from the conSe quence 
ofthe default. It has further held that thé 
payment of the interest on the 9th Novem- 
ber,e1925, was not the essence of the com- 
promise between the parties, and has, there- 
fore, dismissed the plaintifi's appjieation for 
execution of the decree, holding that the 
same has been fully satisfied. The decree- 
holder has appealed against the order of the 
Two questions arise in this 
appeal :— 

1. Whether if in a decree “whichis in 
accordance with the compromise entered 
into’ between the parties a penalty is pro- 
vided for the non-performance of any con- 
ditifn mentioned therein, the Court is, em- 
powered te religve the defaulting party trom 
the consequanees of the default ? 

2, -Whether in this case there was 
provision for providing iue payment of a 
penalty ? : 


| 
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With regard to the first. point Counsel on 
both sides cited the following Suthorities in- 
support of their respbetive cases :— - 

Krishna Bai v. Hart Govind Kulkarni (1), 
Balambhat Ravjibhat v. Vinayak Ganpatrao. 
(2), Surendra Nath Banerjee v, Secretary. of 
State for'India (3) and Thayyammalachi v.. 
Rajali (4) which? were all cases in which 
relationship of landlord and tenant was 
created between the parties and a condition 
was added in the decree that if default is 
made by the-ten&nt in the performance of 
specified conditions he would be liable to 
ejectment. Default having been made by 
the tenant the Courts relieved him fromthe 
consequences of such default and, declined 
to eject him at the instance of the decree- 
holder; Kandarpa Nagv. Banwari Lal Nag 
(5) and Supdu Dhodu Gujar v. Madhawrao 
Jivram Gujar (6) in both of which the party’ 
who-sebséequently made a default was grant- 
ed a decree on compromise for possession 
of land om payment tothe other party of 
certain amountson specified dates; on default 
of payment the decree for possession was to 
become void; default having been made in 
payment of such amounts the Court extend- 
ed the time for the payment thereof, thus 
granting the defaulting party relief against 
forfeiture of his rights under the decree; 


and Narsinha Gopal v. Balvant Madhav.. 


Vadgaonkar (7), Nand Rani Kuer v. Durga 


Dass Narajw (8), Kishen Prosad v. Kunj. 


Behari Lal (and Jamir Fakir v. Ram Lal 
Ghose Chowdhury (10) all of which relate to 
money decrees in è which the original suit 
was for a larger amount but asmaller amount 
was agreed to be paid by instalments and a. 
.Droviso was added that on failure of pay- 
ment of any instalment the full amountof 
the claim would become payable. Counse 
alsorelid upon Jaya Raov. Venkatanawayana 
Chetty (11), Pasupalett Achayemma v. Pab- - 
bamidi* Papamma (12) and Thompson v. 


(1) 3L'B. 15; 8 Bom. L. R. 813; 1 M. L. T. 370. 
. (2) 10 Iud. Cas. 746; 35 B. 239; 13 Bom: L. R. 154. 
(3) 57 Ind. Cas. 643; 24 O. W. N. 545... 
. (4) 12 Ind. Oas. 334; 10 M.L. T. 326; (1911) 2 M. . 
W. N.-327. e: ° 
(5) 60 Ind. Oas. 864; 33 O. L. J, 244. - ^ - 
(6) 57 Ind. Oas. 534; 44 B. 544; 22 Bom. L. R. 780. 
: (7) 64 Ind. Cas. 570; 46 B. 463; 23 Dem. L. R. 1238; 
A. 4. R. 1922 Bom. 170. : i 
(8) 82.Ind. Cas. 505; 2 Pat. 906; (1921) Pat. 422; XP. ° 
e à 


* E. 9.401; A. 1. R. 1924 Pate387. 


(9) 91 Ind. Cas.790; 24 A. LeJ-21% A. I. R. 1926, 
Al*?;8. - ` bo 
(10) 32 Ind.*Cas. 697. | : 
(11) 80 Ind. Cas. 325; A. I. R, 1925 Mad. 264: 
(12) 2 Ind. Uas, 850.. à 


. o. e 
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Hudson (13) which ‘bear on the point and 
some of which I wiM discuss presently. 
From an examination of the cases mention- , 
ed aboveit appears to me that the princi- 
ple has now been well-established that a 


. decree which is based on a compromise is 


subject to the same incidents regarding 
the power of the Court to give relief against 
forfeiture against penalty as an ordinary 
contract between the parties and this in- 
spite of the well-recognised doctrine that 
an Executing Court. is not entitled to go 
behind the decree, the ratio decidendi being 
that a consent decree cannot have greater 


validity, then the compromise itself asit is 


a mere creation of the agreement between 
the parties, and that the cantract of the 
parties is not the less a contract and sub- 
ject to the incidents of a contract because 
there is superadded the command of the 
Judge—see Kandarpa Nag v. Banwari Lal 
Nag (5). — 
In the face of overwhelming authority to 


.the contrary it is too late in the day now 


to contend thatthe rule enunciated above 
contrawenes the important provision of the. 
law that the Executing Court is not entitl- 
ed to go behind the decree but must execute 
it according to the express terms thereof. 
When, however, the question is to be 


considered whether ‘a particular decree - 


provides a penalty to be imposed on default 
some difficulty arises as will appear from 
the following- decided cases:—In Nand Rani 


Kuer v. Durga Das Narain (8) the suit was ° 


for the recovery of Rs. 20,900 odd and the ' 
compromise décree provided that oa pay- 
mentof Rs, 1,000 in cash immediately and 
Rs, 12,600 at a later date the claim would 
be discharged in full, but on failure to 
pay the, above instalments “the” plaintiff 
would be entifled to realise the full claim 
of Rs. 20,900 odd with costs and future 
interest. Rs. 1,000 was paid on the date of ` 
the efmpromise but only Rs. 6,000 was 
paid on adate two months later than the* 
date fixed and a práyer was made to the 
Court for an extention of time by one month 
more with regard tothe balance. The Sub- 
Judge allowed an exténsion. The Patna 


High Court held that the Sub-Judge was 


entitled to extend the time, giving relief to 
[be defendant against forfeiture. In Kishen 
Prosad v. Kunj Behari Lal’ (9) the suit 
which was for Rs. 15,000 was compromised, 
and a decree was passed accordingly, The 


. (13) (1869) 4 H. a, 1;-88 L, J. Oh. 431. > 


^B 


pay .Rs. 6,000 by instalments specified 


.. , therein that Rs. 9,000 had been remitted - 


by the plaintiff.and_that if the defendant 


_ failed to pay any of the instalments..the’ 
- - whole amount claimed would become pay- 
able.. It was held that though s. 74 of the. 


Indian Contract Act applied to the case 
still the compromise and consequently the 


', decree did not contain a provision for «thé 
^ ' payment of penalty as the plaintiff had 
merely withdrawn a concession that he had. 


. given to the defendant on his performing 
certain conditions. The decree-holder was 


,; consequently held entitled to recover the 


whole amount. claimed by him. In Jamir 
Fakir v. Ram Lal Ghose Chowdhury (10), 
the original suit was for Rs. 908 but a 
‘decree was granted.in accordance. with & 
compromise made 


' Rs. 400 would be paid by instalments and 


that ón failure of payment of any of the. 


‘instalments the full amount of Rs. 908 


would be recoverable with interest at.36- 


per cent. per annum. A default having 
been made by tke defendant, the decree- 
holder sought to claim the full amount of 
Rs. 908 with interest at 36 per cent. per 


annum. The High Court of Calcutta held. 
that the defendant, was not entitled to any’ 


relief with regard to Rs. 508 as that amount 
was actuallyadmitted to be due to theplaint- 
iff but had been remitted by him on certain 
' conditions, that on failure by the defendant 


io perform the conditions the plaintiff was ` 
entitled to recover the full amount and also. 


that the provisjon as to interest at 36 per 
cent. per annum amounted to a penalty 
and thatrthee Court was. entitled to giv 


relief to the iudgtnent-debtor 80 far as the. 
payment of thé penal interest D concerned, . 
t 


Similarly on. page 620*. of the repert in 


"PLE CHEUNNA MAL v. HANUMAN BAKESE. 
' decree provided that the defendant would ` 


: between the parties ' 
" which provided that the plaintiff Had re- 
mitted Rs. 508 and that the balance of 
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or was not actually due to him when. the 
decree was passed. ` | 
The same view was expressed in Thomp- 
son v, Hudson (13). > 
Pasupaleti Achayémma’ v. Pabbamidi 
Papamma (12) breaks new ground as in’ , 
.that case it did not appear from the decree 
or the compromise whether-'the larger 
‘amount claimed by the deéree-holder was 
due to him from the judgment-debtor, and 
the case was remanded by the Madras High 
.Oourt for enquiry and report to the trial 
Court whether or not the larger amount 
payable on default was actually due to 
'deeree-holder and after the receipt of the 
report it was held that as such amount was 
actually due when the compromise was 
entered into the condition as to forfeiture 
did not amount to penalty. AN | 
It would thus be observed that in Nand 
Rani Kuer v. Durga Dass Narain (8) there 
was nothing in the compromise or. the 
decree to show that the full antoutit.of the 
claim was not originally.due to the plaintiff 
and no enquiry was made to ascertain this 
but the Court by looking at the terms of the 


. decree held that whereas alarger amount 


than the decreed amount was provided tó be 
paid on default of paymenton due date by tho 
judgment-debtor the agreement amounted 


. to a provision of penalty, while in other cases 


‘the Courts have based their decision ona 
determination of the questio „whether the 
larger amount payable to the decree-holder 
by virtue of the compromise was or was not 
actually due to him. . CHE E 

The rule that emerges from the cases al- 
ready mentioned by me isthatthe trug test for 
deciding the question whether the provision ` 
Jelating to the payment of a larger amoynt 
than the amount decreed on compromise on 
default by the judgment-debtor to perform 
any ofthe conditions of the decree is or is 
not a penal clause depends on a determina- 


. Shankar Sakharam Jagdale v. fiatanji, tion of the question whether or not the 
* Pramji Shet (14) there.is aremark to the *larger amount was actually due to the 
efféct that in deciding- whether a particular’ decree-holder at the time of the compromise, 


` 


condition tg pay a larger amount than the 
` decreed amouni*on default by the defendant 
is or .i8 not a cofidition for* payment of 
penalty the original liability of the defend- 


' ant has to be determined; in other worde 
. it has to be decided whether the larger 


amount claimed by the decree-holder was 
~. ) 


(14) T9 Ind. Cas. 226; 47 B.'607; 25 Bom L. R..328; 
.A.l. R*1823 Bom. 441. > oe rise 
*Page of 47 Biei Ed] _ 
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in other words whether the decree-holder is 
merely withdrawing a conditional concession 
granted by him to the judgment-debtor or 
whether he is attempting to recover 
an amount* which was not actually due 
to him. | . 


'"Théquestion then, is whatis the modus - 


operandi for elugidating facts necessary to ` 
apply thee test «mentioned above. Is it the 


| compromise and the decree alons that are to, 


be examined as was done in the’ Patna case, 


{103 I. 0.1927]: 
though-the point was not expressly raised, 
orif no information can be obtained ` from 
either of these can parties bé allowed to 
produce evidence about dha extent of the 

judgment-debtor's original liability as was 
dene in: the Madras case. After careful - 
consideration I have arrived at the conclu- 
sion that the latter course is permissible 
under the circumstances. 
compromise and the decree -are clear on the 
subject.no other evidence is permissible to 
construe them. I am quite aware of the | 
'.great inconvenience that is sometimes 
likely to arise by such enquiry as the whole 
object.of the compromise will be defeated: 
‘by sometimes lenghty enquiry in execution 
proceedings which the parties intended to 
avoid and this is well-illustrated in this 
case in which a comparatively short delay 
in payment of a small amount will entail 
an examination probably of lengthy and 
disputed accounts but if the rules relating 
to relief Against forfeiture. in ordinary 


contracts is to be applied to consent decrees’ 


there is no reason why the same procedure 
should not apply in order to enable a Court 
to decide whether relief can or ought to be 
„given. 
There is no dispute in the ease before 
‘me that a default was made by the 
judgment-debtor. The real question is. 
whether the dmount claimed by the decree-. 
holder was actualy due to him; but there 
ïs no indication in the compromise or the 
decree whether the balafice was actually 
remitted by the decree-holder or whether the 
“parties settled Rs. 10,000 as the. real, 
amount due to him. lt will be on the 
determination of this question that the 
ultimate decision of this case will depend. 
Another point raised by Mr. Sardha Ram 
for the decree-holder is that, even if it be 
. held that the difference between Rs. 10,000 
and theamotpt now claimed by the decree- ` 
holder is, a penalty payable on default, still, 
under s. 74 of the Indian ‘Contract Act, the 
decree-holder is entitled to some part 
thereof; and that he cannot be deprived of 
the entire penalty. This alsois a matter 
_ which will have to be considered when the 
appeal comes up for final decision. 
' In'consequence I remand the casé to the 
Court below under O. XLI, r..25 with 
directiop to enquireand report to this Couft. 


whether the original sum of Rs.,15,757-3 was , 


not actrfally due to the decree-holderefrom 
‘the judgment. debtors, if-not, how much out 
of this amount was. due and, accendi whes. 


ante T7, BABATA, 


‘ther the decree-holder is entitled to ‘claim 
any portion of the penalty.(if it isa penalty) - 
-provided in the compromise and the decree. 


' objections. 


Of course if the - 


to the incurring of a debt. 
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Report within three months. Ten days for 
I have placed the burden of the 
- first part- of the issue remanded on the 
judgment-debtor. , 

R. L. 

A. N: A. Case. remanded. 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
First OrviL ApPuAr No. 52-B or 1925. 
July 12, 1927. 
Present :—Mr. Findlay, J.C, and Mr. 
- Maenair, A. J, C. 
DEOB A—DEFENDANT--APPELLANT 
|o REeTSUS 
` RAB ATE Pr Aa Ni ke HisSoNDENE 
Hindu Law— Torts committed by father—Son’'s 
liability—Actio personalis moritur cum persona. 
A Hindu son can be held liable for torts committed 
by his father during the latter's lifetime only to the 


extent to rS the family estate has been benefited. 


(p. 810, col. 2 
[Case-law discussed. ] 


Appeal against the decree cf the Addi- 
tional District Judge, Yeotmgl, dated the 
31st March, 1925, in Civil Suit No. 4 of 1923. 

Bir B. K. Bose and Messrs. V. Bose and 
R. N. Rudra, for the Appellant. ` 

Mr A. V. Khare, for the Respondent. 

OPINION.—The order of reference, 


: dated the 12th March, 1926, was made by 


one of the Judges -on this. Bengh. The 
question on which he desired the opinion of 
a Bench is this :— 

'"Can a Hindu son be held Hable for 
torts committed by his father -during the 
latter's lifetime, even if these torts re- 
‘sulted in no benefit to the joint estate ?* 


Th$ appellant urges, that*this question’ 


must be decided in the" negativa, ind relies 
on Shrapan v.*Bhiwa (1), Pareman Dass 


v.Bhaitu Mahton (2), Durbar Khachar v." 


Khachar Harsur (8), Hridas Ramdas v. 
Ramdas Mothuradas (4) and Panna Lal 
Ghose v. Adjai Coal Co, Ltd. (3). The 
respondent takes up the positione that a son 
is liable for tne torts committed by ‘his 
father as commission of such torts amounts 
There is no 
question in the p ease of the tort 


1 160.P.L.R.65. ` 
(2) 24 C. 672: 12 Tod. Dec. P 5) 1117. 
(3) 32 B. 348; 10 Bom. L. R. 2 
(4) 13 B. 677: 7 Ind Dec. (N. 2) 49, 
(9) 101 Ind. Cas..62; 31 ©. W: N. 82; A. I. R. 1997 
Gal, 117; è 
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involving such illegality or immorality that 
the son would not be liable. 

We will now refer to the cases on which 
the respondent relies. In Chakouri Mah- 
"ton v. Ganga Proshad (6) a decree was in ex- 
istence against the father before his death, 
andit was allowed to be executed against 
the son. The basis of the decision in Ven- 
katagharyulu v. Mohana- Panda (T) is that 
sons are: liable upon contracts of quasi 
contracts entered into by their father or 
upon similar other obligations legally in- 
curred. In Garudu Sanyasayya v. Nerella 
Muthemma (8) Wallis, C. J., and Aiyar, J., 
held thata Hindu son was liable to ac- 
count for amounts collected by his father 
and grandfather in their capacitv as trus- 
tees but subsequently misappropriated by 
‘them. Herea criminal liability was con- 
cerned, but there was breach of an obli- 
gation of a contraetual nature. The deci- 
sion in Venkatakrishnayya v. Kundrithi 
Byragi (9) is to the same effect. In Hanmant 
Kashinath Joshi v. Ganesh Annaji Pujari 
(10) a money decree was in existence against 
the father before his death in* respect of 

his breach of duty as a trustee. 

On the general question of what modifi- 
cation ean be allowed ofthe maxim actio 
personalis moritur cum persona, the law ap- 
plicable seems to us to have bsen happily 
expressed by Bowen, L. J., in Phillips v. 
Homfray (11) in the following terms :— 

- ^" The only cases in which, apart from 
question of breach of contract, express or 
implied, a remedy for a wrongful act can 
be pursued against the estate ofa deceas- 
ed person who’ bas done the act, appear 
to us to be “those in which property, or the 
proceeds or value of property, belonging 4o* 

another, have been appropriated by the 
deceased ‘person afid added to his own 
estate or moneys. In such*cases, Whatever 
the original form of action,- it is in sub- 
stance brought to recover property, or *its 
proceeds or value, and .by amendment 
could be made such inform as well as in 
substance. eln, such cases the action, though 

(6) 12 Ind. Case 609; 39 C. 862,15 C. L. 5-228; 18 
O. W. N. 919, 

(7) 61 Ind* Cas. 530; 44 M. 214; 12 L W. 390; (1920) 


M. W. N. 650; 39 M. L. J 586. 
P Cas. 740; 35 M. L. J. 661; 9 L. w. l; on 
86. 


M 94 Ind. Cas. 634; 50 M. L. J. 353; (1926) M. w 
N. 194 23 L. W. 714; A. L R. 1926 Mad. 535 
T R. 


292. 


10) 51 Ind. Cas. 612; 43 B. 612; 21 Bom. 


35. 
(11) (1883) 24 Ch. D. 439; 52 L. J. Ob. 833; 49 L. T: 
6; 32 W. R. 6; 
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arising out of a wrongful act, does not die ` 
with the ‘parson. The property or the pro- 
ceeds or value which, in the lifetime of 
the wrong-doer, cotild have been recovered 
from bim, can be traced after his death 
to his assets, and recaptured by the right- 
ful owner there. But itis not very wrong- 
fulact by which a wrong-dosr indirectly 
benefits that falls under this head, if the 
benefit does not consist in the acquisition’ 
of property, or its proceeds or value. Where 
there is nothing afmon& ihe assets of the 
deceased that in law or in equity belongs. 
to the plaintiff, and the damages-which have 
been done to him are unliquidated and 
uncertain, the executors of a wrong-doer 
cannot be sued merely because it was worth 
the wrong doar’s while to commit the act 
which is complained of, and an in- 
direct benefit may have been reaped there- 
by....... 
" As long asthe maxim actio, Dena 
moritur cum persona is preserved by the 
law of this country, the line drawn is 
neither Mconvenient nof unreasonable. If 
every wrongful act which was attended con- 
sequentially and indirectly with advantage 
to the wrong-doer or his pocket, were to 
warrant an action against executora, it. 
would beimpossible to know when executors 
were liable or not, andthe maxim would, 
in fact, become a mére source of litigation. 
We have notnow toconsifer the policy of, 
the maxim. Itis,part of the law, and while 
itis so, ought not to be frittered away. " 

In our opinion, thére is nothing in the. 


-cases on which the respondent relies which 


supports the theory that the present defend- 
ant-appellant is responsible forthe wrong- 
ful act of his father on the ground that 
the result of these wrongful acts, in fact 
afnounted to a.debt which he was bound to 
discharge. No decree was in existence 
againet the father before hisedeath. We 
are considering the liability of a Hindu son 
fortorts committed by his father, not for 
obligations® legally incurred in consequence 
of a contract or quasi contract. We, there- 
fore, think that the rule laid down by 
Bowen, L. J., applied, although we are deal- - 
ing with a Hindu father and son, Our 
opinion'on the question submitted is, there- 
iqre, that the son can be held liable for 
forts committed «by his father during the 
latter's difetime only to the extent to which 
the family &state has been henefited- 
& a Reference answered accordingly. 
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CALCUTTA HIGH COURT. 
grenn FROM APPELLATE DzogER No. 24 
oF 19 935 

May 26,1997; -- 
` Present: —Mr. J ustice Cuming and ` 
Mr. Justice Mukerji. 
Srimati RADHA RANI DASE: AND 
‘ANOTHE ee E —APPELLANTS 


SUKDEB BHAT TAOHARJEE AND 
OTHERS —DEFENDANTS— RESPONDENTS, | 
Civil Procedure Code (Act'V of 1908), O. I, v. 18, 
, T, 8—Suit by different ‘plaintiffs entitled to 
different plots against same defendant—Misjoinder of 
parties and causes of: action. ; 
Subject to the control of the Gourt, persons can 
unite as plaintiffs though seeking individual reliefs in 
cases where the investigation would toa great extent 


* be identical in each. individual case. [p. 812, col. 1.]. 


Two persons instituted a suit for khas possession of 
" three plots of land with mesne profits. It was found 
that one of the plaintifis.had obtained settlement of 
two of the elots and the other plaintiff had obtained 


settlément of the third plot, the settlements being” 


under two stpamte pottas. The Subordinate Judge 
' dismissed the suit on the ground that there was mis- 
joinder of parties and causes of action : 

4104, that there was no misjoinder. e[p. 812, col. 


Markt v. Knight Steamship Co. (1) and. Payne v. 
British. Time Recorder Co. (2), rélied on. , 
Appeal against a decree of the Subor- 


‘dinate Judge, Burdwan, dated the 8th of 


cordingly liable to be evioíed: 


September, 1924, reversing that.of the Mun- 
sif, Kalna, -District Bardwan, dated the 
28th of May, 1923. 

Dr. Jadu Na 
dra Chandra Das for Babu Purna Chandra 
Chandra, for the Appellants. 

Bahus Panchanon Ghose. and Ra Ihilei Rin: 
jan Guha for Babu Jatis Ch. Guha, for the 
Responderts, 

JUD GMENT. 


Makerji, d.—This appeal -arises out of T 


.a suit instituted by two persons as plaintiffs 


for recovery of khas possession of sofhe: 


- lands by eyicting the principal defendant 
and for meshe profits. 

The.case as laid in the plaint was. tht the 
two plaintiffs acquired jamai right to the 
plaint lands on taking settleihent thereof 
from the owners, that one Panchu Gope and 
one Bhupati @hose used to hold the lands 
as korfa tenants under the said owners, 
that.the said Panchu Gope and,Bhupati 


Ghose mortgaged their rights to the princi-. 


pal defendant who sued upon the mortgage, 
andin® execution of the: “decree which He 
obtained, purchased the.same*' Th8 plaint- - 
iifs alleged that the principal defend ot ac- 
attired no title by, his purchase and'was ac+ 
-Ät is met 


RADHA RANI DASI v, SUKDEB #HATTACHANJE, 
. necessary to refer to the, defence for the .. 


l proportionate costs. 


Kanjilal and Babu Nripen- 


' able of either #nterpretation), 
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, purposes of this appeal. 

The Munsif decreed the suit in part with 
He gave the plaintiffs 
a decree directing’ that they do get khas 
possession of the plaint lands by evicting 
the principal defendant therefrom and also 
awarding them certain amount as mesne 

profits. 

The’ principal defendant, therefore, pre- 
ferred an appeal. The Subordinate Judge 
who dealt with the appeal allowed it. He 
set.aside the decree of the trial Court and 
dismissed the suit with costs of both the 
Courts. He observed, however, thus, at the 
conclusion of his judgment: “The decision 
of this suit ‘would not operate as res judicata 
in any subsequent suit brought: by plaintifis 
for the same relief." 

The plaintiffs haye then preferred this 
appeal. A point has been raised as to the 
competency of this appeal, it being urged 
that in‘ view of the remarks of the learned 
Subordinate Judge quoted above, he has 
decided nothing and his decision does not 
amount to'a decree within the meaning of 
s. 2, sub-s. (2) of the Code. This objection 
is not without substance, though perhaps it 
‘isalso possible to take the view that the de- 
cision on the fact of it amounts to a decree, 
and that the remarks to-which réference 
has been made, are obiter. It is unnecessary, 
however, to pursue this matter any further 
as it is always open to us totreat the memo- 
randuni of appealas a revision petition; and 
we think we should be prepared to do so in 
the present case. ` 

The Subordinate J udge ‘has found. that 
though in the plaint, the two plaintiffs 
alleged that they had obtained settlement 
fron the owners py registered potta „OT pot- 
tas (the word as used iit Bengali. being cap- 
in point of 

fact, of the three plots which the suit lands 
cdhsist of, plaintiff No. 1 alone obtained set- 
-tlement of plots Nos. 1 and 2, and plaintiff 
No. 2 alone obtained settlement of plot 
No. 3, the settlements being, untler two 
*separate potias, and ohe ulaintift having 
nothing to'do with the other. 
ing he has held that plaintiff NG: lis not 
entitled to get any decree for possessión in 
+ plot No. 3 and plaintiff No.2is not entitled 
tó get any decree for plots Nos. 1 and 2 
afid that; therefore, the joint decree in favour 
of the two plaintiffs for khas. possession 
“as well as- for mesne profits for the three 
, plots taken together is wrong end cannot 


On this find- | l 
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“be upheld. This view is entirely correct 
and can hardly bé challenged. S BE UR 

'." But then the Subordinate Judge proceed- 
ed to dismiss the ‘suit on the ground that 
the suit was not maintainable as there was: 
misjoinder of parties and causes of action. 
' He took the view that the misjoinder has’ 
affected the merits of the case, but all that 
-he hassaid in support of this view is that 
‘awréng decree was. passed by tht trial 
. Court. l 

' Learned Advocate for the appellants says 
in the first place that in view of O. I, r. 13 
. and O. IL, r..7 the objection as to misjoinder 
not having been taken in the trial Court 
should not have ‘been entertained at the 
appellate stage. This contention, in my 
opinion, should be overruled as the suit as 


: . framed was not bad for misjoinder: the 


plaintiffs themselves are to blame for not 
having disclosed the details of their res- 
pective titles in the plaint. 
It is next urged on behalf of the appel- 
lants that the merits of the case or the 
jurisdiction of the Court have not been 
affected and so in view of s. 99 0$ tha Code, 
the trial Court's decision should not have 
been reversed. But before this question is 
considered it is necessary to see whether, in 
fact, there has been any misjoinder. On 
this question it is practically conceded on 
behalf of the respondent that taking O. I, 
r. land O. 11, r. 3 together and applying the 
same to the facts of the present case, as 
disclosed'in the evidence, the suit is main- 
tainable.: The words of these rules are very 
‘wide. “Their scope and the authorities 
bearing upón the same have been dealt 
with by this Courtin Miscellaneous Appeal: 
No. 231 of 1926, decided on the 31st. Marep, e 
1927, the'judgpent of which case, I under- 
stand? is about to be reported.. Ishall*quote 
only two-passages from two ofthe more re- 
cent English discisions bearing fipon this 
question as these rules are drawn upon the 
lines of the English Supreme Court Rules. 
In Markt v. Knight Steamship Co. (l), 
Fletchet Moulton, L. J., observed thus:— 
“Subject to tHg carttrol of the Court, persunga 
can unite as plaintiffs though seeking in- 
dividual réliefs in cases -where the investi- 
‘gation would to a great extent be idermtical 
' ineach individual case. The policy of the; 
rule.is to avoid needless expense where it 


ean be done without injustice to any oxo..' 


-And it carries out its object," The Court of 
-- (1) (1910) 2 K. B. 1021 at p. 1037; 79 L. J. K. B. 939; 
03 LT. 369; . ; E 


<” MOHANSINGH v, PUNJI, . | 
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Appeal (Lord Sterndale, M. R , Warrington, 
L. J. and Serutton, L.J.) in Payne v British 
Time Recorder Co. (2) have said: “ Broadly 
speaking, where claims by or against differ- 
ent parties involve or may involve a com- 


mon question of law or. fact bearing sufficient , 


importance in proportion to the rest of the 


. action to render era that the whole 


of the matters should be disposed of at the 
same time the Court will allow the joinder 
of plaintiffs or defendants, subject to its 
discretion as to how the action shouldbe 
tried.” 

The result then is that the decree of the. 
learned Subordinate Judge cannot be allow- 
ed,to stand. It.is accordingly set aside and 
the case will now. go back to the lower Ap- 


pellate Court so that the appeal before that ` 


Court may now be dealt with on the merits 
and disposed of in aceordancé with law. 
Costs of this 
gult. . 
Cuming, J.—I agree. 
A N. A. , 


e . : : 
(2) (1921) 2 K. B. 1; 90 L.J. -K. B. 445; 124 L, T. 
719; 37- T. L. R. 295. 


Case remanded. 


NAGPUR JUDICIAL COMMIS- 
'^ | SIONER'S CQURT., : 
` Second OivIL APPEAL-No. 21.B or 1926, 
. E Jely 5, 1927. 
. Present: —Mr- Macnair, A. J. 0. 
MOHANSINGH--DzrENDaNT No, 1—.- 
- APPELLANT  —— ' 

m versus 
PUNJI AND ANOTHE&—DEFBNDANT 
: PLAUNTIFF—RESPONDENTS. 

Hindu Law—Joint family—No nucleus—Property 
acjuired by brothers, whether joint—Presumption— 


e 


No, 2— 


. Benami—Bogus sale—Burden of “proof. - 


Joint family property can come intg éxistence with- 
out a pre-existing nucleus. [p. 813, col. 1.] E 

There is no presumption that members of a join 
Hindu family are possessed of separate property and 
"when a purchase is made by them jointly, that 
each contributed from his separate property to make 
up the. purchase-money. .[p. 813, cols. 1 & 2.] 

Where certain Hindu brothers pfirchase property 
jointly, it can be inferred from the facts that the 
brothers -were joint, that there were no other co- 
sharers did that the brothers after the purchase: 


-owned the property in equal shares, that ¢he pur- 


chase was made with joint funds and that the pro- 
perty isheld as joimb family property. [p 813, col. 
2 


appeal will abide the re- 


: Whe a vendor is rélated to the véndee* and the 


vengor rgtains possession of the “property after the 
sale, the burden is on the vendee to,prové that the fale 
is genuine [id] . — DE E dM 


[103 I. C. 1927] 


Appeal from the decree of the First Ad- 
ditional District Judge, Akola, Dated the 
30th September, 1925, in O, A. No. 103 of 
1925. f . 

Mr. Fida Husain, for the Appellant. 

Mr. G. G. Hatwalane, for the Respond- 
ents. . DC , 

JUDGMENT.- Govinda, Narayan and 
Namu were three brothers. The plaintiff 
Musammat Panji is the daughter of 
Narayan and his wife Rangubai. 
was that the field in suit. was the property 
of Laxmibai, mother of the three brothers. 
Laxmi died in 1908 when her sons were 
separate. Thus Narayan inherited a one- 
third share. Narayan and Rangubai be- 
came owners of Namu's share by adverse 
possession, and Rangubai purchased Govin- 
da's share on 18th January, 1913. Thus Ran- 
'^gubai became owner of the whole property, 
and the plaintiff succeeded to her after her 
death in f914. 

The defence was that the field in suit 
was purchased by Govinda on hehalf of 
himself and his brothers on 14th Bebruary, 
1s01, that the brothers never separated and 
thatin 1916 the manager of the joint family 


sold the field to one 'Dhondu, who inturn' 


sold it to defendant No. 1. 

The first Court held that the field had 
been purchased by Govida and his brothers, 
and that the remainder of the defence was 
proved. The plgintiff's suit was, therefore, 
‘dismissed. In ‘frst appeal various conten- 
tions were unsuccessfull? raised, but the 
lower Appellate Courj held that, as there 
was no nucleus of joint ancestral property, 
the brothers afler their purchase became 
tenants-in-fommon, and the plaintiff thus 
succeeded to her father's share. The plaint- 
iff wal givén a decree for joint possession 
of the field to the extent of one-third. . e. 


In second appeblitis urged that, even if 
there was nbenucleus of joint property, the 
acquisition by the three brothers would be 
joint family property. It has been held in 
Karsondas Dharamsey v. Gangabai (1) that 
joint family property can come into exist- 
ence withou, a pre-existing nucleus. 
Apart from this, I consider that the finding 


. of the lower Appellate Court regarding nu- 


r 


cleus is dueto some confusion. It i$ found 

that tle three brothers were joint atthe 

time of¢he purchase. There is no presump* 

tion that they were each possessed df sepa- 

rate property nd that each écutributed 
. . e . 


(I) 32 B, 479; 10 Bom, L, R, 181, 
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from his separate property to make-up the 
purchase money. The ittference from the 
facts, that the brothers were joint, that there 
were no other co-sharers and that the 
brothers, after the purchase, owned the 
property in equal share, is that the pur- 
chase was’ made with joint funds. It is 
their Joint property and passes by survivor- 
ship on the death of a member of the joint 
familye * ! 

Itis urged by the respondent that the 
fact that one brother purported to sell one- 
third of the field in 1913 indicates that he 
was a separate owner of the one-third, 
There is & coneurrept finding that this 
transfer wasa bogus transaction intended 
to defeat creditors. The transfer, then, at 
the most shows that. the transferor hoped 
to induce creditors to believe that he held 
a separate one-third. It does not lead to 
any inference regarding the manner in 
which the land was really held. 

The respondent has filed cross-objection 
attacking the findings of thelower Courts. 


.Itis first urged that the burden of proving 


that the sale-deed executed in favour of 
Musammat Rangu was a bogus one has been 
wrongly placed. Thereis no ‘substance in 
this ground. If the sole fact to be con- 
sidered was that the sale-deed was executed, 
it would be for the defendants to prove that 
the deed was bogus. But there are other 
facts such as the relationship of Rangubai 
to the vendor, and the possession of the sale- 
deed by the vendor; if these are c8nsidered ` 
the burden of proof may be upon the plaint- 
if. In any case, the evidence has been 
fully considered. There is a finding on 
proper evidence that the vendee-was never 
in possession. There:is no reason fop in- 
tetfeyence with the-concurrept finding that 
the sale-deed was fiominal. . * 

Tne appeal, therefore, succeeds. The de- 
cree of the first Court is restored, and the 
plajntifi-re8pondent must bear the costs in 
alle Courts. Oross-objection is dismissed: . 
costs on the objector. i 


, G. R. D. Appeal altowed, 
v ANA A OS . 
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MADRAS HIGH COURT. 
Second Orvin Avprat No. 111 or 1921. 
.' January 6, 1927. 
e Present: —Mr. Justice Ramesam. 
K.S. NATESA IYER—PrarINTIFF— ` 
|o APPELLANT i 
E > versus f 
SAHASRANAMA IYER AND OTHE&S— 
DEFENDANTS — RESPONDENTS. 

Hingu Law—Joint family—Property stangling in . 
name of junior membéer—Presumption—-Chit-fund 
transaction started by father, debts arisingin, whe- 
ther binding om sons—Plea of bona fide purchaser for 
value—Burden of proof. 

Under the Hindu Law where there is property 
standing inthe nameof a junior member of the 
family the presumption’ if that it is joint family 
property. [p. 815, col. 1.] 

Parbati Dasi v. Baikuntha Nath Das (2), followed. 

A Hindu father is not’ entitled to mortgage his 
son's share for discharging a debt arising out ofa 
chit fund transaction. (p. 515, col. 2] . 

The burden of proving that a person is a bona fide 
purchaser for value without notice of the defects in 
. the title of the vendor ison the person who sets up: 

such acase. [p. 816, col. 1.] : 


Second appeal against the decree of, the 
District Court, West Tanjore.at Tanjore, in 
A. B. No. 76 of 1922, preferred against that 
of the Court of the District Munsif, Trivadi, 
in O..8. No. 420 of 1920. 

. Mr. K.P. Ramakrishna Ayyar, for the 
Appellant. í 

Mr, N. Sivaramakrishna Iyer, 
Respondents. 

JUDGMENT.—I would state the facts 
of this case fully as I am not satisfied with 
the treatotent of the case by the lower 
Courts.. The Ist defendant wasthe stake- 
holder of achit-fund and for the due per- 
formance of his obligations in connection 
with the, chtt transactions, he executed a 
kootchit deed, dated 23rd March, 1914. mort- . 
gaging two items of his property. Inétem 
No. 2hé ha& had origmally an ancestral pro- 
perty only 47 cents, but the other 47 cents 
which at first belonged to his * brother 
Kuppusami Iyer were purchased in 1910 
by a sale-deed, (Ex. 1-A) and the sale-de&d 
stands in the name of the 2nd defendant, 
son of thé Ist defendant, being a minor by his, 
mother as gudydiare Thus in 1914 he was, 
in possession of v4 cents of this item and 
this was mortgaged by Ex. A. The plaint- 
iif is one of the subscribers to the chiand 
he bid at one of the auctions in 191§ by, 
which he became entitled to the suit 
' amount. He, therefore, brings the suit &o 
reaover the amount by sale of the property 
mortgaged under Ex. A. Defendants Nos. 3, 
4and 5 arethe purchasers of item No, 2 sub- 


for the 
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sequent to execution of Ex. A that is, 
under Ex. 4, dated 20th April, 1915. The 
District Munsifs judgment is somewhat 


perfunctory because it does not state what 


the defences of the defendants are in this 
case. Asa matter of fact, the lst defend- 
ant, 2nd defendant and 3rd aud.4th defend: 
ants allhave filed written statements and 
no reference is made*to these written 
statements. However, I had them all read 
out before me. The Ist defendant did 
not appear atthe time oë the trial. The Dis- 
trict Munsifframed two issues "(1) to what 
amount is plaintiff entitlec? (2) what are 
the properties subject to the charge." 

The first issue was framed’ with refer- 
enée to some questions raised by the Ist 
defendant asto the exact amount due to 
the plaintiff. The second issue was raised 
with reference to the plea of the 3rd and ^ 
4th defendants, namely, (1) that Ex. A will 
not be binding on the half share of Kup- 
pusami Iyer which was purchased in the 
name of the 2nd defendant in 1910 and 


-which was afterwards sold to the 4th de- 


fendant in 1915 (2) that the mortgage was 


“also not binding upon the son's half share 


of the original ancestral property of 47 

cents on the ground that itis not made 

for necessary purposes. The issue might 

have been made clearer so as to state 

these points expressly, but, however, I find 

both the District Munsifgnd the District 

Judge discuss these points afid these are the* 
points thatare argifed by the vartiesthrough- 

out. I, therefore, think that nobody has been 

prejudiced by the frame of the issues. 

The first issue is not now before me. As 
to the second issue, the District Mfinsif found 
that in 1910 the 2nd defendant had no pro- 
perty of his own, It is admitted He was 
a.minor. He also observed that there was 
no evidence to rebut the. presumption of 
Hindu Law thata purchase ia favour of 
the junior members of thé family was 
really a purchase in favourof the family. 
He also referred to the fact that the father 
joined in the further sale and he found 
that the purchase of 47 cents in 1910 was 
also a jointfamily property anti could not be 
regarded as 2nd defendant's self-acquieition. 
Then af to the other point raised bythe 
defendants, namely, whether the transac- 
tiÓns were for negessity, he found that the 
chit was far family benefit, referring to 
the ewidenee of P. W. No. land, thérefore, 
he* thought that Ex. A was binding on the 
whole of items Nos. l and 2 He, therefore, 


. te. 47 


4 
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gave adecree to the plaintiff as prayed 
for. Only defendants Nog. 4 and LEER Des 
3rd defendant having died. On appeal 
the District Judge held'that the purchase 
in 1910 in the name of the 2nd defendant 
must be regarded as a separate transaction 
“he says it may be that the purchase money 
came from his mpther.” This is merely a 
possibility. It is true that the purchase 
money may have come from the mother. But 
defendants Nos. 3to 5 adduced no evidence 
in the ease ‘and there is nb evidence to show 
that the mother advanced any money. In 
Bammu Shetti v. Dharnu Shetti (1) the case 
referred to by the District Munsif but not 
by the District Judge, it was held following 
Parbati Dasi v. Baikuntha Nath (2) that 
where thereis property standing in the 
name of a junior member the presumption 
is thatit is joint family property. This 
presumpixn is, of course, liable to be re- 
butted. Itmay bea very weak presump- 
tion in some cases and it may b? easily re- 
butted. It maybe stronger in other cases 
in which case stronger evidence would be 
required to 1ebut it. But in the present 
case there is noevidence and one has to 
start with the presumption that the pur- 
chased property was joint family property 
seeing that the 2nd defendant wasa minor 
atthe time ofthe purchase and that the 
. family had ancestral property. The Dis- 
strict Judge fakes no reference to 
such a presumption. Hg does not start 
the discussion of the case with such a 
presumption he merély refers to the pos- 
sibility of the purchase money coming 
from the mether and comes to the conclu- 
sion that the property must be regarded ag 
the 2nd defendant's property. .I, therefore, 
reverse this finding of the District Judge 
and hold that in .the absenceof evidente 
on the side of thé defendant the purchase 
of the 47 Cents in 1910 must be regarded 
as ancestral property. Butthis does not 
dispose of the case. The next question 
stillarises whether even as 
whole of the 94 cents, the mortgage is 
binding upom the whole of the item or 
only on the father’s shareof item No. 2, 


consideration whether Ex. A falle within 


NO 38 Ind. Cast 202; (1917) M. W. $i 535? 5L. W. 
9. ° . 
(2) 22 Ind. Cas 51; 26 M. L.J. 248; 15 M.L. Te66: 


(19 fi) M. W. N.42; 12 A. T. J. 19; 19 C. L. J, 129; 18 
O, W., N. 428; 16 Bom, L. R, 101 (P. O.) 
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the power of a Hindu father seeking to 
mortgàge his son'S property. There was 
no antecedent debt in 1914, Because Ex. A 
was, not executed for antecedent debt, the 
District Judge held that it is. not 
bindingon the 2nd defendant. Butl do 
not think that is exough to dispose of this 
point. The father may mortgage his son's 
sharefor necessity or fora benefit tp be 
conferitd on the joint. family, Here Ex. A 
was executed in connection with the chit 
fund transaction and the father is imme- 
diately benefited to the extent of Rs, 500 
when he incurred obligations in connection 
with the future performance of the chit. 
It he honestly performs these obligations 
the family need not come to any trouble: 
butifit is irregular in his dealings with 
the subscribers to the chit the family will 
get into trouble. In tne ease of prudent 
manegement, the prudent manager or father 
might benefit the family, but this is a case 
where the family might get into trouble and 
lose properties. After allitis a speculative 
transaction. A chitfund is not like the 
ordinary transactions of a Hindu family. It 
bears no resemblance to mogey borrowed 
for maintaining the family for performing 
the marriages or upanayanam or paying the 
Government revenue or educating boys in 
the family or paying of the antecedent 
debts. There is the possibility that ehit- 
fund transaction may end in profit but it 
is not a transaction for which the father 
can mortgage his son’s share, I, therefore 
hold that Ex. A is not binding on the son's 
half share of the whole of item. No.2. The 
plaintiff is, therefore, entitled to a decree 
against the.father's half share but‘notagainat 
*the son's half share. To this exent.I medify 
the decree ofthe District Judge, a 

Mr." Sivaramakrishna” liyer wh appears 
for the respondént argued before me other 
points and wished to support the decree of 
the District Judge on such points, First he . 
argued that Ex. A is not properly proved and 
secondly that Ex. A amounts to a charge 
only and not a mortgage, and, eif it is a 
charge he is a pna fide purehaser withdut 
notice ahd that this purchase inJ915 takes 
priority over the plaintiff's mortgage 
right. The first two points were not made 
the subject *of issues and so far as the 
first point is concerned, Iam not going to 
allow itto beraised here. As tothe second 
point, it was noé even raised in the grounts 
of the lower Appellate Court. What was 
raised in the 


grounds is „merely that Ex À ` 


: plaintiff's mortgage right. 
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does not give any kind of charge at all. 
This is because the plaintiff's chit was in 


1910 whereas his sale wasin 1918 and the 


defendant’s sale takes priority over ihe 
I But beyond 
this, the question whether this would not 
amount to a mortgage was not raised in 
the grounds, nor was it argued before the 
District Judge. It seems to me to fall with- 
in the definition ofs. 58 of the Transfer 
of Property Act, because it effeets security 
of the property for the due performance 
of engagement which may result in a 
pecuniary liability like simple mortgage 
bonds which are usually executed in this 
Presidency. If it is a mortgage bond, no 
question of defendants Nos. 3to 5 being 
bona fide purchasers without notice would 
arise in the case. But, if such a question 


ASSARDAS MANGRUMAL v, THAKURIBAI, 


arises, I donot see how these defendants . 


Nos.8 to 5 can be régarded as boma fide 
purchasers without notice. Thers is no 
doubt a recital in the salc-deed, Ex. 1, that 
there were no prior encumbrances. No 
purchaser is satisfied with such representa- 
tions by the vendors. It is his duty to 
enquire. In this case thereis no evidence 
as to what efquiry he made. The burden 
of proving that he was a bona fide purchaser 
without notice was oh him and he has 
not gone into the box to prove that he 
made further enquiries and hehad no notice 
of an earlier registered document. But. 
as. I have already said Ido not think any 


. such queBtion arises. The result is that in 


modification of the decrees of the Courts 
below the plaintiff will have a decree for 
thesale of item No. 1 and the 1st defendant's 
half share in item No. 2, i. e , 47 cents. 
Angther point raised by Mr. Sivaramg- 
krishna Iyerig that the other subscrsbers 
to the'ehi€-fund ought td be made patties. 
This again was not the swbject of issue 
and: after all Ido not see how, fhe non- 
joinder ofthe parties is fatal to the sut. 
"The particular amount sued for belongs fo 
the plaintiff and though Ex. A wasexecut- 
ed for thb dye performances ofthe obliga- 
tions toall the subscriberg it is really for 
the performance of the respective *obliga- 
tion when the amount of each subscriber 
accrues: The present amount is due 86nly 
to the plaintiff. I donot think there is.any 
substance in the point but even if there is 


“any Lcannot allow it to be raised now. 


The plaintiff wil get his costs of the first 
Court from defendants Nos. 1 and 2 inthe 
lower Appellate Court and hese he will bear 
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his own costs. The respondents Nos. 3 to 
5 will be&r their own costs. 
v. N. V. E 


ALN, A. s Order accordingly. 


r ——Ó— 


SIND JUDICIAL'COMMIS- 
SIONER'S COURT. 
MiscsLLaNEOUS APPLICATION No. 34 

: or 1925. - 

March 31, 1827. 
Present:—Mr. Rupchand Bilaram, A. J.C., 
and Mr. Lobo, A. J. C. 
ASSARDAS MANGHUMAL-—APPrLUANT 
versus 
Musammat THAKURIBAI AND ANOTEER 
— RESPONDENTS. 

Trusts Act (II of 1882), s. 74, proceedings under 
—Receiver, whether can be appointed-—-Civil Pro- 
cedure Code (Act V of 1908), O. XL, r. 1. 

It is not competent toa Court, in prpceedings for 
the removal of a trustee and appointment of another 
in his place under s. 74 ofthe Trusts Act, to appoint 
a ReceiverQ of the trust property under O. XL, 
T. 1, Civil Procedure Code. [p. 817, col. 2.] 

. Pounchbai v. Lekraj (1) and Kanhaiya v. Kanhaiya 
Lal (2), relied upon. vr AM, 

Appeal against an order of the Disirict 
Judge, Sukkur, dated the 23rd May, 1925, 
in Miscellaneous Application No. 69 of 1925. 

Mr. Dipchand Chandumal, for the Appel- 
l 


ant. k 3 

Mr. Srikishandas H. Lia, for the Re-, ' 
spondents. . ` 

JUDGMENT.—The facts giving rise 
to this appeal aresomewhat as follows : One 
Idanmaldied in 1922 leaving a Will by 
which he appointed Assardas the present 
appellant and two other persons as trustees 
of his property which he bequeathed to 
his minor sons and to his widow. Assardas 


“was apartner of Idanmal in the business 


carried on by Idanmal during his lifetime. 
There. were three other partgérs in the: 
same business, The Will inter alia provided 
that the business was to be carried on after 
the death ofIdanmal and it appears that 
that business has been carried on up to 
date. The widow of Idanmal not being 
satisfied with the management of the trust 
property applied,on behalf of herself and 
her minór children to the District Judge, 
Sukkur under s. 74 of the Indian Trusts Act 
fer removal of Assardas as a trustee and 
for appéintnent of a new trustee jn his 
place. ° In tHe course of these proceedings 
the” learned District Judge passed an order 
appointing the Nazir of the Court as interim 
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Receiver of the trust.property and directed 
that the Receiver should move the 


Oourt for such orders as he considerd: 


necassary to enable. him. to: assume 


control of that property and further direct- `, 
"left by the deceased subject to the widow's 


'ed' Assardas to produce the partnership 

account-books -before the Receiver when 

called upon to de so. This order was passe 

: on 23rd May, 1925. NL 
The Nazir then ‘called upon Assardas to 

produce the ‘parsmerghip’ account-books 


before him within a particular time and . 


on his failure to do so moved the Court 
for directions. On 16th June, 1925, the 
Court ordered “the Receiver or officer in 
charge toenter the house or shop of Beth 
Assardas for the purpose of attaching and 
securing the books." Itis against the first 
order dated 23rd May, 1925, which is the 
principal order- passed by the learned Dis- 
trict Judge that Assardashas come to us 
in appeal and has inter alia prayed that 
if that order is set-aside the consequential 
order of attachment should likewise be set 
aside, E db MG 

Mr..Lulla who appears for the benefici- 
aries has taken a preliminary objection to 
this appeal on the ground that as the'appel- 
lant. .has not made his co-trustees as par- 
ties to this appeal, the appeal should be 


‘dismissed for. want of necessary parties, 


. He, has drawn pur attention to the proceed- 
ings before the lower Court to show that 
- on the day when Courappointed the Nazir 
as interim Receiver the trustees were pre- 
sent and took ‘part in the proceedings. 
We do not think that their presence in 
Court ofthat day was sufficient to make 
it “obligatory for the appellant to join 
therh as parties to the appeal. Thé applica“ 
tion giving rise to this appeal was made 
by the beneficiaries under s.-74 of the Trusts 
' Act. The beneficiaries and Assardas: were. 
the only Parties to: it and they are both 
before us.- The preliminary objection, there- 
' fore, fails. : 

On the merits there-can bé no’ doubt 


that the order passed by the learned. Dis- 


trict Judge'appointing the Nazir as interim? 
Receiver was. without , jurisdiction. It is 
no doubt, true that the pftovisiongof O. XE, 
r, 1, «Civil Procedure Code have .been-ex- 
tended so as to enable the Court to appejnt* 
& Receiver pot only.in pênding suits -but in 
proededings other than suits. . lhe point, - 
: however, is tlfat the powers of the (Jour$ are 


limited to theappointment of & Receiver in. . 


‘respect of property which is the subject- 
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matter of such suit, or proceedings. This 
was laid down by this Court in Pounchbai 
v. Lekhraj (1). In that case a suit had 
been: instituted fora declaration thate the 
plaintiff was entitled to certain property 


right of maintenance and it was held that 


` as: the suit was one for a declaration and 


injunetion and not for recovery of property . 
-the Court had no jurisdiction to appoint a 
Receiver. In the recent case of Kanhaiya. 
v. Kanhaiya Lal (2) the Allahabad High 
Court has taken a somewhat similar view 
and has held that the Court has.no 
jurisdiction to.appoint a Receiver. in’ pro- 
Verr under the Succession Certificate 
In proceedings under s. 74 the only 
question . which the Court is called upon .- 
to decide is whether the- trustee who is 
sought to be removed is a fit person and 
should continue as such or not. Ifhe is 
removed and another trustee is appointed 


-in his place the trust property vests in 
-the newly appointed trustee by virtue: of- `=- 


8. 75 of the Act who may then take pro- 
ceedings to recover it. Jt ig urged that if. 
in the meantime the Court finds that there 
is danger of the trust property being done 
away with why should not the Court appoint 
a Receiver for its interim potection, But 
the obvious answer to it is that s. 74 affords 
only an alternative summary remedy for re- : 
moval ofa trustee and that it js open to: 
the beneficiaries or to the co-trustees if any 
to fllea regular suit for his removal ànd 
for recovery of property if they apprehend 
that the trust property is likely to dis- 
appear and to get a Receiver appointed 
sin that suit on payment of prqper.Court-- 
feeg, . . e^ g 
"They cannot evade payment df the Court- 
fees by recovéry of trust property from the. 
trustee.ie such summary proceedings. . é 
e Apart from- the point of jurisdiction” >», 


..which. goes to the very root ofthe order 


appealed against there is another equally 
fatal objection. " D AUS 

The, property sought toebe taken pésses- 
sion- is not the exclusive property ofthe 
tesjator. but partnership property belong: 
ing. tothe appellant the trust estate and | 
‘thé other two partners. It may be that” 
on asettlement of partnership accounts C» 
farge sum of money is due by the-*appel- 
(1) 4 Ind. Cas. 605; 3 S. L. R. 118. : 

(2) 79 Ind. Cas. 363; 46 A. 372; 22 A. L.J, 315; A, T. 
R. 1921 All, 376,?L. R. 5 A, 233 Civ. - 
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lant but till such accounts have been, 
settled it cannot Be said that the whole of 
the property. which is in the possession 
of the trustee is trust property of which 
an interim Receiver can take possession: 


in these proceedings. The books likewise ' 


which are subject-matter of.the order of 
attachment are partnership property. The 
trustee has as much right to retain them in 
his perBonal capacity as a partner as in*that 
of a trustee. 

We accordingly allow this appeal and 
set aside the order appointing the Nazir 
as Receiver as also the subsidiary order 
for attachment of books. The appellants 
to have costs of the appeal from the re- 
spondente, 

P, B. A. 


Appeal allowed. 
A NA, . 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Stoonp Civit APPEAL No. 314 or 4926. 
June 24, 1927. 

Present:—Mr. Findlay, J. C. 
MURLIDHAR AND ANOTHER —DEFENDANTS— 
APPELLANTS 
versus 
HUSSAIN KHAN-—PratmNTIFF— 
RESPONDENT. 

C. P. Tenancy Act (I of 1920), ss. 12, 18—Sir land 
held in severatiy— Proprietors, whether *"landlords'— 
Surrender by tenant to such landlord, validity of— 
Lambardar, whether entitled to possesston—Transac- 
tion, whether can be set aside under s. 18. 

Where sirland has been distributed and. has been 
held in severaltye each proprietor is the landlord of 
the land so held by him. 

Dhondba v. Vishwanath (2), followed. 

Jf an ex-pyoprietary &enant of lang so held surrenders 


MERLIBHAR v. HUSSAIN KHAN. ` 
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prietary tenants of the three fields in suit, 
but four days later, viz., on 4th July, 1922, 
they surrendered thése fields to the plaint- 
iff on payment of a cónsideration of Rs. 610. 
The lst defendant, Murlidhar is the lambar- 
dar of the patti in which the, fields are 
Situated. He presented an application 
under s. 13 of the Tenanqy Act of 1920 
to the Deputy Commissioner, Chhindwara, 
and obtained possession of the fields from 
theplaintiffin pursuance of the said applica- 
tion. The other three defendants are sub- 
sequent transferees of the land. 

The plaintiff filed the present suit to 
recover possession of the three fields from 
the defendants and also alleged that the 
action of the Revenue Authorities in plac- 
ing the lst defendant in possession was 
ultra vires and without jurisdiction. The 
Subordinate Judge held that the fields iu 
suit were the exclusive sir of the pdaintifi, 
that he alone had the right to, take a 


` gurrender of the land and that fhe action of 
.the Revenue Authorities in connection with 


it to such propfietor and nof to the Lambardar ofthe : 


patti, the Revenue Authorities have no jurisdiction 
under s. 13 ofthe O.P. Tenancy Act to set aside the 
etransaction and putthe Lambardar in possession, 


Appeal from a decree of the District 
Judge, Nagpur, dated the 19th February, 
1926, in Civil Anpeal No. 127 of 1925. 

Mr*A. V. Vazalvar,*for the Appellants. 

Mr. G. R. Triwedi, for the Respondent, 

JUDGMENT.—The plaintiff, Hussain 
Khan, is a 3-annas 6-pie co-sharer in Matiza 
*Qohjar (Chhindwara). He acquired this 

hars under a registered sale-deed, dated 


Oth June, 1922 (Ex. P-4), from the pre’ go held 


vious co sharers Ganpat Hao, Damodar 


Prahlad and Bhri Niwas. On execution of 4955 


fhe salo deed, the vendors hetame ex-pro- 


the 1st defendant's application was with- 
out jurisdiction. The first two defendants 
appealed to the Court of the District Judge 
who confirmed the judgment and decree of 
the first Court. t . 

In this Courtit is not now denied that 
the sir land in question was held in several- 
ty and as' the exclusive property of the 
present plaintiff. It is urged Myowever, that, 
in view of s. 188, sub-s. (2) (a), Land Reve- 
nue Act, the lambardar must be deemed 
to be the landlord of *he fields in ques- 
tion and that, therefore, the application to 
and orders of the Revenue Couet were 
competent and could not now be questioned 
ih the Civil Court. In this connection I 
have been referred to the remarks of Halli- 
Tas, A. J.O., in Ramkrishna Puri v. Tanba 
(1) but nothing in these remarks seems 10 
carry the contention of the appellants so 
far as it would be necessary to go for his 
success in this appeal. The law as laid 
down by Ism&y, J. C., in this connection in 
Dhondba v. Vishwanath (2) seems to me still 
¢o stand good and nothing in the provision 
of the Land Revenue Act, 1917, relied on by 
the plaintiff seemsto me to detract from the 
yiew that where sir land has been dis- 
tributed and has been held in severalty, 
each proprietor is the landlord of the fand’ 

by*him,* e. : 
(1) al Inde Cas. 777; 19 N. L. R, 50 2t p. 61; AI R 

Nag. 153; 6 N. L. J. 85, . ? 
(2) 15 0, P, L. R, 143, 
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I dó not think on the facts of the pre- 
Sent case it is possible to hold that by any 
stretching of language the lambardar (de- 
fendant No. 1) ean be described as the 
landlord of the tenants of the felds in 
question: Cf. Nandkishore v. Lalsingh 


: (3), In this view of the case, therefore, ' 


1 am of opinion, that the application 
under ss. 12 and 15 of the Tenancy Act 
was an incompetent one and that the Re- 
venue Court was acting without jurisdic- 
tion in passing the orders it did. I find, 
myself, ‘therefore, in ‘agreement with the 
learned District Judge in his finding that 
the jurisdiction of the Civil Courts in the 
“present case is not barred. 

It has next.been urged that as there 
were only some four days between the 
execution of the sale-deed and the surrender 
deed, both transactions should be regarded 
as one and the surrender should be held to 
have een in contravention of s. 49 of the 
Tenancy Act of 1920. Ido not think that 
this contention can be accepted as from the 
present appellants who on the finding 
arrived at above, have no locus standi in the 
matter. Ifthe question could arise at all, it 
could only be between the ex-proprietary 
tenant and the present plaintif. 

I find myself, therefore, in complete 
agreement with the judgment of the learned 
District Judge and dismiss the present 


appeal. The appellants must bear the 
respondent's 29costs, Oosta in the lower 
Courts as already ordeged. 


G. R. D. Appeal dismissed. 
(3) 78 Ind. Cas. 730; ^. I R. 1924 Nag. 381. 


PATNA HIGH COURT. 
* February 16,1997. ° 
Present; —Mr. Justice Kulwant Sahay and 
Mr. Justice Allangon. 
Syed AMIR NAWAB-—PrAINTIEE 
APPELLANT 
" versus 
Musammat WAJDA BEGUM— 
. DBFENDANT— RESPONDENT. 
Suits Valuation Act (VII of 1887), s. 8— Bengal, 
U. P. and. Assam Civil Courts Act (XII of 188%, s. 81 
` (D—Suit valued at less than eRs. 5,000—A ppeal valued 
at more thar Es. 5,000—Real valye abou Rs. 5,000— 
Appeal, whether lies to High Court-«DJaintjff, whether 
debarred from proving real value. x 
* Where the real value of the subject-miiter ot a suit 


* 
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exceeds Rs. 5,000, an appeal: from the decree passed 
in the suit lies to the High Court under the provi- 
sions of s. 21 (1) of the Bengal U.P. and Assam 


Civil Courts Act of 1887, afd the mere fact that the. 


plaintiff valued the suit in the first Court at less 
than Rs. 5,000, does not debar kim from proving 
tMat the real value exceeds that amount and* pre- 
ferring an. appeal to the High Court. (p. 820, coi. 
1 


In such a case, inasmuch as the District Judge has 
no jurisdiction to entertain an appeal, the plaintiff- 
appellant cannot be compelled to present his appeal 
before the District Judge in the irst. instance and 
prové the real value there with the object €f having 
the appeal returned. [p. 820, col. 2; p. 821, col. 1.] 

Mohini Mohan Misser v. Gour Chandra Rai (1) 
and Rukmin Das v. Deva Singh (2), followed. 

FACTS.—The plaintiff objeeted to the 
attachment ofcertain properties under a 
decree obtained “by the Ist defendant 
against him,on the ground that the pro- 
perties were wakf properties and that he 
was in possession only. as a mutawalli. 
His objection was disallowed and he in- 
stituted a suit for declaration that the pro- 
perties were wakf. He valued the proper- 
ties at Rs. 3,200. The defandant did not 
raise any objection, and the suit was dis- 
posed ofon the basis of ‘this valuation, 
The . plaintiff aprealed to the High Court 
valuing the properties at Rs. 21,620-4-0. 
The reason for the increags was stated to 
be that one of the two items of properties 
in dispute was acquired under the Land 
.Aequisition Act and a compensation of 
Rs. 20,420-40 was paid therefor. The 
defendant admitted the valuation but con- 
tended that the plaintiff could not change 
the valuation fixed by him jn the first 
Court and that the appeal lay to the 
District Court and not to the High Court. 

The stamp-reporter reported that the 
appeal lay to the District Court and the 
matter was referred to a Bench. 

Rai Tribhuan Nath Sahay, fov the Appels 
lant. : ° - ° $ 
Mr. Khurshaid Husnain, (wfth him Syed 
Ali Khan), for the Respondent, 

+ JUDGMEN'T.—[TheirLordships stated 
"the,facts and continued as Zollows :] 
Under s.80f the Suits Valuation Act 
where in suits other than those referred 
to in s. 7, paras. V,. VI and IX, and para, 
X, el*(d), of the Court Fe&s Act, Couft-fees 
are payable ad valorem, the value as deter- 
nfinable for the computation of Court-fees 
and the value for purposes of jurisdiction, 
shall be the same. In the present case 
eCourt feeis payable under Sch. II, Art. 12 
of the Court Fees Act. The Tee payable on 
the plaint as well as on the memoranddm of 


s». 


'appealis a fixed sum of Rs. 15 and not ad 


valorem. Therefore, the value of the subjèct- 


“matter of the suit must be the market 


value'thereof. Having regard to the circum» 
stances of the present case, there can be no 


' doubt that the market value of the subject-' 


matter of suit exceeds the sum of Rs. 5,000, 


-and under s. 21 (1) of Act XII of 1887 the 
' appeal would lie to the High Court. 


It has, however, been contended on behalf 
of the defendant-respondent that the plaint- 
iff having valued the properties in suit in his, 
plaint at a sum below Rs. 5,000, he is not now 
entitled to alter the valuation, and that 


: the value of the subject-matter of the suit 


must bé taken to be the valuation as stated 
in the plaint, and that, therefore, the 
appeal would lie to the District Judge. 
Learned Advocate for the defendant- 
respondent referred to O. VII,r. 1 of the 
Code. of Civil Procedure where it is 
provided that the plaint shall, among other 
matters, eontain & statement of the value 
of the subjeet-matter of the suit for the 
purposes of jurisdiction and of Court-fees so 
far as the case admits. He next refers to 


' 8. 98 ofthe Code and contends that the 


appeal would lie to the Court authorised 
to hear the appeal, and that the Court 


authorised to hear this appeal under s. 21 


of Act XII of 1887 is the Court of the | 


' District Judge. These provisions, however, 


in my opinion, do nof help us in determin- 
ing the question now before us. Order VII, 
r. l, merely directs that the value of 
the subject-matter of the suit should be 
stated in the plaint, and s. 96 directs 
that the appeal would lie to the Court 
authorised to hear the appeal. The real 
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several occasjons enquired into the real 
value of the subject-matter of the suit in spite 
of the fact that the plaintiff had stated the 
value at a certain figure in the plaint. 

In Mohini Mohan Misserv. Gzur Chandra 
Rai (1) the suit was valued in the ,plaint at 
Rs. 1,400. An appeal against the decree 
passed ‘by the trial Court wgs filed in the 
Court of the District Judge, and on the case 
coming up in second appeal to the High 
Court against the decrep of the District 
Judge in appeal, it was | found that the 
proper valuation ofthe subject-matter of 
the suit was Rs.16,275. It was held that 
the appeal to the District Judge was incom- 
petené and that his decree was without:juris- 
diction. No doubt, objection as regards 
valuation in that suit was taken in the trial 
Court as well as in the District Judge's 
Court but this circumstance does notaffect 
the question now for determination. * 

In Rukmin Das v. Deva Sjngh (2) it 
was held under similar circumstances that 
the appeal to the District Judge was incom- 
petent, and his decree was without juris- 
diction. 

In Shak Radha Kishun v. Mahadeo Lal, 
B. A. No. 1204 of 1922, the second appeal 
was heard by a Division Bench of this Court 
andjudgment delivered. But before judg- . 
ment was signed, a question was raised 
as regards the value of the subject-matter. - 
of the suit. An inquiry was*erdered, and 
it was found that ethe value exceeded 
the sum of Rs. 5,000. lt was held that the 
District Judge had no jurisdiction’ to hear 
the appeal and his decree was set aside on 
this ground, and the memorandum of appeal 
presented in the Court of the District Judge 


question iste what is the value of the ewhs directed to be returned in order to*be 


subject-matter of*the quit. «The value $f 
the subject-matter of the suit unquestionably 
exceeds the sum of Rs, 5,000, and, there- 
fore, the Court authorised to hear the 
appeal would be the High Court. 

It iis, however, contended that the plaint- 
iff having walued the subject-matter of the 
suit ntheplaine at a gertain- sum cannot 
now turn round atid say that the valugtion 
is higher than thatsum. In my opinion 
there is nothing in the law to prevent the 
plaintiff-appellant from showing what the 
Teal value of the subject-matter of the sut 
ia, Cases have frequently come up to this 
Court where objection has been taken that * 
the valuation given in the plaint did not 


represent the true value of the subject- | 


patter of the suit, and this Odurt has on 


. 


presented to this Court. 

Jt is contended that, having regard to the 
valuation put by the plaintiff in his plaint, the 
memorantlum of appeal must be resented 
before the District Judge, and the question 
as regards valuation determined by him, 
and if he found that the value exceeded 
the sum of Rs, 5,000, it was for him to return 
the memorandum of appeal to be presented 
to this Court, and that the plaintiff-appellant 
could not eqme up «directly to this Court 
without first going to the Court of the 
District Judge. In my opinion, this is not 
the proper procedure? If the District Jutige i 


(1) 56 In®. CoS. 762; 5 P. L. J. 397; 1 P.L. T. 390; 

Ù. P. 5, R Pat.) 123; (1921) Pat. 105.* 

(2) 96 Ind. Cas. 242; 7P. L, T, 407A. I, R. 1926* 
Pat, 351; 5 Pat, 505, 
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had no jurisdiction to entertain the appeal, 
the plaintiff-appellant cannot*s compelled 
to present his memorandum before. the 
District Judge with the object of its being 
returned, 

The question whether the plaintiff can be 
allowed to show that the valuation given by 
him in the plaint is below the real value 
has been freqfently raised in applications 
for leave to appeal to the Privy Council. 
Under s. 110, para. |, of the Code 
of Civil Procedufe ths amount or value of 
the subject-matter of the suit in the Court 
of first instance must be Rs. 10,000 or 
upwards, and plaintiffs desiring to appeal 
to His Majesty in Council have frequently 
been allowed to show that although the 
valuation but by them in the plaint was 
below the sum of Rs. 10,000, yet the real 
value was above Rs. 10,000. 

On ea consideration of all the circum- 
stances we are of opinion that this Court 
has jurisdfction to entertain this appeal 
and the memorandum of appeal was pro- 
perly presented to this Court.e We, there- 
fore, direct that the appeal be admitted 
and proceeded with in the ordinary course. 

AN, A. Appeal admitted. 


aed 


MADHAS HIGH COURT. 

Ovi Revision Penmon No. 614 or 1925. 

November 19, 1926. 
Present: —Mr. Justice Srinivasa Iyengar. 
OHELLASAMI KONAR-—PRTITIONER 
À versus 
KORUSALSANGAMA NAYAKAR— , 
. * RESPONDENT. 

Madras Local Boards Act (XIV of 1920), 8.23, 
el. 2—Rules for conduct of elections—Electton to 
Union Board metbership— Temporary absence, mean- 
ing of — President absent at place of receiving nomina- 
tion pa pers—V ice- President, whether can act—Irregu- 
larity—High Courts—Revision in election cases— 
Interference. 

In election cases in cases of gro$s miscarriage of 
justice in a subordinate Court, the High Court, as 
the Court of supervision, would have the requisite 
power to interfere. Though the statutory tribunal fo 
give the final decision with regard to the election 
may be the Local Court, stjll, if the High Court 
should find on revision, that by reaso® of any mis- 

' diragtion of itself or misconstruction of any import- 
ant provision of law or rule, the decision eof the 

“low Court has been a decision on a basis different 
to that comemplated by the seatutory provisions, 
then’ the High Court would, apart altegether from any 
question of jurisdiction or material illegality affecting 

*it, have the power to revise the order. [p. 821, col. 
2: p. 822, col, 1.] 
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Though ths elactoral rules under the Madras Local 
Boards Aot speak of the, President, as the proper 
authority for accapting aud afterwards scrutinising 
nomination papers, still, during the temporary 
absencs of the President of the Teluk Bogrd the 

resident's function devolveson the Vice-President 
under the provisions of s. 23,.cl. (2) of the Act. [p. 
822, col. 2.) : 

The expression “temporary absence” indicates non~ 
presence at a particular place and at a particular 
point or period of time. The word ‘temporary’ is 
suffgient also in itself to indicate that the absence 
has reference only toa period of time. If a particu- 
lar place and time, therefore, has been fixed for the 
purpose of receiving or registering of nominations 
and the President of the Taluk Board. being still 
the President, is not at that place at the time, he 
must beregarded as temporarily absent, and there is 
no reason why if them and there the Vice-President 
should be present, the President's function should not 
devolve on him as provided in el. (2) of s. 23. (ibid.] 


The provisions with regard to the President and not 
the Vice-President being the authority for the said pur- 
pose cannot in any case beregarded as mandatory 
and any infringement of the provision. can only be ag. 
irregularity, which would be available for setting 
aside the election only if and when it should be 

* made out that such an irregularity affected the result 
of the election. [p 822, col. 1.] i 

The direction to do something subsequently to the 
passing gf an order cannot be regarded as a condition 
precedent to the validity of the order. [p. 822, col. 2.] 

Petition, under s. 115 of ActII of 1408 
and 107 of the Government of India Act, 
praying the High Court torevise the order 
of the Court of the Subordinate Judge of 
Ramnad at Madura dated 8th December 
1994, in O. P. No. 20 of 1924. 

The Advocate General and Mr. A. Swami- 
natha Iyer, for the Petitioner, 

Messrs. K. Bhashyam Iyengar and 
T. R. Srinivasa Iyengar, for the Respond- 


ent. 


JUDGMENT.—The petitioner in this 
revision petition has applied to this 
Qourt forrevising aud setting a8ide the order 
ofthe Subordinate Judgeof Ramndd dismiss- 
ingan election petition filed by the petitioner 
for settjng aside the election of the respond- 
eant as a member of the Taluk Board of 
°” Sivakasi to represent the Sattur circle. 2 
The learned Advocate General who ap- 
peared for the petitionerarguedthat having 
regard to the groumds ofthe petitiqn this 
Court had jurisdiction to entertain the pe- 
tition and set aside the Order. It haa 
een held in this Court in a number of 
cases that this Court has jurisdiction te 
interfere in. proper cases, But I do not pro- 
e pose to discuss the question in what cases 
this Court would orshould interferein re- 
vision. It may generally be stated that in 
cases of gross miscarriage of justice this 


£22 


Court, as the Court of supervision weuld 
have the requisite power. There can also be 
no doubt that though the statutory tribunal 
to give the final decision with regard to the 
election may be the Local Court, still, if 
the Court should findon revision, that by 
reason of any misdirection of itself or mis- 
construction of any important provision of 
law or"rule, the decision of the lower €ourt 
has been a decision ona basis different to 
that contemplated by the statutory pro- 
visions then this Court would, apart al- 
together from any question of jurisdiction, 
or material illegality affecting it, have the 
power to revise the order, But on the 
merits of the petition, 1 have came to the 
conclusion, that no case has been made out 
for the interference by this Court. It has 
become unnecessary to deal with or decide 
with the question whether the circum- 
stances are such as to justify this Court, in- 
voking such power. Two points have been 
argued by the learned Advocate General 
with regard to the merits ofthe decision. 
The first related to the emergency Sy which 
nominations in the case were registered and 
then sanctioned; Itisargued as the nomi- 
nation papers were presented to the Vice- 
President and not to the President of the 
Taluk Board, and as the nomination papers 
were sanctioned similarly not by the Presi- 
dent but by the Vice President, the election 
itself should be declared to bevoid. I agree 
with the Subordinate Judge in thinking 
that at most, the provisions with regard 
to the President, and not the Vice-President 
being the authority for the same purpose 
cannot be regarded as mandatory and that 
any infringement of the provision can only 
be an irregularjty, which would be avail- 
able fof sewing aside the'"election only if 
and when it should be made out that such 
an irregularity affected the result*of the 


„° election. There has been not even aa 


attempt made to show that the citation of 
the provision could be even regarded as 
having possibly affected the result of the 
election. But lam enable to agree with 
the learned Subordinate Judge in bis view 
that there Was even an irregularity. The 
irregularity alleged consisted in the Véce- 
e President and not the President accepting 
the nomination paper:, and afterwards 
“gcrutinising the same. Though the elect- 
oral rules speak of the Pregident, as the 
proper authority, still, under the Act itself, 
itis provided by s. 23, cl. (2) that during the 
remporary absence of the President of the 
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Taluk Boaró the President's functions had 
devolved on the Vice-President; The learned 
Advocate General argued, as if the expres- 
sion "temporary absence” indicates some 
such thing as temporary absenceon leave 
or in other words the temporary function- ` 
ing altogether by the President. To put it 
in another way, it was cont®nded that if the 
President was merely in the house or even 
as acting as President elsewhere, there is 
no case of temporary absence of ths Presi- 
dent. It seems to me that having regard to 
the language employed it is impossible to 
accede to such a contention. The “temporary 
absence” indicates the non-presence at a par- 
ticular place and ata particular point or 
period of time. The word ‘temporary’ is 
sufficient also in itself to indicate that the 
absence has reference only toa period of 
time. Ifa particular place and time, there- 
fore, had been fixed for the purpose of re- 
ceiving or registering of nominations and 
the President of the Taluk Board being still 
the President is not at that placeat the 
time, he must be regarded as temporarily 
absent, and there is no reason why ifthen 
and there the Vice-President should be pre- 
sent, the President's function should not 
devolve on him as provided in cl.2 of s. 23. 
The expression ‘absence’ which being apt 
and sufficient to indicate the non-presence 
at a particular place and time, is neither apt 
nor sufficient to indicate any cessation of the 
exercise of power. It is impossible to 
construe the expression ‘absence’ as either 
absent from office or absent from the talug or 
other territorial division. If anysuch thing 
had been intended, I feel sure that the Legis- 
dature would and should have employed 
language much clearer and much more apt 
forthe purpose. 
°” Itisalzo impossible to agree with the 
view tgken by the learned Swhbordinate 
Judge that the direction to do something 
subsequently to tbe passing of an order 
as contained án proviso (b) tos. 23 can be re- 
garded as condition precedent to the validity 

.ofan order. However, in the view I have 
taken of the expresaion “temporary absence" 
it becomes unnecessary tocousiderthefurther 
question Whether the telegraphic ccommuni- 

„Cation from the President to the Vice Presi- 
dedtis a proper delegation in writing of 
his duties within the meaning of s. 23 of 
the Ach e» * 

The other point thet was argued by the 
learned Advocate-Gemeral was that the 
following arrangements at the Union office 
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polling station at Sattur were so unsátisfaet- delay, still the Court should be disinclined 
ory that about two hundred voters were after such length of time to disturb an 
not afforded a fairarfd free opportunity to election which has been given effect to and 
vote at that polling station. With regard acted on for about 30 months. ‘Ifa civil 
to this, the Subordinate Judge has found revision petition should be admitted in 
as a fact thatit has not been proved that. respect of election petitions I think care 
as many às two hundred were so prevented. should be taken for disposing of them as 
It is perfectly clear, however, that the early as possible;, otherwise it goes without 
arrangements for the pollingatthe particular saying that the very object of the petition 
station were very unsatisfactory. It is a mayebeentirelyfrustrated. |= e | 
matter greatly to be regretted that the In the result the petition 1s dismissed 
arrangement made by the authorities for with costs, 


polling should have been such as to have vV.N.*. .. Petition dismissed. 
denied an opportunity to many voters to 
record their votes. TUUM 


In these days of democratic institutions, 
I think it behoves the authorities if only to 
escape the charges of -partisanship and 
ulterior motive tomake suitable arrange- CALCUTTA HIGH COURT. 


ments s0 as to make it possible for every APPEAL FROM ORIGINAL ORDER No. 21 
voter é come and record his vote easily. — . oF 1926. 

However, in this. case the learned Sub- June 14, 1927. 

ordinate Jüdge, has, as a fact, found that, Present:—Mr. Justice Page and 
taking it at the most and at the best Mr. Justice Graham. 


for the petitioner, no moree than 40 or MONORANJAN MITRA —APPRLLANT 


$0 could be held to have been so pre- . versus : 
vented. This is a finding of fact with which FAZLAR RAHAMAN AND OTHERS 
I cannot interfere in revision. But the. —REs8PONDEATS. 


learned Advocate General has argued that ^^ Execution sale—Sale after notices that  co-sharers 

the moment a serious irregularity like Rawe TEN to a ME whather entitled to 
i * he ist claim of co-sharer. 

that is proved the burden of establishing ee Peopartles belonging to an insolvent. were, sold 

that it has not affected the result of the after notive that “according to the terms of the | 

elestion is, 4n the respondent. But Ido Muhammadan Law,the co-sharars of the said insolvent 


not see how an esti have and shall haves right of pre-emption. A co- 

proof now arises sat B 2 Men 2 sharer sought to enforce his right pf pre-emption 

: 8 and the purchaser resisted his claim on the ground 

fact by the Subordinate Judge. that he had no right of pre-emption under the cir; 
I am unable to say that this findingof cumstancesunder Muhammadan Law: 


i Held, that inasmuch as purchaser had contract- 
ne des Kana Bubord dato Judge has ed that if he bought tha property the co-sharers would 


been vitiated by any mistake or mis- ig à ion, the co-Sharar was entitled 
directian with regard to the burden of proof + pen PEE ORI un of the question 
in such cases. whathar ha was «entitled to  presmpifon under 

In view of such a finding, Iam unable Mehammadan Law. [p.f21, cof e eat Fir 
to hold that? it has not been established | Appeal agaimi an ardat D the | a 
affürmafigely that the irregularities, such as Additional istrict eee acca, date 
there were, did not affect the result of the the 8th'bf September, 1925. 


“election. Babu, Bhupendra Kishore Bose, for thé 


Lastly in this case I may also observe Appellent. i re 

that this petition relates io an election _ Mt. Gunada Charan AL Jitendra 
which was held in June.of the year 1924. Kumi” oe ee agd Amubyi C aran Sen, 
The judgment of the Subordinate Judge for the espondents. — * 

was pronounced in December 1924 and the JUDGMENT,.—Thisisap appeal from 
civil revision petition was fresented in 2am order of the learned Additional District 
M&rch 1925 and for some reason represented Judge of Dacca of the 8th of sae 
onethe 17th July 19256 and finally adneitted 1925. The.order is one the nature of whic 
in, August 1925. It has been pending, is not precisely defined. The Receiver isa 
therefore, jn this Court fo considerably Officer of the Court and he must act accord- 
over a year. Though the petftioner may ing to the Órder of the Court. Under s. 59 of 
not be th8 person responsible for all this the Provingial Insolvency Act the Receiver ig 


e 
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entitled to: all the property of the insolvent 


$ subject”, to the provisions of that section. 


/sharé i 


e - ‘lished: ‘in. the Panchayet. 
^i paper, and it was upon the terms and con- 

=. ditions’ ofthat notice that the appellant 
| | wust be. taken to have bought the property. 


On the-24th of: August, 1925, there wasa 
notification of the conditions ‘of gale pub- ., 
ar- local newg 


That notification „tates that the insolvent’s 
certain family property wil be 
sold “by public auction subject to the clfarg- 
es’ that were thereupon imposed. The 
notice proceeded. “according ‘to the terms 


‘of the Muhammadan Law, the'co-sharers -of 
.. the said insolvent have and shall have.the 


‘right of pre- emption'". In accordance 


“with: that ‘notice the sale was held on the 


Rth of September and certain pérsonsinclud- 


' ing the appellant bid at theauction. Before 


'"Thereupon, pursuant to the terms of the 


. its officers. 
i @ntention, but itis unnecessary for us to® - 


the-sale commenced the respondent Fazlar 


` Rahaman who is the brother of the insolvent 


claimed his right of pre-emption as aco- 
sharer. It isnot disputed that he was a co- 
sharer. . As the several lots were put up: 
for sale the respondent asserted his right 
of pre-emption apparently- without protest 
from the appellant. Eventually the lots 
sold realized Re. 1,515 and the appellant was 


: the highest bidder, although atthe close 


of the bidding for each lot the respondent 
had asserted his right of pre-emption. 


notification the Receiver proceeded to give 
effect to the respondent's claim as pre- 
emptor. The respondent, .however, was 


-not anxious to pay. the whole of the purchase 
"money at once. He paid Rs. 1;350 forthwith’ 


end desired to have ashori period, until : 


the luth of September within which to pay 


the balance. Now, under s. 59 the Receiver 


was notat liberty -to accept consideration , 


for the Qurchaseeby futuré , payment wifh- 
out obtaining the leave of “the Court, and - 
he proceeded to obtain that leave forthwith, 
andthe order complained ‘of is an order 
under s, 59 of the Act giving leave to the, . 


i _ Receiver tó.accept a part of the éonsidera- 


tion money at a future date upon the terms 
set out ‘in thegrder. It was “strongly con- . 
tended by the learnéd Advocate for the 
respondents that this order was notan'order ' 
within s. 75, sub-s.(3) of the Act, ^be- 
cause hecontended thatin substance it was 
merely a direction by the Court to oneof 
There is much force in that. 


express a definite opinion en: the point 
because, ‘in our opinion, there isno sub- 
fa ee b A 
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stance in the appeal. The learned Vakil 
who appeared for the appellant, and who 
if, I may say 80, argued his points extreme- 
ly well and confined his argument within 
a narrow compass, urged that according to : 
the principles of Mubammadan Law the res- © 
. pondents had no right of pre-emption in the 
circumstances obtaining in this case. We 
resisted the temptation to.embark. upon 
what would have- beén the ‘discussion of an 
inter ‘esting problem of law because we are of 
opinion that the appellant is: bound-by the 
terms of the contract into “which he entered, 
and, in our opinion, one of the -terms-of the 
contract of sale into which he entered 
was that the co-sharers of the insolvent 
should be entitled if the sale took place 
to preempt the property sold. That, we` 
think, is clear from the notification of sale 
itself which provided that “the co-sharers l 
of the. said insolvent have and shall have 
Itisa metterof 
no moment whether according to the rules 


-of Muhammadan Law they would bé held to. 


have a right of pre-emption, because the 
appellant has contracted that if he bought 
the property the e»-sharers should havea 
right of pre-emption. Now, the property 
was sold, and we think that, the appellant 
had no cause ‘of complaint it after the sale | 


“had taken place the .co-shárers exercised the 
“right of pre-emption under the terms of the ` 


contraet to which the appellant had agreed. 


‘This case is to be determi&ad upon the 


words of the contrac&to which the appellant 
wasa party. It is clear that theright of . 
.pre-emption which was given to the respond- . 
‘ent under the contract was one that he was 
entitled to exercise. See Gandy y% Gandy 
(1) and Jiban Krishna Mullik v. N upapa 
Gupta (2). 

In our opinion there is no gubstance i in 
this “appeal which must be dismissed with 
costs; the hearing-fee being assessed at : 
three "gold mohurs to the respondefit Fazlar 
Rahaman,.and two gold mohurs to the Re- 
ceiver. 

A. N. À. - Appeal dismissed. 
a d 30 m D. 57; 54. L. J Ch. 1154; 53 L. T. 


6; 


KA 96 Ind. Cas. 546; 53 C. 922; 30 C. W. N. 812; A. 
I.R.1926 Cal. 1008 
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‘MADRAS HIGH COURT. - 

: Civru Revision Psrition No. 54 or 1925. | 
. -Noyember 18, 1926. -. . 1 ei 
Present :—Mr. Justice Srinivasa Iyengar.* 
SUNDARARAJULU NAÍDU-—PLAINTIFF . 
2E (OTPEDNHONER 20 0.0210 
idus ^de nx UU MORE S qui T war RES 
NARAYANASWAMI-NAIDU AND ANOTHER. 
—DEFEND$NTS— RESPONDENTS: = 
Civil Procedure Code (Act V of 1908), s. 11, 0. V, 
T. 19—Ezécution application—Service of notice on 
judgment-debtor—Failure to object—Ex parte order 
or execution—Question gf executability of . decree—.' 

es judicata—Omission of Court to declare sufficiency 
* of service, effect.of. . 5. , iw LB 
When an application is made for-executien of a 
: decree and notice of the ‘application is served on the 
:judgment-debtors, théy are bound to appear and 
Show cause why execution should not be ordered if 


+ 


^. ‘they have any.cause;to show. If they fail to appear. 


. against it they“failed to show cause" and that any. 


e is bound to declar 


- . 826, col. 2] 


and show. cause, and if on such failure -an order: 
ex parteis made by the Court directing ‘execution, 
then the question of the executability ‘of ‘the decree 
should, : according’ to the law 'of .construetive res 
judicata; we regarded as having been decided "by. 
. the Court in favour of the decree-holder on ‘the ~ 
.general pritciple that an opportunity having: been - 
afforded to the judgment-debtors to .show' cause 


-ground that they -might have or should? have taken 
With: regard. to the. exécutability of the decree should 
be deemed to have been decided against them. '[p: 
825, col. 2] ^ . `’ f f i 
The principle of ‘constructive res judicata applies - 


“not only where parties are personally served but'in: ` 


all cases where they are served in accordance with 
Ahe.ruiés relating to service of procegs. [ibid.] 


Under O. V, r. 19, Civil Procedure Code, the ‘Court 
that such service as "has: been 
effected is sufficient and proper if it is of that opinion. 
Such a formal declaration of the: propriety of service 
is really nécessary, ab any, rate, in all cases in which 
on the basis of such proper service the rule of con-.' 
structive res judicata is soughi to be availed of. [p. 


Omission to make such a declaration is not a mere. 
‘irregularity but renders on order ineffective for the. 
purpose of c8nstituting yes judicata. [p. 826, coL.1.] ` 


Petition, under s. 115 of Act V of 1908 and ` 
8. 107 of the Government of India Act.pray-. 
ing, the High Court to revise the oyder of. 
the .Court-of thé Small Causes:at Kumbako-: 
nam, dated the 22nd' January 1925, in E. A. ` 
“No. 1838.0f 1924, in E. P. No. 4654 of 1924, 
in 8. O-.8. No. 3999 of 1919. : "AE 

Mr. Watrap S: Subramania:Ayyar, for the | 
Petitioner. © '^  - PESOS TELAM VA 

Mr. Jayarama Ayyar, for the 'Res- 
.pondents. | 2 . ; 
SUDGMENT.—On this civil revigione-, 
'petition the decree-holder:has ' applied*to- 


2^ 


this Court to-révise the order of fhs Small . 


Cause Judge of Kumbakonam * dismissing 
the decree-hoIder's petition for exetution on. 
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. execufion of the decree and notice ol 
application is served on the 


^ 
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the ground that it was barred by thelaw of 

Jlimitation.- . orn eT > i 
It hasbeen argue 


d by*the learned Vakil 


. for the petitioner that thére -had - been. an 


exgcution application before the present one, 


namely, E. P.-No. 4095 of 1924 and that 
~ theren after service of’ notice on the judg- 


ment-debtors an order was made by the 
Court directing execution of the decree. No. ~ 
:doubt, when an application is made -for 

the 
judgment- 
"debtors,they are bound to appear if for any 


“reason they should regard themselves as en- 


titled to contend that the decree of which 
execution. is sought is not there or then 
executable. The executability of the decree 
-being one of the matters to be consider- 
ed. by the. Court, the judgment-debtors 


..were bound to ‘appear and show ‘ cause. 


"why execution should not be ordered’ if 
-they had: any cause to'show. Ifthey fail to^ 
appear and show cause, and if onsuch failure . 
an order ex- parte should be made by the 


"Oourt directing execution, then the question . 
-of the éxecutability. of the decree. should 
:according*'to the. law of constructive res 
- judicata be regarded as having been decid- 


ed by the Oourt in favour of the decree- 
holder on the general principle .that-an op- 
portunity having been afforded to the judg- 
ment-debtors to show cause against it they 
failed toshow cause’and that any ground 


_ that they might haveor should have- taken 


‘with regard to the executability ofthe decree 
having -been ‘failed. to be taken by them 
-should be deemed to have been' decided 


. against them. Mr: Jayarama Iyer for the. 


respondents has attempted to raise the ques- | 
tion whether the.rule of corfstructive res 
judicata in such a case could be. resorted to 
when the parties,dre not pexsonally , served. ' . 
To Bold‘ that in case’ where -parties are not ` 
personally served; the. rule would not be’. ` 
available would be. to give’a premium to 
yarties .seeking to evade service of proper 
processes-of the Court, All that is necessary 
under the law is that they should be pro- 
perly- served, served accordjng tothe rules 
relatingto 8ervjee. Under rel of O. KIAI; 
Civil Procedure Code, generally all notices 
and processes under ‘the Code are requir- 
ed*to be served in. the-same -manner in 
which summonses in suits have been. direct- * 
ed to be'sérved, that is, by personal service 
tf possible; and if, that should be. found 
not feasible, in any-of the other ‘ways mdi- 
cated in the rules relating thereto. Then 


RT. 
mJ 
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O. V, r. 19 provides as follows :—“Where a 
summons is returaed under r. 17, that-Court 
shall, ifthe return under that rule has not 
been verified by the affidavit of the serving 
officer, and may, if it has been so verified 

examine the serving officer on oath, or cause 
him to beso examined by another Court, 
touching his proceedings, and may’ make 
such further enquiry in the matter as it 
thinks fit; andshall either declare that the 
summons has been duly served or order 
such service as it thinks fit." This order 
distinctly provides for the Court declaring 
such se:vice ashas been effected to be good 
if itshould be of the opinion that the service 
was sufficient and proper. No doubt the 
rule further proceeds and requires that in 
the event of the Court holding the service 
insufficient itshould order such service as 
it sees fit. It has been argued by the learn- 
- ed Vakil for the petitioner that the fact in 
this case that the Court proceeded after re- 
ferring to the absence of the judgment. debt- 
ors to order execution must be regarded as 
implied by including a declaration. to the 
effect that the service was sufficient and 
proper. I am unable to accede to that con- 
tention, Iani not sorry for my being un- 
ableto accede to the contention especially 
having regardto the unfortunate practice 
that has grown up atanyratein this Pre- 
Bidency of not paying sufficient attention to 
the serviceof processes, When the law re- 
quires that the Court should declare the pro- 
per servite of a notice cr processes,the mere 
omission to make such a declaration is not, 
in my opinion, a mere irregularity. What- 
ever it may be in ordinary cases, I am 
satisfied that when the rule that is sought to 
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Veerappa Chetity (1) There the learned 
Judges Saflasiva Iyer and Tyabji, JJ., held 
that in a case in “which the Subordinate 
Judge noted as follows :—"Defendant Nos. 
1,2,5and 6 absent ex parte" the Subordi- 
nate Judge was legally justified in making 
such a declaration taking the words written 
by the Subordinate Judge.to amount to such 
a declaration. For my pdttit seems to me 
that when thelaw requiresthe Court to make 
a formal declaration about the propriety of 
the service it requites the Court -pronounce 
upon such:propriety in a judicial manner 
and it is obvions that the sufficiency or 
otherwise of the service required to be de- 
cided on by the Court should not be left 
merely to the offica. I hold, therefore, that 
such a formal declaration of the propriety of 
service is really necessary at any ratein all 
cases in which on the basis of such proper 
service the rule of constructive rea judicata 
is sought to be availed of. There is no such 
declaration in this case by" tle learned 
Judge. It follows from this that the order 
that was made directing examination on the 
execution petition of the8th October, name- 
ly, E. P. No.4095 o£ 1921 was not an order 
with regard to which the respondents judg- 
ment-debtors had really an opportunity to 
show cause against the executability ofthe 
decree. 

The decision on this point is sufficient to 
dispose of the petition. IA fhat view it is, 
not necessary to dgcide the further question 
that has been raised and argued on behalf 
of the petitioner that with respect to appli- 
cations for execution the provisions of O. IX. 
do not apply. The decisions with regard to 
that matter are conflieting both in this 


be invoked is the rule of constructive 7gse Court and elsewhere, and as adegermipation 


judicata, Xhe ryles relating to proper service 


of notices eannot be too strictly adhered to. | 


In the present case, on this execution appli- 
cation, namely, E. P. No.4095 of 1924, all that 
the learned Judge has said is this "Absent. 
Arrest defendant No.2—25thNovember,1924;" 
which means I take it that the person should 
be arrested and produced hefore the Court 
. on or befor$ that dete. No doubt there ig 
an office note before this order of tle Judge 
as follows *—''Defendants affixed 7th Novem- 
ber 1924 as defendant No. 1 gone out, driv- 
ing out, his wife said" :—Thereia, therafore,, 
in my view no declaration by the Court of 
thesufficiency of service of notice within 
the meaning of r. 19 of O. V,Civil Procedure 
Code. Mr. Jayarama Iyer in this connection 
referred to the case cf Vellayappa Chetty v. 


ofthat question is not necessary for the 
parpose of this case Ido not propose to say 
anything about it. : 


e 

I may, however, before conclifding observe 
that there is considerable force in the argu- 
ment put forward by Mr. Jayarama lyer on 
behalf of the respondents with regard to the 
probable fraud perpetrated by the petitioners 
for the purpose of escaping" the bar by 
limitation. It is significant that after obtain-, 
ingan erder fof arreston the said execu- 
tion petition they do not take any steps but 
jat their Pleader reports to the Court that 
he does,not require à warrant, to be issued 
pursuant tosthe order for arrest. It is obvious 


NU 22 Ind. Cas. 498; 1 L. W. |; (1914) M. We N. 


" 
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thatif the judgment.debtors had been ar- 
rested pursuant to any-such order it would 
‘have been open to them to come to Coûrt 
and pointout to Court that they have been 


, wrongfully arrested in execution of a decree 


which had become barred by the law of 
limitation. But if the order for arrest ob- 
tained by the decree-holders should be 
allowed to remain on the record and nothing 
.more done in respect of that application, 
it was apparentlyeforeseen and provided 
carefully that in respect of any fresh appli- 
cation for execution the' plea of bar by 
limitation.on the part of the judgment-debt- 
ors may be successfully avoided or met. 
'The learned Subordinate .Judge in para. 8 
of his judgment states as follows :—“With 
regard to the previous application...nor can 
it besaid that the service by affixture of the 
notice yas sufficient enough to estop them 
from questioning the plaintiff's right to 
execute thee decree subsequently. In the 
affidavit filed by the plaintiff along with the 
above execution application, defendants 
have stated that the notice of execution was 
not served upon them andthe plaintiff had 
fraudulently arranged and obtained a false 
return of service with the object that the 
defendants should not become aware of the 
same. The plaintifs subsequent conduct 
in asking the Court notto issue the arrest 
warrant also loeks very suspicious.” Though 
the finding if not as clear as could be wish- 
ed, I certainly am inclified to regard that as 
a finding as near as may be by the Subordi- 
nate Judge to the effect that it was by a 
fraud practised by the decrée-holders that 
the procéedings of the Court were got re- 
corded by them with a view eventually to 
prevent the judgment-debtors from raising 
at any rate successfully the bar of limita- 
tion. I am net disposed to consider the 
inference arrived at by the learned Sub- 
ordinate Judge as either far fetched or im- 
probable. 

The learned Subordinate Judge has also 
relied upon inherent powers of the Court 
for the purpose of treating as a nullity orders 
passed on the previous execution petition im 
the circumstances. Though I should myself 
be prepared to hold that there isealways an 
inherent power in every Court to see that no 
fraug is allowed to be perpetrated ant, td 
prevent any miscarriage of justia? seems to 
me, however, that the decisien,on fhis peti- 
tion may be ‘ested on the small and simple 


` ‘ground that there has been no proper declara- 


tion of service of notice of the previous 
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application and that, therefore, the rule of 
constructive res judicata is not available to 
the petitioners. lt is not contended before 
me that if that rule is not available «the 
present petition for execution could in any 
other way be regarded as no bar by the law 
of limitation. I, therefore, hoid thatthe con- 
clusion arrived at by the lower Court was 
right, : > 

This petition is, therefore, dismissed with 
costs. | 


v. N. V. Petition dismissed, 


—— 


CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE OspErs Nos. 314 
AND 315 or 1926. 

May 4, 1927. | 
Present: —Mr. Justice Mukerji, 
and Mr. Justice Graham, 

DHIRENDRA NATH ROY AND oTHERS— 

PraixTIFFS —DECREE-HOLDERS—A PPELLANTS 

versus 
RAJENDRA NATH anp otHess—Pro forma 
DEFENDANTS— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), ss. 148A, 165 
—Co-sharer landlord—Suit for plaintiffs share of 
rent alone—Amount due to other co-sharers known— 
Suit, whether one under s. 148-A—Decree, whether rent 
decree. 

In order thata plaint may bein accordance with 
-the provisions laid down in s.148-A of the Bengal 
Tenancy Act the first requisite is thaf the co-sharer 
landlord should sue for recovery of rent due to all 
the landlords and secondly, if he is unable to find out 
the dues of the co-sharers, he would be entitled to 
proceed with the suit for his share only. [p. 828, cols. 
142) a 


" gud Biswas v. Rabja Ali Chaukidar (3), fol- 
lowed. A . . 
opatasdis Nandi v. Abdul Hemid Mga (1), dis- 
. 


tinguished. 
The terms ofes.148-A ofthe Bengal Tenancy Act 
should Be strictly complied with, and that a sub- 
gtantial c8mpliance with the requirements of the » 
eection would not be enough to give the auction- 
purchaser a title to annual incumbrances, |p. 828, col. 
Appeals against the orders of tlre Subordi- 
nate Judge, Bakarganj, dAted .the 1Gth of 
April*1926, affirming those of the Munsif, 
First Court, Barisal, dated the 7th of July 
1985. i z d 
Babus Hemendra Chandra Sen, and, 
Surendra Nath Bose (Sr.), for the Appellants. 
oe 


: . JUDGMENT. d 
Graham, J.—These appeals are against 

orders of the Subordinate Judge, Backer- 

ganj confirming orders of the Munsif, first 


, applied for 


©» 
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Court, Barisal and arise out of certain ox- 
ecntion proceedings. The plaintilis- decree- 
holders,.who are the appe.lants before us, 
Bervice of sale- proclamation 
under 3. 165 of the Bengal Tenancy Act. The 
co sharef landlords, who were pro forma 
defendants in the suit, objected on the 
ground that the decree was not a rent 
dacree, „the plaints in the rent suits not 
beint in compliance with thé provisions 
of s. 148 A of the Bengal Tenancy Act. The 
trial Court gave effect to this contention, 
and that decision was on appeal affirmed by 
the learned Subordinate Judge. 

The plaintiffs-decree holders have ,now 
appealed to this Court, and it has been 
urged on. their behalf that the Courts below 
have misconstrued the decree holding 
erroneously that it is not a rent decree, 
that it ought to have been held that the 
plaint in the rant suit complied with the 
provisions of s. 148 A of the Bengal Tenancy 
Act, and that sale-proclamations should 
have been issued under a, 165 of that Act. 

The learned Vakil for the appellants has 
referred to several decided cases* in support 
of his contention, reliance being chiefly 
placed upon the cases of Jagabandhu Nandi 
v. Abdul Hamid Mea a) and Nundalal 
Chowdhury v. Kala Chand Chowdhury (2). 
The latter of these cases is distinguishable 
from the present case as the plaintiffs in 
that case’alleged in their plaint that they 
had reason to believe that the rent due to 
their co-sharer pro forma defendant had 
been paid and consequently they were 
justified in suing for their own share of the 
rent only. ! 

The case reported in Jagabandhu Nandi 
v. Abdul Hamid Mea (1) lends support to* 
the contention on behalf pf the appellants. 
It was there held id circumstances Bome-, 
what similar to those in tlfe present case, 
that there was sufficient compliance with 
the requirements of s, 148-A of the Bengal 
Tenancy Act, and that the decree im suit 
was arent decree. In a more recent case, 
however, Ggngamani Biswas v. Rabja Ali 
Choukidar (3),@ coBtrary yiew was takene 
and it was held that in order that à plaint 
may be in*accordance with the provisions 
laid dowa in s. 148. A. of the Bengal Tenancy 
Act the-first requisite is that the co-sharer. 


Q 85 Ind. Cas. 214; 28 C. W. N. 151; A.I R. 1985 
Cal 


E) 8 Ind. Cas. 50; 15 C. W. N. 820. 
(3) 84 Ind. Cas. 145; 51 C. 935; 40 Q.L.J.512; A. 
R. 1925 Cal. 106. 
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landlord should sue for recovery of rent due 
toallthe landlords and secondly, if he is 
wnable to find out the dues of the co-sharers, 
he would be entitfed to proceed with the 
suit for his share only. In the case in 
question the plaintifs sued, for their 
share only of the rent stating that a certain 
amount might be due to the co-sharer land- 
lords and prayed that under certain con- 
ditions stated in the plaint a decree for the 
total amount might be made. The Court 
(Newbould and B. B. Ghose, JJ J held that 
the plaint was not in accordance with s. 148-A 
ofthe Bengal Tenancy Act the terms wheres- 
of should be strictly complied with, and 
that a substantial compliance with the re- 
quirements of the section would not be 
enough to give the suction purchaser a 
title to annual incumbrances. 

Looking to the terms of s. 148-A and 


havingregard particularly tothe words “has 


instituted asuit to recover the rent due to all 
the co sharer landlords” it seems-to us to 
be plain that it is an essential condition 
that the Suit should have been instituted 
for the recovery of the entire rent due to all 
the co-sharers, and we have no hesitation 
in following the more recent decision cited 
above. We may observe further that in 
the plaint in the present case while the 
plaintiffs sued for Rs. 1,999-6 0 alleged to be 
due as their share they specified the precisa 
sum viz, Rs. 400.13-9 Which they said 
might be due to sheir co sharers, and that 


being so there was nothing to prevent them ' 


from suing for the entire amount. This 
circumstance serves to distinguish the pre- 
sent case from the ease in Jagabandhu 
Nandi v. Abdul Hamid Mea (1), where the 
amount due tothe co-sharers was apparent- 
ly not known or ascertainable. 

For the above reasons and following the 
decision of this Court in Gangamani Biswas 
v. Rabja Ali Chaukidar (3), we hold that 
these appeals fail, and they are accordingly 
dismissed. 

Mukerji, J.—1 agree. 

ALN, A. ARPAN Bisana 
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MADRAS HIGH COURT. 
O1viu Reviston Perrrion No. 362 or 1924, 
February 45 1927. . 
Present : - Mr. Justice Odgers. 
MAKAM LAKSHMI NARAYANADPPA 
. AND OTHERS— PETI? IONERS—A PPELLANTS 
° versus 
MAKAM BATGHAYYA AND CTHERS— 


. 
D srenDANTs— RESPONDENTS. 


Civil Procedure Code (Act V of 1908), s. 152, 
Sch. 1I, Para. 2, cl. 12—Decree in terms of award— 
Award based on mistake ig calgulation of figures from 
document filed by parties—Decree and award, whether 
can be amended. 

On areference to arbitration through Court, the 
parties filed before the arbitrator some documents, in 
one of which there wasa mistakein adcition of the 
figures which was not noticed by any of the parties. 
The arbitrator passed an award on foot of such 
figures, and a decree was passed by the Court in terms 
of the-award without objection by any of the parties. 
An. application for correcting the error was dis- 
missed by the Court of first instance and the party 
aggrieved asplied for revision of the order: 

Held, (1) that the application was practically not to 
correct an erfor patent and apparent on the face of 
the record but to go much deeper. into the matter 
and to re-open the accounts and the figures at which 
the arbitrators had arrived which could fot be done 
on civil revision petition; [p. 831, col. 1.] 

(2) that really the matter was one either for a review 
or for an appeal. [p. 830, col. 2.] 

Hyder Sakib v.Girta Chettiar (1), Allah Dia v. 
Rahimuddin (2),and Mahaboob Begum Sahiba v. Lal 
Begum Sahiba (4), distinguished. 

Pitchayya v. Subba Rao (5), Gopal Dinkar Nagarkor 
v. Ganesh Narayan Nagarkar (6), and Ramanathan 
Chettiar v. Muthiah Chethy (8), relied on. 

. Petition, under &. 115 of Aet V of 1908, 
praying the High Court to revise the order 
of the Court of the District Mnnsif, Ma- 
danapalle inf. A. No" 450 of 1923 in O. 8, 
No. 381 of 1920. : 

Mr. B. Ca Sankaranarayana, for the Peti- 
tioner. f : 

Mr.&, Kreshna Murthi, for the Respondents, 


J UDGMEN r. —Th is 
rather an interesfing point. The parties to 
a certain silih referred their differenees to 
arbitration and the arbitrators made an 
award based on certain documents, exs. 
XXVI, XXVIC and XXXIII which cən- 
tain certaia figures on which the arbitra- 
tors based their decision. According to 
the District Munsif certain portions of Exs. 
XXVI ani XXVII were tora and 
Ex. XXXIII carried out or carfied for- 
ward fhe total which it is thought would 
heve appeired in the missing portion of 
Exs. XXV1 and XXVII. Bom sitles put 
in all the exhibits and relief >on *tham 
ana the arbitrators made the award subs- 
tantially on the bas's of the figures contained 
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in these three exhibits, which figures, as faras 
Ieanumderstand,wereungtestioned by either 
side. Now, it is found that ia these figures 
theye is a mistake of exactly one thousand 
rupees owing to a mistake inaddition of the 
sums carried forward into document Ex. 
XXXIII, The petitioner, who, I assume, is 
the person aggrieved by this mistske, mov- 
ed the learned . District Munsif and has 
come Itere in revision of his decision to get 
this error corrected. I should have said . 
that the decree was passed in terms of the 
award without the slightest objection being 
taken. Sothat we have got this to start 
with, that everybody agreed that the award 
based on the figures presented by both sides 
or agreed to by both sides was a proper 
award. The petitioner applied to the Dis- 
trict Munsif to correct this error unders. 152 
or under the special paragraphs applicable 
to arbitrations (Sch. II para. 12). 

The question is whether this is a “ cleri- 
calor arithmetical mistake in a judgment 
ora decree or is an error arising therein 
from any accidental slip or omission” which 
the District Munsif ought to have correct- 
ed, or is it a case where the award contains 
a clerical mistake or an error arising from 
an accidental slip or omission which is 
practically the same thing. The District 
Munsif refused to correct it on the ground 
that itwas not a mistake or slip or omission 
made by the arbitrators or by the Court, : 
and that cannot be doubted. He also said 
thatit cannot be predicated that, because 
the data on which the result is founded are 
found to be erroneous, it was not the inten- 
tion of the arbitrators to fix Rs. 41,594-7 6 
as thesum which they arrived *at in their 


* award. Now the question is, has, the, Dis- 


tricteMunsif gone, wrong in jaw, and if he 
has, tan I correct hint in revision? Mr. 
Sankara Narayana, who appeared for the 
petitiondr, has put before me several cases, 
tossome of which I shall Shorty refer, and 
the gist of the cases, comes to this, that, of 
course, an accidental error can he corrected, 
and the accidental error can he corrected 
«even although it arose ih the plaint or seme 
other pleading and was put forward under 
a mistake by Counsel from the Very begin- 
ing of the case of the party affected. He 
.Saysethat this is closely analogous to the 
present case where the representatives of 
the parties on each side put forward this 
document ‘ix. XXXIII. Apparently the 
crucial figures did not appear in docu- 
ments Exs XXVI and XXVII and 


830 : 
the cases, of course, further say that it 
does not matter whether a particular pro- 
ceeding results in a decree after a trial or 
whether'it is a decree after an arbitration. If 
théy areclerical orarithmetical errorsor ersors 
arising fgom slip or omission, they can, of 
course, be corrected. I will just see how far 
they can go in the direction of trying to 
help the petitioner. One would be perfectly 
willing to help him, if one could, because 
he has undoubtedly been the victim of some 


' mistake. Theonly thing is, can one help him 


especially in a civil revision petition? 
The first case I will refer to is Hyder Sahib 
v. Giria Chettiar (1), which was referred to 
in the lower Court, But there, as the Dis- 
trict Munsif points oul, I think the vital dis- 
tinction is that the arbitrators themselves, 
unlike this case, miscalculated the amount 
due to one of the parties since they took 80, 
instead of 82 lbs. as’ amaund. I do not 
think that case really helps the petitioner. 
Allah Dia v. Rahim-ud-din (2) a case of 


the Allahabad High Court, lays down what: 


I was saying just now, that, if there isa 
mistake in the final form of order or decree 
due to an original mistake by thé party or 
his lawyer inthe application or pleadings, 
that also can be corrected. The judgment 
of the learned Judges there proceeds on the 
assumption that the learned Judge below 
was satisfied thata mistake had been made. 


. The learned District Munsif from the sent- 


-~ 


ence I quoted above cannot be said to have 
heen satisfied that a mistake hasbeen made. 
The next case is Surjan Singh v. Wazir 
Singh (3), where there was a misdescription 
ofa certain locality in the plaint which was 
in danger of being carried forward into the 
decree and might injuriously affect the 


rightof he plaintiff or misrepresent the” 


true state of faets. That,sit was held, gould 
be corrected. There, of course, itis a mis- 
take. In all these cases 8f correction of 
mistakes which originally appeawed in the 
plaint or in the presentation of the case'at 
the Bar, there was & mistake by one *of the 
parties or by his agent. ^ 

In Mahabosb Begum Sahiba v. Lal 
Begum Sakiba* (4), a case of this Court,’ 
the learned Judges held that even after 
the final decree a clerical error, namely 
an incorrect survey number, can be 


(1) 19 Ind. baa (1913) M. W. N. 338; 13 M. L.» 


T, 349; 24 M. L. ; 
(2) (8 Ind. Cas. 166; 22 A, L. J. 215; A. LR. 1994 
All. 520; L. R. 5 A. 102 Civ. . 
(8) 72 Ind. Cas. 483; 21 A. L. J, 328; A. I. R. 1923 All, 


340. : 
. (4) 62 Ind. Cas, 652; 14 L, W, 4450 


LAKSHMI NARAYANAPPA 0. BATOHAYYA. 
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rectified though itis made in the plaint 
and repeajed in the subsequent records. 
The same remark applies to that case. It 
Will be observed jn all these cases that 
there is no actual parallel with the present 
case because there is no arithmetical error 
and,in the present ease, the mistake goes 
deeper ; it is further below thesurface than 
in any of the cases cited fp: the petitioner. 
The mistake is embedded in a document 
which was presented to the arbitrators by 
both sidesas contianing the correct data. 
On the other side he following cases 
among others were cited to me. 
- Pitchayya v. Subba Rao (5), is a case of 
this Court where Sadasivier and Moore, 
Jue, held that where in a decree passed on an. 
award a reliefas to payment of costs was 
embodied which was not part of the award 
the defect can be remedied only by an ap- 
peal or an application for review. Iam in- 
clined to think that really in the present 
case the matter 18 oné either for ą review or 
for an appeal. 
Gopal Dinkar Nagarkar v. Ganesh Nara- 
yan Nagdykar (6), is a strong case against 
the petitioner, where the learned Judges say 
at p.517* that when the parties agreed to 
have their disputes settled by their arbitra- 
tors they agreed to accept the decision of 
the arbitrators whether it might be right 
or wrong and the Court can only alter the 
award within the limits laid down by the 
Second Schedule. There is aedecision which 
was also referred to Shyam Lal v. Parshot- 
tam Dass, (7) where it was decided that it 
is not a ground for rémitting an award, on 
a matter referred to arbitration or for set- 
ting aside an award that the arbitrator haa 
made a mistake in arithmetic and apparent- 
ly unintentionally has awarded aelarger sum 
of money to be paid by one party to the 
other than he would have awarded if his 
attention had been directed to the mistake. 
In Ramanathan Chettiar v. Muehiah Chetty 
(8), the learned Judges say, "Ex. II 
makes it clear that the settlement was made 
by arbitrators or mediators. Such a settle- 
ment is not liable to be re-opened except on 
the ground of fraud which is not alleged 
in this case.” Nor, of course, is it here. The 


(5) 34 Tied. Cas. 787; 3 L. W. 499. 
(6) 59 Ind. Cas. 785; 45 B. 512; 22 Bom. L, R. 1416, 


V) 58 Ind. Cas. 585; 42 A. 277; 18A. L. J. 431; 2U | 


P L. R. (A.) 101. . ° : 
(8) 56 Ind. Cag. 358; 43 M. 429 at p. 431; 38 M. L. J. 
247; lleL. W. 405; (1920) M. W. N. 270; 27 M. L. T, 
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petitionar practically asks me to re-open the 
award by declaring that the ‘figures arrived 
at by the arbitrators are wrong and, I sup; 
pose, correcting them to what should be the 
proper figure. It, therefore, seems to me 
that I have got neither materials before me 
to say that thelearned District Munsif has 
no jurisdiction to,decide as he did or that 
he was wrong in taw. The application is 
practically not to correct an error patent 
and apparent on the face of the record but 
to go much deeper iato the matter and to 
re-open the accounts and the figures at 
which the arbitrators have arrived. This 
of course cannot be doneon civil revision 
petition. The civil revision petition must, 
therefore, bs dismissed with costs. * 

Y. N. Y, Petition dismissed. 


Cemented 


PATNA HIGH COURT. 
Privy Covnor, APPEAL No. 5 oe 1926. 
July 14, 1927. 
Present :—JusticeSir B. K. Mullick, KT., 
Acting Chief Justice, and 
Mr Justice Wort. 
Babu ARJUN DAS AND OTEERE— 
EC APPELLANTS | 
VETSUS 
« DWARKA PRASAD SINGH AND OTHERS 
— Responvgnts. 

Civil Procedure Code (Act of 1905), ss: 109, 
1l0~-Mortgage suit — Valyation — Subject-matter in 
dispute. 

In a suit on a mortgage-hond the plaintifis claimed 
Rs, 36,997-13e3 against several properties of which 
one of the properties was claimed by the defendant- 
respondent, a subsequent mertgagee, as not being 
included in ifie plaintiffs’ mortgage. ‘The latter pro- 
porty was valued at Ks. 9,000 only. The suit was 
decreed in the trial Court, but, on appeal by the 
defendant the High Court held that the property was 
not included $n, the plaintiffs! mortgage. 
fis applied forleave to appeal to Privy Countil : 

Held, that the subject-matter in dispute was really 
the whole debt inasmuch as if the plaintiffs succeeded 
in “their appeal, the respondent woulde be compelled 
if he wished to keep the property, to pay up the 
whole of the mortgage claim. [p. £32, col. 2.] 

Bepin Krishfa Hoy v. Priyabrata Bose (1), fol- 
lowed. . 

Radha Kunwar v. Reoti Singh (2), distinguished. 

Applieation for leave to appea! &o Privy 
Coun@il from a judgment and decree of the 
Patna High Court. . *. 

Mesers J.P. Sutha, and N.C. Sénha, for 
the Appellants, ` te o 

Messrs, S. N. Roy and D.C, Verma, efor 
tho Respondents, i 


ARJON DAS V. DWARKA PRASAD SINGH, 


. subsequent mortgagees 


The plaint-. 
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JUDGMENT., à 

Mullick, A. J. C.—This is a petition 
of appeal to His Majesty in Council bythe 
plaintiffs arising out of Suit No. 157 of 
19929. i ° 

The plaintiffs sued for the enfercement 
of a: mortgage claim amounting to 
Rs. 36,997-13 3 against several properties 
of which property No. 12 alone is material 
for our,present purposes, ND 

Some of the first party defendants con- 
tested thesuitand denied that the karta 
of their joint family had executed the bond 
for consideration. 

Defendants Nos. 14 and 23 to 30 who were 
second party defendants, claimed to be 
of plot No. 12 

and denied that it was covered by the plaint- 

iffa-mortgage. 

The trial Court found against the second 
party defendants and made a decree direct- 
ing that the mortgaged properties includ- 
ing plot No. 12 should be sold on failure to 
redeem within the time of grace. 

Tn appealto the High Court, the second 
party defegdants succeededand a Division 
Bench held that property No. 12 was not 
included in the plaintiffs’ moftgage. 

. The plaintiffs are now the appellants to 
England. 

The appeal is confined to plot No. 12, 
and the question is whether the subject- 
matter of the appeal is of the value of 
Rs. 10,000, otherwise the appeal does not 
comply with the provisions ofs.410 of the 
Code of Civil Procedure. 

The second party defendants valued 
their appeal to the High Court at Rs. 9,000, 
but in the present proceedings for leave to 


', appeal to His Majesty, the plaintifs alleg- 


ed that the property had been tndefvalu- 
ed and that its real walue Was more than 


* Rs. 10,000; andthe Court directed an in- 


quiry by the Subordinate Judge into the 
value of the property. .A commission was 
isbued by the Subordinate Judge and cer- 
tain crop cutting experiments were made 
upon the land in dispute. Evidence was 
also taken on behalf af both ‘parties and 
the Subordinate? Judge has finally reported 
that the value of the property $8 not more 
thao Rs. 9,000, 
.. This finding if affirmed would Seem to 
be conclusive as regards the appeal to His 


Majesty in Council, but the learned Adyocate e 


for the appellants now submits that the 
market value of the property is immaterial 
and that the value of the subject-matter in 
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dispute is the whole mortgage claim which 
is over Rs. 10,000 and that the decision of 
the High Court being one of reversal the 
appeal complies with the provisions of s. 110: 

Now thè subject-matter in dispute in the 
appeal is an interest in the property No, 12, 
The respondents claim an interest as morb- 
gagees and contend that it is free of the 
mortgage of the plaintiffs. The plaintiffs 
claim that they are prior mortgagees and 
that the respondents are-liable to redeem 
this prior mortgage. If the plaintiffs succeed 
in their appeal, the respondénts will be 
compelled if they wish. to keep the property, 
to pay up the whole of the mortgage claim, 
for the claim is indivisible and each of the 
mortgaged properties is charged with the 
whole debt. The dispute, therefore, involves 
a right on the one hand and a liability 
on the other in respect of a sum exceeding 
Rs. 10,000. The subject-matter in dispute is 
really the whole debt. 

I think, therefore; that the value of the 
mortgaged property No. 12 is immaterial 
and that the appellants have saéisfied the 
conditions of s. 110 of the Code of Civil Pro- 


cedure. i : 
Bepin Krishna Roy v. Priyabrata Bose 


(1) is authority for the view which we have. 


taken. 


On the other hand, the respondents rely. 


on Radha Kunwar v. Reoti Singh (2). In that 
case a mortgagee brought a suit against 
the mortgagor and also against a third 
party who claimed not under the mortgagor 
butundera title paramount derived'from one 
Hukum Singh who claimed adversely to 
the mortgagor. ‘The defence of the,third 
party succeeded as to half the propert 

claimed by hey. The piaintifis prefewre 

an appeal €o His Majesty* in Council*«and 
leave was granted by the Migh Court of 
: Allahabad. The third party then, #ppealed 

' to thà Privy Council and it was held thet 
all that was in dispute in the appeal was 
the half share claimed by the third party, 
and its value being below Rs. 10,000 the 
appeal to His Majesty in Council was not 
competent. It was observed by thetr Lord- 
ships of the* Judicial Committee that the 
third party was not claiming underethe 
mortgagor and that inany event she had 
no right to redeem and was not in the 
""least «interested in the amount of the 

(13 71 Ind. Cas. 311; A. I. R. 1923 Cale 387. 

(2) 35 Ind. Cas. 939; 38 A. 488; 14 A. L. J. 1002; 20 
0. W. N. 1279; 20 M. L. T. 211; (1916) 2 M. W., N. 200; 
31 'M.L.J.571; 18 Bom. L. R. 850; 24 C. L. J. 303; 9 
L. W. 458; 43 I, A, 187 (P. C). : : 
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mortgage. * It was further pointed out that. 
ag the third party was not claiming under 
themortgagor and had no interestin the 
equity of redemption, she ought not to 
have been joined in the suit. ? 

The ease now before us is ‘ofa totally 
different character. Here,the second party 
defendants, ifthe plaintiffs succeed in the 
Privy Council, will be called upon to redeem 
property No. 12 by paying the full mort- 
gage claim. Their-pos#ion is wholly differ- 
ent from that ofthe third party in Radha 
Kunwar's case (2). 

Manley v. Palache (3) is also eited by the 
appellants but does not seem to beofany 
assistance. 

In my opinion the case complies with 
the provisions of s. 110 of the Code of 
Civil Procedure and the  appellants 
are entitled toa certificate and algo to the 
eosts of this hearing. Hearing fee 5 gold 
mohurs. eos 

Wort, J.—1 agree. 

B.K.P o. ; Leave granted. 

(3) (1896) 73 L. T. 98; 11 R. 566. 


MADRAS HIGH COURT. 
CivinL Revision Petition No. 945 or 1925. 
September 28, 1926. 

Present :—Mr. Justice Reilly. | 

JAFFER BAIG SAHIB—DEFENDANT— 

PETITIONERe 
versus : 

CHICACOLE MUNICIPALITY REPRE- 

SENTED BY. ITs CHAIRMAN-—PLAINTIFF— 

RESPONDENT. 

Madras "District Municipalities Act(V of 1920), s. 
88—Land on part of which darga stamds, whether 
exempt from Municipal property tax. 

* The fact that there is a darga on sgme part ofa 
land or that the land is the endowment or part of. 
the endowment of a darga, does not make the land 
exempt from Municipal property tax under s. 83 of 
the Madras District Municipalities Act. 

Petition, under s. 25 of Act bX of 1887, 
praying the High Court to revise the decree 
of the Court of the District Munsif of Ohi- 
eacole in S. €. S. No. 233 of 1924. . es 

Mr. B. Satyanarayana, for the Petitioner. 





* . Mr. Y. Suryanarayana, for the Respond- 


ent. 
JUDGMIEN'.—Even if there is a 
darga-on Some part of the land in question 


«or jus land is the endowment or pali of 
er 


owment of a derga, that does not make 
the. landtxempt from Municipal prqperty 
tex, unter & 83 of the District Municipalities 
Act?1920, as contended for the petitioner. . 
The petition is dismissed with costs, 
V. N. V. ^ Petition dismissed, 
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LAHORE HIGH COURT. 
Criminal Revision Perion No. 642 
oF 1927, 
: - dune 24, 1927. 
Present: —Mr. Justice Tek Chand. 
JAMNA DAS —AccusEp—PR&TITIONER 
' *  wersus t 
EMPEROR—RESPONoENT. s 
Penal Code (Act XLV of 1800), ss. 186, 225-B— 
Escape from custody of pg de Pe nature 


of—Convittion under s. 186, Penal Code, whe- 
ther can be altered to one under s, 225-B 
Fa ra Procedure Code (Act V of 1898), 
s. 5 i 7 


A person who escapes from the custody of a process- 
server after he is arrested, and shuts himselfjup in 
a room and refuses to come out does not commit the 
offence of obstructing a publie servant'in the dis- 
charge of his duties under s. 186 of the Penal Code 
a is guilty of an offence under s. 225-B of the Penal 

ode. 

Reg. ve Poshu (1), followed. 4 

Where a person committing such an act is tried 
and convicted for an offence under s 186 the 
conviction can be altered into one under s. 225-B 
when all the material facts are stated in the complaint 
and duly- deposed to by witnesses amd the accused 


would not be prejudiced by the alteration of the find- 


ing. 


Petition for revision of an order of the 
District Magistrate, Gurdaspur, dated the 
27th March 1927, affirming that of the 
Magistrate, Second Class, Gurdaspur, dated 
the 11th January, 1927. 

Mr. Shambu Lal Puri, for the Petitioner. 


JUDGMENT.—The findings of the 
Oourts below are that in execution of a 
decree obtained against him by one Bhanu. 
Shah, Jamna Das petitioner was arrested 
by Kesho Ram process-server on the 25th 
April, 1926, and that after his arrest, he 
managed to escape from: custody, went” 
inside his house, shut himself up there and 
refused to come out. On these findings he 


- has be$n convicted under s. 186 of the 


Indian Penal Code and sentenced to two e 


months’ imprisonment and a fine of Rs. 100. * 
On, revision the first poirt urged is that 


‘the evidence of the process-server Kanshi 


Ram does,notsupport the finding that the 
petitioner had actually been arrested before 
he went inside. the hoyse and locked him- 
selfup there, In his report made on. the 
bdtk of the warrant on the 25th of April 


* 1936, the process server stated that he had 


actually arrested the petiéiones before hee 
managed tp make his esc#pe, When ex- 
amined in‘ Court, he admitted this “report, 
as correct ‘but-stated that when he shówed 
the, warrant to the petitioner he at once ram 


$8 . 
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away and shut himself in his house. In 
this deposition he did not state that hé had 
actually arrested the petitioner. The evi- 
dence given in Court by Bhanu Shah (P. W. 
No. 1), the decree-holder, and the other wit- 
nesses who were presentat the time of the 
occurrence is that the petitioner ran away 
after he had actually been arrested by the 
proaess-server. ‘Though the procese server 
is now trying to go back upon his report, 
there is sufficient evidence on the record to 
support the finding of the Courts below 
that the petitioner had actually been arrest- 
ed before he made good his escape. I, 
therefore, overrüle this contention. 

The next question is whether the act of 
the petitioner in escaping from the custody 
of the process server and going inside on 
some pretext or the other, locking himself 
there and refusing to come out constitutes 
voluntary obstruction of a public servant 
in the discharge ‘of his public functions 
within s. 186 of the Indian Penal Code. 
In my opinion the question must be an- 
swerede in the negative. 
long ago as 1865 bya Full Bench of the 
Bombay High Court in thecase of Reg. v. 
Poshu (1), that escape from lawful custody 
does not amount to obstructionof a public 
servant in the discharge of his duties, and 
lam not aware of any case in which a 
contrary view has been taken. Nor can 
it be said that the further . act of the peti- 
tioner in running away and shutting him- 
self up in à room : and refusing to come out 
is voluntary "obstruetion" such conduct is 
no more than mere passive resistence or 


‘an attempt to evade-the process of the Court. 


It cannot be any stretch of reasoning ba 
described as obstruction. Iam, therefore, 
unable to uplfold the corfvictjon ef the pe- 
titioner under s. 186 of the Indian Penal 


Code. . 
At the same time, it seems to me that, 


the petitioner in escaping from lawful cus- 
tody is clearly guilty under,s. 225-B of the 
Indian Penal Code, The facts found are, 
as already stated, fhat the petitioner had 


been arrested in execution of a warrant 


legally issued by a compefent Court and 


after his apprehension he eseaped from - 


the custody of the process-server. These 
acts consti¢ute an offence under s. 225-B of 
the Indian Penal Code. It is no doubt tfe 
that the petitioner was not tried under that 
section; but all the material facts were 


e 
(1) 2B: E O, R. 128, 


. 


It was held as. 
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: ‘stated i in the dika pah and were duly de- 
i posed .to ‘by, the prdsecution witnesses ‘and 
it cannot be said that the petitioner would 
*.“invany way: be prejudiced by the alteration 
: of the: finding by this Court: I, therefore, 
convert thb conviction, of the petitioner to - 
one, under s. 225 B of the' Indian Penal 
" Oode. 
5 "The 
‘days and ‘is now on bail and Ido not think . 


it isa case in which he should be sent back: 


‘to Jail." I;:therefore; reduce the period of 
imprisonment tothe ‘period already under- 
‘gone, but’ maintain the sentence of fine of ` 
Rs, 100. In default of payment of the fine 
the petitioner must suffer rigorous imprison- 
‘ment for one month as ordered by the trial 
‘Court. 

With this PG the petition is 

4 dn f 


OANA Petition dismissed. 


* or pint bottles.' 


"BOMBAY HIGH COURT. 


,  CaTMINAL APPLICATION FOR Revision No. 4l 


. oF 1927. 
Ne er ` April 13, 1997. 
Present: —Mr. J ustice Fawcett and Mr. 
: ~ Justice Patkar, 
-8. Va MÀRATHE--AcCUSRD—PRTITIONBR 
|i versus 
'EMPEROR-OrrosiTE Paitr 


Bombay Abkari Act (Bom. Act V of 1878),'s. 45 (6) 
2—ÁAbkari. license--Condition “prohibiting — 'sule'—— ‘ 


‘Keeping for sale’, whether breach of condition—'Sell’ - 


‘meaning of. 

Keeping , for sale ordinary denatured spirit in: 
bottles, which afte ‘not, fully corked quart or pist 
bottles is nota viplatión of a econdition, in an. abkori 
license that the" licensee shall not sell ordinary 
denatured spirit except in full eorkefl quart qr pint 
bottles. ‘Sell obviously means, more than ekeeping . 
fer sale’. 
s Criminal application against: an order ' 
, of the Magistrate, First Class, Nandurbar, 
| Mr. A. G: Desti, for.the ‘Accused. 

Mr. P. B. Shihghe, Government poko 


for the Orown. PE: 
JUDGMENT. 


, 


Wee A ` Patkar,J.—In this case the accused hab 
. been tried on.a.charge of having committed . 
an offence punishable under s. 45e(c) of the. 


‘Bombay Abkari Act (Bom. Act V of 1878), 


for violation of the conditions Nos. 5, 9and_ 


Ll of the license. The accused has been 


d guiliy of. that. Lud ac aa LA 


.& V. Misit. v. EMPEROR. 


‘étitioner wasin Jail for twentyseven . 


. eorked quart or pint bottles. 
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and sentended to pay a fine of Re. 30, in 
default to. suffer simple iniprisonment for 
ten* days. 
[After considering questions which are 
not necessary for the purposes of the report. 
his Lordship proceeded as follows: | : ' 
The next question is whether the ac- 
cused is shown to have wWiolated condi- 
tions Nos. 5, 9and 11 of his licence. The 5th 
‘condition is that the licensee shali not sell 
ordinary denatured ,spiijt except in full- 
corked and capsuled quart or pint bottles. 
. The evidence of Mr. Reporter on this point 
„is that he found while searching the shop 
‘that the bottles in which the spirit was kept 
weresnot quart bottles, but that they were of 
larger capacity, that nearly two-thirds of 
ihe bottles were filled, and that the bottles 
were sealed, but were not capsuled. The bot- 
tles in the shop were proved by him to be 
not quart ‘or pint bottlesand were ndt cap- 
suled. There is aleo the admission of the 
. accused in Ex. 2 C that the bottles were not 


' eapsuled. But the condition No. 5 requires 


“that the licefeee shall not sell, ordinary de- 
natured spirit except in full corked quart 
The accused is found in his 
“shop to havé kept for sale ordinary, dena- 
tured spiritin bottles, which were not full 
-The accused, 
` therefore, cannot be said to have: violated 
the condition, because it is noh proved that 
he sold -ordinary denatured spirit in the 
forbidden bottles. «We think, therefore, 
that the accused's conviction for violation of - 
condition No. 5 is erroneous. 

* * 5 

- Faweett, J. S aa onlyadd that the 
word “sell” in condition No. 5 of the license 
eahnot, in my opinion, be properly ednstrutd 
as covering words such as “or keep for sale." 
“Sell” obviously means more than keeping 
forsale. Thus s. 273 of the Indian Penal . 
‘Code say not only "whoever sells'* but also 


' *''oroffers or exposes for sale, as’ food or. 


"drink,any article, which has been rendered 
or has become noxious ete.” Similarly the: 
provisions of 8, 293 not merely say “ sella,” 
btt use other expressions such a8 “ distri- 
utes" and“ exhibits.” Condition No. 3 ofthe 
form of licenge refere to drüms and bottles, 
etc., “ kept for sale", so the distinction is ane 


_gondition No. 5 8 meant to.cover, the case 
"of a licensee keeping spirit for “sale, the 
wording of fhe condition gueh to ` be 
amended; i 
. "ANA, 


: Sentence reduced, 


tbetimitself made in the conditions; and if . 
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to the Doctor in charge, Harnam Singh ' 


; LAHORE HIGH COURT. . was attended to by twb other medical men, 
CriminaL Revision Petition No. 572 o0r4927. Dr. Basant Singh and Dr. Bir Singh, 
June-24, 1927. : whom the petitioner specially sent far for 

Present: —Mr. Justice Tek'Chaud. '.' fhe purpose. As, however, the injury caused 
TABAK SINGH.—Aocosgp—PETIT;ONER to Harnam Singh was Serious he died the 
versus” .. next morning. Beforehis death the peti- 

', RBMQEROR-—RSESPONDENT, - : tioner appeared béfore the Sab-Inspector, 


Criminal Procedure Code.(Act V of 1898), s. 459— P.W. No. 2 Muhammad Yusuf, and made 
Quashing of charge and proceedings—High . Court, j : 


. power of. thé First Information Report gifing the’ 


Though an order adramjnog a charge is interlocutory above particulars, Before the Sub Inspector 
and itis not usual for the High Court toinferfere could reach the dispensary the injured 
Wih a an i orders, yet the High Oourt Hag person had died 

- undoubted power to examine the proceedings of the see : 
lower Court at the stage when charge is framed and, , - The petitioner was sent up for trial under 


if necessary, to set aside the charge and quash the 's 304 A for having ‘caused the death of 
Proceedings. [p. 836, col. 1.] Harnam Singh deceased by a rash and 


Emperor v. Bishen Das (1), In re Kuppusami i h 
Aiyar (2) and Gokul Prasad v. Debi Prasad (3), fol- negligent Aot The ue pos Ob Nha uidi 


owed. seven witnesses were produced. Of these 
Petition against an order ‘of the P. W. No. 4 Kartar Singh is the only eye- 
Magistrate, First Class, Ludhiana: witness. He gives the facts as have been 


set out by mein the earlier part. of this 
E‘ 5 :. judgment, and states that the injury was 
JUDGMENT.—This is an application caused to the deceased as the accused 
under s. 439, Criminal Procedure Code, accidentally slipped and fell: down, where 
praying that the charge ffamed against his gun went off. Of the remaining 
“the petitioner Tarak Singh by &'Magistrate witnesses P. W. No. 1 Musa’mmat Premo is 


Dr. Nand Lal, for the Petitioner. 


First Class, Ludhiana,unders.301-A, Indian the sister of the deceased. Shestates that . 
‘Penal Code, beset aside. and the entire as sdon.as the deceased was brought back ^ 


proceedings in the criminal case pending to the village: after the accident, he stated 
‘against him be quashed. The facts as dis- that he had been hit as aresult of a gun 
closed by the prosecution evidence are as accidentally going off. P. W.No. 5 Mit 
follows:— e E "^ Singh: took aeharpoy to the scene of the 

On the 22nd January, 1927, the deceased occurrence ‘and he states that when he 
Harnam Singh, along with the petitioner reached there he was told by the deceased 
Tarak Singh and P. W. No, 4 Kartar Singh that “there was no fault on ‘the part of the 


went out’ for shooting .partridges. They - accused. He fell down accidentally and the ' 


went toa place,3-40f a mile distant from .gun went off.” P.W. No.7 Dr. Balwant 
:Mauzt, Jodhan where the deceased lived. Singh in charge of the dispensary at 
‘The. party saw a partridge appearing. Gujarwal states that the deceased on his 
_-Upon*this the petitioner loaded his Eun arrival told him that he had been injured 


and beganto follow the bird. The deceased “as a result of an accident and" that the ` 


was to his left: While pursuing the bird, ‘petitioner wasin ho way te blame. Other 


the petitioner had the barrel of the gun witnesses gave merely formal evidence, ` 


- turned®downwards. He accidentally slipp- Thé Qourt summoned Dr. BasantSingh and 
. éd and fell down, with the result thaf Dr..Bir Singh who, as already pointed ott 
the gun went off and hit Harnam. Singh ‘were summoned by the deceased to help 
below the right knee and’ he fell down. Dr. Balwant Singh in attending to the 
The petitioner and P: W. No.4 Kartar ‘deceased. Both these gentlenten state that- 
Singh Held Harnan Singh deceased bythe the deceased spetifically° told them that 
arm and made him walk a.few -paces. he” had been injured merely by accident- 
"He, however, began to bleed,profusely and andjthat noblame attached'to the petitioner. 


"gat down: The petitioner bandaged his °. It will thus be seen that the entire evi-. 


‘Knee with his own dopatta dnd sens Keetar * dence for the prosecution indicates ‘that 
Singh jo thé villageto' bring a charpoy. the deceased received injuries merely by 
Kartar Singh returned’ with a charpo, accident. In. these - circumstances. I fail. 
accomparfied by P. W, No. 5, Mit, Singh. to see how the Magistrate came io frame 
' They removed the injured person go the a charge against the petitiouer..On the 
dispensary.at Gujarwal where, in addition prosecutron evidence’ itself there was ng. 
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"ease which the petitioner had to meet. 
, The statements of Kartar Singh and the 
other persons, to whom the deceased had 
given, the details of the occurrence clearly 
indicate that the gun went off purely 
accidentally? No act of negligence or 
rashness is imputed to the petitioner. -On 
this evidence the Magistrate was in error 
in not discharging the petitioner and, in 
framing*a charge against him. 
. No doubt the order passed by the lower 
Court -is interlocutory and itis not usual 
for this Court to interfere with such orders. 
But the power of this Court to examine 
proceedings of the lower Court at the stage 
when charge is framed and, if necessary, 
to set aside the charge and quash the 
proceedings is undoubted. Reference may 
in this connection be made tothe leading 
authority of this Court reported in Emperor 
v. Bishen Das (1) and to the leading Madras 
case on the subject In re Kuppusami 
Aiyar (2) The same view has been taken 
by the Allahabad High Court in Gokul 
Prasad v. Debi- Prasad (3) where under 
somewhat similar circumstances Mr. Justice 
. Mukerji set aside, the charge and quashed 
the proceedings. j 
For the foregoing reasons I am ofopinion 
that this petition must suceeed. I aecord- 
ingly setaside the charge quash the pro- 
ceedings pending againt the petitioner in 
thé Court of the Magistrate, First Class, 
Ludhiana, and orderthat the petitioner be 
discharged. j : 
R, L. Petition accepted. 


(1) 8 Ind. Cas. 1161; 33 P. R. 1910 Or; 57 P. L. R. 

11; 12 Cr. L. J. 5% ; 
(2) 29 Ind. Cas. 109; 39 M. 561; 28 M. L. J. 505; 2 

L. W. 463; 17 M. cL. T. 398; (1915) M. W. N. 365: 16e 


Or L. J. 477. A $ : 
(8) 86 Ind. Cas. 984; A. I. R. 1925 All. 311; 23 A. L, 


J. 21; L. R. 6 A, 60 Or.; 26 Or. L. J. 7488 


e ——- 


OUDH CHIEF COURT. . 
Criminal REfsEENOS No. 27 oF 1927. 
July 39, 1927, i 
Present :--Mr. Justice Misra. 
CHHOTEY VAL AND OTBERS—ÀGOUSED— 
P : APPLICANTS 
versus . 
EMPEROR tugoucg Dr. NABI MUHAM- 
MAD —Opposire PARTY.. ° 
Criminal Procedure Code (Act V of 1898), s. 853— 
Summary trial—Witnesses examined in absence of 
eccused-- Appearance of accused in Court—Witnesses 


ORHOTEY LAL 7. EMPEROR, 


[108 1. C. 1927] | 


not recalled for cwoss-examination—Conviction, illegali- 
ty of—Retrial—Duty of prasecution Counsel. 

Where ina summary trial.some of the witnesses were 
examiued before one of the’ accused had been properly 
served with notice and they were not recalled for 
cross-examination on his appearance in Court: 

Held, that the trial was irregular and bat in law. 
[p. 837, col. 1.]. | 

The fact that the trial of an accused was irregu- 
larly conducted isno reason why he Seoul be harassed 
again by a re-trial. [ibid.] ] 

It.is duty ofthe prosecution "Counsel to see that 
the case is regularly conducted against all the 
accused. [ibid] , i 


Application for revision against an order 
of the First Clase Magistrate, Hardoi, dated : 
the 23rd April, 1927. . 

The Government Pleader, for the Crown. 

Mr. *Pirthivi Nath Choudhry, for the 
Opposite Party. 


JUDGMENT.—One Dr. Nabi Moham- 
mad Khan filed a complaint in the Court 
of the Sub- Divisional Magistrate, Hardoi, 
under s 503 read with s. 106 of the Tudian 
Penal Code against 3 persons Ohotey Lal, 
Lallu and Hetam. The complaint was filed 
on the Ist, March 1927, and was fixed for 
trial for the 8th March 1927. On that date 
the complainant was present together with 
Mr, Sultan Ahmad, his Counsel. Oatof the 
three accused only two of them, namely, 
Ohotey Lal and Lallu appeared before the 
Magistrate. Hetam didnot appear because 
the service of the notice had not been effect- 
edon him. The Magistrate, however, pro- 
ceeded against the twó accused Ohotey Lal 
and Lallu. Hetam being absent appears 
to have been informally discharged but no 
order to that effect was recorded in the file. 
In the summary trial form, the Magistrate’ 
noted only the names of the above mention; 
et] two accused, On the next hearing of 
the cage which was on the 16th March 1927, 
Hetam also appeared, but the witnesses 
examined on the previous hearing" were 
got recalled for their being examined 
in the presence of the three aceus- . 
ed. The case ewas adjourned to „the 


98th March 1927, but could not be taken 


up that day and was taken up on, the Ist 
April 1927. After examining the remaining 
prosecution witnesses, the case was fixed 


efor defence witnesses on the 12th April 


1927. -The evidence ofthe defence witne® | 


' ges Wagtecorded on that date, and the case 


was adjourned to the 21st April for-hearing 
arguments.e After hearing arguments in 
the casep the Magistrate pronounced his 
order en the 23rd April 1927, in ‘which he 
convicted all the three,accused including 


X 


^ 
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revision against thesuid order of the Magis- 
trate. The learned Sessions Judge rejected 


. the application for revision filed by Chotey 
Lal and:Lallu aeeused, but has referred the. 


case of Hetam to this Court. 


. The learned Sessions Judge in his Refer- 


ring Order, Points out that the. three 
important .prosecution witnesses who had 
been examined in the absence of Hetam, 
‘were never called again, or examined in 
his presence, nor was Hetam, allowed any 


. chance of cross-examining them and yet he 


has been convieted and punished along 
with the other two accused. In the opinion 
of the learned Sessions Judge, the trial of 
the case against Hetam is legally bad, and 
his conviction cannot be supported. 

I agree-entirely with the opinion of the 
learned. Sessions Judge, and the learned 
Government Pleader has not been able ‘to 
support tite order of the learned Magistrate 
chany ground whatsoever: He only request- 
ed me that the case should be,sent back for 
trial to the Court of the learned Magistrate. 


. Dr. Nabi Muhammad Khan the complainant 
‘is also. present in the Court and makes the 
same request. Iam not, however, inclined 
‘to. entertain such a request. 


Ifthe trial of 
the case has been irregular, that can be no 


reason why the accuséd should be harassed: ` 


again. The complainant was represented by 
a Counsel and it was the: duty of his Coun- 


‘sel to see that the dase was properly con- ` 
“ ducted against all the accused. If the trial 


has. been irregularit is.the complainant him- 
self who is to blame. 
The learned Sessions Judge asked the 


. Nagistrate who tried the case to send, up 


his explanation to.this Court. The explana- 
tion of the learned Magistraie is before me. 
There are certain sentences in the explana- 
tion of jhe learned Magistrate which it is 
difficult to follow. To’ quote an example, 
one of the sentences runs as follows;—'4 
interpreted the defence Council's request to 
mean that he will produce evidence against 
the aceuged Hetam, when he appears in the 
subsequent hearing of the case".. The 


learned Magistrate, probably means by the.. 


words "defénce Council" as the “prosecuting 
Gounsel". The learned Magistrate further 
says that.he ‘was hard pressed with Work 
during ¢hése days and hais extremely sowy 
fôr the.omission. The. Gevernrment confers 
power of-summary trial one experienced 
Magistrates, and I do not- consider this 
a . " .9 


BISHAN SINGH Y. ISMAIL, 


Hetam. All the three accused applied to. 
the learned Sessions Judge ef Hardoi for. 


"BAT 


explanation to be sufficient.. The learned: 


Magistrate had no ,reason to commit 


this error, which I consider to be a 
‘Very serious error, even if; he was 
hard.: pressed .with work. . The ¢learn- 


ed Magistrate should realise, that his over- 


sight, which he admits in his explanation, , 


has resulted in great loss.to the applicant 
Hetam. He had to apply for revision 
against the order convicting him to the 
Sessions Judge, and had to engage a 
Counsel to: support his application for 
revision before the learned Judge. The 
learned Judge has now referred the case 
to this Court, and he had to engage again 
a Counsel in support of the reference in 
this Court also. I,.consider that the learned 
Magistrate has been. very careless in the 


trial of the case, and his explanation to be. 


inadequate, i 
I, therefore, accept the reference and set 


aside the conviction and sentence of Hetam , 


accused, The fine, if 
at once refunded. , . i 
A copy of the order of this Gourt will be 
sent to the learned District Magistrate to 
take such action as he deems proper 
` regarding 
the case, 
G. H. 
A N.A, 


paid by him, will þe 





. RANGOON HIGH COURT. 
'" OxIMInaL Revision No. 98-B 1937. 
March 23, 1927. n 
Present:— Justice Sir Benjamin Herbert 
Heald, Kr. vals 
BISHAN SINGH-—APPRLLANT 
. | versus * ' 
. ISMAIL—REsPONQENT, ` - 
* Criminal Progédure Code (Act V of 1898), s. 485. 
"Accused. charged fo? rash drivieg—Conviction for 
offence underr. 60 of Motor Vehicles Rules—Irregu- 
larity— Revision — Interference. : 

A metor-driver was prosecuted for rash driving 
under s. 279, Penal Code, and was fined under r*6 
qf the Motor Vehicles Rules for not stopping when 
the accident occurred. The District Magistrate sub- 


.mitted the proceedings with a commendation. that’ 


the accused be re-tried on the ground that the trial 
was irregular and that hgshould havebeen con- 
- vieted' under s. 279, Penal Code: 5 

Held, that although the trial was irregular and the 
e accused might possibly have been convicted under 


the learned Magistrate who tried 


Reference accepted. 7 


8. 279, Penal Code, since there was s conviction and ` 


? a substantial punishment, the High Court would enot 
interfere iņ revision.. | ak, * s 

Criminal revision from an order of “the 

Headquarters’ Magistrate,: Pegus in Cr, 

| Reg, No, 553 of19200 |. ^ . s 
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JUDGMENT.—Respondent who was 
driving a motor lorry cut in between two 
bullock carts going in opposite directions, 
with the result that he collided with one 
of the carts and damaged it andalso in-* 
jured one of the bullocks. He drove on: 
without stopping. He was prosecuted before 
the First Class Headquarters Magistrate of 
Pegu for rash driving, an offence under 
s. 279 of the Indian Penal Code, and yas 
fined Rs. 15 under r. 60 of the Motor Vehi- 
cles Rules for not stopping when the ac- 
cident occurred, 

The District Magistrate has submitted 
the proceedings to this Court with a recom- 
mendation that the respondent be re-tried 
on the ground that the trial was irregular, 
that respondent should have been convict- 
ed  unders. 279 of the Penal Code, and 
thata fine of Rs. 15 was an insufficient 
punishment. 

The trial was certainly irregular and 
the District Magistrate must warn the 
Headquarters Magistrate that unless he 
tries his cases properly steps will be taken 
to deprive him of his First Class powers. 

It is possible that respondent mighthave 
been convicted under s. 2795 of the Code, 
but where there has been a conviction and 
a substantial punishment the High Court 
does not usually interfere in revision, and 
I am not prepared to hold that in the cir- 
cumstances a fine of Rs, 15 was not a sub- 
stantial punishment. 

Compensatiog should certainly have been 
paid tothe complainant out of the fine 
and I direct that Rs. 10 out of the dine, 
which was realised, be paid to the com- 
plainant Bishan Singh as compensation 
under s. 545 of the Code of Criminal Proce: 
dure. è 


The recorqs will be retuynede with these. 
e 


orders. 


6 
A, N. À. Record referrede 
. 


— 


. . 


LAHORE’ HIGH COURT. 
. RIMINAL APPEAL No. 1240 or 1926. 
Febuary 23, 1927, l 
Present:-+Mr. Justice Fforde and 
. Mr. Justice Addison. 
ALLA RAKHA-—ACOUSED—APPÉLLANT 
1 € versus, 
MPEROR--RssroupeNT? 


Penal Code (Act XLV of 1860), s. 864—Accused and 
e deceaeed last scan together Inferente of guiéti 


ALLA RAKHA D. BMPEROR. 
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In a prosecution for an offence under s. 364 of the 
Penal Code the enly evidence against the accused 
was that he and the deceased,left the village together 
and were last seen together and that the one returned 
without the other : ° 

Held, that the accused could not be safely con- 
victed of an offence under s. 364, Penal Code, upon 
this evidence inasmuch as it was not ineonsistent 
with any reasonable theory other than that the 
accused lured him away for the purpose of being 
murdered or being exposed to the danger of being 
murdered |p. $39, col 1.] 

Criminal appeal from an order of tbe 
Sessions Judge, Lyallpur,dated the 20ib 
November, 1926. . : 

SirAbdul Qadar, Kt., K. B., for the Appel- 
lant. 

Mr. Des Raj, Public Prosecutor, for the 


Respondent. 
JUDGMENT. 

Fforde, J.—The appellant Allah Rakha: 
has been convicted under the provisions of 
s. 364 of the Indian Penal Code of haying 
kidnapped orabducted one Karm Din for 
the purpose of having him murdefed or 
exposed to the danger of being murdered, 
and has been sentenced to transportation 
for life. 3 

There is a guod deal of evidence to estab- 
lish the faet that the relatives of the appel- 
lant were on bad terms with Karm Din, 
and there is certainly sufficient motive for 
these relatives todo Karm Din an injury. 
There is, on the other hand, no evidence 
that the appellant himself was om bad terms 
with Karm Din. Though in most cases it 
may safely be presumfd that where two 
families are on bad terme with one an- 
other all the members of both families may 
be' deemed to share that enmity, yet in the 
present ease not only is there no evidence 
that the appellant himself was unfriendly to, 
Karfn Din but, on the contrary, it has been 
proved that the two for the last couple of 
months prior to the disappearanee of Karm 
Din were on amicable terms. . 

At 3 A. M. 5n the 11th of March, 19%, the 
appellant and Karm Din went off together 
the two of them having previously arrang- 
ed that they would go toaplase near 
Sukheke for the purpose of finding out 
whether certain animals which were there 
were those which had been stolen some 
three years before from Karm Din. The 

*fact that this arrangement was made bet-e 
‘weer these two was known to the family of 
Karm Din. There was no secrecy. about 
it?” Some two days later the appellant re 
turned unaccompanied by Karm Din, who 
has not, been seen or heard ofsince. e Beyond 
these facts there is no evidenee whatsoever 

e. kak; z 
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of any intention on the part of the appellant 
to xidnap or abduct Karm Dis for the pur- 
pose of having him murdered or being put 
in danger of being murdered. There i$ no 
doubt,as the learned Sessions Judge has 
said, that the probabilities are that Karm 
Din is no longer alive; but there is nothing 
which leads us to draw the irresistible in- 
ference that he was lured away by the ap- 
pellant for the purpose of being killed or 
being put in jeopardy of death. A great 
many hypotheses might be raisedasto what 
has become of Karm Din. It may be that 
other enemies of his murdered him after he 
had left the company of the appellant, It 
may be.that he died of sudden illness and 
his body has been lying in an unfrequent- 
ed spot, and it may have been by this time 
eaten by wild animals. Ib is possible that 
the relatives of the appellant, finding Karm 
Din ata distance from his home, themselves 
took the opportunity of murdering him and 
terrorised &he appellant into keeping silence. 
As I have said, there are many possible ex- 
planations of such a disappearance; but 
there is no incriminatory e whatso- 
ever against the appellant beyond the fact 
that he and Karm Din left together and 
were last seen together, and that the ons 
returned without the other. Although the 
circumstances of this case lead to a high 
degree of suspicion against the appellant, 
they cannot ba said to be inconsistent with 
any reason&ble theory other than that the 
appellant lured him &way for the purpose 
of having him myrdered, or being exposed 
to the danger of being murdered. 

We have been referred by Mr. Sawhney to 
a decision of this Court in which a convic- 
tion was upheld under this section; but in 
that cabe there were a number of other tin 
cumstances in addition to the fact that the 
parties were.last seen together. There was 
the discovery of certain incriminating 
articles the selling of the pony tfpon which 
the abducted boy had been removed; and’ 
other circumstances which entirely distin- 
guigh that case from the one before us. 

I am of opinion that upon the facts of 
this case“no conviction could be safely had. 
I would accordingly accept the appeal, 
set aside the conviction and gentence and 
direct that the appellant be set at liberty. 


,Addigon, J.—1 coneur. e >œ 
A. N. A, Appegl accepted. | 


EMPEROR V, NGA PO WUN. 
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RANGOON HIGH COURT. 
“CRIMINAL Revisions No. 150-A or 1927. 
April 2,1927. |, 
x Present:—Mr. Justice Cunliffe. 
EMPEROR—- APPELLANT 
versus ^ e 
NGA PO WUN-- RESPONDENT. 
Criminal Procedure Code (Act V of 1808), ss. 236, 
562—Penal Code (Act XLV of 1860), ss. 215, 457 
—Conviction in the - alternative under s. 215 
or *s. 457—Illegality—Duty of Magistra to find 
facts—Release on probation of person convicted under 


s. 457. 

Section 236 of the Criminal Procedure Code does 
not apply where there is any doubt as to the facts, 
but applies where there is a doubt as to the law 
applicable toa certaig set of facts which have been 
proved. The Magistrate is not entitled to com- 
promise his doubts as tothe true facts of the case 
by convicting in the alternative. He is bound to 
come toa distinct finding as to the facts. 


A Magistrate cannot, therefore, convict a person in 
the alternative ofan offence either under s. 457 or 
s. 215 of the Penal Code. 

The offence of house-breaking by night in order to 
commit theft, under cl. 2 of s. 437 of the Penal Code, 
is punishable with imprisonment for a term of 14 
years and, therefore, s. 562 of the Criminal Procedure 
Code is not applicable to this offence in the case of 
an adulf 

Oriminal “revision being review of an 
order of the  'Towüship Magistrate, 
Twante, in Cr. Regular No. 1 of 1927, 

JUDGMENT.—On the night of the 
llth November 1926, the houseof Maung San 
Ya was broken into and a box, with its 
contents, was stolen. Five days later the 
accused asked for a gratification of Re. 1 
from Maung San Ya in fhe assurance 
that he would'recover tha lost property. 
The accused did not recover the lost pro- 
perty as promised, and be certainly took 
ne steps whatever to cause the thief to 
be appreliended. Onthese facts the Magis- 
trate charged, the accuseg,in the alternative, 
With the offence of house-braskitg by night 
in order te commit theft, under 8.457 of 
the Indian Penal Code, and with the offence | 
of taking a gratification to recover the 
stolen property under 8.215 of the Indian® 
Penal Code. The Magistrate has also con- 
victed the accused in ‘the alternative, 
under eithey s. 457 ers. 215,°and has released 
the’ accused on probation under the pro- 
visions of s. 562 of the Criminal Procedure 

Code. ^ 

< ]tis necessary, in the first place, to point 

out that ethe offence of house-breaking Ly 

night in order to commit theft, under el. 2 

of s, 487 of the Penal Oode, is punishable 

with imprisonment for a term of 14 years‘ 
e 
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and,- therefore, s. 562 of the Criminal Pro- 
cedure Code is not applicable to ‘this 
offence in the case ef an adult. But the 
alternative finding of the Magistrate is illegal. 


` Section 236 ofthe Criminal Procedure Code 


‘by convicting in the alternative. 


does *not apply where there isany doub 

as to the fects, but applies where theré 
is a doubt as to thelaw applicable to acertain 
set of facts which have been proved. The' 
Magistrate is not entitled to compromise 
his doubts astothe true factsof the ease 
He is 
bound to come toa distinct finding as to 
the facts. In this case facts were perfectly 
‘simple and there is nothing whatever to 
connect the accused with the actual house- 
"breaking. The accused should .obviously 
have béen convicted of an offence under 
s. 215 of the Indian Penal Code, and for 
this offence, the order releasing the accused 
on probation was suitabe. 

The conviction is therefore altered to 
one under s. 215 of the Indian Penal Code, 
and theorder unders. 562 of the Criminal 
Procedure Code willstand. 

A, NLA, Conviction altered. 

e 





PATNA HIGH COURT. 
OrtminaL Revision No. 257 or 1927; 
May 12, 1927. 
Present :—Mr. Justice Sen. 
BHAN PRASAD CHAUDHURY anp 
ANOTHER-—ACCUSED— PETITIONEKS. 
versus < . 
BARAHAMDEO CHAUDHURY— 
i OPPOSITE PARTY. ; : 
Penal Code (Act? XLV of 1860), ss. 328, 879—- 
Defence of bona fide claim of right, nature of— 
Burden of pfoof--*Duty of prosecution to prove absence ' 
of right.. 6 i . . . 
Where ina profecution under ss. 323 and 379 of 
the Penal Code the accused set up fhe plea,of a 
bona fide claim of right, the question wheter the 
right which the accused allege would stand the test 
én a Court of a-Civil Law isa matter which does 
not arise at all what is essential to consider 
peing whether they,had established their plea as to 
their bona fide oħim of right. ; 
The accused, wh® Were feund' by the High 
Court in “a previous? suit to bé in posses- 
sion of two oub of six plots of land claimed 
“by the complainants as theirs, were charged by 


. the complainants for having removed paddy from a " 


particular plot of land belonging to them. Thee 
aeocfised pleaded a bona fide claim of right. The 
Magistrate convicted the accused holding that the 
onug®was on the accused to prove that the paddy 
alleged to have been taken away, was froma plot 
possessed by , them: EIS i 


BHAN PRASAD OHAUDHURY V. BARBAMDEO CHAUDHURY, 
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Held, that the burden was on` the pro- 
secution to prove that the particular plot concerned 
was not one ofthe two plots which were found 
to be in the accused's possession and that in the 
absehce of such evidence,the.accused could not be 
convicted, 

Criminal revision from an order of the 
Magistrate First Class, Arrah,. dated the 
21st March 1927, affirming that of the Sub- 
Deputy Magistrate, Third Class, Arrah, dated 
the 28th January, 1927. 

Mr. S. M. Gupta, for the Petitioners. 

JUDGMENT.—The petitioners in this 
case have been convicted and sehtenced 
under ss. 323 and 379 of the Indian Penal 
Code. 'The proseeution case was that they 
carried away bundles of* paddy from the 
plot pfland No. 1049 which belonged to 
and was in the possession of the com- 
plainants. The complainants are lessees of 
one Ramautar Chaudhary, who, according 
to the case of the prosecution, purchased 
six plots of land including the płot in 
question and obtained dakhal ,dahami in 
respect thereof. Subsequently, the peti- 
tioners purchased two out of the six plots 
at an execution sale. There were certain 
proceedings under ss, 144 and 145 of the 
Code of Oriminal Procedure between the 
petitioners onthe one hand and the com- 
plainants and 'Ramautar Chaudhary on the 
other. On the 7th September, 1926 the 
order passed by the Magistrate in s. 145 
proceeding came up in revision before this 
Court and this Court reversing the order 
of the Magistrate found the petitioners 
in possession of two out of thesix plots. ' 

The defence of the pttitioners is that 
they took away Lojhas of paddy from plot 
No. 1049 under a bona fide claim o$ right 
and, apparently,they relied upon the right 

hich this Court had declared ir thes 
avour on the 7th September, 1926, Whe- 
they the right which they allege would 
stand the test in a Court of Civil Lay is a 
matter which does not arise atallein this 
«ase; but what is essential to consider is 
whether they had established their pleaas 
to their bona fide claim of right. . 

Now it appears on reference to the judg- 
meat of the learned Magistratee that it 
was established in the course ofthe trial 
that the High Court.had given two plots 
out of the Six to the petitioners. The 
question was whether those two plots in- 
cluded plot No. 1049, “the plot in’ disputt. 
She learned *Magistrate observes. “ “There 
is no lega? evtdence in the record as to 
which, tifese Plots are." That being so, for 
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aught one knows plot No. 1049 might be ` 


one of those plots. The learmed Magis- 
trate, however, proceeds and says. “The 
onus lay on the accused to prove that tHe 
paddy alleged to have been taken away 


was from the plots of which accused has’ 


got back possession.” There being no. evi- 


dence on the record to prove this, the 


learned Magistrate holds that the probubi- 
lities are that plot No. 1049 was not one of 
the plots which was found to be in the pos- 
session of. the accused. . - 
Learned Oounsel appearing for the peti- 
tioners contends that there is no such onus 
as that pointed out, in the judgment on 
the accused. 
the accused did not putin a written státe- 
ment; but. throughout the cross-examina- 
tion they indicated their defence, namely, 
that they had acted under a bona fide 
claim of right, as they had in their ‘posses- 
. Bion the disputed plot. That being the 
clear line*of defence taken by the accused 
throughout, if ‘was incumbent upon the 
prosecution to show that plof No. 1049 
was notone of the two plots which was 
found to bein the possession of the accus- 
ed by the High Court and that thus the 
guilt had been brought home to the accus- 
ed. No such thing appears to have been 
"done and in the uncertainty resulting from 
the absence of any evidence as to which 
. two plots were èn possession of the accused, 
Ido not think® the conviction can be süs- 
: tained. f . 
The application ¿is allowed and the 
order ofcenviction and sentence set aside. 
ALN. AL Conviction set aside, ' 
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SIND JUDICIAL COMMIS- 
- SIONER’S COURT. 
O&iMiNAL APPEAL No. 1549 or 1926. 
April 22, 1927. 
Present Mr. Percival, J. O., and Mr. 


à 


< ' Lobo, A.J. O. 
GHAZI —AOCUSED — APPELLANT 
versus e c 


. EMPEROR —RzsroxpzsT. 


* Pengl Code (Act XLV of J860), ss. 299, 300, €0,.—* 
Culpable homicide not amounting to murder and mur- å 


der, déstinction between—Punishm&it. 

Per Percival, Ja. C.--1f the act of'a& acdused falls 
within either Of the cls. 1,2 and 3 of @ 300®£ the 
Penal Code but is covered by any of the fivo 


GHAZI 0. EMPDLOR. 


What took place was that. 


(1. 


Exceptions, it is punishable under the first part of 
s. 304 and if the act falls within cl. 4 of s. 300 but 
is covered by any of the Exceptions, it is punishable 
under the second part of s. 301. [p. 843, col. 1,1. 
Barkai Ulla v, Empress (1), relied upon * ' 
€riminal appeal against an order* of 
the'Sessions Judge, Larkana, dated the 
lith October 1926. : 


Mr. Partabrai D. Punwani, for the Ap- 
pellant. 

Mr.«Parsram Tolaram, Assistant Public 
Prosecutor, for the Respondent. 


JUDGMENT. . 

Lobo, A. J. C.—The appellant Ghazi 
son of Shahdad was tried along with one 
Laloo son of Kamerali by the learned Ses- 
sions Judge of Larkana for the offence of 
culpable homicide not amounting to murder 
by causing the death of Kouro on 21st of 
January, 1926, The learned Sessions Judge 
acquitted Laloo and convicted the appellant 
under s. 304, Part IT, Indian Penal Code,and 
inflicted upon him a sentence of two years’ 
rigorous imprisonmeng. ; 

Against this convietipn and sentence the 
appellant has come on appeal, 

The prosecution story briefly is that on 
the day in question two bullecks belongiug 
to the deceased Kouro and one Ranjho 
Jamalis by caste had strayed into the culti- 
vation of the appellant a barber by caste. 
Tha bullocks were detained by the appellant 
and his people. On the afternoon. of that 
day appellant and Laloo passed through 
‘the field of one Begum anold Jamali woman 
armed with bianos or forked sticks and 
using abusive and threatening language 


“towards the Jamalis. Begum interposed and 


asked them to desist from abusing as it 
might lead to bloodshed. There upon the 
appellant struck the old woman Begum with 
his biano causing an,injury. On her cries 
the deceased | Kouro and his* companion 
Ranjhe who were working in their own ad- 
joining ffld came running up to where Be- e 
gum wasand finding that she had been- e 
assaulted called out to the appellant and 
his companion that they should not strike a 
defenceless woman hut if» they were men 
they should fight with them. The appel- 
lant and his companion readily accepted 
the challenge A tight ensued in the course 
of which the deceased was struck'a violent 
bléw on the head which caused his death. ° 
; The evidefice for the prosecution, consistg, 
mainly of four eye-witnesses Begum, Ranjho 
Sumar and N&bu the latier two are gultiva- 
tors who were working in a field near by 
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the scene of the offence Nabu being the son’ 
of the old woman Begum. ss 

The medical evidence shows that the 
death of the deceased Kouro was due to an 
injury on the left parietal region z4"* in. 
length and deep to the lone that the imte-. 
rior injury resulting from this blow wasa 
fracture of the skull 34” in length. 

After discussing the évidence of the pro- 
secugion including the -medical eyidence 
the learned Sessions Judge came to the 
canclusion that the appellant Gazi to whom 
the blow above referred to is clearly traced 
on the evidence, was exercising his right 
of private defence but that he exceeded 


that right in dealing a savage and formid- . 


able blow to the deceased in a wreckless 
manner. His conviction and sentence are 
based on the finding that the appellant was 
exercising his right of private defence but 
exceeded it. 

The wholeargument of thelearned Pleader 
who appears for the appellant is that ac- 
cepting the findiug af the learned Sessions 
Judge the appellant is entitled to an ac- 
quittal because in the circumstanges of the 
case and in the position the appellant and 
his companiomfound themselves, it cannot 
reasonably be said that the appellant ex- 
ceeded his right of private defence in strik- 
ing deceased the blow which proved fatal. 

I have gone carefully through the evid- 
ence in this case and feel.that I am unable 
to accept the position that the appellant 
was exercising his right of private defence 
or that this was a case in which the right of 
private defence could be exercised. l have 
come tothe conclusion on a consideration 
of the evidence and the circumstances in 
the case that the appellant and his cómpa- 
nion were elearly aggressprs. e m 

Theyehad seifed the cattde of the Jamalis 
because damage had been gaused to their 
cultivation. They were not conteat with 
this, but proceeded armed with bianos and 
breathing threats of vengence in the direc- 
tion of the field of the deceased and his 
companian Ranjho. This is clear from the 
evidence of Begum who says that the ap- 
pelldnt and hi? companions were running 
through her,field breathing threats of veng- 
ence and armed with bianos. That Begam 
correctly ‘sized the situation is clear from 

“the fact that she remonstrated with these 
uen ang called upon them in the namo of, 
the Koran to desist from what she found: 
they were preparing to to. ' That the ap- 
pellant and his companiontwere bent upon 
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revenge is clear from the fact that instead of 
desisting *as requested by the woman 
Begum they assatlted her with a stick 
causing her an injury. ‘It was this that 
attracted the attention of the deceased 
Kouro and his companion who very natur- 
ally said to the appellant and “his compa- 

. nion that if they were men they would fight 
them and not with a d4fenceless woman. 
That the appellant and his companion had 
really come up for a fight is clear again 
from the fact that thew very readily accept- 
ed the challenge held out to them and itis . 
clear from the evidence that it was the ap- 
pellant Ghazi who strpnek the first blow. It 
was perhaps not a very serious blow as it 
le?t no mark on the deceased Kouro. But 
all the circumstances referred to above 
clearly show that the appellant and’ his 
companion came armed to fight that they 
assaulted the old woman Begum and that 
they struck. the first blow in the fight which ~ 
ultimately resulted in the death bf the de- 
ceased. r 

I feel ng doubt on the evidence and the 
circumstance that the appellant and his 
companion were the aggres:o s. Being the 
aggressors the appellant cannot claim the 
right of private defence and must be held 
responsible for the injury which caused the 
death of the deceased Kouro and which has 
been traced to and is practically admitted 
to have been caused by the appellant. 

I would, therefore, confirm the conviction 
of the appellant under s. 304, Indian Penal: 
Code. . 

The learned Sessions Judge in the view 

,that he took of the case considered that a 
sentence of two years’ rigorous. imprison- 
nent was sufficiently deterrent. J am, not 
inclined to disturb the sentence passed by 
the, learned Sessions Judge considering the’ 
fact that the appellant had æ certain amount 
of provocation and that the deceased Kouro 
used a lorh in the'fight and caused con- 
siderable injuries to Laloo an old man of 
n years of age the companion of the appel- 

ant. . 

1 would, therefore, confirm, the conviction 

“and sentence of the appellant and dismiss 
this appeal. 

Peroiwal, J. 'C.—1 wish to say a few 
,words on a legal point which I noticed in 
“thi case and have noticed in other gases 
too. ë - 

ln this cagethe accused was chargedafnder 

s. 304, Part ILand has been foünd guilty by 

the learned Sessions Judge under that same 
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s, 304, Part II and we.do not interfere 


with that conviction, as there is fic need to 
do so. Butatthesame fime I should like, 


to note that it. appears to me properly. 
speaking to be a case falling under s. 304, . 


Rart I. It has been laid down in the case 
of Barkatulla v. Empress (1) that if the act 
of the accused falle within either of the cls. 
1, 2 and 3 of s. 300'butis covered by any of 
the five Exceptions it will be.punishable 


under the first part of s. 304; and that if the: 


act falls within: cl’ 4 ‘of s. 300 but is 


covered by any of the Exeeptions it’ will be: 


punishable under the second. part of s. 304. 
This I think is the right distinction between 


the two parts of s.. 304. The ‘main . 


differences between culpable homicide not 
amounting to murder and murder have 


been brought out very clearly im the old ` 


case of Reg v. Govinda (2). Itis, therefore, 
pointed out that knowledge’ that the act is 
likely to cause death in s. 299 corresponds 
with the fourth part of's. 300. If one reads 
s 304 with this case Reg v. Govinda (2) it is 


clear that the knowledge that the act is 


likely to cause death refers to the last part 
ofs.999 and to the fourth part of 9.300. 


That is to say it refers to cases such are: 


mentioned in Aeg. v. Govinda (2), namely, 
furious driving, firing at a mark neara 
public road, ete. In such cases there is no 
intention to cause any bodily injury ; it is 
»only likely that death may ba caused. In 


this particular case there, was intention on' 


the part of the accused to cause some injury 
which injury was likety to cause death. It 
is a case, therefore, such asis described in 
the middlg part of s. 299 and corresponds 


- with the third part not the fourth part of. 
. offences as Amru has received the same 


s. 900. . 

For these reasons, in my opinion, this case 
falls under the first part of s. 304 rather 
than under the Second part of that section. 


P.B.A. e ` Appeal dismissed. 
(1) 32 P. R. 1887 Or. * NE: 
(2) 1 B. 342; lInd. Tur: 378; 1 Ind. Dec. (x. s.) 228. 


— eins 
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LAHORE HIGH COURT. 

COniMINAL'ÁPPEAL No. 839 or 1926. 
' February 15,4927. 

sPresent:—Mr. Justice Fforde and 


Mr. Justice Addison. . 
BASANTA--AooUsEb—APPELLANT ° 
.. versus . pe 


EMPEROR-—RssPONDENT,* , 
Penal Code (Agt XLV of 1860), s. 802—Intention 
to murder—Inference from nature of  injuries— 
' e 


BaSaNTA 7. 
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of. 
Ifa man is killed as a result of innumerable blows 
none of which in itself is sufficient to capse death 
and if the assailants have deliberately avoided strik- 
ing “any vital part, under some circumstances the 
inference may ba drawn, that by avoiding dealing 


- blows upon vital parts of the body they showed that 


they did not intend to cause death but rather have 
carefully. avoided causing death. On the other hand, 
if the circumstances show that a prolonged thrashing 
has been deliberately administered with knowledge of 
the assaflants that such a thrashing must if the 
ordinary course of nature result in death,the assailants 
are guilty of murder. - [p. 844, col, 2] - - : 

_Oriminal appeal from an order of the Ses- 
a Judge, Ambala, ‘dated the 3lst May, 
1926. ` 


Mr. Moti Sagar, R. É, for the Appellant. 


Mr. Abdul Rashid, for the Respondent. | 


JUDGMENT. : 
Fforde, J.--Surjan, Indar Singh, 
Basanta, Daulat and Amru have been tried 


.by the learned Sessions Judge under the- : 


provisions of s. 302, read with s. 34 of the 
Indian Penal Code, for having murdered 
one: Khushal Singh on the 15th of Febru- 
ary, 1926 by beating him: to death with 
lathis. 
convicted all five- persons undar the pro- 
visions of s. 325 read-with*s. 34 of the 
Indian Penal Code. He has also convicted 
Amru and Daulat -under s. 323 of the 
Indian. Panal Code, of having assaulted 
one Arjan ‘Singh. Sarjan has been sen- 
tenced to two yeara' rigorous imprisonment 
and a fine of Rs, 5,000, Amra to two years’ 
rigorous imprisonment and a fine of Rs. 1,000 
for the offence under s. 325, and to six 
months’ ‘rigorous imprisonment for the 
offence under s. 323, Indian Penal Code, 
and Daulat who is convicted of the same 


Punishment. Basanta has been given five 
years’ rigorous imprisonmeht apd s fine of 


* Rs. 1,030. Indar Singh has died in Jail, 


and acoordingly his case does not come 
before us* for consideration. 
. have appealed .against their convictions 
and Sentences, and there is also a revision 
-application by the Crown to * alter their 
, convictions to s. 302 of the Sndian Penal 
Code and to @nhance punishment by’ the 
appropriate penalty. `, oo : 
The facts are set out at great length 
in the jadgment ‘of the trial Judge but 


" may be stated very shortly. On the after- ° 
moon of the "15th of February, 1926, thee 


deceased and Arjan Bingh (P. W. No. 10) 
were working' with Hazura Singh &nd 


Tare Singh ip the latter's sugarcane field. 


- Presence or absence of injuries on vital parts, -effect 


The learned: Sessions Judge has- 


The convicts ə 


Bi4 


They loaded a cart with sugarcane and . 
were proceeding, to drive away with their 
load when in doing so the wheel of the 
cart passed over a portion of Ishar Singh's 
wheat field. This man complained ofethe 
damage,to his wheat crop and an alterca- 
tion ensued. There was a certain amount 
of scuffling and Khushal Singh and Arjan 
Singh ran up to the spot. Ishar Singh 
thergupon went off to his village which 
is about a mile distant and narrated the 
incident. About half an hour or so later 
the four appellants and Indar Singh came 
from their village armed with lathis. On 
arriving at the place where Kushal Singh 
was working they proceeded to attack him 
whereupon he fled, accompanied by Arjan 
Singh. The appellants pursued him for about 
a mile, overtook him and Basanta struck 
and felled him. As he lay on the ground 
Surjan, Basanta and Indar Singh proceed- 
ed to belabour him with their lathis. The 
other two, Daulat and Amru attacked Arjan 
Singh who continued his flight until Arjan 
Singh lambardar came to his assistance 
and his assailants .thereupon withdrew. 
The appellants Surjan and Bafanta and 
the deceased dndar. Singh administered 
such a prolonged hammering to Khushal 
Singh deceased that he died on being re- 
moved to the village, within an hour orso 
- of receiving the injuries. The medical evi- 
' dence is to the effect that he died of heart 
failure owing to the prolonged belabouring 
which he eeceived. Two ribs were broken 
penetrating the lungs with the result that 
both pleural cavities were found tq contain 
blood. Two arm bones were also broken" 
and the whole of the back and buttocks 
were found On post mortem examination to 
have received innumerable injuries. The 
head was not struck, and, no vital organs 
were ruptured. The medical witness ex- 
plains that the liver and sbleen were not 
injured because the man was lying face 
e° downwards when he received the blows 
He has no doubt at all that the deceased 
suceumbed to a prolonged ruthless thresh- 
ing suiticient eto.cause death to any but 
a young and a wery "healthy man apd his 
opinion is that even in the case of a young 
and healthy man of good physique injuries 
such as tire deceased sustained though they, 
‘night not necessarily cause shock result- 
ing in dgath would very likelyedoso. The, 
decease) was a man of some 50 years of 
age,eagd he may be presumed of normal 
healthy physique, except that he had some- 


| PASANTA T. EMPEROR. 


[103 I. C. 1927] 


what enlarged spleen and liver which 
owing to ethe fact that none of the blows 
fell on the. front ef his body were not 
&ffected by these injuries. 

That. Basanta, Surjan and Indar Singh 
did attack and cause the death of Khushal 
Singh has been established’ beyond any 
reasonable doubt. There are four eye-wit- 
nesses to the assault, namely, Arjan Singh 
P. W. No. 10, Musammat Kauro P. W. No. 9 
Thamman Singh P. W. No. 7 and Gullu 
P. W. No. 8. In addition there is a boy 
.named Rattan Singh who was called by 
the Court and who has corroborated the 
whole story of, the assault but who did 
not know who the assailants were. This 
boy belongs to a different village. There 
is also P. W. No. 5, Amar Singh a kanun- 
go who states that he saw Surjan, Basanta 
and Indar Singh with others start from 
the village armed with lathis and he alleges 
that he heard them declaring their inten- 
tion of attacking the deceased: ° 

The only, question which remains for 
determinajion is what is the offence which 
has been committed by the appellants re- 
spectively. Mr. Moti Sagar has very strong- 
ly urged that they cannot be convicted of 
murder as death was not caused by the 
individual act of any one of the appellants 
and the circumstances do not warrant the 
drawing of an inference that they hada 
common intent to kill him.e Mr. Moti Sagar | 
argues that the’ mere faet that no vital 
part was struck irf itself precludes the in-- 
ference that death was intended. There 
is, no doubt, that. if a man is killed as à 
result of innumerable blows none of which 
in itself is sufficient to cause death and 
if the assailants have deliberately avoided 
Striking any vital part, under 'some' cir- 
cumstances the inference may be drawn 
that by avoiding dealing blows upon vital 
parts of the body they showed «that they 
did nof intend to cause death*but, rather, 
have carefully ‘avoided causing death. On 
the other hand, if the circumstances show 


.that a prolonged thrashing has beén deli- 


berately administered with knowledge of 
“the assailants that such a thrashing must 
in the ordinary course of nature result in 
death, the assailahts are guilty of murder.- 
They may avoid striking 4 vital part «leli- 
berately so as to put themselves in a,posi- 
tion, if the assault is brought home to them, 
to plead that they never intended tb do 
more, thap administer a thrashing. In the 
prasent case the hammering which the 
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deceased received at the hands 8f Basanta, 
Indar Singh and Surj&n was such that ig 
my opinion the only possible inference 
to draw is that the assailants either in- 
tended .to cause such bodily injury as they 
knew would be likely to cause the death 
of Khushal Singh,.or that they intended 
to cause him suth bodily injury as was 
sufficient in the ordinary course of nature 
to bring about his death. It has.been 


urged by-both Mr* Moti Sagar and Mr. - 


Cooper -that death was really an accident 
which’ the assailants did not foresee and 
did not contemplate.at the time of the 
assault, 
is possible upon the tacts. of this case. 
The very fact that the man died although 
no vital organ was struck shows that the 
beating "which he received. must have 
been a prolonged and merciless one. This 
has been established beyond any doubt by 
the medidal tvidence. ‘The learned Bes- 
sions Judge has formed àn opinion that 
a number of the blows must Lave been 
delivered many hours after the death of 
the deceased and seems to have inferred 
that it is possible that the body of the 
dead man had been belaboured for the 
purpose of showing a number of ‘marks 
so as to make the case against the appel- 
lants & more serious one. This view has 
been emphatigatly refuted by the medical 
evidence, The doctor who performed the 
"post mortem cut into: the issues and was 
‘satisfied on his examination that-all the 
injuries were occasioned while there was 
life in the victim. Moreover, it is well- 
established -medical fact that injuries of 
the paturg described could only be caused, 
while the body wasestill warm and the 
theory of the learned Sessions Judge that 


these injuries ‘might have been inflicted’ 


upon the *cpgrpse after the inquest , report - 
had been made is according to all medical 
opinion an impossible one. I have, no 


. doubt, that if the learned Sessions Judge 
had been satisfied as he should have been 
satisfied. upon the medical evidence that , 


all these extensive injuries affecting prac- 
tically the whole -back area of the body. 


had been inflicted before deatle actually . 


supefvened he would have inferred that 
the intention of the persons who- cauted’ 
these injuries was to beat themaneto death. 
A number of guthorities have been aited all 
of which turn upon the particularefacts of 
each individfial case and cannot be of afly 
assistance-to us in weighing the facts of 
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I do not think that sucha view: 
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ths case before us and drawing inferences 
from those facts, 

So far as Basanta and Surjan àre con- 
cerfed I have no doubt at all that whén 
they attacked the dead man thew had a 
common intent to inflict: such injuries as 
they knew would: be likely to-cause his 
death, and, accordingly in my judgment 
they should have been’ convicted of aur- 
der under s. 302 of the Indian Penal Code; 
and I would, therefore, dismiss their appeals 
and accept the. Revision application pre- 
sented by the Crown, alter their conviction 
to one under s. 302, Indian Penal Code, 
and sentence them to transportation for 
life. As.Surjan atthe time of the offence 
was only 17 years old and appears to 
have been aeting under the influence of 
his father and uncle, his case, no doubt, 
will receive consideration from the proper 
authorities if steps are taken to invoke the 
Local Government's prerogative of clemen- 
cy. As far as Daulat and Amru are con- 
cerned, as they did not take part in the 
prolonged, beating from which Khushal 
Singh died it caunot be inferred that they 
shared the common intent*of-the other 
appellants to murder him. ‘They, however, 
must have had a common intent to cause 
grievous hurt asthe determined character 
of their pursuit and attack upon the 
deceased and upon Arjan Singh’ shows, 
They have, therefore, been rightly convicted 
under s. 325, Indian Penal Code, fead with, 
5. 34 for ‘the assault upon thé deceased 
and they have also been rightly convicted 
under s. 323 read with s. 34 for their attack 
upon Arjan Singh. The sentence imposed 
by thé learned Sessions Judge upon these 
two~ppellants is not inappropriate ‘under 


the aireumstances and I seb ng reason to 


interfere. I would, therefore, reject the 
application of the Crown for enhancement 
in their cdse and dismiss their appeals. 
*Addison, J.—I concur. 
mi. Appeals dismissed: . 
Application allowed én part, 
e € . 
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RANGOON HIGH COURT. 
*ORIMINAL Revision No. 23-B ox 1927, 





* February 18, 1927. e 


. Present:—Mr. Justice Pratt. 
L. M. ISMAIL—ACOUSED —AÀ PPLÍDANT 
* a ` Qersus | š 
2 EMBEROR-—Easronpenr. i 
- Criminal Progedure Code (Act V of 189 
&?2—Appeal «against conviction P pend 


6. .- 


two charges-. . 
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Admission of appeal as to one charge and summary 
dismissal as to the otder—Piecemeal disposal, legality 
0f. t 
. an persbu was convicted on two separate charges 

im one trial. On appeal the Sessions Judge esum- 
marily dismissed the appealon one charge and ad- 
mitted th$ appeal on the other charge, and the 
appeal on the second charge was ultimately allowed : 

Held, that the procedure adopted by the Sessions 

Judge in disposing ofthe appeal piecemeal,though 
undesirable was not illegal. — . 

Mt. Sanyal, for the Applieant. * 

Mr. Tun Byu, for the Respondent 
: JUDGMENT.—Applicant wasconvicted 
in one trial on two separate charges of 

. cheating. 

On appeal the Sessions Judge summarily 
dismissed the appealon one charge and 
admitted the appeal on the other. 

The appeal on thc second charge was 
ultimately successful. É . 

It is contended that the prccedure of 
the Sessions Judge in disposing of the 
appeal piecemeal is irregular. 

Itis certainly unusual, and in my opinion 
undesirable, but I dm not prepared to say 

' that it is illegal. 

Accused was tried for two separete offences 
on two charges in one trial. He could have 
been legally tried in & separate proceeding 
on each charge. 

Each offence was distinct and thesubject 
ofa distinet sentence. f 

I fail to see that the applicant was 
in any way prejudiced by the procedure 
adopted. | 

The Advocate was heard before the appeal 
against ‘the conviction cn one charge was 
dismissed. $ . 

Had the appeal been admitted on both- 
charges, instead of one only, all that ihe 
Judge would, have done,would have been 
to re-hear the* argumente for appejlant 

' and dismiss the appeal on, the one charge 
without hearing the Advocate dor the 

Crown. e 

The admission of an appeal on the 
question of sentence only has been * held 
to. be ilegal, but that is a different 

atter. e œ 
m regards the merits the learned Ses- 
sions Judge has given good reasons, which 
it is unnecessary to repeat, for upholdjng 
the convittion. a 

° Applicant obtained ‘an advance ‘for 
purchase of a motor-car froxf the Govern- 
ment on the security of a mortgage of 

he tay. E 

| When he obtained the advance he had 

already mortgaged the car to a Ohetty. » 
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It is obyious Government would not have 
made the advance,, had it been aware that 
the car was already mortgaged. 

The omission to disclose ‘the fact of 
the mortgage was clearly a dishonest 
concealment, y t 

The omission to disclose the mortgage 
was likely to cause dam4ge in property to 
Government, for it was always possible 
that Government would be unable to realise 
the security. a 

Even ifthe applicant intended to pay off 
the first mortgage that does not render his 
act honest. i 


The trial Court *has considered the 
extenuating circumstances in passing 
sentence. 7 


The application for revision is dismissed. 
A. N. A. Application dismissed, 


CALCUTTA HIGH COURT, 
CRIMINAL APPEAL No. 883 ar 1925. 
May 21, 1926. 
Present:—Mr. Justice Suhrawardy 
“and Mr. Justice Duval. 
Sheik ALIJAN AND OTHERS—ACCUBED-— 
APEBLLANTS 
versus 
EMPEROR-RszsroxDENT. 

Evidence Act (I of 1872), s. $8— Witness too ill to 
attend—Production of medical certificate—Examina- 
tion of medical practitioner, whether necessary before 
admitting evidence under s. 88. 6 - 

It is not absolutely necessary to éxamine a qualified * 
medical practitioner, évho grants a certificate of 
illness to a witness before the evidence of the witness 
can be accepted under s. 33 ofthe Evidence Act. [p. 
847, col. 1.] : 

Criminal appeal against an order of the 
Assistant Sessions Judge, 24-Pergannas 


, dated the 5th December, 1925. 


Babus Debendra Narayan Bhattacharji 
and Anil Chandra Dutt, for the Appellants. 
* Mr. Khundkar, for the Respondent. 

SUDGMENT.—In. this case three 
accused persons were put on theft trial under 
charge under ss. 394 and 397, Indian Penal 
Code before fhe Assistant Sessions Judge of 
Alipur sitting with a Jury. The Jury 
brought in a majority .verdict of 3:2, find- 


"ing the accused guilty under s°394, Indian 


.Penal Code t.e., of robbery and causing 
hurt. -The first two accused have ‘been 
sentenced to five years’ rigorous impwison- 
“met and the third accused against whom a 
previous gharge for theft had been proved 
has been sentenced to seven years’ rig>rous 
imp»isongnent. He has also “been directed 
toe report tò the Police amy change of 
address under s. 565, Oriminal Procedure 
D 
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Code, for a period of two years after the ex- 
piry of the term of imprisonment. 

The case for the prosecution is that the 
accused ^ persons persuaded one Satis 
Chandra Biswas to mest them and go to see 
‘a tank for the purpose of dealing in fish. 
He borrowed some money from one Suraj- 
balli, went withe his partner Jiban Krish- 
na Das and met the accused at the 
Beliagbata Station. They then went to 
Dhakura where they got outof the train. 
After this when they were walking down 
the line, the three accused persons set on 
them and robbed themof Rs. 124 which 
Satis had, one of them using a knife, and 
decam ped. 

The verdict of the Jury has been assailed 
on three grounds. The first allegation is 
thatas a malterof fact when the Jury 
first came in to declare their verdict the 
Judge asked them if they were unanimous. 
They said they were not. Butitis alleged 
that they added they were not unanimous 
as their verdict was not guilty by 3:2. The 
Judge then asked them to retiTe and they 
brought in a verdict of guilty by a majority 
of 3 to2. Now asto this allegation which 
is supported by an affidavit itis remark- 
able that no objection was taken before the 
Judge at the time. We, therefore, thought 
it necessary to make a reference to the 
learned Judge aa to whether there was any 
such incident*as was alleged. The learned 

. Judge denies that thefe was any such in- 
cident at all. He hgs pointed out that what 
is his usual practice is that he writes the 
question first on paper and then puts it 
to the Jüry and records the answer; and- 
that he only recorded what the Jury said 
that" is, there was no, verdict thatthe ac* 
cused were not guilty. This is& ppint 
which the Judge would certaintly have re» 
membered and we have not the slightest 
hesitation “in finding that this &ffidavit 
is not worth the paper on which it is 
ya and accept’ the statement of the 
udge: : 

The next point urged is as to theadmis- 
sibility of the evidence of one Surajballi." 
Surajballi, as we have said,is the man 

from whom Satis borrowetl the meney which 
wasetaken away by the accused. He was 
examined inthe lower | Court, Whem the 
case came,up to the Sessions poon one a 
witntes (P. W. No. 9) said fkat he was ill. 
But it appeats from his croas-exgmination 
that he did not see him forabout 14 months. 


The Sub-Inspector, however, stated that he , 
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had seen him and had found him confined 
to bédand unable to move and he pro- 
duced a cartilicate from a Kabiraj who how- 
ever, has not been examined to show.the 
as ay of his illness and that he was then 
bed-ridden. Onthis the Judgé has ad- 
mitted this evidence under s. 330f the 
Evidence Act. It is urged that he had no 
power to do this and that it was incumbent 
onthe Crown to examine the Kêbiraj. 
Reliance has been placed.for this proposi- 
tion on a case in England and a paragraph 
from Kosacon Evidence. I need hardly say 
that facilities for obtaining qualified doctors 
in England are very different from those 
in thia country and we do not think we 
should accept as a proposition of law 
that itis absolutely necessary to examine 
a qualified medical practitioner before evi- 
dence can be accepted under s. 33 of the 
Evidence Act in this Rule We would add 
that in this case the witness was cross- 
examined in the lower Court and so there 
is the less reason to ‘show that the accused 
has been prejudiced in the least by the ad- 
mission of this evidence. 

“The last point urged was that the Judge 
did not put all the improbabilities of the 
case before the Jury. This point has not 
béen pressed. 

In the result we find no reason to disturb 
the finding of the Jury on the ground of 
any misdirection or illegality in the trial 
and dismiss the appeal. The agpused must 
surrender to their bail to serve out the un- 
expired portion of the sentence. 

A. N. A. Appeal dismissed. 
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Present:-«Mr. Justice Tek Chand. 

. HASNI—Accussp—Peririoner 
versus 

5 EMPEROR—Responpenr. 

Penal Code (Act XLV of 1860), s. 878—~Joint pros 
perty -Theft by co-owner—Criminal* Precedure Code 
(Act V of 1898), s. 361—Ezaminatien of accused by 
composite questions, legalitlj of.. e . 

Ifa jdintly owned animal is actually in the possession 
of one co-owner and is taken awaye by another co- 
owger, this circumstance alone would not be sufficient 
fo pring. the act of the latter within 8. 378, Penal 
Ootle. To constitute theft the act must be donge 
dishonestly as defined in the Penal Code. 


`~ 


«e The examination of the accused cortipeted ly 


putting a long composite 
in accordance with lav. 

Petition fbr revision of an order of the 
Sessions J'dge, Montgomery, dated the 


question is irregular and not 
i A 


“7th Februa 
/. dated thé 17th January, 1927: 


-vocate; for the Respondent. 


Aue HASNI 
ry, 1997; modifying. that of the 
First Class, < Montgomery, 


88 
Magistrate 
' Mr: L. Saunders, forthe Petitioner. °. 
` Mr: C. &.. Mathur, for the Government Ad- 


JUDGMENT.—The petitioner Hasni 
has been convicted under 8. 380, Indian 


* Penal Code, for having stolen € marg from. 


the stable. of P^W. No. 1, Dildara in Ohak 
No. 551-5L in the Montgomery District. The 


` animalis alleged to have been stolen on the. 


night fbetween the 4tb/5th November, 1926. 
The petitioner was arrested -at’ Dijkot in 


the, Lyallpur District on the 6th of Novem- 


ber whileriding the mare; on the strength 
of supicion raised by his worn out appear- 
ance which indieated that. he had been 
riding the mare a long distance without 
sleep. The petitioner was convicted by the 


- Magistrate First Class, Montgomery .under: 


. 
* 


.gonvietion on 


s. 380 and sentenced to two years' rigorous 
imprisonment. The. learned: Magistraté 
thought that the accused had admitted his 
guilt and'it was practically on Nis state- 
ment that the. conviction was based. 

--On appeal the learned Sessions Judge 
very propérly camé to the conclusion that 
there was no admission of guilt made by 
the petitioner, in answer to the question . 
that had been put tohim by the trying 
Magistrate. The Magistrate had as pointed 
out by the learned Sessions Judge, instead 
of asking s@parate questions to the accused 
put him along composite question enquir- 
ing whether. he had stolen the mare and, 
whether he had been arrested ‘while riding © 
it. In answer to this question he replied | 
“yes”: The learned Sessions Judge quite 
rightly* points out that an.answer givenin® 
the affirmative ‘toa question of this kind 
does. not amount: toa confession that the 


: accused had stolen the animal. Thisis also. 


borne out by the fact thatimmediately aftey_ 
making the statement; the accused definite* 
ly pleaded not guilty and entered upon: 
is defence. * . i ' i AR 
pinge lower Oourts_have: disbelieved the 
evidence of, the *wajtakkar witnesses and : 
also that of the tracker. The learned Ses- 
sions Judge, however, has maintained the 


the’ mare was stolen on the night between 


“ao 4tb/5th November in the. Montgomery,e 


- District, (2) tha 


t the accused wase pers | 
iding Ñn the Lyallpur Di&trié on the 6th ~ 
of November, and (3) that the accused had . 


. a worn out appearance at the time and on e 


e 
^ 


"him. 


the following facts:— (1).that - 
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being challenged gave false name and false 


residence. The defence put forward by 
the accused was that the animal had been 


‘purchased jointly by the complainant Dil- 


dara ‘and the accused. This defence, 
though supported by a number of witnesses, 


-has been rejected merely on the ground, 
‘that in his statement before the Magis- 


trate, the accused did not allege joint 
ownership of the mare. However, the 
examination of the sacctsed by the Magis- 
trate was, as shown by the learned Sessions 
Judge himself, irregular and not in accord- 
ance with law. The accused could hardly 
be expected to allege joint ownership; in 
answer to the question. that was put to 


I have examined the evidence of the pro- 
secution witnesses and find that P. W. No. 1 
Dildara was definitely asked in crosg-exami- , 
nation asto whether the animal: belonged 
to him and the petitioner jointly,* Dildara, 
of course; gave a reply in the negative, but 
the fact that such a question was, put indi- 


` cates that. this defence was present to the 


mind of the accused and his Counsel from 
the very beginning and that it was not 
an afterthought that had struck them after 
the charge had been framed. , 

On the record, ib seems to me established 
that the mare belonged jointly to the 
complainant and the petitioner. Even if 
the story of the partition, as given by the 


- defence is not accépted. the fact remains ': 
-that the petitioner ande Dildara- were joint 


owners of the animal, Ifa jointly owned 
animal was actually in possession of one 
co owner and was taken away by the other- 
gv owner, this circumstance alope wguld . 
not be sufficient to bring the act of the 


-accused within 8.378 ofthe Indian Penal 


Code. . The act must be.done “dishonestly” 
as defined in the Indian Penal Code. On 
the record I am unable to find any indica- ` 


tion, that there was any dishonest intention 


on the part of the petitioner. , 

If the animal was jointly owned, the 
gonduct of the petitionerin riding along 
distance throughout the night and giving 
afalse name, when apprehended, are cap- 
able of inwocent explanation. : 3s 

I would; therefore, accept this petfion 
for fevision, set aside the conviction and 
sentence passed against the petitioner and 
direct that he be acquitted. ! : 

RW e Petition accepted, « 


è on 


(103 1, O. 1927) - a. “ANDIKA tantiea T. ir visewat. dg 
SIND JUDICIAL COMMIS- -— that: after. his. ‘death hig wife Devibai shall 


SIONER'& COURT. -~ exercise the! same rights as himselfin the 
First Civit. APPEAL No. T4 OF 1926, f “paid property and that two of hi$ friends 

" March. 22, 1927. .:^ Bhadi Tarachand Parsram and Bhai J hafnat- 

' Present; —Mr. 'Rapchand: ‘Bilaram, . ^ mel Gurbomal were to acb, as érustees of 
A.J -C and Mr. Lobo, A. J. C. v, the property on behalf of his- wife. “He 
NANDIRAM TAHILRAM-—AreELLaNT » -declared-that after-his death one of the 


versus E houses. should be, given to Mzsammat 


- MOTIRAM PÉSSUMAL—R .BSPONDENT. | - Jamnabai. and her two sons and the 
- Will—Construction—Reference to similar Wills othef house should be given to Nandumal, 
—Person disqualified, whether; can. inherit to and directed that- out, of -the profits of 


legatee—Conditions rel@ting*to- -devolution ‘of absolute . the karkhana certain amounts should be 
estate, whether valid, : 


It is not desirable or sife especially in India io paid ‘for ‘certain specified purposes. He 
“construe one Will by reference to expressionsof more further declared that Musammat Devibai ` 
or less doubtful import im other Wills. [p 830, col. 2.] was at liberty to dwéllin any of the houses ' 


Dinbai v. Nusserwanji Rustomji (2), relied upon. ° 
. Where a testator has by his Will expressly” dis- bequeathed to Jamnabai and her sons or 


inherited a person; such person is not debarred from . to Nandumal during her lifetime and that 
inheriting to the testator's property as an heir to one . none should prevent her from doing 80 
a the legatees on whom the Will, has conferréd as but that. she would have ho power to 
a solate estate. [ibid.] dispose of b ift, mo to th 

Di I Q), disti p yg rigage or otherwise 
mu Ohare Nusser wangi, Rustonji J ag ingu- .any of the said houses ‘which wereto go 

Any condition imposed by 2 testator as to the after her death to the respective legatees, ` 
mode in which” the estate, which. had become the By . para. 79 to his, Will -he declared 


absolute property of the: legatee, should devolve, -on ibat the karkhana should be Gontinued in 
the legatee ‘dying intestate, is repuguańțęto the grant k bef that thash, 
and void according to Hindu Law. [p.83], col. l] + - the samename a3 before, at the shares 


Appeal, against the judgment and decree of himseff and his working partners should 
of the First Glass Sub-Judge, Hyderabad continue to be the -sameeas during his 


‘Sind, dated the 18th January, 1926. © lifetime, the property of tke karkhana ~~ 
- Mr. Dipchand. Chandumal,. for the Appel. along with -his-shareof the profits being 
lant. treated as the capital.invested therein. ` He 

: Mc. Dingomil,  Narainsing, for the -Re- empowered Devibai and his trustees to 
spondent. make any alterations in the shares which 


Ri JUDGMENT. — The suit out of which .they considered fit and likewise to parti- 
this appeal arises concerns the Willofóne tion the ‘property of the’ kashana and ` 
‘Tahilram, a Hindu inhabitant.of Hydera-: give over the.same to the heirs, viz; (a) 
bad who died in 1915. Atthe time of; wife and the children of the deceased 
his death he left the following near. rela- "Pessumal, and , (b) Nandiram,’ according to 


tives: . - their respective “shares. By para. 3 of 
: PE ‘ j the Will he declared as follows:— , 
3 v. Je Devibai — Tahiiram. ' E e “Motiram has got: nothing to de "with. 
JH widow , l ie d my y property, and nothing i$ paanenited to? 
; Madde: ° Chuhetmal.  Pessumel=Jpmnabai, “Paragrap hs fond 5 of the win. Mens 


„+ efei dant. * REA SS ; follows: —> 
app db TRE | U se4. “The -property ‘shown in vl "A for 





; f | ) Jamnabai and the property shown in cl. B 
g ; Mogiram, - E Vensiinal; 2 Jethomal. ' for Nandumal shall both of them neither be 
l . plaintif. _ - -soldnor gifted nor mortgaged by. them. . 


- He possessed two KANG and one kar-*But under unavoidable cirfumstarices "hey - 
khana or business which he carried on.in are at liberty to do so if the said: Musammat 
. . partnership . with strangers.’ Opuhermal .Dewijbai and the trustees of the. jroperty,- 
was separate from him and Motizam "was Bhai Tarachand and. Bhai Jhamatinal, give 
not it his good books.. The bequests were permission. But such permission should uu 
in favour of his wife and the, other refa- in writing and'not verbal", 
tives gud’ Métiram was expressly disinherit- °5. “Moti son of Pessumal shall have no - 
ed by. him. By para.. l of -h hjs Will - right whatever‘in the property bequeathed 
: he declared that so long as he was Mie he to Musammat Jamnabai and her two sons. 
“would be thé master of all, his property,’ gotho ‘and. Vensi because he ie not of good 
“54 i . 


E : - : 
3 E ~. 
. e a 

. - - T - ` 


t 


fa 


850. NANDIBAM TAHILRAM v, 


‘his misconduct", . Y; : és 
, , Jethomal died in May, 1916, Musammat 
"Jaunabai in October, 1918, Musammat Dewi- 
baiin' March -1920, and Vensimal in May 
,1920., It was after their death - that Moti- 
‘ram instituted the present-suit for recovery 
ofthe house allotted under the Will to 


"+ ; Musammat Jamnabai and her twosons Vensi: 


voc 


- issue in the negative; on the second. 


mal ahd Jethomal and also for accounts of 
the karkhana and payment to him of his 
half share therein. He based his claim 
not as an heir of Tahilram nor under his 
Will, but as the heir of: Venáimal, Jethomal 
and J amnabai. Intheplaint Motiram describ- 
ed : himself tobeof the age of about 21 years 
He sued in forma pauperis. The application. 
. for leave to sue. in forma 
dated October23,1323. Nandiram raised seye- 
ral pleas in the lower Court which he subse: 


- quently gave up. The only issues on which 


the parties went to trial were.as follows:— 
(ly Whether the Will: excludes plaintiff 
from. inheriting to Musammat- Jamnabai 
Jethomal and Vensimal? . If so, whether the 
said term in the Will is valid and opera- 
tive? . i a " ` 
. ., (2) To what amount on, accounts taken 
and to what mesne profits, if any, is plaintiff 
entitled? | ee rs é 
. (3) General. . 
The learned Judge 


found on the first ` 
1e is 

. that a sumaọf Rs, 700 was due as rent from 
July, 1920 to June, 1925, and appointed a 


Commissioner to take the accounts of tlie ` 


karkhana. It is against these findings that 
Nandiram has come to us ini appeal, 


Wethink that the'learned Judge ‘Below ` 
was perfectly right in holding that the ' 


‘Clause ip the Will djsinheriting Motijam 
only applied tohisclaim asa legatee oras 
an heir of thedeceased gua" grandson, and 
not asthé heir of his own brothers and: 


* mother. Reading the Will asa whole we 


have no hesitation in holding that Tahtl 
bequeathgd a life-estate in all his property m 
his widow Devibai an | that he bequeathedan 


'" absolute estate to Müsammae Jamnabai and ° 
$: her two sopsJethomal and Vensimal both 
- in the house referred to as house ‘A’ end 


in -half'ef the karkhana. . The bequésts 


m e were to take effect on the death of Devibai 


i | :* tha-karkhana and that on His death .this °% 
ou property devolved on plaintiff as Vensimalis ‘J. 71; 12 Ind, Dev, (NS) PTE (P. C). —' 


< and did, as a matter of fact, t&ke effect, 
"her déath, Vensimal became, absolutely 
' entitled to both the’ house*A and half, of 


t o Su 
.- 


5 


haracter, and I am dissatisfled with him for 


orma pauperis is, 
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heir. Thee clause in the Will dis- 
inheriting Motiram from the property owned 
by the testator has »o application whatever 
io the property left by Vensimal as his 
own absólute property though the twomay 


be identically the same. | 
the vase of Dinbai v. Nusserwanji (1) decided 
by this Court which went up in appeal to 
_ their Lordships of the Privy Council, 
Dinbai v. -Nusserwanjie Rustomji,(2) as an 
authority for the proposition thateven on 
the -death of Vensimal, Motiram was ex- 


, cluded from inheriting that part of Vensi-: 


mal's estate which originally belonged to. 
ihe*'testator. We do not think that the 
case reférred to applies. As pointed out by 
their Lordships in that very case quoting 
‘from Norendra Nath Sircar v. Kamal Basini 
: Dasi (3): ' A. C 
"To construe one Will by reference- to 

expressions of moreor less doubtéul import 
.to be found in other Wills is for the most 
part an „unprofitable exercise. Happily 
that method of interpretation has gone 
out of ‘fashion in this country. To 
extend it to India woald hardly be 
desirable, To search and sift the heaps of 
cases on Wills which cumber our Énglish 
_Law Reports in order to understand and 
interpret Wills of people speaking a differ- 
ent tongue, trained in diéferent habits of 
thought and brought up urtder different 
conditions of life, stems almost absurd". . 

In Dinbai's case (1) the Will was of a Parsi 
written in the English: language. 
case the Will of the testator contained 
. the following paragraph as para. 8&:— "| 

"My executors shall hold the residue (of 
my.property)upon trust to pay the* net. 
income thereof to my son Jamsedji for and 
"during his lifetime, and rom and after 
his death upon trust for the widow and 
children of my Jamsedjiabsolufly as ten- 
ants-in-common. In the event.of, the said 
. Jamsedji dying without leaving any issue 
howiowsoever: my; executors shall stand 
possessed of the balance of the said resi- 
duary trust estate in trust tê appropriate 
a moiety of the  balanceto certain charit- 
able objeets and divide the other moiety 


28 Ind. Cas. 481; 14 S. L. R. 2 » 


N. 187; Asl. R. J022 P. O. 311; 4 U. p. L. R. (P. O.) 

105; 17 I. W. 14/5 31 M. L. T. 213; -37 C. L. J. 420; 25 

Bom, L. R. 625; 49 C. 1005; 45 M. L. J. 572; 491. A. 
[o 


~ 


. D 


Mr. Dipchand has drawn our attention to` 


3 UE. UJ. . . R 4 kai . 
(3). 23 I. A. 18; 23 C. 563; 6 Sar, P. ©. J.667; 6 M. L, . 


In that `- 


D a sos 
42) 69 Ind. Cas. 328627 C. W. N. 199; (1022, M. W. ` 
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amongst my heirs, according éo the law of 
intestate succession, amongst Parsis, but 
excluding the widow of Jamsedji ffom 
getting auy share in such distribution". 

Jamsedji died without issue. His widow 
. Dinbai claimed a share at the distribution 
on the ground that as Jamsedji was one 
of the heirs of&the testator according to 
the Parsi Law of intestate- succession and ` 
as he would havetaken a share as such 
at the distribution if alive,she as the ad- 
ministratrix of his estate was entitled to 
claim that share and to appropriate to her- 
Self such portion of it as would come to her 
asthe heir of Jamsedji. Their Lordships 
agreed with the view taken by this Cours that 
the testator did not intend that his son 
Jamsedji should take any interest under 
his Will as an heir, and that the only inter- 
est in the property which Jamsedji should 
take ow have was aright of maintenance 
under para. 6 ofthe Will during the life- 
time of the testator’s wife, if she survived 
=, and alife interest under para. 7 of the 

lli. 5 

In the present case the Willis that of a 
Hindu written in the Sindhi language un- 
aided by legaladvice. After the death of 
the lifé.tenant, it confers an absolute 
estate on the legatees, and makes no pro- 
vision as tothe mode in which the pro- 
perty should devolve on the death of any of 
the 'legatees. e 

We are not, therefox»e, prepared to con- 
' strue the two cls. 3and 5 referred to above 
as meaning.anythifg more than that Moti- 
ram was to getno share in the property of ° 
the testator as such. It ishardly believable 
that the testator expected that Jamnabai 


andeher etwo sons will. die without any * 


issue and that Motifam would, within five 
years after his (testator's death come te 
claim thesame property as the heir of 
one of theelegatees. There was, therefore, 
no occasion for himto provide for such a 
contingency. Furthermore, it would ap- 
pear that any conditions imposed by the | 
testator as to the mode ‘in which the estate, 
which had become the absolute property of* 
ihelegatee, should devolve on the legatee 
dying intestate would berepugnant to the 
grant and as such void according eto Hindu 
Law? So far, therefore, as the objection, to 
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khana and to gethis.share therein as the 
heir of Vensimal. It is, however, urged that 
as Vensimal died in May 1920 and the 
application to sue n forma pauperis was 
wot filed till October 1:23, the plaintiff's 
claim for accounts is barred by limitation. 
Not only was this point not taken in the 
lower Court, but the Pleader for Nandiram 
made a distinct admission that he disputed 
the right of the plaintiff on the sole ground 
that he had been  disinherited under the 
Will. It does not, therefore, lie in the mouth 
of Nandiram to raise.at sucha late stage 
the plea of limitation which isa mixed 
question of law and fact. In the petition 
to sue in forma pauperis Motiram had des- 
cribed himself as of the age of about 
twenty-one years. If he was less than 
twenty-one years,no limitation ran against 
him. He bad unders. 6 of the Limitation 
Act three years’ time, allowed to him to 
institute his suit after attaining majority. 
There is also nothing to show that the 
karkhana was not managed by the trustees 
even after the death of Vensimal for the 
benefit of the true owners. If that be so, 
the period of limitation would run only 
after the defendant had assumed possession 
ofthe karkhana on his own behalf. We, 
therefore, decline to allow Mr. Dipchand 
to raise the point of limitation at this ` 
stage. 

We accordingly confirm the deeree of the 
lower Court with costs and difcharge the 
stay order. 


P. B. A Appeal dismissed. 
A. N. A. ; 
MADRAS HIGA COURT. 


&acÓup UivIL APPEAL No. 776 oF 1924, 
February 16, 1927. 
. Present :—Mx. Justice Jackson, 
AIYYA.MUDALI VELALAN—Puaintirr 
` APPELLANT. e 
.— VERUS o, " 
SOURIMUTHU ODAYAN son or MUK- 
KANI AROKIA ODAYAN AND anorazx— 
s — DEFENDANTS—RESPONDSNES. 


* Madras Estates Land Act (I of 1908), ss. 112, 189— 6 
Suit under s. 113 contesting landlord's right of sale— 


Motiram claimin E house A is goncerned eSubsequent suit toset aside sale —J urisdiction of Civie- 


there, is no Bubstancein it. ".. e 

With regard to the karkhana ,again it 
would appear that Motiram' was prima 
facie entitled to the accounts of the kar- 


4 
. 


Oourt. . ^ 
“A ryot upon whomenotice is served undeg #112, 
Madras Estates Land Act, and who institutes a suit 
contesting the gandlord's right of sale, and fails in 
dhat suit, cannot bring another suit under the Civil 


. [ 


^ 


832. 
Procedure Code to cancel the sale pleading 
defect in the landlord's right. . 

drulappan Servai v. Veerappan (2), followed. 

Second appeal against tne deciee of the 
Court of the Subordinate Judge, Tanjore? 
in A. S No#137 of 1923, preferred against 
that of the Court of the District Munsif, 
Pattukota, in O. S. No. 278 of 1920. 

Mr. K. Rajah Ayyar, for the Appellant. 

Mr. Te R. Srinivasa Iyengar, for the Re- 


the same 


i 'spondents. 


JUDGMENT.—Plaintiff bought cer- 


tain land under s. 124, Madras Act I of 1908. ` 


When he attempted to take possession, the 
lst defendant the ryot whose holding was 
sold obstructed him. Hence the suit. 
The Ist defeniant pleaded that the sale 
was irregularly conducted. The issue No. .2 
(b) was accordingly framed. Was the rent 
sale held regularly and properly. as re- 
quired by law ? Inpara 8of his judgment 
the District Munsif found that there was 
no irregularity, in fact,nothing specific was 
alleged. Onappeal the Subordinate Judge 
propounded to himself an issue whether the 
landlord had tendered a pattah as *required 
by 8.53 0f the eAct. He was fully aware 
that this issue was not raised by the de- 
fendant, because for that very reason he 
yafused the ist defendant his costa. In 
any case the suit would have to go back 


. for an amendment of the written statement 


and a fresh trial upon the new issue of 


fact, and itds amazing that the lower Ap- 


pellate Court did not realise this before pro- 
nouneing final judgment. ` 


But it is first necessary to determine ° 


whethera ryot upon whom notice is serv- 
ed under s. 112, and'who institutes a* suit. 
contesting &hé landlord's right of sale, ande 
fails in. that suit,.cap briag another guit 
under the Civil Procedure ‘Code pleading 
the same defect in the lafdlord’g right. 
Qf course there is no question oferes*judi- 
cata. The ordinary civil jurisdiction will 
only be barred, if at all, under b. 193 of 
the Act read with part A of the Schedule. 


A-suit to contest the ight of sale of a hold- ^ 
ing finder s. 1X2 (item No.d2inSchk. A) is ° 


triable undeg 8. 187 by a Collector, and no 
Civil Court shall take cognizance of any 
matter in’ respect of which such suit might 


* be brought. Whether a pattah had been *42. L. J. 113; 31 M. L. T. 71 


gendered isa matter in resptct of which, 
a suit might be brought unders. 112. But 
theereppondent maintains the extreme view 
that a Tyot may bring a suit upon that 
matter under s. 112, fail, And after thg 


AIYYA MUDALI v. SOURIMUTHY ODAYAN, 
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sale of the property, bring another suit 
upon the same matter because the suits 
are*so far different, that in one suit he 
sues to prevent, and in the, other suit, to 
cancel a sale although otherwise both suits 
proceed upon the same cause of action. He 
relies upon Rajah of Ramnad v. Venkata- | 
rama Iyer (1. The referegce to the Full 


-Bench in that case is very wide: " Has a 


Oivil Court jurisdiction to entertain a suit 
by aryot to set aside a sale of his holding 
which was held.under the provisions of 
Chap. VI of the Madras Estates Land 
Aet?" The Full Bench noted the argu- 
ment that a suit under’. 112 might attract 
the mischief of s. 189, so as to bar the 
jurisdiction of the Civil Court, and observ- 
ed that the suit out of which the reference 


.&rose was nothing ofthat kind ; because 


in that case no notice as required by s. 112 
had everbeen given. The questioneresolv- 
ed itself into one whether a ryot who al- 
leged that his holding had been unlawfully 
sold, and had never been given an oppor- 


. tunity of @vailing himself of a remedy 


under the Act, could sue in the ordinary 
Civil Courts. ‘ That being so” the Bench 
answered the reference in the affirmative. 
Therefore this ruling is not authority for 
the very question which it propounded but 
did not answer, whether the fact that a 
remedy lay by summary suit to prevent 
the sale, would bar a subsequent civil suit 
to setit aside. ° 
On the facts of the present case, Irulap- ' 
pan Servai v. Veerappa’ (2) is clear authors 
ity against the contention of the respond- 
ents, "his isthe case mentioned by the 
referring Judges in Rajah of Ramnad v. 
Venkatarama Iyer (1). . . 
I, therefore, find that the defendants had 
no valid defence on this point under s. 59, 
even if they had raised it which, they did 
notdo.* ` ° f 
The judgment of the learned Munsif is 
restored with costs throughout. The decree 
of the lower" Appellate Court is reversed. 
V. N. V. 


Appeal allowed. 

(1) 69 Ind. Cas. 923; 45 M. 890; 16 L. W. 274; (1922) 

M. W. N. 501; 31 M. L, T. 158; 43 M. L. J. 264; A.I. R 
1923 Mad. 6«F. B.). f 

(2) 69 Intl. Cas. 918; (1922) 


M. W. N. 67; 15 LeW. 99; 
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CALCUTTA HIGH. COURT. 
| Or Russ Nos. 841 -anp, 842 or 1926.. 
Jung 1, 1997, > 

“Present Mr. Justice Makerji and Mr. 
Justice Mallik. . i 

Srimati TAMIJANNESSA KHATUN- — 
pea ene TOS 


TAMIJANNESSA KHATON v. PURNA CHANDRA. 


853 
sary. Insupport ofthis contention ifetence 
‘has been made:to the observations of the 


ie Select Committee Which considered the 


„Bill which’ was eventually- embodied in 
e 8. 153-A of'the Bengal Tenancy Act @. 47 of 
* Act T, B. C. of 1907 and Ae, I,.E. B. O. of 
*1908) and reliance has.aiso been placed on 


. certain decisions to some of which I shall 


“PURNA ORANDRA "CHAKRAVARTI— 


‘PLaINTIFF AND OTHERS —OPPOSITE PARTY, 

Bengal Tenancy Act (VIII.of 1888), s. 168A— - 
Application to set. aside ex parte decree— Deposit, 
when ta be made—Imtentéon of Legislature—Construc- 
tion of Statutes—-Reference to report of Select. Com- . 
mittee. 

Section 153-A of the Bengal Tenancy- Act does not 
mean that it is, only ein a case where there has beer 
an admission of any amount due, that such '& 
deposit has to be made, or that the*. deposit 
must be in respect of the admitted amount only and . 
not of any Amount in excess thereof. The obvious 
‘intention of the Legislature is that the Court should 
regulate the amount of the deposit, and in all cases 


` . it should record its reasons for „the order it passes, 


whetlfer it requires or excuses a, deposit. [p. 853. col. 
2, p. 854, col. 1..] 

Lara Sarkar , Ghose v. Nasaruddi (1); distingü- 
‘ishe 
© Chandra Dhur Dév v. Bhola Regi D, dissented 


from. 


To construe the provisions of a Statute it is hardly . 


permissible to refer to thereport of the Select Com- - 
mittee. [p. 853, col. 2.] 

Rule against an order of the Sub- Judge, 
Fourth Court, Dacca, dated the 22nd ‘April, 


‘1926, in ‘Rent Suits, Nos. 2 and 3 of 
1924. 
Babus Rajendra ‘Chandra Guha and 


Bipin: Chandra Basu, for the Petitioner. 
- Babus Jatindra- Nath Sanyal, in No. 841, 
and Bira; Mohan Majumdar, for the Deputy ' 
. Registrar, in Nos. 811 and 812, for the. 
0 pposite Party. - "CUR 


| dg UDGMEN T. : 

» Mukerji, J.— l'hese two Rules relate tp 
two suits for rent*which were decreed ex 
parte on the 24th March, 1926. The defend- 
ant applied underO. IX, r. 13 for setting 
aside the said ex parte decrees and prayed 


for exemption, from making the deposiț?. the Court is satisfied that no such deposite- 


necessary, to be made under s,153-A of the 
Bengal ‘Tenancy ‘Act. Phe. Subordinate 
Judge refused to grant the exemption and 
ordered the decretal amounts to be deposit- 
ed within seven days,and on the defendant , 
failing to comply with the order, rejected 
his petitions, The defendants thereupon, 
"nfbved this Court and obtained these, Rules” 
i The petitioner's contention in these Rules 
is, to the effect that as She hdd never ad 
mitted thaj any amount i$*due* from her. 
“e to the Ger ee Renee no depodit.i$ We 
V . f 4 


. presently refer. 

Tó construe the provisions of the -section 
it* is hardly permissible to refer to the 
report of the Select Committee, but if it is, 
I may- point out that while the report refers 
‘to ss. 149 and 150 of the Bengal Tenancy 
Act ‘which provides for payment in cased 
of amounts whith are admitted, it also 
refers to 8.17 of the Provincial Small Cause 
Courts Act, 1887, which provides for the 
, deposit of the amount due under the decree, 


irrespective of any. such admission: The tud 


observations of the Select Committee taken 


as à whole do not support the petitioner’ s 


contention. 

Ona plain reading of the section it is 
clear.to my min 
deposit to be made in all . normal: ‘cases, 


where? a decree has been. ‘passed for any. 


‘amountin a. suit --between the landlord 


and tenant as such.. That the applica- - 


tion to. set aside the ex parte ‘decree under 
O. IX, r. 13,.0or for a review of judgment 
under s. 114 and. O. XLII, r. lof the Codé 
of Civil Procedure must contain a Statement 
of the injury sustained by the applicant by 


reason of the decree or judgment is clear : 


.from the first paragraph of the section: 
Clanse (a) provides that the applieation 
shall'not be admitted unless the applicant 
has deposited the amount admitted by him 


- ae due to the decreé-holder,‘or such amount 


as the Court may, for reasonsdo be recorded 
by it in writipE, direct. e Olause(b) confers 
fipon the Court a “discretion*to exempt. the 


applicant from making the deposit, if 


after considering the statement of injur 


is nécessary, but the reasons for the exemp< 
tion have to be recorded by it in writing, 
Unless, therefore, . the Court. grants an 


exemption ynder e. (b) the deposit must, be: 


-made. Ifthere is an admitted amount the 


deposit. may be of the. admitted amount,’ 


“but in all cases the Court hae -powers to 

‘make an order for the deposit of afy- 

amount--whether there has been an admis- 

sion or, not. ‘The section does not tay that it 

is only-ih a ease where there has sbeen an 

Banus ef any amount due, tha 
. * s 


Such & 


t 
> 


that it contemplates a 
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deposit has to be made, or that the deposit 
must be in respect of the admitted amount 
only and not of any dmount in excess there- 
of, The obvious intention of the Legis- 
lature is that the Court should regulate, 


the amount of the deposit, and in all caseg * 


it should redord its reasons for the order it 
passes, whether it requires or excuses a 
deposit. 

‘One of the cases relied upon on behalf 
of the pétitioner is Tara Sankar Ghose* v. 
Nasaruddi (1). At page 971* of the -report 
there isa passage which runs thus: “In 
our opinion, it is plain that the requirements 
of s. 153-A have beenfulfilled;the defendant 
was not bound to make amy deposit, because 
hedid not admit thatany money was due 
from him to the plaintiffin respect of the 
holding for which rent was claimed". This 
passage taken by itself, no doubt supports 
the petitioner's contention. The question 
whether the Court can require a deposit to 
be made when there is no admission, 
however, did not arise in that case, and the 
only ground upon which" it was contended 
that the deposit was necessary-was that 
there was an admission, I am not, thérefore, 
pressed by the aythority of this decision. 
The only other case cited on behalf of the 
petitioner to whick reference need be made 
is that of Chandra Dhur Dev v. Bhola Rai 
(2) the decision of a learned Judge sitting 
singly from which I feel I must dissent 
with all respect. It may be mentioned 
that Beachergft, J., in Civil Rule No. 541 
of 1920 decided oa the 18th November, 1920, 
(see Amanullah Manjhi v. Ayfar J an Bibi 
(3)] held that where an application is 
made to set aside an ex parte decree for rent 


and the tenant denies that any rentis dee : 


and consequently no deposit is made under 

. 8, 153-A, cl, (a) of the Bengal’ Tenancy Act* 

the Court is.net justified in admitiing the 

application without recording “in writing 

under cl. (b) of the section that it -is satis- 
fiéd that a deposit is not necessary. 

The learned Judge in these cases appear 
to have given sufficient reasons as to why 
the entire decretal amounts should be 
deposited, and on failuré of the petitioner 
to comply with the order requiring such 

"deposits has disfnissed the application for 
setting aside the ex parte decrees. 
opinion his orders are right. 

RE Pt, Gaa TAE 

2 . &0; at. 301; 

sa 62 Ind? Cas. 444. da dU 


«Page of BG. W, N.—(Ed;, 
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BAHAL SINGH v.,.SURAIN SINGH, 


In my”, 
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'The Rules must accordingly be discharg- 
ed with costs bearing fee two gold mohurs 
in the case in which,the opposite party 

. have appeared. ` 
Mallik, J.—Iagree. .. 
A. N. A. Rules discharged. 


LAHORE HIGH'COURT: 
Secon» Civin APPEAL No. 1285 or 1923. 
- May 31, 1927. 
Present:—Mr. Justice Harrison and 
" .Mr. Justice Jai Lal. 
BAHAL SINGH-—PLaINTISE— 
APPELLANT ' 
versus 
SURAIN SINGH—DzrFENDANT— 
RESrONDENT. . 

Civil Procedure Code (Act V of 1908), s. 151,0. XL1, 
Tr. 28—Trial irregular—Appeal—Reman@® under 
inherent powers—Practice—Parties-- Necessury party, 
duty of Court to implead. : : 

Where an Apfbellate Court finds that the whole 
ease has been badlyeondueted in the trial Court, 
that matters have been put in issue which were not 
raised in the pleadings, and the care has been 
decided upon questions not raised, it can reverse the 
decree of the lower Court and remand the case 
under its inherent powers with directions to try the 
ease de novo [p 855, cols. 1 & 2], 

In a suit for recovery of a debt the defendant 
pleaded that the plaintiff and his father were mem- 
bers of a joint Hindn family and that the debt 
was discharged by paymeng to the latter. The lower 
Appellate Court held they were members of a joint 
family but refused to implead,the plaintiff's father 
either as a plaintiff or as a defendant and dismissed 
the suit on the ground that the plaintiff alone was 
not competent to maintain the suit: è 

Held, tbat the lower Appellate Court ought to 
have taken some steps to ascertain whether the 
plaintiff's father was willing to be made 4 plaint- 
iff, or at any rate should have impleaded him as a 
delcpdahi and proceeded with the suit. [p. 855, col, 
1. : . 

Second appeal from the decree of the Dis- 
strict Judge, Lahore, dsted the 26th March, 
1923, reversing that of the Sub-Judge, 
First Class, Ohuaian, dated the 6th Decem- 
ber, 1921. 

Mr. Harcharan Das Kumar, for the. Appel- 


lant, E 
Dr. Nand Lal, for the Respondent. 


JUDGMENT.—The appellant Bahgl 
Singh einstitufed a suit against Surain 
Sin gh*for the recovery of Rs. 2,000 principal 
And interest “alleged to be due on the basis 
of a balgncéstr‘uck and some cash advanc- 

: ed thereafter. The defendant pleaded inter 


, 
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alia that the debt/had been discharged by 
payments made to the plaidtsil's father who 
was a member ofa jeint Hindu family with 
the plaintiff. The trial Court held that the 
plaintiff was separate from his father and 
that the debt had not been discharged by 


means of the alleged payment to his father - 


and decreed the suit with costs. On appeal 
the District Judge held that it had not 


' been established that. the plaintiff had 


separated from his father and consequently 


. that the debt in esuis was due, if at all, to - 


the joint Hindu family consisting of the 
plaintiffand his father. 
declined to impleag the latter on the ground 
(a) that no person, may be added as a 
plaintiff without his consent and thefe was 


nothing on the record to suggest that the |: 


father had’ ever. given any such consent 
and (b) that the defendant raised an objec- 
tion gs to the non-joindér of parties from 
the beginning and the plaintiff deliberately 
and persistently asserted that he alone was 
competent to bring the suit. a 

In this connection we. may remark that 
no objection as tothe non-joinder of par- 
ties was raised by the defendant in the 
trial Courtor.in the ground of appeal to 
the District Judge and also that the find- 


“ing of the trial Court that the plaintiff was 


separate from the father ‘and that the 
amount in suit was due to him alone was 
not impugned in the grounds of appeal. 
Moreover, tRe plaintiffs father was apparent- 
ly present in the Cofrt on his behalf in 
that Court as hig recognised agent and 


consequently even if the prayer made to, 


implead him did not amount to his'con- 
sent, te&’be impleaded. the District Judge 
took no steps to ascertain if he consented 


to bs made a plaintiff if such a course was” 


necessary. - The consequence is that the 
order of the learned District Judge declih- 
ing toámple&d the plaintiff's father as a 
plaintiff annot be sustained on the reasons 
given by him. -In any , case he could have 
been impleaded as a defendaat. | 

-A ‘perusal of the record shows.that the 
whole case has been badly conducted by 


` all concerted from the very commencement. 
- Matters have been put in issue which were 


not raised in the pleadfngs béfere the trial 


, Coert -and decision has been,gi*en' by tlie 
: Disgrict Judge on.qugstions which *yefe 
qf ‘appeal.e, 


not raised in the grounds 
We consider that under e jhe , circum- 
stances the"best course willbe &o sebaside 


PARASURAMAYYA V. VENKATARAMAYY<, © 


The learned Judge - 


a 855 
and thə District Judge and tô remand 
thé ease to the trial,Court under s. 151 
of- the Oivil Procedure Code with direc- 
‘tion to try the suit de novo’ after im- 
leading the plaintiff's father as a plaintiff 
af he consents and otherwise ss a defend- 
aut. We order accordingly. ‘Costs incur- 
red-by the'parties so far shall abide the 
Tesult.of the suit.’ The Qourt-fee paid by 
the, appellant on the memorandume of ap- 
peal shall be refunded to the appellant. 
A. N. A, Case remanded. 


— ——— 


MADRAS HIGH COURT. 
< Szconp OivIL APPRAL No. 820 or 1923. 
. January 26, 1927. = 
Present:—Sir Victor Murray Coutts 
Trotter, Krt., Chief Justice. 
'JOSYAM PARASURAMAYYA— 
ses . APPELLANT, 


: s. Bersus 
JOSYAM VENKATARAMAYYA AN 
OTHERS— RESPONDENTS. 


Hindu Law—Adoption—Estoppel of adoptive father i 
against pleading invalidity of adoption -Prejudice to’ 


adopted son—Burden 
create rights. : 
Where au adoption.is invalid and the adoptive 
father seeks to get rid of the adoption, circumstances 
may arise in which the likelihood of hardships to be 
eaused to the adopted son in upsetting an adoption 
on’ which all the parties have acted fora number of. 
years may be so great that it would be inequitable and 
unjust not to hold that an estoppel is*created against 
ee ot RU DURS for having changed his position, 
. 85D, col. 1. 

"nds "not cast upon the person who sets up the 
estoppel to prove conclusively that he was in ‘fact 
damnified by the. father resiling from the story of 
“the Adoption, but it is enough if he proves to the 
satisfaction of the Court that the likelihgod of his 


of proof—Estoppel does not 


great that the Odurt wêll presume ghat the plaintiff 
must have been damnified. [p. 856, col. 2.7 


béing prejudiced by the alteration of position is so > 


‘Estoppel being simply a principle of the law of 


evidence,e it creates no. substantive rights of- an 
‘absolute character, but can only operate to elose the 
* mouths of certain people who have acted in certain 

way from setting up what may be true facts of the 

case: [ibid.] LE" ‘ 

** Second appeal agajnst the *decree of the 
“Court of theSubordinate’Judge, Kurnool, 
‘in A. S. No. 45 of 1922 (A, S. No. 11 of 192], 

District Court, Kurnool) preferred against 
„that ofthe Oourt of the District Munsif, 
` Nandyal, ia O. S: No. 140 of 1917. 
Mr. B Somayya, for the Appellant. e 
Mr. K. &amamurthi, for the Respondent, 
JUDGMENT.—This case unforfutfately 


‘the decrees of both- thd trial Oeurt has been mishandled from start to finish, 


k b 
t 
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and it comes up here after a sham fight 


about an issue upon which both parties 
concentrated themselves and which did not 


really ultimately go tothe rootof the dis- 


pute*between the parties. Iam quite aware 
of the danger of allowing people to stant 
fresh cases at the last moment, but I can- 
not bear litigants to lose their rights by 
reason of misconceptions of their, legal 
adviserg in throwing the whole incidents 
of the case on to an immaterial issue. * 
The facts here are. very simple. The 
plaintiff was adopted invalidly somewhere 
about 1910 by the deceased 1st defendant, 


- who subsequently had an aurasa son born 


to him who ie the 2nd 'defendant in these 
proceedings. The issue that ought to have 
been tried and has not been triedis whe- 
ther the circumstances of the supposed 
adoption create an estoppel as against the 
lst defendant, the natural father of the 
Qnd defendant and the adoptive father of 
the plaintiff. The facts appear to be these, 
that the adoption was,made with all the 
proper ceremonies, but that unfortuna'ely 
it was made after the death of the natural 
father of the plaintiff, his placé being 
taken by an elder brother of the plaintiff, 
and of course by the Hindu Law such an 
adoption is invalid. But circumstances 
may arise in which the likelihood of hard- 
ships to be caused to the plaintiff in up- 
setting an adoption on which all the parties 
acted fora number of years—in this case 
upto the point that the plaintiff was actually 
married by his adoptive father—may be-so 


great that it would be inequitable «and 


unjust not to hold that an estoppelis created 
against the person adopting for having 
changed his position. 
be that«on sany attempt to rejoin hjs 
natural family atd assert his rights these 
might be met by pleas of limitation and 
we know not what. That is a matter 
gvhich must go back tothe learned Judge 
aud he'must find whether the circumstances 
in this case are such as to raise an estoppel 


' against thedeeeased Ist defendant in his 


capacity of adepsive father of the plaintiff. 

And I desire to say that the learned Judge 

in trying thaj matter should direct his 

attention to the facts in the light of the 

observatiotts contained in the case of Rant 

Dharam Kunwar. v. Balwant Singh (1) and 
e. E 


*1) 15 Ind, Cas. 673; (1912) M. W. N? 641; 34 A. 398; 
16.0. W.N. 675, 9A L. J. 730; 14 Dom? L. R. 485; 
12M. L. 


pus 16 C. L. J. 60; 23°M. D, J. 200; 39 I, A. 
142 (P. 6j. : 


PaRsSURSMARYA v. VENKATARAMAYTA. 


In this case it May” 
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which may be taken-to have resolved 
certain doubts expressed in Vaithilinga 
Mudali v. Munigan (2).It appears from the 
judgment of the Privy Council that it is 
not cast upon the person who sets up the 
estoppel to prove conclusively that he 
was in fact damnified by the father resiling 
from the story of the adoption, but it is 
enough if he proves to the éaiisfaction of 
the Court that the likelihood of his being 
prejudiced by the alteration of position was 
so great that the Court will presume that 
the plaintiff must have been damnified. 
The effect of that and the other case is set 
out in para. 160 of the 9th Edition of 
Mayne's Hindu Law. It further falls to'be 
obserwed that estoppel being simply a 
principle of the law of evidence, it creates 
no substantive rights of an absolute 
character, but can only operate to close the 
mouths of certain’ people who ‘have acted 
in certain way from setting up what? may 
be true facts of the case, and it is clear 
here that the estoppel will only operate 
against the adoptive father who was res- 
ponsible for thechange of circumstances 
in the plaintiff's life and surroundings and 
in no way against the 2nd defendant, the 
aurasa son... The result. is, that the plaint- 
iff, if hè can prove the estoppel in the manner 
that Ihave directed, that is to say, in the 
manner laid down by the Privy Council, 
if he can prove that he wilb be. entitled 
to his portion created by estoppel against 
the father, of the father's share in the 
property ason adivision in partition be- 
tween the father and the aurasa son, be- 
cause at that time this suit was brought, 
the plaintiff, if he had been properly 
advised, would have been entitled in his 
echaracter of the person having a claim on 
the father’s estate by estoppel-to enforce 
a ‘partition in which he woald get such 
share as against the aurasa son as would 
. have beeh the father's and would pass to 
* him by virtue of the estoppel created by the 
recognition of,the adoption by the father. 
In the light of these observatiéns, I 
direct the District Court to return a finding 
ds to, whether the circumstancés as found 
by thelearned Judge on the hearing of 
such fresh, evidenée as may be adduced 
> by either side together with the evidence 
now en record are sufficient to create an 
estoppel ag againstthe father And if so 
that he progeed to declare the sharé of 


(2) 16 IndsCas, 299; 37 M. 529; 23 M.L. J. 189; ( 
ADW.N. 11987, 7o T. J. 189; (1912, 


4 
| 


` ed. the plaintiff, 


Hi 


following .. 
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the property-to which the plaintiff is entitle 


-out of thefather's share by. yirtue of the . 


estoppel. Six weeks for finding and seven 

days for objections. Costs reserved. e 
In.compliance with “the ‘above order the 

District Judge of Kurnool.’ submitted, the- 


FINDING Tam directed by the High ° 


' Court to submit findings on the following 


points:— : : 

(1) Whetherthe 1st defendant who adopt- . 
But whose adoption was 
invalid on account of therebeing no valid , 
giving and taking, is estopped from ques- 
tioning the samt on that ground, on 
account of certain circumstances. e Are 
the circumstances strong enough to create 
the, estoppel? 


19) If so what is the share which plaint- - 


iff is entitled to in the share of . the: 1st 
defendmntin the joint family. property.of 
the Ist defendant and. his.aurasa son the 

2nd defendant ? HS : 

. Ist point —The circumstances mentioned 

in this point are described by }Ħis Lordship 

the Chief’ Justice asthese “in which the ` 
likelihood of hardships to be caused ‘to 

the plaintiff in upsetting “the adoption on 
which all the parties acted -for a number 

of years, may be so great tha it would 


' be inadequate and unjust not to hold that 


-an estoppel is created against the person 


adopting fos having changed his position” 
and for the consideration of the question 


" whether the circumstances proved in this, 
-case are of the abové character. My attention 
is. specially drawn to the observations of the °, 


Privy Ceuncil in Rani Dharam Kunwar v. ` 
Balwant Singh (1) and his. Lirdship has, 


stated that this Privy Council decision does , 
“not require that thé person: who ssts.up 
the estoppel the (plaintiff) should prove — 
‘conclusively fhat he was in fact damnified 


by the fasher (lst defendant) resiling from 
the story of the adoption, but that it is: 


.enough if he proves to the satisfaction of 


the Oourt. that the likelihood*of his being 


prejudiced -by the. alteration of ‘position 


was so great that the Court will presume 


. that the plaintiff must have been damnified." 


With these observations in view” and in the” 
light of the evidence already om yecord and , 
thaflet in after the remand,*I procegd to` 
‘record my finding on the Ist. point., .*. 
Plaintiiffwas adopted by the Ist*defendant * 
in March, 1810,- and got mirried* by him 


` dour months after. The 2nd defendant was 


bern a year'aíter th 
i 


~ 9 
A 
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e .marriage, and the 
$ e 


^o eM 
plaintiff was, sent out from the Ist defend- 


ant's house three’ years after the birth of, > 


the — 2nd defendant." Plaintiff resided. 
with the"lst defendant for fouf years and 
Qefendant then wrote toa teacher thet he 
had adopted thd. plaintiff. ' Plaintiff's up- 
‘anayanam was performed before his adop- 
tion by his natural father, and the adoption 
did "neither change; his gothram nor the 
family’ name, : On. these facts the District 
Judge held that there has not been sucha 
severance of plaintiff from his natural 
family that would: makeit difficult for him 
to go backto it either | 
sentimental pointof view. The District 
Judge also found"that plaintiff will not 
be appreciably prejudiced on being 
asked -to go back to his natural family 
and claim his share in its property. After 
careful consideration of all these ‘aspects he 
was ofopinion that no estoppel has been 
made out as against the Ist defendant, ` 

* In.the event of my finding on the first 
point, not being approved by the High 
Court the question involved in this point 
will have to be decided. If there was no 
adoptio Ist defendant would get 1 share 


and his son 2nd defendant ¢ share in their- 


froma religious or : 


joint fmily property, if they become divid- . 


ed when this suit was instituted. Theshare 
of the plaintiff who is a brahmin as adopted 


son is 3/9 of the: whole according to the 


Ms decisions but as th 
sonal and can affect the, 1st defendant on] 

1/9 share: of the plaintiff will have to Bo 
separated from the lst defendant's 1 share 
and décreed the plaintiff. The share which 
plaintiff is entitled to get by estoppel can- 


e estoppel is per- 


not be $ of the adoptive father's share (i. e) . 


$ofethe whole estaté. 
can in no event. exceed 
pl8intiff would bé entitled 


In my opinion; it 
1/9 share* which. 
tven if he were 


a Validly adopted son. I find Ón this point , 


accordingly. * 


JUDGMENT.~I cannot say that in. 


this case the learned Judge has misditected. 


‘@ 


himselfnor can I say that there was no evid- ` 


ence on which he could arrive ~ab the find- 
ing at which he has, Therésis nothing in 
the circumstaycés of th 
ranb the view that it was so prejudicial to the. 


-position of the plaintiff that the defendant 


could not. be heard to challenge it. That is 


‘a pure question of fact and as long as there’ _ 


was materiał before the learned Jydge his. 

*fiuding isconclusive for me. That | Being 

80, the second- appeal must be didmfssed. 

with ‘costs. * . | TE 
YN © 


is adoption to” wari’, 


` Appeal dismissed, ` 


^— "; | LAHORE HIGH 


bak 


CUN 


' nal parties. : = 


: guits were not t 


. forma 


', the Appellant. - 


'efendant No. 


UE E OB 
ET Se rois as being barred by, the rule* 
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COURT. 
Trust CIVIL APPEAL No. 494 or.1925.- 
Co 77 Mag 81997 7 
resent*—Mr. Justice Tek Ohand and 

* ^  Mr.Justice Aga Haidar. . e 


FE yi GANGA RAM—PLAINTIPF--APPELLANT e, 


M "Versus | = l 
MUHAMMAD HUSSAIN AND-OTAERS— 

^ '"DEFENDANTS—RESPONDENTS. | 
' Civil Rrocedure Code (Act V of". 1908), s. 11—Res 
judicata—Addition of new parties vn subsequents suit, - 


~ effect of-—Suit, whether res judicata as between origi- 


A sold certain properties. pa 2 and ia evs 

. B to recover a portion of the purchase-money 
en was not paid by B. B pleaded that A's title 
was defective inasniuch as he had purchased the 
interest of certain Muhammadan minors from their 
mother. It was decided in this suit that the trans- 
action was on the whole for the benefit of the minors- 
though the mother was not their: legal guardian. B 
subsequently instituted a suit against A impleading 
the minors and their mother for a declaration that 
the sale of the.minors’ interests was void and for 
cancellation'of the sale-deed so far as their interests 
were concerned. .The suit was dismissed as being 


` barred by the rule of res judtcata : 


hat the suit. was not barred by res judicata 

miu seainat A inasthuch asthe partieseto the two 

he same, and the new parties im- 

d inthe subsequent suit were not mere pro 

defendants, but persons having'a real'interest 
in the litigation. [p. $59, col. 1; p. 860, col. 1.] 


pleade 


Dwarkanath Roy v. Ram Chand Aich (1) and Janno | 


v. Rafik Khan (2), distinguished. 


Firat appeal from the decree of the Sub- 


7 Judge; Firs Class, Amritsar, dated the 2nd 


February, 1925. Ga. te 
Dr. Nand- Laland Mr. A. Ri Kapur, for 


Messrs. Jagan Nath, Aggarwal, and Lal 


Chand, for the Respondents. e 
NES : «ifto his hands,-for a sum of Rs. 9,080. This 


MENT.— This. appeal arifes 
boe o oM that the sale-deed, dated 
the 9th of November, 1919, exteuted „by de- 
4 for herself and as guardian 

Nos.1 to 3 who were. ther, 
regard to 45,80 th share in'& 
mentioned in- para; l of 


of defendants 
minors, with 
certain , shop 


' -sheyplaint, waséotally null and void and abso- 


Es ly infructuous 
ded respecting the share of defendants . 


and that, therefore, the 
Nos. 1 to3 was liable to. be cancelled. The 
jrial Couftraised only three preliminary, 
issues in the case and as a result of fts 
1 issue No 5 dismissed the 


of ref jXdicata. The plaintiff has come up: 


» ,inappeal to this Court. 


. < $ 
emo | : e. 


. 
T. 
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The facts are-briefly these :— `. 

One Khaig Din died some time before 
1919 leaving him gurviving his widow 
Mutammat Hayat, Bibi. "Muhammad 
Hussain and Muhammad Sadiq, minor sons, 
Musammat Rahmat Bibi and Musammat 


Barkat Bibi, minor daughters, and.two adult ° 


sons Hissam Din and Mehr Din. .The pro- 
perty left by Khair Din with which we are 
concerned in the present appeal was a shop. 
described in the plaint. The property can 
be conveniently divided into 80 sihams, 


. and the result would be that Musammat 


: Hayat Bibi would be entitled to ten sihams, 
each son would get fourteen sihams, and 
each daughter would bb entitled to. seven 
sihaws.  Hissam Din who is impleaded 
in the present suitas defendant No. 5inherit- 
ed fourteen s?hamsin hisown right and he 
further acquired the interest of his brother 
Mehr Din in the property. On the 7th of 


November, 1919, he executed a mortage in ` 


favour of Ganga Ram the present plaintiff 


fora sum of Ha: 1,500, in which he mort- ` 


‘gaged the 28/80th share which’ had come to 
him. On tb$ 9th of November, 1919, Musam- 
mat Haya Bibi in her own right and as 
guardianof Muhammad Hussain, Muhammad 
Sadiq and Musammat Rahmat Bibi minors 
transferred in lieuofasum of Rs, 4,500, their 
45/s0th share to Hissanm Din. Out of the 


' consideration, a sum of Rs. 3,500, was to be 
left for the benefit ofthe three minors as. 


-their share of the consideration money to 
be subsequently invested in the purchase of 
some profitable property. On the /3th of 


January, 1920, Hissam ‘Din transferred to: 
“Shah Din, who is impleaded in the ‘present 


“suit a; defendant No. 6 the whole of the 
property of Khair Din which had now passed 


. document also contained the condition that 
Rs. 3,9U0 was to be set apart for the benefit 


nm 


of the minors and finally on the, Yth of ' 


Februarf$, 1922, Shah -Din transferred to 
‘Ganga Ram, the present plaintiff and mort- 


gagee from Hissam Din, the whole shop for . 


&consideratiof of Rs.7,500. Thedoeuments 


dated respectively thé yth of November, 19319, .. 


Sndithe 13th of January, 1920, were registered 


‘document gated the 9th of February, 1922, 
was registered on the same date that ig to 

‘gay, on the °9th of February, 1922. ' $ 

,dociment is printed at page 9of the paper- 
book aud dt page 10 we find thé details of 
the cqnsideration. A sum of Rs. 3,500 out 


/ 


his, 


"ofthe total consideration was, to be paide 


on the 2nd of February, 1920, and the > 
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according to the condition laid down in the 
documents on twosubsequent dates. Ganga 
Ram, it appears, did not pay this sum of 
Hs. 3.500 as stipulated in the sale de8d 
which had been passed to him by Shah Din. 
The result was that Shah Din had to 
‘bring a spit against Ganga Ram. The 
pleadingsin that suit have been printed 
and so is also thd, judgment ofthe learned 
Subordinate Judge, Second Class, Lala Doeki 
Nandan: The suit was for the recovery ofa 
. sum of Rs. 3,500, pls inferest on the ground 
that Lala Ganga Ram had failed to pay the 
money under the terms of the sale-deed 
which he had received from Shah Din. 
Lala Ganga Ram ‘in his reply pleaded 
that the plaintiff's title was: defective and 
that he was not owner of the entire house at 
the time of the sale.He further pleaded 
that the share . (35/80th) in dispute was 
owned by the three minors whose guardian 
had no power to sell it and that the sale in 
question was, therefore, null and void-as 
against him being the result of fraud 
practised upon him by the plaintiff. He 
also pleaded that the plaintiff was not 
entitled to the balance of consideration 
money. 

The learned Subordinate Judge raised 
four issues, and the argument before him on 
behalf of the defendant was that the mother, 
“who had transferred the property of her 
minor sons,was ngt entitled to do so under 
the Muhammadan Law and, therefore, the 
title of Hissam Din andefter him that of 
Sbah Din was defective and that Shah Din 
had not passed a good" and clear title to the 
defendant. The learned SubordinateJ ud ge, 
after refersing to some authorities, held, 
that, although the mother was not a legal 
guardéan ofthe minors’ property and could 
-not transfer the samé as their de fado 
guardian, the transaction was on the whole 
forthe bengfit of the minors and was nof 
operi toany Segal objection. -Whethef that 
decision was correct or not, it is not for 
us at this stage of litigation to Qxpress any 
views upen it. The fact, however, remains 
that the learned Subordinate Jud ge clearly 


and distinctly arrived at a finding that the, 


. interests of the minors were not in any way 
jeopardised and that it was not ppen to 
them to challenge the transaction eon*the 
ground that their mother had no authoriey 
to ‘trarfsfer their shares. "The im portance 
of the decision and the decret, passed by 


the learned Subordinate Judge in that suit, 


as would subsequently appear, lies in the 


\ 
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fact that Shah Din was the sole plaintis and 
Ganga Ram was the sole defendant in the 
case. That decision was not appealed against 
and was allowed to become final. Babu 
Ganga Ram on the 3Uth of August, 1923; 
filed: the present; suit. In thise suit he 
impleaded ‘not only Shah Din but also 
Muhammad. Hussain, Muhammad Sadiq 
Musammat Rahmat Bibi, Musammat Hayat 
Bibi and Hissam Din among the heirs of 
Khair'Din. The learned Subordinate Judge 

raiséd three preliminary issues, namely: (1) : 
.Does the suit lie as framed? (2) Has the 
plaint been correctly, valued for jurisdietion- 


- al purposes? (3) Ie the present suit bar- 


red? f 
So får as the first issue is concerned, he 
held that the suit was properly framed 'and 
no argument hás been addressed to us by 
the learned Counsel for thè respondents to - 
challenge this finding. 
Dr.. Nand Lal, who appeared on behalf of’. 
the plaintiff-appellant, urged that as the de- 
cision dated the 13th of July, 1923, was given 
by a learned Subordinate Judge, Second 
Class, and the valuation of the. present suit 
was Rs. 6,000, he had no jurisdiction to try 
the present. suit and that this Being so any. 
-decision given by him could not operate as: 
res judicata so as to bar -the present suit. 
‘We have considered this point and. we do 
pot think that there is any substance init. . 
A plea was raised in the present suit about ` 
the valuation givenin the plaint by the 
plaiutilf. -The plaintiff did not "produce 
any evidence whatsoever in order to show 
that the*market value ofthe property in suit 
was Rs. 6,000 On the,materials on the re- 
cord we think that the learned Subordinate 
,Judge^ was perfectly right when he calculat- 
“ed the market value of the 35/80th share 
of the, property in suiton the basis pf tte sale 
*consideration of the sale deed executed by 
Shab Dinin favour of the present plaintiff, 
for,a sum of Rs. 7,500. This being our view, 
we did not ask the respondents’ Counsel to 
address any argument in reply on the point. 
The real and substantial question*involv- 
ed in the present appeal, howevér, is whe- 
fher or not the present’ suit“ is barred by 
the rule of ves judicata. We have heard Dr. 
Nang, Lal at very considerable length and. 
our View is that, having regard to the array 
of thé parties in the two litigations, that is 
tasay, inthe litigation which came to an 
end by the decree passed by Lala*D SE 
Nandan on thé 13th July, 1923, 
the present. suit, the decision ' given p 


e. 25 "E 


. 


t 
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—. .. That; was a suit agálready noted, between- 
` a ^ Shah Din (plaintiff) and Babu Ganga Ram 


defendant,only. Here we find other per- 


`- eons; besides Shah Din,impleadedas defead= 


at 


. ants,in ¢he ‘suit. It cannot be said that 
` the persons, . who have been 'impleaded and 
." especially defendants, 


Nos: I to' 3, are 
merely pro forma parties against whom: no 


-: reliefeissought and he would not in any 
. way be interested in the result f tha : 
‘litigation. These minor defendants are 
:" persons who can, if they feel so inclined: 


PES -HUSIIIL KUMAR o. 'ANNADA-PRASANNA Li HIRI. 
. Lala Deoki Nandan cannot be res judicata, 


roa 


| [103 I. O. 1927] 
ingly-allow the appeal, set aside the decree 


-of thé Cowart below and remand-the case 
‘under O. XLI, r. 23,0f the Civil Procedure 


^: Bring an action challenging the transfer 


e comes into operation. 


o5. BI 


. ing their minority. 


made by their mother, on their behalf dur- 
Whether their ‘objec- 
tions would be valid or invalid is a difficult 
matter; but-the fact remains that thev. 
are interested in the property in suit ‘and 


it cannot be said that they are not neces- ` 


sary parties for the purpose of this’ litiga- 
tion. In- fact wé are prepared to hold 


that the minors, having regard to the nature: ` 
- of the previous transactions, are vitally ia- _ 
- terested inthe result of the presentcase. | ` 


This being our view, we are driven to the 


"'eonelusion that the present suit'Cannot be 


barred by thé rule of res judicata because 


' the parties to the: present suitare not the 
. game as.those in. the previous suit. 


Jagan Nathon. behalf of the respondents 


“has. argued, strenuously that the present 


case would be governed by Dwarka Nath 
Roy v. Rim Chant Aich (1) and that this 
‘Court could affirm the decree of tha Court 
below and hold that the suit was barred, by 


' the rule .of: res judicata qua Shah Din, de- 


fendant No. 6, on a perusal of that judgment. 


We -dọ noh think ,that that case is an ~ 
‘authority for this proposition. 


Nath *alsd invited our attention to Janno w. 
Rafik Khay (2) That ruling refersfo a 


different class of cases altogether where e 


Expl. VI tos. llof the Civil'Procedure Code. 
The présent case 
does not belong to that class of suits. s 

Ona consideration of all the facts and 
circumstances of the case wé think that the 
learned Judege*was 


plea of re&judicata. We express no opin- 
ion whatsoevef on the merits of the case. 
All thaf we do at the present moment „is 


Mr. Jagan 


ot right in throwing: 
out the plaintiff's suit on the preljminary® - 


COANA 


Code to the trial, Oourt:for decision in 
accordance with law. Stamp on the me- 
morandum of appeal filed in this Court will 
be refunded and costs here and herein after 


will abide the event. ` zi. fi 
fase remanded. 


——— * 


-@ 
. 5 
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CALCUTTA HIGH COURT. 
* Civi, Reviston No. 1005 or 1826. 
May 3,1227. ^ t 
Present:—Mr. Justice Panton and , 
LN Mr. Justice Mitter. ; 
- SUSHIL KUMAR CHOWDHURY 
AND OTHE s8— PETITIONERS ® 
versus, e e 
'ANNADA PRASANNA LAHIRI 
. AND oTHERS—Opposites Party, : 
` Civil Pro&dure Code (Act V of 1908), 0. IX, v 14— 
‘Opposite party, meaning of—Partition suit— Ex 
parte decree ugainst some defendanis—Other defend- 


| ants, whether ‘opposite parties'—Notice, whether neces- 


Mr. . 


sary. - : i 
In a partition suit a preliminary decree was made 
against some defendants on compromise and against 
some others ex parte. The latter applied to set aside 
the ex parte decree. The application was rejected and 
they appealed. Some of the other set of defendants 


_who were made parties to the appeal died and their; 


to hold that the. present suit is not . barred e 


(&) g6 C. 428; 3 0. W. N. 266; 13 Thd. Dec. (x. s) 
$B) 
e 12 P R: 1903; 49-P, La Ri 1903, I 


+ ~ . 


; eby therule of res judicata? We accord- l 


representatives were e not brought on record 
time : 4 x 

Held, that the appeal wasnot incompetent inasmuch 
as the term ‘opposite party’in O.IX, r.14 of the 
Oivil Procedure Code meant only the plaintiffs, 


in 


although the suit was one for partitipn, and the. , 


appellants were not bound to issue notice to the other 
set of defendants. [p. 861, col. 2; p. 862, col. 1.] 


Kailash Chandra Ray y. Hridoy  Chafidra Das (2), 


relied on . 
alini Kanta Lahiri v. Sarhamoyi Debya (1), dis-. 


tinguished. 
Rule against an order of the District 


Judge, Pabna'and Bogra, dated the 4th ` 


` August, 1926, 


. Mr. AtuleChandra Gupta, Babus Surjya 
Kumar Guha and Surajit Chandra Lahiri, 
for the Petitioners. js 4 

Mr. Gunada Charan Sen, Babus Bires- 
war Bagchi and Biraj Mohun Majumdar, 
for the 9 pposite Party. 

a? * JUDGMENT. 
° Mitter, J.—This Rule was issted on 
the opposite? parties to show cauge why 


the order of the District Judge of Pabna 


* 


and Bogra; dated tha. 4th of August, 1926, 


( 
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dismissing an appeal against, an order 
made under O. IX, r. 13 ofthe Civil Pro- 
cedure Code, on the ground of non-joinder 
of necessary parties, Should not be set 
aside. | 
- The facts .which, are necessary to be 
considered, for the purposes of the Rule 
are these: The «opposite parties Nos. 1,2 
and 3 brought & suit in the Courtof the 
Subordinate Judge of Pabna against the 
petitioner No. 1 and the mother of peti- 
tioners Nos. 3 to $ and of the late Bir 
Asutosh Chaudhuri (whose estate is now 
represented by the petitioner No. 2) and 
47 other ‘persons fo» partition of certain 
lands within certain touzis of Pabna qnd 
Rajshahi Collectorates -and for specifica- 
tions of their shares therein with respect 
to their zemindari and patni rignts; 23 
other persons, who ‘were holders of a 
superioreinterest in the  fouzi concerned, 
were subsequently added as defendants 
to the suit. “On the 21st February, 1923, a 
preliminary decree was passed in the said 
suit; some of the defendants filed a petition 
of compromise and the preliminary decree 
was based on a compromise as against the 
said defendants and was ex parte against 
the other defendants including the peti- 
tioners; the petitioners alleged that they 
were not served with summons and they 
came to know of the preliminary decree 
on the 10th Apfil, 1923; on the 27th April, 
1923, petitioners appljed to the Court 


"under O. 1X, r. 138 0fthe Civil Procedure 


Code for setting aside the ex parte decree; 
the Subordinate Judge dismissed 
applieatiqn on the 19th March, 1924; against 
the said order of dismissal the petitioners 
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learned Advocate for the petitioners that 
the lower Appellate Court had declined 
jurisdiction-in not hearing the appeal on 
the merits as the appeal before him was 
competently broughtand notice was given 
to the plaintiffs (who, itis contended, are 
"opposite parties" to the said applica- 
tion within the meaning of O. IX, r. 14 
of the Oivil Procedure Code), A prelimi- 
nary ebjection has been taken to the *hear- 
ing.of this Rule on the ground that the 
Rule cannot be heard in the absence of the 
heirs of respondent No. 30. It may be 
stated here that an application by the heirs 
ofthe respondent No. 30 for being added 
as en opposite party to the Rule was 
made to us and we refused this applica- 
tion. The question raised by the preli- 
minary objection as to the competency 
of the Rule depends on the view which we 
take as to the competency of the appeal 
before the lower. Appellate Court. On the 
determination of the question involved in 
the Rule the questfon raised by the 
preliminary objection will depend. We, 
thcrefore,eproceed to consider the sound- 
ness of the point 1aised hy the learred 
Advecate for the petitioners, . The ques- 
tion depends on the construction which is 
to be put on O. IX, r. 14 of the Code of 
Civil Procedure. The Rule runs as fol- 
lows:— f 
“No decree shall be set aside on any 
such application as aforesaid unless notice 
thereof has been served on the opposite 
party.", : i 
e It is cohtended on behalf of the petitioners 
that the words “opposite party” mean the 
plainiiffis in the present partition suit on 


preferred an appeal to the District Judge of whom notice of the application was admit- 
Pabna making the plaintifs and all other tedły served. Qn the other hand, it is 
defendants parties to the -partition suit, confended on behalf ôf the opposite party 
Respondent Nó. 30 Jatindra Nath Chak- that it is a suit for partition and as the 
ravarti haying died his heirs were not :positiod qf the defendants inter se is the 
brought on the record of the appeal within -position of counter-claimants, the words 
the time limited bylaw; respondent No. 50, “opppsite party” would include the defend- 
viz, the Maharaja of Natore*having died ants besides the petitioners, and reliance 
his heirs were not brought on the record. has been placed on the following observa- 
of the saideappeal. It may be mentioned » tions of their Lordslfips qf the Judicial 
here that the Maharaja isa holder ofthe Commfttee in the case of Nalini Kanta 
superior interest and .is,not a necessary Lahiri v. Sarnamoyi Debya %1):—“If any 
party to the suit of partition’ amongst .coSharer applies for a partilioneof a pro- 
the Rolders of the inferior interest. Jhe., Perty he must make the other co-sharers 
District Judge dismissed the appealeas- defendants, because the partition which is 
. x . . *. e. 

e eb and 39. PU ERIS renvondent (1) 24 Ind. Cas, 294; 41 I. A. 247 at p. 248. 1) Q. We 
. < N. 531; 27 M. L.J. 76? 1 L. W. 607; 16 M.L EM 

» On these facts the present Bult wab gb- (1914) M, W. N. 948; 2310.1.3,23; 17 Bom'L; RT 
tained and itis contended before us by the e 0). . i dol 


yl 
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made in his favour is a partition against his 
co-sharers. That which gives him a portion 
of the praperty takes away all right which 
they would otherwise have to that portion, 
and,..therefore, it is a decree against them, 
and in favour of himself." M 
We have considered the two conflicting 
contentions and it seems to us thst the 
words “opposite party” ‘would mean the 
plaintiffs who obtained the ex parte decree 
against the defendant and as notice was 
given tn the: plaintiff the learned District 
Judge was wrong in dismissing the appeal 
on the preliminary ground, The learned 
District Judge will, tkerefore, re-hear the 
appeal on the merits and if he finds that 
no summons was served on the petitioners 
‘he wil set aside the ex parte decree 
against them and proceed to re-hear the 
partition suit but he will not set aside the 
decree against the other, defendants as the 
proviso to O. IX, r. 13 cannot be given 
effect to in the absence of some of the 
defendants. It will bs open to the plaint- 
iffa and the other defendants who have 
not applied to set aside the px»eliminary 
decree .to take any objection that may be 
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will pay the opposite party costs which we 
assess at 2 gold mohurs. 

anton, J.—1 a£ree. 

A.N. A * Rule made absolute 


—— to. 
? 

. 

e. 


"| MADRAS HIGH COURT. 
Stconp Oivin APRSAL No. 1254 op 1923, 
, April !, 1926. 
Present : —Mr. Justice Odgers, 
GOVINDA BHATTA AND OoTHERS— 
DzrENDANTS No. | to 4—A PPELLANTS . ' 
s VETSUS : 
MARUVALA RAMA BHATTA-—PL41NTIFF 
— RESPONDENT. ‘ 

Easements Act (V of 1882), 5. 13 (b)-—Hasement of 
necessity, nature of—Question of fact—Right .o take 
water, whether can be an casement of necesswy. 

The question whether an easement is en easement 
of necessity or not is a question of fact te be decided 
on the circumstances of each ease. [p. 863, col. 1.) 

There can be an eassment of necessity to take water 
from another'* land. [ibid.] ; 


Second appealagainst the decree of the 


open to them arising out ofthe new state Court of the Subordinate Judge of South 
of things if the ex parte decree isset aside Kanara, in A. S. No. 96 of 1922, preferred 
and the suit against the petitioners be against that of the Court of the District 
proceeded with, The view we take re- Munsifof Puttur, in O. S. No. 270 of 1920. 
ceives indirect support from a decision Mr. B. Sita Rama Rao, for the Appellant. 
of the learned Chief Justice and Mr. Justice Mr. K. P. Sarvothama Rho, for the Re- 
Mookerjee,in the case of Kailash Chandra gpondent. B 

Ray v. Hriday Chandra Das (2) relating JUDGMENT.—In this 


provisions of O. IX, r. 9 of thé Code willbereferredtoas19/9areinquestion. This 
of Civil Procedure in a suit which was plot together with the adjoining plot at the 
brought to set aside a preliminary and north 132/1 were at one time in the owner-- 
final decree for partition which was dis; «hip of one person called Shankara Bhaftar. 
missed for default. 2 dE: ° 


gold 132/1 to the defendants under Ex. 


case water - 
to an order made under the analogous rights in respect of a piece of land which: 


On the 6th of October, 1916, this person. 


e against afother as the position of 


f. 1924 Oal 814. 


The view wetake is not also inconsist- 
ent with the decision f the Judicial 
Committee to which  referenceehas been 
madé as there the question arose as 
what is the effect ofa decree between the 
defendants in a partition suit inter se and 
their Lordskips lajd down that such a 
decrée will, have the effecteof res jydicata 
and will bag a subsequent suit for parti- 
tion instituted by one of the defendants 
defend- 
that * of 


ants in a partition ‘suit is 


gounter-claimants. The Ruleigfnade absolute, 
' but under the circumstances the petitioner’ 
e.t e . 


* (2) 88Ind. Cos. 958; 39 O. L, J. 367, at p. 369; A. L 


: 19/9 te 
fp: the plaintiffs allege that the mamool prac- 


I, and on the 17th of March’, 1917, he sold 
the plaintifs by Ey A. Now 


tice from time immemorial is toirrigatel9/9 
by water or$ginating on 132/1, that, 19/9 is 
-a bale and that the only source of supply of 
e water to it is that just referred to. The case 
is complicated by the fact that the contract 
for sale to the plaintiffs, which preceded 
Ex. A is” earlier than the transfer deed 
eto phe defendant Ex. I. The first ĝues- 
-tion argged is as te whether or not tbis ig 
an easement of necessity as hasbeen found 
by both thé lower Courts., The Munsif 
sayg'that*19/9is a bale field as admitted by 
the defendants and wasclassiffed as No. 1 


( 


foi L c. 1937} GOVINDA BHATTA v. Makt 


nanja, double crop in the SettJement, Regis- 
ter of the village. He also observes that two 
crops were being raised onthe land tille re-: 
cently and that spring which was alleged 


‘by the defendants to be, the. water source 


for 19/9 was not “a source of irrigation for 
any field. Both the Courts have found as 
stated that the easement is one of neces- 


m sity forenjoying 19/9 as a bale field. Now 


as against that finding it has been urged by 
Mr. Sitarama Rao for the appellant that 
this is not sufficicht. “An easement, of në- 
cessity does not mean an ‘easement of 
convenience or something whereby your 
enjoyment of your property is increas- 
ed, butit must mean a thing without which 


`, you cannot enjoy your property ‘at all, 


as a dock. 


and he refers to the well known case of 


` Union Lighterage Co. v. London Graving Dock 
“Go. (1) where it was held that it was «not 
, an eagnent of necessity for the owner of 
‘the dock to place thé tie rods outside his 


boundafy ahd within the limits of the land 
reserved by the previous common owner. 
But the Court there found that notwith- 
standing that, the dock was stil usable 
Reference is also made.to' 
Sukhdei Bibi'v. Kidarnath (2) where tke 
English cases are summed up and their con- 
clusions adopted and applied’ to the casein 


hand. But there it was found thatthe right 


was not absolutely necessáry for the en- 
joyment of thé respondent's share of the 
house as .another dogr could have been 
opened in order to afford access to his part - 
of the house. I take it that it is really a 
question of fact from the circumstances of 
each cage as to whether an easement of the 
claim is an easement of necessity or. not. 
Both the Courts have found on the evid- e 
ence that this is. an.'easernent of necessity 


meaning thereby, I suppose, that this ‘field 


is unusable as'a bale field unless this water 
is suppli. Reference was also made to 
Anania Murarrao Nalavde:v.Ganu Váthu* 2 
Surulkar (3). There one of the learned 


` Judges -says that no authority has -been 


quoted on the other side for the proposition: 
that the right to.take the water would be? 


. under any circumstances an -easement of 


necessity and the learned’ Vakil for the ap- 


‘pellanttriesto pintothe statemerta general 


proposition that you cannar have an Gases 
( mnt i302 ) Oh, 557 at at p. 573; 7» L E Oh. 791; 87 
NC j p Oas? 628; Ty x 467. E: ?. 410; 8A» L. J 
No 57 Ind, Ọs, 143, 45 B. 80; 22 Bom. L. B, 415. 
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ment of interest in water in dis country. ` 
As'at present advised “I eannot accede to 
that proposition. There is no such excep- 
jion in the Act and one cán well conceive 
gircumstances as for instance jn the case 
ig hand where such an easement.may be 
one of necessity. Krishnamarazu v. Mar- 
raju (4) only emphasises tlie fact that s. 13 


of thé Indian. Easements Act simply re- 
states'the English Law on the point. So then 


VALA RAMA witarrA..- 


it.seems to me that both the lower Courts . 


were justified under the circumstances of 
this case in coming to the conclusion that ` 
this was an easement of necessity. This is 
sufficient to dispose of the second appeal, , 
but another point has been raised and it is 
this. .It is said that if this is not an ease- 
ment of necessity under s. 13 (a) it must 
fall-under s. 13 (b) and is, therefore, simply 
a quasi easement and: that as the transfer to 
the defendant was some 5 months earlier 
than that of the plaintiffs; the section cannot 
‘apply bécause it must be “as it was” en- 
joyed when the transfer or bequest took 
place. This transfer to the defendant con- 
tains à curious clause by the vendor that he 
and his representatives heve no right to 
say that “the said water should. flow to my 
field'1-/9." Now the finding: of .both the 
Courts is that, as a matter of fact, the de~ 


fendant is in collusion. with the vendor, | 


They are relations and they have apparently 
combined in order to obstruct the plaintiff ` 
inhisrights. There is no doubt, therefore, 
on the evidence which I must accept that 
_ the defendant i isnot a bona fide purchaser, 


e\that is fo. say, that he took his transfer with 


the notice of the earlier contract in favour 
ef she plaintiff. It, thereford, seems to me 
he would not be entitled to any «ight under 
“his transfer as gZainst theeplaintifts rights . 
unter his contract plus transfér. I think, 
therefore, that on the second point also the 
plaintift: ds entitled to succeed. 

A curious thing has been brought td light * 


e 
« 


in the course of this case and itis this, that 


Chidambara, Rao v. Secretary of State for 
India (5) which is quoted hy the learned 
Counsel for the appellant im his favour and |, 
as it stands it distinctly refers to s. 13, cl. 
(c) in the catch-words, in the fiead-note and 
ia*the body of the judgment. But as point- 
ed'out by the learned Vakil for the appel-* 
lantin a judgment delivered by the sam, 
*slearned Judges on the next day and which 
euriously enoughds d as Rajat Sura- 


(4) ie aoe "15 M. L. J. 298, : 


o DM IX 


t 
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nine Venkata Papayya Rau v. Secretary of 

State for India (6)! they refer under ‘al- 

most in identical circumstances to s. 13, 

cl. (bh It looks at first sight as if one or the 
'' other of the,referehces must be wrong ang 
T simply mention this in order that the con- 
trolling authority of law reporting in this 
Presidency may*have it brought to their 
notice that two at present inconsistent 
judgments do exist side by side in Vol. 026, 
Indian Law Report Madras, Series. 

The appeal must be dismissed with costs. 


V. N. V, Appeal dismissed. 
ALN. AS v 
. (6) 26 M. 51. . 


> + 


CALCUTTA HIGH COURT. ` 
APPEAL FROM APPELLATE OrDER No. 377 
or 1926: A 
' June 8, 19:7. i 
Present:—Mr. Justice Page and 
Mr. Justice Graham. i 
BANKA BEHARI DEB—PLAINTIFF— 
AvPELLANT 
: * versus : 
BIRENDRA NATH DUTTA AND ANOTHER 
‘ |  —DEFENDANTS— RESPONDENTS. - 
- Civil Procedure Code (Act V of 1908), s. 161, 
0. XLI, r. 28,0 XLIII,v. (D(u)—Remand for trial of 
additional issues, legality of—Order of remand, whe- 
ther appealable—Tests of appealability—Inherent 
power of Court, when to be invoked—-Practice—- 
Treating appedt as revision. E 
, Where an Appellate Court, without deciding any of 
thé issues in a case, frames an additional isspe but 
instead of calling for a finding retaining tfe appeal 
+ on its file, reverses the decree ofthe lower Court 
and remands the,case to the trial Court, the order of 
remand isnot one made under O. XLI, r. 23 of the 


T 4, + E ii ` s N 
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1926, reversing that of the Munsif, Silchar, 
dated the 19th of December, 1924. 

Babus Trailokhya | Nath Ghose 
Paresh Lal Shome, for the Appellant. 

Babus Hemend?a Kumar Das and Beno- 
yendra Nath Palit, for the Respondents. 

z JUDGMENT. , 

Page, J.— This is an appeal from an 
order of the learned Subordinate Judge of 
Cachar remanding for re-trial a suit heard 
by the learned Munsif of Silehar. At the 
hearing of the appeal'a ptelimigary objec- 
tion was taken by the. respondents that no 
appeal lay from the order of remand. It 
appears that after the hearing of the suit 
had peen concluded the defendant raised 
the question whether a large number of 
persons, more than twenty in number, re- 
presented by the plaintiff in the suit, were 
not members of an unregistered Company 
within e. 4 of the Indian Companies Act. 
During the bearing of the suit no issue was 
raised with respect to this questión although 
a few casual questions were addressed to 
the plaintiffeon the subject and the learned 
Subordinate Judge took the view that the 

‘issue as to whether the persons represented 
by the plaintiff were members of an un- 
registered Company formed for the purpose 
of carryingon a business for gain ought 
further to be investigated. Accordingly, 
the learned Subordinate J pige ordered 
that: “As the decision of the,case mostly 
depends upon the question whether it is an 
Association or Company or partnership con- 
sisting of more than 20 fhembers, acquiring 

*lands for the purpose of gain, and as no 
specific objection was taken in the (lefend- 
ants’ written statement, and no issue was 


and 


Oivil Proceduye Code and no appeal lies therefrom „framed, and evidence was not fully gene 


under O. XLII (1) (y) of the Cede. [p. 865, col. 4.] 
' Such an *rdeg is not a ‘decree’ *within s.2 of dhé 
Code as it does mot finally determine all or any of 
the matters. in controversy in the fuit, and,is not 
e Consequently appealable under s. 100 of,the Code. 
ibid.] e . a) 
x : 5 the memorandum of appeal from such an order? 
čan be treated as a petition for revision. [p. 865% col. 
2 


" e . . k 
Itisnow wellgetiled that a Court ought not to 
make wse of the inheyent jerisdietion with which it 
- is invested in cireumstances to whifh the provisions 
of the Code of Oil Procedure are applicable. [ibid.] 


Whether en order of remand is appealable or flet 
depends on whether the order is really one under 
O. XLI, r. 22 of the Code and not op whether the 
Jadge purported to make the ordes under O. XLI, 
r. 23. [p. 866, col. 2.] 
` [Case- vw discussed.] e. . 


Appdalagainst the order of the Subor- 
cinate Judge, Oachar, dated the €0th of June, 


into, the case must go*back to the lower 
Court for the determination of the question, 
I, therefore, frame the following issue '' W he- 
ther the plaintiff qnd 28 persons agmention- 
ed in Schedule 1 of the plaint formed a 
Company or Association or partnership for 
acquiring lards for the purpose of .gain, 
and if so, whether the suit is maintainable 
ander s. 4 (2) of the Companies eAct. . The 
Court below will allow the parties to give 
evidence on the point and hear their argu- 
ments, angfif it is satisfied that they have 
formed a Company or Association or part- 


pose of gain, and it was not*registered 
under tHe Companies Act, the guit will -be 
digmassed. But if the case does not come 
within the purview of s, 4 (2) of the Indian 


nership for acquirtng lands for the pur-' 


o 


t 
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Companies Act the suit will be decided on Debya (3). The order now before the Court 
the merits on the evidence alfeady adduced having .been made ,without jurisdiction, 
by the parties. He*will consider the effect and being one from which no appeal lies, 
of the defendants" purchase by kobala in my opinion, this Court. has jurisdiction to : 
(Ex. B), i é, whether they have pur- *treatthe memorandum of appeal as an ap- 
chased 1 bigha of plots Nos. 208, 207 or 203 *plication to the Court to revise the order 
or less.. The appeal is, therefore, allowed. tinder s. 115 of the Code of Civil Procedure: 
The debree of the lower Court is set aside, Baikunta Nath Goswami: v. Sita Nath. 
and the suit if remanded to the lower Court Goswami (4), Mohini: Nohan Roy v. Ramdas 
for disposal according to the directions Paramhansa (5), Merali Visram x, Sheriff 
given above, Costs will abide the resul", Devji (6) and Venkata Rrmayya Apa Row 
It is against this “order that the present V. Chakali Veeraswamigadu (7). I am clearly 
appeal is brought. of opinion thatin the exercise of the powers 
In support of the preliminary objection which this Court possesses under s. 115 of 
the learned Vakil.for the respondents con- the Code of Civil Procedure the Court 
tended that no appeal lay from the order of ought to set aside the order of remand that 
remand as made, because the learned Bub- has been passed in this case as having ‘been 
ordinate Judge bad no jurisdiction to make made without jurisdiction. It was urged 
the order underO. XLI r. 23. Itisabundant- by the learned Vakil for the appellant that, 
ly clear that the order of remand as made inasmuch as a Courtto which an appeal lies 
was passed without jurisdiction, because has‘jurisdiction to remand a ease in the 
the learned’ Munsif who tried the case did exercise of its inherent jurisdiction in that 
not determine the case upon a preliminary behalf: [Abdul Karim Abu Ahmed Khan 
igsue, but heard and decided the suit upon \ Ghaenavi v. Allahabad’ Bank Ltd (8)]. the 
the merits. Thecondition precedent, there. Court ought to treat this order as having 
fore, to the exercise of the power of remand been made in the exercise of the inherent 
with which the Court is invested under powers possessed by the learned Subordi- 
O. XLI, r. 23 wasnot fulfilled, and the order nate Judge. lam not disposed to hold that 
of remand as made could not validly have the learned Subordinate Judge in the pro- 
been passed under r. 25, and was ultra per and exceptional circumstances in which 
vires the Court that passed it The result the inherent power of thé Court may be 
is that no appeal lies from the order as invoked would not have jurisdiction toorder 
made, for, mfder O. XLIII, (1) (u) an appeal a suit to be remanded, indeed, I should 
only lies 1f the order of remand has been insist that he had; but it is now well-settled 
passed under O. XLI, r. 23. oes ak DEAE E of the e | 
erent jurisdiction with which it is investe 
Again, the ordér for remand as made, in in éimcumstanees to which the provisions of 
my. opinion, did not itself finally determine the Code of Civil Procedure are applicable : 
all oreny of the matters in controversy bet- Abdul Karim Abu Ahmed Khan Ghaznavi 


ween the parties, and it was not a decreas 
Withins, 2 of the Code of Civil Procedure, E E uie) Aor edd Mohan 


therefore, no appeal lay from this order of . The 
, result4s that tho 6rder to. which 'ex- 
ph H being a d ms 8.°100 of Geption hag been taken will be set aside, 
a Qjvil Procedure Code e opinion andethé learned Subordinate Judge must 
that I Rave stated, namely, thatthe lower Li ceéd to hear the appeal according $o 
Appellate Court possessed no jurisdiction law. In making this order in a° generab: 
to pass the order as made under O. XLI, fs we do so because it is undesirable that 
Y. 28, or otherwise, is in conSonance with the we should dictate to the learned Subordi- 


view expressed upon this subject “by 
Jenkinge@, J.. and Chatterjea, J. in Meni nate J udge the coyrse tlratehe should follow 


Mohan Mandal v. Ramtaran Mandat (1) by 3) 10 Ind. 0 
Walmsley and Huda, JJ., Mohendra Nath of 456. pao La b 345; A.L R. 1909, 


l . Ghakraburtty v. Ramtaran Baydapadhya (2) ** (4) 9 Ind. Cas. 296: 38 C 


C. 421, " 
e (5) 80 Ind. Cas. am 5 C. W. N. 271; A. I. R. 1924 
and by Greaves and B.B. *Ghose, JJ.» in Cal. 487; 39 C. L.J.5 W 


Radha Krishna Sala v. Kamal Kamini (6) 19 Tab Cas. IRA dg 105;13 Bom L R.1017. 


. vs (7) 45 Ind. Cas. 471; 41 M. 554: 34 T J 309; 23 
(1) 33 Inde Cas. 329; 43 O. us M M. L. T.951:4 L. W. 508; (1918) M. W. N 
(2) 55 Ind Cas, 96; 31 C. L, i. 357; 2390. W.N. | (B) 41 Ind. Cas, 598; 44 C. 929; 26 9. i "49; 216, 
1049, * W.N. 877, a 
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with regard to the appeal that has been 
preferred to him. It is-enough to say that 


- whatever order he elects to pass must be 


one that conforms to the law. 
I atn, of course, aware of the decisions im 


' Baseemat? Debi v. Taritbasani Dassi (9) 


Radha Krishna Saha v. Kamal Kamiti 


. Debya (3), Bhairab Chandra Dutta y.: Kali 


Kumar Dutta (10), Kayem Biswas v. Baha- 
dur Khgn (11), Gokul Prasad Har Prasad 
v. Ram Kumar (12), Kulsoomunnissa v. Ram 
Prashad (13), contra, Mohendva Nath Chak- 
vaburtty v. Ramtaran Bandapadhya (2) in 
which it has been held that although the 
Appellate Court which ordered the remand 
had no jurisdiction to pass the order as 
made under r. 23, nevertheless, if the learn- 
ed Judge passing the order of remand 
without jurisdiction in that behalf “pur- 
ported" to be acting under O. XLI, r. 23, 
he must be taken to have remanded- the 
eaee under O. XLI, r. 23, and that an 
appeal frem such an order would lie. 
The: later cases cther than Mohendra. 
Nath Chakraburtty’s case (2) decided by 
Walmsley and Huda, JJ. merely fol- 
lowed the decision in Baseemati Debt s case 
(+), but, with all due deferenceto the learned 
Judges who were parties to these decisions, 
I confess that I find myself ‘unable to 
assent to the reasoning upon which they 
were based. It is expressly provided under 
8. 104 of the Civil Procedure Code and 
O. XLIII (1), that no appeal shall lie from 
an order of remand under O. XLI unless 
the order was made under r. 23. I appre- 
hend that the meaning and effect of these 
provisions is that unless the order is one 
that the Court had jurisdiction to make 
under r. 23, thb order'is not subject fo 
appeal, and the proper mode of challenging, 


. its validity.is to file an application for revi, 


sion under s. 175. Of course, if the order 
of remand, as made, is a decree *within.s 2 
of the Code an appeal will lie from it, but 
the appe&l will not lie from such an order 
because the Court purported to make the 
order under 7. 22, but because it is provid- 
ed elsewhere in the Code that from such a 
decree an appeal shall Iie. Bué where,as 


* (9) 44 Ind. Cas. 410 31,0. L. J. 354. 
(10) 71 Ind. Cgs.493; 37 O. L. J. 491; . A. L R. 1923 e, 


al. 606, i 

(14) 89 Ind. Uas. 744; 42 C. L. J. 22; 30 C. W. N. 41; 
A. I. R. 1925 Cal. 1258. ° 

(12964 Inde “Gas, 878; 44 A. 176; 19 AL. J. 971; A. 
1. R. 1992 A. 251. "9 j 

(13) 67 fad, Cas. 713; 44 A. 492: £0 A. B,J. 321; 4 U` 
P. L. R. (4.)468; A. 1. R. 1922 AlL 226, | 
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in the present case, the order is nota decree, 
and is ultra véres, because their circumst- 
ances did not exist ¢n which alone the 
Court would have had jurisdiction to make 
an order underr. 23, under what principle 
of law can it be held that the order must be 
deemed- to have heen made under r. 23 
merely because the Court when passing the 
order “purported” to be actimg under r. 23? 
If it is contended that the order must be 
so regarded because otherwise an appeal 
will notlie, and injustice might take place, 


with all respect, that is to legislate and snot ° 


to administer thelaw. I invited the learned 
Vakil for the appellant if he could suggest 
any legal basis tosupport the view that an 
order which was not dnd could not have 
been made under r. 23 must be treated 
as having been made under r. 23. Ne 
answer was forthcoming end no satisfactory 
answer, I think can be found. In my opin- 
ion, it never was intended or contemplat- 
ed that whether an order of remand was 
appealable or not should depend not on 
whether the cgnditionslaid down by O. XLI, 
r. 23 had been complied with, but whether 
the learned Judge purported or did not 
purport to make the order under r. 23. It 
may be that onsome future occasion these 
eases will be further considered, but for the 
purpose of deciding the present case itis 
enough to say that,in myopinion,the learned 
Subordinate Judge did not pueport to act 
under O. XLI, r. 23. To my mirid it is rea- 
sonably clear that he iftended—and it may 


‘be also that he “ purported "—to act under 


Q. XLI, r. 25, forthe sole issue which he 
thought remained for consideration was the 
issue whether in fact the persons reprêsent- 


'ed by the plaintiff formed an unregistered 


Gompany or not; butiastead of sending 
that issue to be determined by the trial 
Court and retaining the appeal upon his 
own file, he erroneously and without ejuris- 
diction remanded tie suit for disposal by 
the trial Court. In these circumstances 
Baseemati Debi'scase (9) and the later de. 
cisions that followed that case do not apply. 

Although the appellant in effect has suc- 
ceededhe has succeeded notwithstanding 
that he brought an appeal instead of mak- 
ing an application under s. 115, and in the 


. Gircumstahces we make no order as te 


costs. |” . ] . 
eGraham, J.-lhe order appealed 
againstis ene pf thcse anomalous ordefs 
which cannoé be brought witbin*the pur- 


view of tither1t'28 orr.25 of O. XLIof the ° 


20 í 


[108 I. O. 1827] 
Code of Civil Procedure. It is quite clear 
that if cannot come under r. 23 because the 
suithad not been disposed of on a pre- 
liminary point as all tthe issues framed by 
the Muasif were decided Ti it does not 
come under r. 23, O. XLI, then there is no 
appeal against the order. Nor does it ap- 
pear to€ome under r. 25 of O. XLI since 
the Court hadeno jurisdiction if it proceed- 
ed under that rule to remand the case in 
the manner in which it has done but should 
have retained thg cage on its own. file. It 


appears to me, however, that probably what . 


the learned Subordinate Judge intended to 
do was to act under r. 25, but instead of 
carrying out the*procedure laid down in 


-that rule he, through some oversight, adopt- 


ed the procedure laid down in r. 23. It 
amounts, therefore,to this that the Court 
madeanorder whichit had no jurisdiction 
uüder the Code to make, It has been urg- 
ed al$o before us that the order should be 
deemed to,have been an order made under 
the inherent power of the Court under s. 151 
of the Code of Civil Prccedure and that in 
thatcase an appeal would lie As to whe- 
theran appeal would lie in those circum- 
stances the authorities are conflicting. But 
it seems to me that where the Code contains 
specific provisions dealing witha particular 
matter the Court ought not to invoke the 


. &id of s. 151. 


Under the particular circumstances of 
this case as no appeal lies the proper course 
for us to adopt is, it ¢eems to me to treat the 
memorandum of „appeal as an application 
for revision to set aside the order of the 
learned Subordinate Judge as being mad& 
withotft jurisdiction, and to send the case 
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and several decree—Exeeution against one judgment- 
debtor, whether step-in-aid against all. 

In the case of a joint ‘and geveral decree an appliea- 
tion for execution made against any one of the judg- 
ment-debtors is a step-in-aid of execution against all. 
[p. 868, col. 2.] 2 

Appeals from the orders of the Subordinate 
judge, Darbhanga, dated the. 2%st Septem- 
ber, 1926. ' . 

Messrs. L. K. Jha and D, C. Varma, for 
the Appellant. 

Mr. Janak Kishore, for the Respondent. 


JUDGMENT. 

: Mullick, A. C.J.—It is unfortunate 
that the learned Subordinate Judge has 
written judgments in these cases which do 
not sufficiently set out the facts, many of 
which appear to have been admitted before 
him but are now denied before us at the 
hearing: 

We think, however, that ths following 
factsare established. . 

A suit for partition was brought by Lachhmi 
Narayan Ojha and others against a large 
number of defendants among whom Mr. 
F. K Rawlins was defendant No, ll. The 
appellants before us, namely, Ramasray 
Prasad*Chaudhury the son of Babu Chhatra- 
dhari Chaudhury and Babu Bindeswari 
Prasad Chaudhury, the son of Babu Bhagi- 
rath Prasad Ohaudhuryare the transferees 
of the interest of Mr. Rawlins, Chhatradhari 
was himself defendant No. 31 in the suit 
but did notcontest it. He died shortly after 
the suit was instituted and on the 20th 
February, 1914,his sons Ramkagt Chaudhury, 
Ramasray Prasad Chaudhury and his grand- 
sone Rindeswari Prasad Chaudhury were 
substituted in his place. A- preliminary 
decree was made in the suit on the 15th 


back to him in order that hə may dispose * December, 1915,agai'nst Mr. Rawlins amongst 


of it adcording to law as my learned Hros 
ther has suggeste?. : 
Q ww Order set aside: 
Case remanded, 
e 


PATNA HIGH COURT. 
- APPEALS FROM ORIGINAL ORDERS Nos. 2:8 
AND 299.orF 1926, 
. July 15, 1927. 
Present :—Sir B. K. Mullick, Ks., 
Acting Chief Justice, and Mr, Justice : 
Wort.: e PES 
*RAMASRAY CHAUDHURE-OppositE - 
. Party—APPELLANT ^ | ° 
. 2 VETSUSe e s 
LACHHMI NARAYAN OAHA-— 
; . FUE E KEPANGAN 1. . 
Limitation Act (IX of 1908), Sch? I, Art. 18&—Joint 
. i i 


A, NGA. 
e 





others and against the above representatives 
of Obhatradhari. There was then an appeal 
by the plaintiff against the preliminary 
decrge-to thé High Oourt at.Patna which on 
the 30bh April, 1920, modified the decree of . 
the Subordinate Judge but did mot vary, 
the order as to costs in the Subordinate 
Judge's Court. With regard tg the costa of 
the High Court, whieh, amounted to 
Rs. 4,148-11 3. all tht respondents excepting 
reepondents Nos. 2, 3: and 9 in the High, 
Court, with whom we are not concerned 
"were held jointly liable. After the above 
‘decree of the High Court Mr. Rawlins sold 
his interest to Chbatradhari's heirswho were 
respondenis Nos. 34,35 and 36 ih*the Bigh 
Court decree.» A final decree ir the suit 
"was next made bythe Subordinate J üdgg 


. andon the 24th April, 1926 the decree-holder 


H 


all knowledge of this execution applifatión; 


' decree efr costs made by tte Subordinate. 
-Judge w4s joint and several ang that an 
2 » ; » I 
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application made against any judgment- 
debtor was a stép-in-aid ofexecution against 
all. ° 
' Thé fourth objection 58 that, in fact, there 
was never any decree for cosi against the 
appellants or their predecessor Chhatradhari. 
This is true so faras it goes, but the evi- 
dence is,and it has been assumed ‘by all 
. parties in the Court of the” Subordinate 
Judge, that the appellants purchased the 
share of Mr. Rawlins after the High Court 
decree and they are liable for all claims 
against Mr." Rawlins in the suit. The final 
. decree was made against them and they 
cannot be heard to say th&t although they 
got themselves substituted as Mr. Rawlins’s 
assigndes they are free of the costs decreed 
against Mr. Rawlins by the preliminary 
decree. The decree holder could not under 
the law resist the application for substitu- 
tion and as Mr. Rawlins was struck off érem 
the record, the decree.holder is entitled to 
look to his assignees for the execution'of the 
decree for costs against Mr. Rawlins, 
This disposes of Appeal No. 298 which is 
dismissed with costs. 


Lachhmi Narayan Ojha made the applieation 
for execution to which the present appeal 
relates. jt : 
' Appeal No. 228 arises out of the order ofe 
the Subordinate Judge, dated the 2iste 
September, 1926,in respect of that execution.* 
On the 19th April, 1926, the decree-holder 
also filed another dpplication for execution 
in respecj of the decree of the High Court. 
The Subordinate Judge's order in respect 
of this execution is also dated the 21st. 
September, 1926. 2 i 
In both cases the Subordinate Judge has 
dismissed the objection made by the appel- 
lant and-his co-eharers, ` 


‘In ArrEsL No 293 or 1926. |. 

The firat objection taken in this appeal 
is that the execution application of the 19th 
‘April, 1926, states that thedate of the decree 
under execution is, the 15th December, 1915, 
when, in fact, it ought to have stated that 
the date of the decree was the. 30th April, 
1920, when the High Court modified the 
decree of the Subordinate Judge., Ona 
reference to the execution application it is 
quite clear that ibis not the decree of the 
Subordinate Judge but the decree of the 
High Courtas subsequently amended which 
the decree-holder is executing. There ia 
distinct referenze to the High Court decree 
in the application and, as the decree-holder 
was not competent in law to execute any 
other decree, the parties and theSubordinate . 
Judge all understood ihat the execution 
application was in order in this respect. ° 

The next objection is that the application 
is barred by limitation even if it is held 
that the decree finder execution is that 5f 
the 30th April,.1920, as amended. To this, 
the decrae-holder replies,thatehere was a 
previous execution on the 28th April. 1923. 
'The learned Vakil for the appellants denies 


“In AppzaL No. 239 or 1926. 

This appealarises out of the execution of 
the appellate decree of the High Court made 
on the 30th April, 1920, and is confined to 
the costs of the High Court only. kat 

The Subordinate Judge has*djsposed ‘of , 
the judgment debtor's, objections on the 
point oflimitation by holding that as the 
application was made wéthin three years 
of the amendment made on: the 9th April, 
1924, the application for execution is within 
„time. It isnot necessary to proceed upon 
thig ground which involves the congidera- 
tton of the question whether time can run 
from the date of an amendment made after 
the'decree was barred by limit&tion. Lt is 
sufficient for our purposes to disposg “of the 
#aseon the ground that there was a previous 
execution application of the 28th. April,1923, 
from which the decree-holder is entitled te 
count time. The objeotion that this execu- 
tign application was made .againgt some 


but it is*found by the Subordinate Judge 
that it was, infact, made and was struck 
off for non-prosecution on the 28th April, 
1921. It. appeam to be a fact that there 
was such an application and, therefere, judgment-debtors other than the appellants 
ethe present application is within time. is of no avail, becauge the decree is joint 
The third objection is that the applicatione, and severalamd an application made against 
of the 28th April, 1923 will not be of any, any one Of fhejudgment-debtors is astef- 
av$il to the decree-holder because that was  in-áidg$f execution. e p . 
an execution against another ses” of judg- ,. The appellants were parties to tlre origi- 
meit-debfore. The reply to this is that the nal decree ef thesHigh Court and also to the 
decree as amended. Under both’ they are . 
liable* for costs? Furthermore, as” they are 


arising from thé existence 6f thè relations. 


[i ILO.197] — SURA4JDEO » RAMDÉWAN PANDE. | | 869 


the rapresentatives of Mr, Rawlins who was It is independent of the possession of any. 
à party to the decree of the Hh Court they’ property by the husband and it is inevitably 
are liable for Mr, Ratvlins's costs. . postponed to thé claims of creditors. Of 

The appeal is, therefore, dismissed With course, it is postponed to anf alienation 
costs, 4 . ’ , «of the husband's property and any attempt 
. Wort, J.—1 agree. , . =- ^ 6 create a charge in favoureof: the wife 

B.K.P ' ub Appeal dismissed, .fvould à fortiori be postponed in the event 


A. N. À. : of analienation of the husband's property 
l : i tia to creditors and on bankruptcy the whole 
f . of his property vests for the benefit of his 
eréditors in the Official Assignee. If there 
: eo. should be any surplus it may very 
MADRAS HIGH COURT. well be that the wife will be entitled 
Civi, Apprat No. 124 or 1925. to proceed against that; and she can 
Janugry 11, 1927. have a declaration that, after the creditors 
Present:—Sir Victor Murray Coutts under the insolvency have been paid or’ 
Trotter, Kr, Chief Justice and Mr. Justice after the composition has been effected with 
Srinivasa [yengar. them, she is entitled to a charge on any 
: UNNAMALAI AMMAL —PLAINTIFg— surplus remaining in the hands of the 
APPELLANT © Official Assignee. Indeed, if there is prov- 
" versus ` ed to be such a surplus, she may be entitl- 
E: W. WILSON Eso, OFFICIAL ed to come in this very suit and ask for a, 
ASSIGNEE or MADRAS axpaNorugg— charge. However, we will deal with it when 
Derespanrs Nos. l-3— RESPONDENTS. it arises. Asitis,in the present state of 


Hindu Law—Maintenance—Claim, by wife—Insolv- affairs the appeal must be dismissed with 


ency of husband, éffect of. : x costs. ^ 

The maintenance of a wife by a Hindu husband is loma. 
a personal obligation upon him arising from the Nes 2 Appeal dismissed, 
existence of the relations independent of the posses- A.N. A 


sion of any property by the husband and is inevitab- i 
ly postponed to the claims of the husband's creditors 7 EGIMUS 
in the event of his bankruptcy. k 
Jayanti Subbiah v. Alamelu Mungamma (1), fol- 
lowed. t , = 
Appeal ag&inst a decree of the Court of 


the Subordinate Judge, Mayavaram, in PATNA HIGH COURT. 


O. 8. No. 1L of 1921. . APPEAL FROM APPELLATE DEOREE 
: Loc “No. 1127 or 1924. 
i Rajagopale Iyenger, forthe Appel E i July 15, 1927. 
: b ane resent:—Mr. Justice Ross. 
Ner ee amish, for the Res SURAJDEO NARAYAN PRASAD 
i ; ] sos —PraiNTIFF—— APPBLEANT 
« JUBGMENT.—Mr, Rajagcpala Iyen Heras are 


. gar has argued «this appeal with great y RAMDEWAN PANDE AND QTHERS— 


courage but, the course of decisions'in éhis DEFENDANTA —RESPOSDENTS. . 
Presidency and elsewhere is completely Hipdu La&—Stridhan—Inheritance—Property ac- 
and abselutely against bim thowgh he has quised ghrough adverse possession, devolution of. 
been able to call one or two dicta which are Siridhan other thas sulka passes to daughters asti 
susceptible of being constrved as a hint daughters’ sons and sons and sons’ sons and, in default® 


that a wife’ entitled to “maintenance in ed form, it goes to her husband and go his heirs and, 


‘certain circumstancts will have a charge on failure of such heirs, to her,blood relations. There- 


ipso facto created. That very general fore, before the title of ethe womEn's blood relations 


language has to be very much cut down can be acceptefl with regard t$ her stridhan, it must . 
g : 


yr. bs shown ‘that her husband left no heirs, 
when one comes to the actual decisions It : . 2 ki 


ig enough for me to cite Jayatyi Subbiti, v. » 
sêt out that the maintenance ota wife ya 12080 Mysafiarpur, dated the 27th of Jube, 
: ie fe, 1924, contirmi nsif, Haji- 
hasband'is a personal ob*igstibn upon hifa pur. dated the 17th of September, 1923. J 
; Messrs. B. N*.Misra and Hareswå Prasad 
(1) 27 M. 45. , ii me Sinha, fox the Appellant: M 
"€ i |" @ $ E f 


| 3 M EH T ii 2 . * 


of such heirs, if the woman was married in anapprov- | 


> i Appealfrom the decision of thé Subordinate | 
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who bequeathed {t to Musanvmat Bhagwati, 
and that the plaintiff purchased it from 
Bhagwafi's brothers widow and her fatifer. 
The. defence was that .the .house had 
belonged to Durga Pande and that Bhag- 
wati inherited it as his widow and that the 
defendant No.1 is. an agnate of Durga 
Pande. The learned Stbordinate Judge 
found that no.title could be based upon, 
the Will of Kulwanty Kuer and that 
Bhagwati was in adverse possession to the 


irue owner and that the property thus. 


became her stridhan on her death. The 
question then is,on whom did it devolve? 


The law is stated in Mulla’s Hindu Law in : 


para, 125 as being that stridhan other 
than sulka passes to daughters and 
daughters' sons and gone and sons’ sons and 
in default of such heirs, if the wonfan was 
married in an approved form, it goes to her 
husband and to his heirs ,and, on failure 
ofsueh heirs, to her blood relations. The 
plaintiff's vendors were, nodoubt, Bhagwati’s 


' blood relations but, before their title can 


be accepted, it must be shown that Bhag- 
wati's husband left no heirs. Of this there 
is no evidemce, because this was not the 
case that was made in the plaint. The 
learned Munsif who tried the suit origipally 


pointed this, out and found that “there is’ 


nothing to justify the conclusion that after 
the death of Bhagwatithere were no hefrs 
of Durga, Pande and, therefore, the father 
and brother of Bhegwatj, thongh not heirs, 
got the property of Durga Pande,and that the 
plaintiff cannot ask the Court fo makg out 
a case for him if the one started ein the 
ePlaint is: not substantiated.” That seems 
to.me to be a very sound conclusion. The 


learned . Connsel for the appellant was- 


unable to point,to.any evidence that Bhag- 
watis husband lef no Neirs, and, in yiew 


. of the fact that the defendants claimed to 


be his heirs, thére was no ground on which 


"HAKIMA v, JIANDI. 


Messrs. Sarju Prasad and Bindhyachal - 
' Prasad, for the Respofdents. A Dean y 
J UDGMENT.—This is an appeal by the ' 
plaintiff inca suit for possession of a house, 
and for damages for use and occupation. 
The plaintiff's case was that the house ' 
belonged to Musammat Kulwanty Misrain’ 


` the 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
*FrngT Orvin APPEAL No. 24 or 1924. 
'" February 28, 1927. | 
Present:—Mr Rupchand Bilaram, A; J. O., 
and Mr. Lobo, A: J.C. * . 
Musammat HAKIMA AND OTHERS— 
PLAINTIFFS—ÀPPELRANTS 
versus 
Musammat JIANDI AND OTHERS— 


DEFENDANTS—RESPPNDENTS, , f 

Muhammadan Law—Acknowledgment—What con- 
stitutes acknowledgment—Intention to confer legitimacy, 
necessity of— Burden of proof—Presumptions— Union 
commencing im concubinage, effect of—Admission of 
marriage, whether conclusive evidence-—Evidence— 
Conflicking evidence--Apprecration—Tests to find out 
truth. 

The Muhammadan Law does not recognize legitima- 
tion or the adoption of a soh as under Hindu Law. 
It only permits of proof of legitimacy by indirect 
evidence where direct evidence of marriage is want- 
ing. [p. 876, col.1.] : . 6 

‘The onus of proof is in the first instance upon the 
person setting up an acknowledgment fo ptove that 
the expression “son” was used as meaning a legiti- 
ate son and that it was used, not casually, but with 
the intention of conferring legitimacy It is only 
when that burden is discharged that the two-fold 
presumption, viz., that the acknowledgee was the 
legitimate son of the acknowledgor and that the 
mother of the acknowledgee was the wedded wife of 
the acknowledgor, arises, and then it is for the other 
side to rebut such presumption. [p. 876, col 2.] |. 

Ashrufood Dowlah Ahmed Hossein v. Hyder Hossein 
Khan (4), Abdul Razak v. Aga Mahomed Jaffer 
Bindanim (5) and Habibur Rahamanev. Altuf Ali (6), 
relied upon. _e . 

Sadik Husain Khan v. Hashim Ali Khan (8), dis- 
tinguished. . 

Continued cohabitation ag husband and wife 
followed by birth after such cohabitation and treat- 
fhent tantamount to acknowledgement raise a prima 


facie presumption of legitimacy. [p. 878, col] 


Ashrufood Dowlah Ahmed Hossein v. Hyder Hossein 
Khan (4) and Masit-un-nissa v. Pathani ( 10), relied 
But no such presumption a»ises where the mother . 
of the atknowledgee admittedly started life with the 
father as his concubine. [ibid.] . | . 

Jariut-ool,Butool v. Hoseinee Begum (119, relied 
upon. . ! bd 


. : 
* “The effect of an acknowledgment of paternity 


validly madeas establishing marriage between the 
parenis of the acknowledgee may be a matter pÊ 
substantive Muhammadan Jaw, but the effect ‘of an 
admission of marriage as proof of such marriage is a 
qfiestion merely of adjective law geverned by 
Efidence Act. Its probative value depends 
on the surrounding circumstances and a Court may 
find, that mariage has*not been proved notwith- - 


the Court could conclude that Bhagwati's* | standing &dubitable proof of a clear admissions of 


brother and father were entitled to inherit marriage. (ip. 88b 


or to convey this property. ex 

~ Phe appëal is dismissed "with Costg. 
B. K.g.* Appeal dismissed. 
AN, Ad i A 


, eol. 1.] . 
Ghasanfar Ali Khan ye Kaniz Fatima (12), re$ied 


e& pon. e e DANCE. 
Irshad Ali v. Kaviman (13), distinguished. * 


. 
There®is npèbetter criterion for the truth, no safer 
rule “or investfeating cases of Conflicting evi- 
gence where perjury and fraud must exist on. the 


| 


[105 10. 1927] 
one side or the other, than to consider what facts 
are beyond dispute and to examineewhich of the two 
eases bast accords with éhose facts according to the 
ordinary course of human affairs and the usual habits 
of life. [p., 872 col. 1.] 

Meer Usud-oollah v. Beeby Imaman (1), relied 
upon. : 
Appeal'against the judgment and decree 
of the*First Sub-Judge, Hyderabad Sind, 
dated the Brè January, 1924, in Suit No. 21 
of 1921. - 

Mr. B. J. Desai, for the Appellants. 

Messrs. T. G. Elpkinston and Mulchand 


Hazarising, for the Respondents. 


"JdJUDGNMENT.—This case relates to 
the devolution of: considerable property. 
left by‘one Ghulamali,aSunni Muhammadan,- 
of Matiari. ° 
.Ghulamali was admittedly regularly mar- 
ried twice ; the first time in 1906, to his 
maternal uncle's daughter one Wassandi 
by wame who died in 1913, and the second 
time in 1916, to her sister Hakima plaintiff 
No. 1." Plaintif No. 2 is Ghulamali's son 
from Wassandi. Plaintiff No. 3 is his 
daughter from Hakima. Both are minors 
and their interests are protected by their 
paternal uncle Atta Mahomed. The plaint- 
iffs’ right of inheritance is admitted. 
Ghulamali was employed as a Judicial 
Munshi of the Resident Magistrate at Mir- 
pur Khas upto 1909, when his father died 
leaving congiderable property to him and 
his elder brother Atta Mahomed. Ghulam- 
ali then left service, and came to live per- 
inanently at his houseat Matiari. He liv- 
ed there till. his death which took place in 
1918. " 
Jiapdi, defendant No. 1, is also a resi- 
dent of Matiari. She is a Mirbahar by caste, 
and of a much lower status in life than,the 
plaintiffs. She lived with her mother Muri 
and her sister Halima at Matiari about 180 
paces. away from Ghulamali’s house. “For 
a few gears before Ghulamali resigned his 
service, Jiandi lived with him at Mirpps 
Khas as his mistress. At Matiari she appears 
to have lived up to the time of Ghulamali's 
death mostly in her mother's house, which 
was considerably enlarged in 1910, after the 
purchase of certain adjoining land. e 
Defendants Nos. 2 to 4 are Jiandi's chil- 
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and that their names should also be entered . 
in. the Record of Rights as co-sharera in 
Ghulamali's property. In1920, the Revenue 
Authorities granted Jiandi’s application. 
The plaintiffs theninstituted this suit for 
a declaration of their rights as she exclusive 
Reirs of Ghulamali and for an injunction 
restraining the defendants from interfering 
with .their possession. Defendants Nos. 2 
to 4 who are also, like plaintiffs Nos. 2 and 
3 minors, are represented by the Court of 
Wards astheir guardian ad litem. 

The lower Court decided the suit in 
favour of the defendants, The plaintiffs 
have now come to us in appeal. 

A mass of evidence has been adduced in 
the Court below by both parties, on the 
single issue of fact which arises, viz,, whe- 
ther Jiandi has been proved to be the wed- 
ded wife of Ghulamali. The evidence for 
the defence consists of (a) the evidence of 
the actual marriage which is said to have 
taken place in 1910, (b) the fact of the 
performing by Ghulamali of the akika or 
tonsure ceremony of defendants Nos. 2t04, (c) 
an admission by the deceased of his mar- 
riage with Jiandi and an acknowledgment 
by him that defendant No. 2 was his son, 
said to have been made to a Pleader named 
Jethsing, one of the principal witnesses in . 
.the case, and (d) an acknowledgment in 
writing as to his marriage with defendant 
No. landof.thelegitmaey of defendants 
Nos. 210 4said to have been made by 
Ghulamali on a flyleaf of his Qoran shortly 
before his death. 

The evidence for the plaintiffs is more or 
less of a negative character, and consists of 
(a) evidence of friends and, relatives inclu- 
ding Atta Mahomed and Hakima denying 
knowledge of the marriage, €b) documents 
executed in *avourof Jiandi aad relating 
to her orig her name in 1910, 1916, and 
191%, wherein she is not described as the 
wife Sf Ghulamali, but as the daughter vf 
Muhamed, (c) evidence, of Jiandi’s *conduct 
ih living outside the purdah inconsistent 
with her being a married wife ef an Akhund 
and (d)evidence hat the writing in the 
Qoran is not genuine. * * 

We dre at a considerakle disadvantagé, 


en, defendant Ns. 4 being*a posthumous „ein appreciating the or&l evidence in the 


r 
V On the death of Ghalfmali Jiandi „case. 


applied to the Revenue Authorities fhat'she 
was als the wedded wife ef Ghulamalj 
having married him afte» his return to 
Matiari, that defendants Nos.e?te4 were 
Ghulamali's children bornin lawful wédlock, 

ci j ig 


The trialin the lower Court was 
protracted, and the evidence has been ‘te- 
corded bysno less than three Judges. The 
Judge-who delivered the judgment “has 
recorded gQnly*the evidence of Mre Stott, 
the hand writing expert. We have, there: 


|| 
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fore, no consideredopinion of the trial Court 
as tothe demeanour of the withesses in the 
case, and as to the weight to be attached 
to their evidence. We areleftto estimate 
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sons lived there and not in the havelt of 
Ghulamali. 3 


The deed of purchase'relating to the plot 
adjoining Jiandi’s mother'shouse is Ex. 257. 


the latter from what has been elicited in *It is dated June 21, 1910. It’ recites inter 


cross-examingtion. 
The evidence of the principal witnesses* 
on either side hasbeen attacked as parju- 
red, Our difficulfies have been further in- 
creased by the fact that the evidence of 
some of the witnesses bears palpable traces 
of having been procured in the first in- 
stance in the Record of Rights enquiry 
under pressure, orof its having been sub- 
sequently tampered with by the opposite 
party. In analysing theevidence for our- 
selves we can not do better than examine 
it in the light of the observations of their 
. Lordships of the Privy Council made forty 
years ago, in the case of Meer Uusd-oollah 
v. Beeby Imaman (1) that “there is no better 
criterion for the truth, no safer rule for 
investigating cases of conflicting evidence 
where perjury and fraud must exist on the 
. one side or the other, than to consider 
what facts are beyond dispute, and tg esd- 
mine which of the two cases best accords 
with those facts, according to the ordinary 


course of human affairs and the usual habits 
of life". 


Now, itis common ground that Jiandi 
belonged to the caste of Mirbahars or 
Mohanas' (literally boatmen or fishermen), 
a caste of much lower in social status than 
that of Ghulamali, that she lived as a mis- 
tress of Ghulamali, up to the time of his 
fathers death anda year thereafter, that 
her elder sister Halima likewise lived as 


a mistress for a number of years of the eby cl. 


withess Mahomad Hussain who is a relative 
of Ghulathali'and phat it was only shortly* 
before thi? suij that Halima dnd Mahomed 
Hussain have discontinued living thus to- 
gether. It is equally clear, except for the 
aelegation by Jiandi herself, and by the 
witness Mahomed, the ex-cook of Ghulamali 
that fora few days off and on she lived in: 
the haveli of Ghalamali (i. e. the house. 
where theladief of the damily lived under 
strict purdah) thaf Jiandi always lived, 
*after Ghulamal»s return to Matiariin the 
house ofher mother and in the extension*e 
. thereof after the purchase in 1410 ofthe: 
adjoining plot; that she gave bigth to all 
theschildren in that house and that her 


pos 
. (05 WR. P. O. 96 at. p. 2 
,. P. O. J. 46; 4 Bar, P. O: J. 89; 


; IM.LA 19; 1 Suth. 
BERE o 


alia thatthe plot in question has been 
purchased by Halima and Jiandi "daugh- 
ters of Mahomed Mirbahar caşte ‘Mifbahar 
occupation house-hold work’*for a sum of 


"Rs, 150-0 from one Pir Bakadar Shah and 


others that the executant Pir would not 
attend the Sub-Registrat's office (presumab- 
ly on account of his status in life which 
made it derogatory for him to do so), and 
that the extra charges payable to the Sub- 
Registrar for attending at his house will be 
borne By the purchasers. The deed appears 
to have been presented for registration at 
the Sub-Registrar's offide by Jiandi her- 
self and her, thumb mark taken on it. 
This documsnt speaks volumes agginst 
Jiandi having married Ghulamali before 
the date of its execution. It is prima facie 
proof that Jiandi was not then known to 
the sellers, the, attesting witnesses and the 
bond-writer as a married woman, that she 
was not living in purdah and had no objec- 
tion to going to the Snb-Registrar’s office to 
formally present the document herself as 
required by s. 32 of the Registration’ 
Act. If it was derogatory for a Muhammadan 
Pir to attend the Sub-Registrar’s office, it 
was still more so for the wife *of a respect- 
able man like Ghulamali. The presenta- 
tion of the document was formal and could 
have been done either by Halima who was 
agimittedly a concubine or by any represen- 
tative of the purchasers as provided 
(a) of s. 32. The endorsement 

by jhe Sub Registrar in complianeg with 
59 (a) must be psesumed to have 
been cerrectly made and is proof that Jiandi 
herbelf attended the Sub-Regtstrar’s office 
and put her mark on Ex. 257. gfandi's 
explanation as to the circumstances under 
which the deed was executed is unconvinc- 
ing. She admiis having put her thumb 
impression on the deed. (L. 520) but denies 
any knowledge ofits contents. cording 
to her £he plot was bought by Ghulamali to 
provide a separate house for her owing to 
domestic quarrel. {L. 140). If that was 
so, there Wane occasion for him to buy t 
in the,iame of both &isters, or to describe 
gbiandi in the sape way as Halima or for 
the Sub- Registrar to makea deliberately 
false emdoreement that the doctment had 
been presented’ at his office by Jiandi when 


gol 
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it was presented by Ghulamali and bore a 
thumb impression, not taken iw his pres. 
ence. . 

Another valuable piece of documentary, 
evidence is the .deed, of purchase, dated 
December 15, 1916, Ex 277. It is in respect 
óf a piece of land adjoining that purchased 
under Ex«25/ and is executed by Ahmed 
Machi, a cousin dé Jiandi's mother (L. 522). 
In this deed again Jiandi ia described not 
as the wife of Ghulamali, butas the daugh- 
ter of Mahomed. , , : ‘ 

There ia stilla third deed, Ex. 276, exe- 
cuted in Jiandi’s favour on November 30, 
1917, by one Usman. in respect of the pur- 
chase of certain agricultural lands. Here 
again, only a few months before the death 
of Ghulamali, Jiandi, is described merely 
as the daughter of Mahomed. The deed 
is attested by Ahmed. Usman was admit- 
tedly on visiting terms with Jiandi and 
her mother. (L. 640). Jiandi’s explana- 
tion about the recitals in the two deeds 
Exs. 277 and 276 is not intelligible. She 
states: that her mother and not her husband 
purchased the plot from  Afmed and 
got Ex. 277 written (L. 595); that 
she, her mother, and her sister a!l con- 
tributed to the purchaseof theagricultural 
lands referred to in Ex. 276 by sale 
of theirornaments (u. 630); and that her 
mother brought this deed to her. In the 
first place theye is no reason why Ghulam- 
ali should not have made the two transac- 

. tions for Jiandi or at€east paid for them 
if she was his wedded wife; in the next 
place why should her own mother nothave 
had Jiandidescribed asthe wifeof Ghu- 
lamali, er why should she have purchased 
the agricultural lands in the name of Jiandi 
alone whtn she aud Halima contributed to? 
wards the purchase * Usman Ex. 275 bas 
deposed to the deed Ex. 277 having 
been exeputed by himin the house of Jiandi 
and to thetdeed having been read*over in 


her presence. In this he is supported by tho* 


-attesting witness Abdul Karim Ex, 278. 
Notwithstanding Jiandi's denial it is more 
likely than not that shé herself entered into 
all the three transactions of 1910, 1916, and” 
1917 and that she knew how she had been 
.deseribed in the deeds. e : 
'"Matiariis a small village cOgsiséing ‘of 
only few houses. It is hardly” likely ethaé 
eithér her uncle Ahmed"'orher acquaintéace 
"Usman shóuld have been patties “to a mis- 


description in her name in the two deeds: 


‘in question, or that they, or the’ attesting 


| 
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witnesses and the bond writers of all the 
three, deeds should not have detected the 
misdescription if they knew of the. alleged 
' marriage. . 

Tho false and foolish attempts made sby 
Jiandi to explain the three documents have 
to @ certain extent strengthened the pre- 
sumption, whieh arises from the recitals 
contained in them, that up t6 few months 
before the death of Ghulamali she was 
know in the locality where she lived*to be 
unmarried. 

‘The alleged marriage of Jiandi is said to 
have been taken place atthe otak of Ghu- 
lamali at about lU P. m. about a year after 
he resigned service, And four or five days 
after the birth of plaintiff No. 2. 

In her anxiety to explain how she sub- 
mitted to a life cf concubinage for a period 
of three yeara she has offered two contra- 
dietory and impossible explanations. Ac- 
cording to, her, Ghulamali had been so 
enamoured of her, that he had proposed. to 
her mother and brothers that she should be 
given in marriage to him. Her brother 
Hashim however insisted as a condition of 
the marrifiige that Ghulamalishould in his 

. turn procure the band of.a giri of his 
family for Hashim (Ll25-20). This condi- 
tiun is absurd on the face of it. It was 
almost impossible for Ghulamali to pro-’ 
cure a girl of his caste fora fisherman. If, 
however, this wasthe condition imposed by 
Hashim there isno explanation why Jiandi 
heiself agreed or was permitéed by her 
mother and brother, to live as a concubine 
before jhe condition was fulfilled. The 

*second explanation offered by Jiandi for 
the delay in performing her nikah is that 
Ghufamali did not wish to marty a low caste 

woman during ithe lifetime of, his, father 

(L* 7z) prasupfably for fear of his 
being disowned and deprived of his inherit- 
ance. Lt that Was so, then again, as Ghulam- 
ali’s father died in 1909, there was no occa- 
Sion for Ghulamali to delay the marriage 
for dully one year, or to perform a secret 
marriage with Jiandi,or to ,keqp herin a 

"separate bouse, not only duying the life 
time pf his ,first Wife hut even during 
the three years 1913 to 1916, when he had 
no other wife. a. 

."it again Ghulamali was anxious to avoid 
bib marriage cuming to the knowledge of 
his relatives at the time when festivities on 

**the cceasion'of the birth of his, frst sam 
were in progsesspand his elder brother for 

whom he aad respect, Was on leave at 


E má ^4 
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. Matiari, was the most inopportune time for as inqniryàs substantive evidence’ in this: 
. holding a secret marriage. The otak was case, He hag urged that both these witnesses 
. not the exclusive property of Ghulamali. ` have denied knowl$dge -of the marriage 
. It was owned by him andhis cousins and was under pressure by” Atta Mahomed. Apart 
thécommon ‘meeting place of allhis mt&le from the fact that it isequally likely that 


: in that otak. 


relatives.e Ten o'clack nighttime was too 
early ari hour to perform a marriage in seĉret 


. Both Jiandi and Mahomed depose to 
Jiandi having been brought into the paweli 
to live with Ghulamali four or five days 
before the marriage and to have continued 
to live in it for a number of days -after her 

marriage when she was made to leave on 
account of domestic quarrels, Ifthat was 
so; then there was no occasion for ‘secrecy 

at all. . 

The only witnesses who depose to being 
present at the marriage are Jiandi herself 

Mahomed the ex-cook and Ali Mahomed 
the so called Mulla. We have carefully 


. considered this evidence’ and .have come 


to the conclusion that itis thoroughly un- 
reliable and untrustworthy. . 

Ali.Mahomed was according to his own. 
showing a boy about eighteen years old. 


they gave false evidence in the Record of. 
Rights inquiry on behalf of the defendants, 


' there is no warrant in law for treating their 


evidence in the Record of Rights inquiry 
as substantive evidence in the case. Wa 
decline to treat it as such. 


. e . 

The same witnesses have spoken to the 
akika or tonsure ceremony of defendants 
Nos. 2 aod 3 havings been performed by 
Ghulamali at his otak. Their testimony is ` 
of no value,. Assuming it to be true, it. 
does not help the defendants, as it was 
equally in the fitaesssof things that Ghulam- 
ali should help his mistress in performing 
the tonsure ceremony. The learned Counsel 
for the defendants has practically ádmitted 

- that this has no evidentiary valueone way 
or the other. . RA 

All the relativesof Gaulamali have denied 
all knowledge of the alleged marriage, have 


. He had not-acted asa Mulla of thefamily denied that Jiandi lived in the family 
before, nor hts he acted as such since. -house at any time or that Gaulamali treat- 
The only. apparent reason for his being ed defendants Nos, 2 and 3 (defendant No. 4 
sent for to officiate as a Mulla was that he being posthumous) as his legitimate sons. 

' was a neighbour of Jiandi and her mother. Their evidence has been atiacked on the 

This i$ equally a reason: for him to be ‘ground that they are all closely related to 

influenced:by them to give false evidence. Wassandi and Hakima and, therefore, in- 

Jiandis mother and brothers who aresaid terested in excluding defendants Nos. 2 to 4 

to have be$u present at the alleged nikah from inheritynce. "foro is also the evi- ' 

have not ventured into the witness-box. One dence of some friends* and neighbours of 

Shahzado mendicant, who was sa#d®to be, Ghulamali to the same effect. Haji Warris . 

present is alleged by Jiandi, to be dead. Ex.273, Sherali Ex. 287, Shuja Mahomed 

The remaining witness to the. marriage Ex. 283, Mahomed Daud Ex. 239, Dost 

Saleh, who at one time worked as acow-herd Mahomed Ex 291,. Hassanali Mx. 4293, 

of Jiamdi Has denied all knowledge of eh? Mahomed Rahim Ex% 304, Haji "Hussein 

. marriage. Two*witneeses were examined to — Kx 305, are not related to the deceased and 
prove that tbey had heard of the marriage. Support.the plaintiff's case. ° Atta Mohamed 

Afzal stated that he had received arinvita- occupies some statusinlife. Hepay8Rs 3,000 

tion from Ghulamali for the marri&ge/a day, as land assessment. Heisa retired Bub- 

before it took place, but he. did not attend Engineer of the P. W. D. (L..160) and 

as he was busy, and that on the follow- a Municipal Councillor It is diffigulé to . 

ing day he went to congratulate Ghulamali ,discard his evidence and the oral evidence 

when he was gêven a,present of dates. This , of other witnesses, some of whem are fairly 

. contfadicts the evidence thatthe marriage respectable, on the ground that they prefer 

was a secret,marriage. Accordihg to this one set of legitimate issue of Ghulamali to 

' witness the marfiage was performed opealy another merely because the latter are born 
and invfiations were issued. The other 'ofa fow*ceaste woman, and the mor so 

* witness Pir Bakadar Shah has denied know- ‘whfn their evidence finds eubstantiabsup- 

` ledge of the marriage. ` e ' ee, port in the dogumentary evidence and, con- 
The learned Counsel for the defendants. duct of Jiandi in going about without 

has Asked us to treat thetvidence of.Saleh. purdah,er at any rate in *semi-purdha . 

ights eohductconSistent with her being a mis- 


~ and Pi BakadarShah in the Reqprd of R 


[ 


H 
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` tress but inconsistent with her, being the 
wife of an Akhund. - ^ . ` : 

‘The mainstay of the defendants’ case hoy- 


ever is the evidence of "Jethsingh Pleader. 
This evidence is on three points. (1) an 


E 


alleged acknowledgment by Ghulamali in. 


. one of hisdetters to thb witness that defend- 
ant No. 2 was bis son (?) an admission made 
by Ghulaniali that defendant No 1 
; his married wife and (3) proof that the 
.writing on the fly-leafof the Qoran was that 
_ of Ghulamali. eas 


-In cross-examination, the witness was : 


‘put to a very. severe test. Some of his 
answers are not so convincing as to induce 
us ‘to place that implicit confidence in his 
evidence which his position otherwise 
demands. His evidenge discloses bias.pos- 
sibly unintentional, in favour of the defend- 
ants. On the first and second points he 
was giving evidence of what he had been 


told a number of years before and there, 


is possibility of his memory playing him 

false. : d E 
Though Jethsingh wason friendly terms 

with Ghulamali before the latter gave up 


his. appointment as Judicial Munshi, he. 


kuew nothing about the domestic affairs of 
his friend. He was not aware, if Ghulam- 
ali had .any other wife besides Jiandi or if 
he lived with Jiandi at Mirpur Khas ‘as 
his mistress, gr what children he had 
(Ll 292-320).0r ifhe was a tenant-in com- 
. mon with his brother eor what property he 
possessed ‘(L. 1 550-565). The first time 
Jethsing came in dbntact with Jiandi was 
in November. 1911 (L1 312.372, 430 and 
582) when he visited Matiari in response 
to a letter sent by Ghulamali stating that 
he wished’ to engage him in connection 
‘with a criminal ase pending against 
' Jiandi's brother. That letter has not: beep 
produced, but admittedly there was nothing 
in it to show that Jiandi was Ghuwlamali's 
wife (L.410). Itwas -at Ghulamali's otak 
and before he visited Jiandi and her house 
that Giulamali ie said to haveeinformed the 
_witness that Jiandi .was his married wife. 
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was - 


. both her dayghters. 


fe AS . 875 - 
toa Court question he stated that Ghulam- 


; ali. told him that he was married to Jiandi, 


that this was in answer to an inquiry made 
bythe witness himself as he. was dnxious to 
know why Ghulamali was taking intefest 
in'Jiandi's brother's’ case (Ll 680 to 610), 
Th$ witness was speaking ofan incident 
12 yeara old and it was not impossible that 
if Gàulamali said any thing at all about 
Jiandi, it was in equivocal terms quite con- 
sistent’ with Jiandi being his mistress and 
not his married wife. 

The witness admits that except on the 
first. occasion when Ghulamali was present, 
he visited Jiandi at her house to get in- 
structions from her on several occasions 
between 1912 and 1917, that she likewise 
visited him in hishouse at Hyderabad and 
that on all-those occasions she was-accompa- 
RS by her mother (L1 330-340, 470, 520- 

It is somewhat difficult to comprehend 
why Ghulamali did not personally interest 
, himself inthe three Court casesof hismarried 
wife's brother, but left the witness to 
receive iystruetions from Jiandi 
with the aidof her mother. Itis equally 
inconceiveable why, as defosed to by the 
witness, there should bave been.any quar- 
rels between Jiandi aud her mother over 
ornaments and money belonging to Jiandi 
as the wedded wife of Ghulamali, and what 


occasion witness had to constantly {remind . 


Jiandis' mother that Ghulamali had admit- 


_ted to him that he was married -to Jiandi 


(L1520 530). Jiandidoes not speak of any 
equarréls between herselt and her mother, 
but on the contrary she has deposed to the 
mother being so welhdeposed, towards her 
as to have the sale-deed Ex. 276 executed 
*ineher name alone though the purchase 
price. was contributed by “the, mether and 
The explantion that 


the „witness informed -Jiandi's; mother 


. about the admission by Ghulamali appears e 
‘to have been offered by the witness on the ° 


spur of the moment, in order to account for 
his. being called'as a witness'on* that point 


Jiandi wasenot present then. (L1. 75,399). When no one excepi himfseM knew about 


lt.is not -clear- what were the exact 
words used in the vernagular by the deceas- 
ed. , In eross-examination, the Witagss de- 
posed that Ghulamali had imformed hing 
that*Jiandi was his wife (L. 372). Ine re- 
‘examination he explained shat he thereby 
understood Ghulamali to say thateshe was 
his legally wedded wife. (Ling $80)* But 
at the close-Q0f his evidence, and in ans'ver 


it. The explanation appé&rs to’ us to be 
highly improbable. : 9) x^ 

*'In Mahatala Bibee v. Prince Ahmed Ha- 
eémoozooman (2), the acknowledgor, Prince 
Ghulam, Mehomed, .while proceeding to 


**England had requested the witngts Printe 
Rahimuddin 40 laok after his zenana in the . 


i Q)10Q.L. Ri 293. a a A 


e . ` . 


herself - 


ae 
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following words:—'"Here are my two wives 
Hamiduniss& and Mahatala. You are to. look 
after them and write to me about their 
health". *The, witness admitted that the 
expression used which hetransiated as seg- 
nifying .ewives" was "beebees". In ehe 
wakfnama executed by the acknowledgor 
he had likewise referred to the two females 
as "beebees" which was translated. by the 
Court, translator as "wives". Garth, C. J. 
drew attention to the fact that the word 
"beebees" might have been used with refer- 
ence toa, favourite concubine as wel] as to 
a nikah wife and refused to drawa :pre- 
sumption of marriage inthe caseof Mahatala 
though in the case of Hamidunissa the evi- 
dence of acknowledgment of her son as 
legitimate was accepted as proving her mar- 
riage. i 

In theabsenceof definite evidence show- 
ing what words, if any, were used by 
Ghulemali, in this particular case, and in 
view of the inconsistencies in the evidence 
of Jethsingh referred £o above, we are not 
prepared to hold that Ghulamali declared 

` Jiandito be his married wife. 7 

We shall presently refer to the legal effect’ 
ofan acknowledgment ofan admission of 
marriage. 

Jethsingh's evidence of an acknowledg- 
ment of sonship by Ghulamaliisequally of 
no value. Hespeaks oftwo incidents; the first 
a reference made by Ghulamali ina letter 
“that his wife (: e., Jiandi) wus bringing the 
boy to Hyderabad to gethis eyes treated” 
(14180 90). That letter has not been produc- 
ed and is pot proved to have been déstroy- 
ed. The witness had opportunities to look 
for it as he was examined on different days. 
The fact that ‘he was not required by efther 


party ta look for it was ng excuse for let-* 


. ting in secondary evidence. eThe secondin- 
cident referred toisan oral Statement, made 
by Ghulamali when the witness saw eefend- 

eant No, 2in the otak of Ghularfali* and 
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of the particular casein which it arises: 
ee Ali Khan v. Lalli Begum 


*Admission by thè acknowledgor that the 
acknowledges was his “son” may under 
certain cireumstances raise the two-fold, 
presumption that the acknowled gee was the 
legitimate son of the acknowlédgor and 
that the mother of the afknowledgee was 
the wedded wife of the aeknowledgor. 

The onus of prcofisin the first instance 
upon the person setting «ip the acknowledg- 
ment to prove that the expression "son" was 
used as meaning a legitimate son and that 
it was used not castally but with the 
intention of conferring legitimacy. It is 
only when that burden is discharged that 
the twofold presumption contended for 
arises which the othef sideis called upon 
to rebut, 

Iz Ashrufod Dowlah Ahmed Hossein v. 
Hyder Hossein Khan (4) while dealing with 
the amendment by the lower Appellate 
Courtof an issue raised in the case their 
Lordships sgid:— 4 

“Tt substitutes for the -ambiguous word 
'aonship' which might include an illegiti- 
mate son, the word ‘legitimacy’ and uses 
the word acknowledgment in its legal 
sense, under the Muhammadan Law, of ac- 
knowledgment of antecedent right establish- 
ed by the acknowledgment on the acknow- 
ledgor, that is, in the sense 8f a recognition, 


not simply ofsonship but of ‘legitimacy as 


a Bon". 

“In Abdul Razak v. Aga Mahomed Jaffer 
Bindanim (5), Lord Macnaughten refused 
to accept as sufficient proof of legitimacy, 
statements made by the putalive father toa 
witness that he was going to see, his gon, 
and in his Will bequeaghed his property to 
his brother and menticning that he had an 
Offspring in Burma whiclt Will was not 
produced but it was said to give the name 
oftheofispring dhd to contain a recital that 


e when he was told “that this was the boy he* “the brothershould give property to his off- 


had from Jiandi.” e 

Assuming that these statements were 
made they hawe ro probative value. 

The Muhammadan Law doesnot recegnize 
legitimation gr the adoption of*a son as 
under the HindueLaw. It only permitgof 
proof of hegitimacy by indirect evidence 
where direct evidence af marriage is want- 


ing. x 
I 


. * * 


e " e 
he quastion whether legitimaay by ac - 
: knowgetigment of paternity shbuld be pre- 

sumed ér not must be on the cizcumstancesy, J. 


spring. . . 

. In Habibur Rahaman v. Altaf Ali (6) there 
was unchallenged evidence to,prove that 
the deceased Sobhan had referred to the 


3) 9I. A. & at p. 18:* 8 O. 422; 4 Sar. P. O. J. 310; 
6 And. Jar. 301; 17 P. R. 1882; 4Ind. Dec. (N. &) 269 
. 


. OQ. 
(4941 M. I. A. 94 at pe104: 7 W.R P C.1; leSuth 
P. C. J. 659: 2 Sar. P. C. J. 223; 20 B. R.T, 


Sar. P. C. 9. 389* 10 Ind. Dec. qN.:s.) 1084 (P. C.). 
e A Ind® Ogs. 545; 46 O. 259; 23. Ô. W.N. 1; 29% 
68. . 


(5) 21 L A 56 qifp.70; 210.666; 4 M. L. J. 31; 6. 


. Sorabji would understand 


(1921) M. W. JN. 366; E 
N.'81; 48 C, 856; A. I° R. 1922 P. C. 159 “e 
n e. e 
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claimant Habib as his son in hjs letter on 
twoimportant occasions, the first when he 
wished the boy to be admitted into the 
Madressah, and the second when he wrote 
to Miss Sorabji and to Mr. Clayton the 
Collector of Ohitagang for the purpose of 
inducing 4 marriage "between Habib and 
the daughter of &alamatali Khan. In deal- 
ing with this point Woodroffe, J., has stated 
at p. 310.” : j ‘ 

“It is true that the Judicial Committee say 
that prima facie ‘my soh” means ‘my legiti- 
mate son’. But when we use the word prima 
facie we assume that there may be circum- 
stances which may beeconsidered to ascertain 
whether the primary meaning is- not nega- 
tived. In short,and for the aforegoing rea- 
song,my conclusions gn the important ques- 
tionof law mooted arethese: ‘lhe appellant 
has not established an acknowledgment in 
the senseo a clear intention to confer 
legitimacy on the plaintiff.................. if the 
plaintiff was" in fact illegitimate the Nawab 
by using the words ‘my boy’ ‘my son’ may 
have thought that the Oollectow and Miss 
these words in 
the sense of legitimate child and did not 
intend to enlighten them on this matter. 
What, in short, the Nawab seems to have 
done was to have made statement consistent 
with the illegitimacy of hisson possibly be- 
lieving that both Miss Sorabji and the Collec- 
tor would naturally interpret it in the sense 


_ that the plaintiff who was referred to as a 


son was the legitimate con”. 
' In this case thè marriage of Habib's 
mother with Sobhan was disproved as a 
fact andjn dealing with the effect of an 
acknowledgment generally the Court observ- 
ed shat dt operated only where on the 
evidence the marriage and legitimacy were 
left in doubt and not otherwise. The decfsion 
of the Caleuttà High Court was upheld in 
Habibur “Rahman v. Altaf Ali (Ij where 
their Lordships of the Privy Council have 
summarized the law on the subject at 
p. 120, as follows:— TT. 

“There is no legitimation under the 
Muhammadan Law................. eese 
By.the Muhammadan Law a son to be 


LIPPE 


“mate must be the offspring ofa man and 


his wife or of à man and his &lave; any 

(Tf 60 Ind. Cas. 837; 48 L A. 114; 40 ÑM. L. J. 510; 
33 O 4L. J. 479; 19 A. L. J. 414; 23 Bom. L. Ie, 636; 
29 M. L. T. $54, 14 L. W* 175; 
26 GoW. 
(P. 0). è 


°F See Page oft C| Ed. | 
[Page of 48 I. A.—|Ed.] . 
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other offspring is the offspring of a zina, 


that is, illicit connectios, and cannot be 
legitimate, The term ‘wife’ necessarily 
connotes marriage, but, as marriage may be 
‘constituted without any ceremonial, the 
exigtence of a marriage in any*particular 
case may be an open question. Direct proof 
may be available, but if these be no such, 
indirect proof may suffice. Now one of the 
wayeof indirect proof is by an acknowledg- 
ment of the legitimacy infavour of a son. 
This acknowledgment must not be merely 
ofsonship, but must be made in such a way 
that it shows thatthe acknowledgor meant to 
accept the other not only as his son, but as 
his legitimate son. It must not be impossible 
upont he face of it....... The acknowledg- 
ment may be repudiated by the acknow- 
ledgee. But if none of these objections 
occur. then the acknowledgment has 
more than a mere evidential value. It 
raises 2 presumption of  ma:riage—a pre- 
sumption which may be taken advantage 
of either by a wife-claimantor a son- claimant. 
Being, however, a presumption of fact, and 
not juriset de jure, itis like every other 
presumption of fact, capable of heing set 
aside bycóntrary' proof. The’result is that a 
claimant son who has in his favour a good 
acknowledgment of legitimacy is'in this 
position: The marriage will be held prov- 
ed and his legitimacy established unless 
the marriage is disproved. Until the claim- 
ant establishes his acknowleggment the 
onus is on him to prove a marriage. "Once 
he establishes an acknowledgment, the onus 
eis on thése who deny a marriageto negative 
it in fact”. 
e There is, in the words of thair Lordships, 
mo proof in the present case that the ac- 
knewledgment, *f any, was not mérely of 
sonship, but wa$ made in suchea Way that 
it showed that the acknowledgor meant to 
accept *thg other not only as a son but as his 
The learned Counselfor the defence hag 
relied on the case of Sadik Husain Khan 
^v. Hashim Ali Khan (8) “hit case is 
clearly distinguishable às “Sultan „Mirza 
was fhe gon $fa slave girl and not of a 
woman who had commenced eher life with 
tie Nabob asa concubine; thexe. was evi- 
“dence of-continued cohabitation between 


the slave giyl and tite Nabobas husband and 

(8) 36 Ind. Gas. 104; 43 I. A. 212; 31 Mà L. J. 687: 
14 A.L.J.4248; 19 0. O. 192; 18 BomelL; R.1037. 
21 O. W. N. 1302 (1936) 2 M. W. N. 577; 91'À& L, T" 
40; 38A. 627; 1P. L. W. 17:%4 O. L. J. 22, 2501. 
J. 363; 6 L, W9378; 10 Bur, L. T. 140 (P. ©). aa 


. 
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wife raising & presumption of paternity, 
Bulan Mirza awas,treated as the Nabob's 
son and not only acknowledged asa son 
by the Nabob himself to four witnesses on 

. different occasions, but there were clear àd- 

' missions by Fatma Begum the wife ofthe 
Nabob in many written documents as to*the 
sonship or hejrships of Sulan Mirza and 
those statements were considered good evi- 
dence of family repute. 

Now, no doubt, continued’ cohabitation 
as husband and wife plus birth after such 
cohabitation and treatment tantamount to 
acknowledgment raise a prima facie 
presumption of legitimacy Ashrufood 
Dowlah Ahmed Hossein v. Hyder Hossein 
Khan (4) explaining Khajah . Hidayut 
Ollah v. Rai Jan Khanum (9) and Masit- 
un nissa v. Pathani (10). The presump- 
tion was stronger in olden days in the case 
of sons born of slaves. The same presump- 
tion would not arise where the mother 
of the acknowledgee admittedly started 
life with the father as his concubine. It 
has been partinently pointed out in Jariut- 
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and the hand writing of Ghulamali. Ex 123 
reads as follows:— 
KD Ishall not deny the 

one. . . 

(2 During my lifetime I shall give 
Allahbaehayo, Ali Ahmed and their mother 
their "hag" (what is dué to thém). : 

3 Ishall livein the otak. dail¥ from sun- 
set to 10r. m. and shall some times visit 
them in their house also. I have not lied in 
all this. Otherwise this (i.e.the Qoran) 
will punish me". e 

To the writing is affixed a seal 
alleged to be that of Ghulamali. 

Paragraph 2 of the entry has been translat- 
ed by usin a slightly different manner from 
thé translation by the lower Court. The 
difference is however immaterial. 

This writing was produced for the first 
time in this litigation. A good deal has been 
Said on both sides on the question whether 


nikah to any 


which is 


the document is genuine or not ndas to its . 


effect, if genuine. e œ 
The:writing in Ex. 129 has been com- 


pared with that in charge sheets in five 


ool-Butoolv. Hosinee Begum (lJ) that"If criminal cases alleged to have been written 
it were once conceded that a woman by Ghulamali prior to. 1909 (Exs. 107, 336, 
once a concubine could be converted by 337, 334 ani 339) These exhibits have 
judicial presumptions into a wife, merely been proved to be in the handwriting of 
by lapse of time and propriety of conduct, Ghulamali by Rijumal, Resident Magistrate 
. &nd the enjoyment of confidence with of Mirpur Khas during those years. Jeth- 
powers of management reposed in her, sing does not pose to be an.expert in hand 
when and after what period of time should writing, (Line 212), but states that the 
such presumption arise? The ordinary writing in Ex. 129 is similar to that in the 


legal presumption is, that things remain in other éxhibits referfd to and similar to that. 


their original state". in the letters hbereceived from Ghulamali, 


Unlike the lady io Sadik Hussain’ tase (8, which letters however: he has not produced. | 


defendant No. 1 was.not aslave. She started His evidence finds a certain’ amount of 
life as the cqncubine.of Ghulamali. Defen- - support from that of Mr. Stott the _hand 
dants Nos. 2 and 3 were too young to afford writing expert, Ex. 346, whostates a 
any e¢idefice of their treatment as legiti* 106 (Lines 10-15) as fallows:— — ^ 
mate sêhs apd defendant Nb. 4 was not even “After carefully examining the writings, 
` born during Ghulamali's .lifetime. There Tam on the whole of the opinion that the 
: was no recognition by the relatives of writing of Ex. 129 was written by the writer 
Ghulamali of the sons as legitimate. No, of the encircled*writing on 107, 397, 338, 339 
presumption of legitimacy could, thereforé, and 236. I say on the whole, because, there 
arise from the alleged reference by Ghülam- isarathersmall amount of writing in Ex. 
ali to defehddnt No. 2as his son on that occa- | 129, and because very few words fond in 


6 page - 


sion deposedto by Jethsingh. . Ex. 129 are to be found 
The third point on .whicM eviderre has 
been given bs Jethsing is as to the resemb- 
lance between the handwriting of ehe 
e entry on the fly-leaf of the Qoran (Ex. 129) 


. 
e19) 3 Mal. A. 295; 6 W. R. P. C. 3f; 1 Sar. P. O. Je 
Sob 18 E R, 510. 
(10) 26 A. 295 at p. 298. I S 
- (QD M M.L A. 19% gt p. 209; 10 W.R, P.C. 10;2 
Buth. P. C. J, 56; 2 Bar. P. O. J. 243; 20E. R, 75. 


in the other 
exhibits". » 

On the other hand witnessess Atta 
Mahomede and "Noor Mahomed have 
denie that the writing in Ex. 129 isethat 
“of Shulamali. * . ke 

It was gtoutly contended that,Ex. 129 was 
not preved.to be genuine, Reliancé was 
placed qx the fact that Mr. $Scott did not 


lifow the language and tlie. character in 


(103 . o. 1927] 


which Ex. 129 was written, and that his 
examination ot the documents “was more or 
less casual,done merety with the aid ofa 


magnifying glass and mot with the aid “of 


mechanical appliancesafter taking enlarged 


_ photographs of the documents. 


It was ‘further urged and not without 
considerable ‘force that asthe signature of 
a person. was fnore difficult to imitate, 


. no attempt’ was, therefore, probably made 


to forge Ghulamali’s signature, but a seal 
had been substituted therefor, and no 
proof offered that it was the seal of the 
deceased. It was also pointed out.that 
there are certain marked differences between 
the writing in Ex. 129 and in the proved 
writings of the ‘deceased which may be 
accounted for both on the theory. thatthe 
handwriting of Ghulamali ‘had very 
probably changed during the intervening 
period of eigat years or on the theory that 
the writing was a clever but nota perfect 
imitation«of Ghulamalis writing. It. has 


' been argued that there is no reason why 


theone theory should be prefegred to the 


other. On the other hand it has been 


urged thatif it was intended to forge a 
document for the purposes of this case, the 
document would have contained more 


' definite statements both with regard to 


marriage and paternily than the ones made 
in Ex. 129, and that Ex.2129 should, there- 
fore, be presumed to be genuine. The learn- 
ed Judge belów who was conversant with 


-the language of Ex? 129 came to the 


conclusion that the writing in Ex. 
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days thereafter he made the entry in the 
Qoran which remained in his. possession and 
which Le handed over to her about 20 days 
before -his.demise for: safe. custody. (Lines 
230-240). aS a E 

n cross-examination she improved on her 


. story by alleging that she had quarrelled 


with her husband that evening when he 
visited -her house and that he had there 
and then sent for the Qoran and passed the 
writing and affixed his seal to it (Lines 
820-830). If that was so, there -was no 
occasion for him to.takeaway the Qoran and 
no apparent reason for him to bring it back 
twenty days before his death which was not 
then expected, he having admittedly died 
after a short illness during the influenza 
epidemie in 1918 (Line 242). The person 


'whois said to haye brought íhe Qoran is 


again ‘the same ex cook Mahomed. No 
explanation is forthcoming as towhy Jiandi 
spoke to no body about the entry and 
showed it to no' body till her right was 
disputed (Lines 858 &6U): The only person 
who is said to have read the entry is Ahmed, 
the brothgr-in law of thecookand the servant 
in charge of defendants Nos. 2 and 3. He 
was not called at all, and Mahomed Hussain 


"and Noor Ahmed to whom it was said to 


have been shown after the quarrel following 
the death of.Ghulamali have both denied 
knowledge of it. Ifthe document existed 
and was in the possession of Jiandi when 
the Record of Rightsinquiry was proceed- 
ing, we are entitled to expect that it would 
have been referred toin those proceedings. 


compared favourably with that in theother No reference however was made in the 


exhibits and. he had no doubt in his mind 
that Ghufamali wrote Ex. 129. 
We do not quarrel with the first part of 


inquiry to Ex. 129." 


„The learned Counsel forthe defence has 
urged that false explanation, if any, offer- 


the learnéd Judge's dinding. We .cannot,. ed eby Jiandi and her negligehce “in not 


however, lose sight of the fact that clever 
forgeries are not unusual, and that thid 
may be one such. The details fuynished 
by Jiandifsto the occasidn when Ex. 129 
was said to -haye been written and her `ex- 


planation ofthe manner in'which.she got 


difficult for us to regard Ex. 129 with the, 


same confidence with which the leamed 
Judge of the lower Court regarded it. Jiandi 
has stated that about foür monébs befose 
the death of Ghulamali, 


possession of it are.so improbable that it is, 


producing the document atthe proper time 
should not prgjudice the rights of the in- 
fants, «and has contended that. if the 


| document’ is held to be genuine, it proves 
“Poth marriage of defendant No, 1 and the 


legitimacy of défendants Nos. 2to4. Even 
conceding that genuineness’ of Ex. 129 
we do not think thaj it eBtablishes these 
contentions. * ? 

. The only*plausible inference to be drawn 
from. para. 2 of the document is, that Ghulam- 


and her sons, during his lifetime as they 


haveli at the instigation of the ladies in the eyould not inherit his property at his 


have, and on that- Ghulamali- promised 
her that he would make separate «govésion 


death. Ite is difficult. to believé that he 
wished that,in dddition.to the provision 


. for defendants Nos. ? ard 3; iko or thfee he might make for them they should’ share 
s . e - è . J fe be . Y 4 


pe EP 


/ . 


Atta Wallomed alidntended to make provision for Jiandi, - 
had tyrned ‘out defendant No. 9 from*4he 


* 


H 


e as to,the excess." 
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plaintiffs. Paragraph 2 is, therefore, no 
acknowledgment of paternity or marri- 
age. : 
SA ag lon which so much stress Ras 
been laid fs not an admission at all buf a 
negative statement by Ghulamali that* he. 
would not deny a marriage. 

Treating it, however, as an admission of 
marriage with Jiandi, we think that it can 
‘not by itself prove marriage. 


The effect of an acknowledgment of 
‘paternity validly made as, establishing 

marriage between the parents of the 
acknowledges may bed matter of substan- 
tive Muhammadan Law; but the effect of an 
admission of marriage. as proof cf such 
marriage is, in ouropinion, a question mere- 
ly of adjective law governed by the Indian 
Evidence Act. Its probative valuo must 
necessarily depend on the surrounding 
circumstances. We are aware of a passage 
in Baillies Digest of Muhammadan Law, 
Second Edition, page 407 :— 

"Ikrar(i..e, acknowledgment) is to be 
regarded as declaratory with Pespect to 
right in thee matter .acknowledged, so 
that the right takes affect in favour of 
the person to whom the acknowledgment is ' 
made on the mere ikrar and is not depend- 
ent on his assent.” 


And also the illustration at page 412:— 
“A manhasacknowledged that he married 
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ty,so very different from that which exist- 
ed when thése rules were promulgated. 
Like several othér texts pertaining to 
ikrar, for instanée, the texts which 
showed that an admission of paternity 
though made casually and not in~ 
tended to have serious effect ‘yas suffici- 
ent to confer the status ef légifimacy, the 
suit of subsequent accepfande creating the 
status of married life from the date of the 
offer appears not to have been treated as 
good law. These pass&ges have ‘not been 
referred toin any of the cases decided by 
their Lordships ofthe Privy Council which 
have proceeded on the assumption that 
ikrar of marriage was certainly no more 
thah an admission of marriage tobe weighed 
according to the ordinary rules of evidence 
and treated as only'a piece of evidence 
which the Court may consider in deciding 
whether the marriage is proved.gr got 
‘There are several instances where, not- 
withstanding the indubitable 'probf of clear 
admission of marriage, the Court has found 
against the acknowledgee and held the 
marriage disproved. : 
In Ghazanfar Ali Khan v. Kaniz Fatima 
(12) deceased Mozafar AliKhan had brought 
into his zenana: one Phundan a young 
dancing girl of whom he was enamoured, 
She lived with him fora number of years 
either from 1870 to1875 A. D.up to his 
death in 1890. She observéd purdah which 
was unusual for g dancing girl. There 


such an one for a thousand; dirhems ‘in was clear and convincing evidence of ad-' 
health or in. sickness, makes no difference) missions made by Momffar Ali Khan nota- 
and then denies the marriage after which. bly to two leading men of Province that 
the woman assents, during his life or after he had married Phundan, but in a gocument 
his death, this is lawful, and she ig ep- Ex. A-1 that nikah had taken place between 
titled to her share in the inheritance, and him and: Musammat Phundan, a deserip- 
also t6 the dower, with this difference eha? tion which could, refer to her and to no 
ifthe feknqwledgment wre madein sick- other Phundan. There was further his 
ness andthedower bein exeegsof her proper ‘admission in his depositién recorded in 
dower, the acknowledgment is of ifo, avail 1883, by Mr. Lincoln, District Jujlte of that 
: +. place to the effect that he had another 

The logical conclusions to be drawn froth wife of a family of prostitutes, the daughter 
these passages are that (1) so long of Badanali er’ Buddiali, and that, nikah- 
as there’is® no acceptance there is no ,had taken place between them. The claim- 
marriage, (2 the agknowledgor is bound , ant Ghaznafar was born to Phundan four 
by. his offe? which fs irrefocable years later. 'The claimant relied on direct 
even after Isis death, and (3) so long asit evidence ofa marriage in 1870 which was 
is not ,agcepted the acknowledgee is feçe, viai d us he also relied on long cohabita- 
but the moment it is accepted it esbab- tion between his parents and admisBions 
lishes the status of *marriage, and this ofenarriage by the deceased. In holding 
etatusrelates back io the da*e of ikrar. Ax» 


so stated it is clear that this is net the law 
in force at present or the law which could 
be acceptable to the present etate of socie- 

: : 3 Mr 


N 


. e e < - 

(12) 6 pi ae. 674; 37 I. A, 105; 14 O. W. N°690; T 
A. LJ. 919; 11 C. L. J. 649; 12 Borg. L. R. 447; 8 Me 
LT. 59;9(1919} M. W. N. 312; 20 M. L, J. 579; 136, 
0.479; 32 A. 345 (P. O.). ; 


* 
. 4 


_ e 28 O. L, J. 1/5; 24 M. L, T. 86 (P. Q- E 
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thé legitimacy proved, the trial Judge said: 
‘It is clear that when this statement (i. e;, 
the statement before Mr. Lincoln) was made 


there was no quastion of:the succesgion to, 
` the property of Mézaffar "Ali Khan and no - 


necessity fot him to spsak an untruth ak 


the time in respect of his wife and children. , 


If thë admission does not operate as an 
‘ackndwlédgment, and even if it amounts to 
acknowledgfhent, it is not sufficient to make 
the woman the wife ofthe man stillitis 
strong evidence of a deceased person's rela- 
tions with a woman Now, when Mo- 
Ziffar Ali made the statement before 'Mr. 
Lincoln, Ghaznafar Ali was not born and 
his birth after the admission of the nikah 


sete ot rnt 


. by his father with his mother makes him- 


legitimate if nothing else", 


. On thefirst appeal the learned Judicial. 


: Commissioner of Gudh reversed the decision, 
holding that in the circumstances of that 
casg EA was not proved. : 

In delivering the judgment of their Lord- 
ships of*the Privy Council Sir Arthur 

. Wilson observed that the presumption aris- 
.ing from long cohabitation was notof much 

. Value, as Phundan.was admittedly a pro- 
stitute before she was brought to the 
father’s house, and that the effect of the 
acknowledgment had been rightly estimat- 

ed by ‘the learned Judges. below. . We 
take this to mean that the acknowledgment 
was insufficient as an admission standing 

. by itself to frove marriage. 

The learned Coupsel for the defence has 
referred to Ishad Ali v. Kariman (13) 
where an admission in' a deed of 1892, exe- 
cuted by the deceased .Syedali that he 
had been married to Kariman who was 
born*in the prostitute centre was relied, 
upon as proof of marriage. The circam- 
stances of that gase were peculiar, Priór 
to 1869, Kariman carried on the eccupa- 


tion of a prostitute in.her father's house at. 
Garh where she received casual visits ` 


Neha? 
‘from Syedali. On theth January, 18644 
she executed a registered deed in favour of 
Sayedali agreeing to enterebis service and 
removed to his house, at Bonsonda. On 
20th-Maych, 1869, she borrowed from hàm 
Rs. 200 by another deed. Im both 
thesé documents she ,was described as a 
prostitute and signed them «s -guche In 
1872 one Mukhduman claiming to be the’ 
sister of Kriman brought a criminal eharge 

413) 46 fnd. Cas.217; 20 Bort L, RY 790; (1918) M. 
' W.N. 394; 29 C. W.N. 530; 21 O. Œ 86; 90, Ji. J. 197; 
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against Syedali for abduction and wrongful 
confinement of Kariman. Syeda i in his turn 
instituted matrimonial proceed nga against 
Kriman claiming to have magr ied her. The 
Suit together with the criminal progeedings | 
were’ settled’ by the agreement in 
question ‘which inter alit recited that 
the marriage had taken place on llth 
June, 1869 -(subséquent to the two deeds 
where she was described as a pro- 
gfitute), that there had been a ‘qtarrel bet- 
ween them as to maintenance, and conclud- 
ed with a recital in these terms: "And 
whereas the claim brought by Syedali is 
in fact correct and proper, and ] am his 
lawfully wedded wife, so now we the de- 
clarants have come to terms ", After 
that date Kariman had lived with Syedali 
a8 his wife, and two daughters and a son 
were born to her. The daughters had been. 
married to Syedali’s nephews. A docu- 
ment purporting to be a power-of attorney 
executed by Syedali in favour of Yarali, 
the son from Kariman and Ishadali, a son 
born from another woman who was admií- 
tedly his wife, described both of them as 
his sans, mentioning Yarali’s name before. 
that of Ishadali, and. Yarali was -held to 
‘have been always treated by Syedalias his 
‘son, There was also the independent testi- . 
mony of a witness to the marriage which 
was believed. 

Now, therecan beno doubt that in this 
particular case the admission of the mar- 
‘riage in the deed of 1872,was a strong 
piece of corroborative evidence in regard to 
the marriage, the more so when the circum- 
stahdes under which it was executed vouch- 
ed for its recitals being true. 

e This case is, therefore, noauthority what- 
soever for the contention that an’ admission - 
of marriage is*by itself «sufficient? in every 
ease to prov à mhrriage orethaf"in the case 
of Muhammadans it has any greater proba- 
tive*value than an admission under s. 17 of 
the Evidence ‘Act. ° °... 

, The alleged admission, if any, to Jethsing" 
was casual, not intended to operate as such, 
and of little or no probative-value. Taking . 
the statement in «Ex. 129*as a whole, the 
effett, if ally, of the negative statement 
in para. 1 is sufficiently eounterbalanced ° 
eby para. 2 which proceeds ,on the ag- 
sumption that there was no -mairiage in 
fact. It isnot for ‘us to opine what motive 
‘Ghulamali “had, if he was thee writer® of 
Ex, 129,in pot denying a marriage „which, 
had no existence, or if he was not the writer 

* . 
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what motive-the clever forgerer had to in- 
troduce such a statement into Ex. 129. 

To sum up, we’ hold that the marriage of 
Jiandi with,Ghulamali is disproved by her 
admisgion that she started life with him as 


his concubine, the course of her subsequent; 


conduct and the recitals in the deeds 
Exs. 256, 276 and 277 which are consistent 
with.her being ae concubine, and not the 
wife of Ghulamali. No question of legiti- 
macy by admissions can, therefore, arise. 
. "We further hold that no presumption arises 
* in favour of defendants Nos. 2 to 4 of Jegiti- 
macy by long cohabitation between Ghulam- 
ali and Jiandi, as Jiandi started her life 
with Ghulamali as his concubine; that the 


alleged admission of paternity isnot proved, | 


that in any case it does not amount to a 
valid acknowledgment of paternity inten- 
tionally made to operate as such, and that 
` theadmission of marriage, if-any, is likewise 
not sufficient in the circumstances of this 
case to amount of proof of marriage. 
. The plaintiffs are, therefore, entitled to the 
relief claimed by them.” We accordingly 
allow this: appeal. We understand the 
costs of both parties have been incursed by 
the Court of Wards out of the estate of 
Ghulamali. Taking into consideration the 
“act that Ghulamali was responsible for 
bringing the defendants Nos. 2 to 4 into 
existence, and to a certain extent respon- 
sible for this litigation, we think that the 
costs of both parties in both the Courts 
should come,out of estate and we order 
accordingly. This order will, howeyer, not 
justify the Court of Wards in incurring 
further costs of an appeal to the Privy Cun- 
eil, if such an appeal is contemplated. 
Finally, we &hink thet We cannot, eop- 
sistently without duty as the highest Court 


of Appeal’ in this Brovince have done with 


this case Withogt making*a few observations 
on the duration of this litigation and on a 
certain irregularities during the tridl,to 
which oyr attention has been drawn. 
* The trial commenced before Mr. Thawey- 
das in September, 1922. During his tempo- 
. rary absence'it was continued in October 
and November,® 1922, before Mr. Agha, in 
December, 1922, and March, May’and August 
* 1923 before Mr, Vhawerdas and in January, 
C 1924, before Mr. Dialmal. 
‘There is na reasonable explanation why. 

- the rule of proceeding with trial de die in 

diew. so often insisted by this Court was 
~ not followed. In the words of their Lord- 
. ships of the Privy Council in Sadik Hussain 

É . 
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Khan’s case(8) such delays as these ard dis” 
creditable to any judicial system, they 
vastly increase’ the costs, keep litigants in 
a state of anxious untertainty, and pre- 


. judice their interest in'many ways. 


We are not able to comprehend why no 
application was made to this Court to trans- 
fer the case to the file of Mr. Thawerdas 
who continued to be in service, as £ Judge 
in this:Province in 1924 so as'*to enable him 
to examine Mr. Stott and to give his deci- 
sion when he had recorded the bulk of the 
evidence. He would ‘hav’ been in “a - far 
better position to weigh the evidence than 
his successor. The failure to adopt thia 
obvious course has on thé.one hand depriv- 
ed us of theconsidered opinion of the Judge 
who examined tle bulk of evidence and on 
the other it has resulted in considerable 
waste of time both in tHe lower Court and 
before us in discussing that evidence. ~ 

We find again that the learned tria] Judge 
permitted an officer in charge of the Record 
of Rights proceedings to be called ts the 
very first witness and to produce the state- ` 
ments of witnesses recorded in those pro- 
ceedings, which were exhibited and not- 
withstanding the objection raised on that 
behalf. Only parts of such statements as 
were necessary to corroborate or contradict 
the witnesses when they were examined in 
this case, could have been put in through 
them under the provisions of s. 157 of the 
Evidence Act. The admissién whole cale 
of those statements at the very commence- 
ment of the trial subject to the deponents 
being examined as witnesses was in our 
epinion not warranted by the section, and 
was a procedure calculated to prejudice the 

» Court.and to embarrass the parties at the 
trial. One of the witnesses whose, state: 
fnent was thus exhibited subject to his 
beingealled was never called as a Witness. 

His statement in the Record of Rightg pro- 
‘ceedings was referred to at: consjd'erable 
*length before us a8 having been admitted 
"in evidence by consent when our attention 
was drawn to the condition on which it wes 
exhibited. . 

».We cannot but express our stgong dis- 
approwal of the irregularities referred to 
and express the hope that such avoidable 
delags in the disposal of important suits 
‘and such irrtgalarities on the part of tlfe 
subordinate judiciary will not occur én 
éerture, . " í 


P. B.A e e. Appeal allowed, 
. v. e 
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NÁGPURJUDICIAL COMMIS- tothe finding it did, in the state of the 


SIONER'S COURT.. record, The appeal, therefore, fails and is dis- 
Ssconp Orvis APPEAL No. 218-B or 1926. missed with costs. i Y tr 
, July 11: 1927." .. G. R. D, Appeal dismissed. 
Present: — Mr. Kinkhede, A: J. C. e ANAL: ii 
Musammat BANI AND OTHERS—DEFENDANTS $ í o_O e. 
Q1 ~~ APPELLANTS eo j M 
. Versus $us 
za AND OTHERS— PLAINTIFES— | i : 
RESPONDENTS. MADRAS HIGH COUR 
Evidence —Report of, death by village .kotwal, 'evi-. Seconp Civin A»PzaL No. 925 or 1925. 
kn Angan EDA kotwal mak . „February 11, 1927, ” 
. watchma 0 a. : Pn akah 
‘report’ every Web of the births dnd wal makes a. P resent.—Sir Vietór Murray Coutts Trotter, 
village, it is not illegal to infer that the person whose ] Kr.,'Chief Justice. 
death is reported ona particular date .died in the Tus CHINGLEPUT MUNICIPAL 
week preceding that date. COUNCIL RerafsEnrsp BY 115 CHAIR- 
Appeal from the decree of the First - MAN AND aNoTHER—DEFEN DANTS— 
Additional District J fudge, Akola, dated the APPELLANTS 
Pia em 1926, in Civil Appeal No, 16 versus 
9 AYYAKANNY THAMBIRAN— 
lante. Madras District Municipalities Act (v of 1920), 
Mr. UG G. Hatwalne, for the Respond: s. 98-—Motor-bus plying for hire in Municipality in 
ents. * ° fixed route, whether ‘carriage let out for hire’. 


A motor-bus which pties for hire up and down a 
JUDGMENT.— The present guit was Municipality is clearly a ‘carriage let out for hire 
fled on 22nd December, 1924? and it is the within the Municipality on the true construction of . 


Pe, Sua A 8. 98 of the Madras District Municipalities Act. The 
plaintiffs case that they are within time" mere fact that it is let out to several people instead 
because according to them the defendant ofto oneor that it travels on $ fixed route instead 


of Gangabai after whom they claim to . of being at the beck and call of any one of the 
“succeed as reversioners took place on 6th numerous or all the numerous hirers makes no differ- 


January, 1913. I t of thi ten- ence whatever. 
‘tion of theirs me eed S enon oF Seeond appeal against the decree of the 


District Court, Chingleput, in A. 8. No. ‘156 
i ga gm P aa pein i of 1924, preferred against that of the Court 


6th January, 1913, and does.not mention the of the Di ver pe Chingleput, in O. 8, 


date of Gangabai'e. death. But .the Courts 
below have inferréd that the death. was 
within 12 years of thesuit from the fact" 
that the report is dated 6th January, 1918, 
and in the usual’ course of things it must 
have taken place within a week of tle. 
date of the report. The correctness of this 
conclusion is,challenged by the appellants 
in this Court onthe ground that there is 
no positive rule in the Manual framed by 
the Local Government under the Berar’ e 
Land Revenue Code prescribing that the 
village watchman or the Patel ofa village 
in Berar must report’ births and deaths. 
: every week. Looking to the object of these 
reports and their usefulness in thé matter 
.of compiling periodica? vital Statistics I 
am, not prepared to differ fronlethe lower’ 
. Appellate Court and hold that the infesence 


Mr, C. C. Narasimhachariar, ‘forthe Appel- 
e lanta. 

Dr. Swaminadhan, for the Respondent. 

. SUDGMENT.—in myeopinion thia 
motor-bus whica plied for hire yp and down 
the Municipality was clegrly a carriage let 
out for hire within the Municipality on the 
true construction of s. 98 of the District 
Munje!pglities Act, and I really fail to under- 
. stand how anybody could besupposedeto feel”, 
“any, doubt about it. The mere fact that it is 
let out to several people instead of to one or 
that it travels on a fixed route instead of 
being at the „beck and call 9f any ene of 
the ifumegou$ or all the numerous hirers 
makes no difference whateyer This appeal 
‘must be allowed and the plainiiff’s ja 
‘dismissed with cogis throughout. 


drawn by itis altogether erroneous ofone ,, Nes, aa ee allowed, 
* which could not have been régson&bly drawn e ANA. | e 
from facts proved. It -wás Open ta that. m "NES . 
*Qourt to ae. the inference’ end, totems .. Vom Y 
. . E . - @. s . . P . 
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' NAGPUR JUDICIAL COMMIS- 
' SIONER'S COURT. l 
"Civin RzgviSioNe No. 95-B or 1997: 
. ^ duly 11,1927. , . 

Present :— Mr, Kiakhede, A.J. O *, 
“MOHAMAD. HATAM-—J spGuENT- DEBTOR 

(0 m APPLICANT 

. ' Versus 
f RAMDÜTTeKISANDAYAL Finn - 
ones Seth GOWAR DHANDAS—Dacxes- 

* HOLDER— NON- APPLICANT. e 

` Execution of decree—Agricultural land—Sale—Civil 


Court, whether has jurisdiction— Notification, of C. P. 
Government. 
The Civil Court has no jurisdietion in the matter 
of the execution of. decrees in cases in which any 
interest in land used for agricultural purposes or held 
on a tenure which is recognised at the time of settle- 
ment of such land. or in houses or in other immove- 
‘able property.connected with such land or interest, and 
used for agricultural purposes, is to be sold, as it has 


' been transferred to the Collector from Ist April, 1927; 


- ‘by.the Local Government. 


Revision ‘against. an order of the Addi- 
tional District- Judge, Akola, dated the 7th 
April, 1927,-in execution proceedings arising 
out of Civil Suit No. 6 of 1825. . 

Sir B. K. Bose and Mr. A. V. 
the Applicant. 

Mr. D.W. K athalay, for the Non- Appli- 
cant. 

ORDER.—The order sott to be re- 


-vised is clearly wrong and cannot be allow- 


. ed to stand. The wording of the notifica- 


EANAN. 


tion is'clear and ousts the jurisdiction of 
the Civil Courts in the matter of the exe-. 
'cution of eerees in cases in which any 
interest in land used for agricultural pur- 
poses or held on a tenure which 4s re- 
cognized at the time of the settlement of 
such land, or of hoyses or of other im- 
moveable property connectéd with’ Such 
land os interest,and used for agricultural * 
purposes is to be sold, and transfers it to 
the Collectdt with effect from let April, 
1927. The proposed sale by the Civi? Court 
would thus be ultra vires and” without 
jurisdiction and the same must be, theret 
fore, stopped. I, therefore, set aside” the 
order and ‘direct the lower Court to 
. transfer the @xeeution of the decree to the 
-Oolléetor as required by tke notifieation. 
The revisiqn is allowed with costs to 
be paid -by ‘the non- applicant. | The 
. Pleader "s ‘fee will be Rs. 50 in this Court, - 


G.R. D., : d 
" Revision allowed, i 


— | Das v. RRIENDRA SINGH, 


Khare, for . 


`- [03 1.0, 1927] 
‘PATNA HIGH COURT. 
APPEAL Fa OM ORIGINAL DECKER Nu. 162 oF 


: 1924.: 
. June 6, 1937. 
Present: -— Mr. Justice Das and Mr. Justice. 
Allanson. 


Mahanth RAMKRIPAL DAS—DEFENDANT 


—ÀÁPFELLANT . 4 
versus : e 
RAJENDRA SINGH—Praintirr— 
RESPONDENT. 


“Mor 1gagor and. mortgagee—Sti ulation that mortgage- 
money ‘should be deposited in Vourt by murtgagee to 
mortgagor's credit on certain contingency-—Lonting- 
ency not happening—Money deposited wm .Court— 


` Attachment by other gudgmencrediiors of mortgagor— 


Suit for recovery of mortgage*money, maintarnavility 


2 


of. , 
N obtained a dheres for Rs. 11,400. against M and. 


in execution caused certain properties belonging to 
the latter to be sold. M iestituted proceedings for 
setting asidethe sale and it was anticipated that the 
proceedings would terminate successtully. M borrow- 
ed Rs. 11,400 on the security of a morigage from R 


to pay off N incase the sale in^his favour was set. 


aside. lt was stipulated in the mortgage that, should 
the sale in favour of N be not set aside, then it would 
be contrary to the duty of the mortgagee k to pay 


that money ingo Court and he would be entitled only . 


to interest upon that sum up toa certuin date. ‘Lhe 
sale in favour of N was not set aside but k paid the 
money. into Court which was attached in execution 
of decrees obtained by other parties against M. Ina 


.Suit brought by # against M tor the recovery of the 


amount coveréd by ihe mortgage : 7 

Held, that H was not entitled tothe. recovery of 
the sum of Ks, 11,400. |p. 885, col. 2.) 

Appeal trom a decision of the Subordi- 
nate Judge, Darbhanga, dated the -Zznd 
April, 1224, e. 


Messrs. K, P. Jayaswala, Murari Prasad 4 


and L. K. Jha, for tne Appeliant. 
Mr. S.N. Kai, for the Respondent. | 
. JUDGMENT. . 

Das, J.—This ‘appeal arises out of a 
suit instituted by the respondent to enlerce 
& mortgage executed Tuíavour of the res- 
pondent on the 15th September, 1910. The 
mortgage was for Hs. 13,000, the: rate of 
interest*being Hg. 1-2-0 per cent. er month 
“with yearly rest, The money was borrowed 
for the following purposes. 

(1) tosatisf} Narayan Bahu's decreeeagauin- 
st the mortgagor foy Rs. 11,400, .- 


(2) to sausty Mr. Wilson's deeree against i 


the mortgagor for Rs. 1,500, and 

NO to raise Rs. «100 for the mortgagor. , 

* Rs, 100, was actually paid to the muoptga- 
«goreand thfs is not disputed beiore us, 
Rs? 12,90u remainéd with the mortgagee 
and it whe hif duy to satisty the clasn: of 
Dro Sabu’ and Mr. Wigon in terms 
ol, t. 


er MA 


e forégage-deed, It. is not | disputed. 
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that the mortgagee did satiséy the claim shall pay interest on Rs. 11,400- aforesaid 
‘of Mr. Wilson ; and the only question is up to 30th Baisakh, 1318 Fasli,.at the afore- 
whether the plaintiff is entitled to a dee-. said rate. On the expiry of 30th Baisakh 


' ree in respect of Rs 11,409 which was to be of the aforesaid year, I shall not be báund 
“paid by him in satisfaction. of: Narayan tê pay interest on Ra. 11,400 noe shall the 


- Bahu's decree..; 


NONE said Mahajan be entitled to get -interest 
The nyaterial tem in the mortgage bond for the same from me,the declarant." 


' in regard to Natayan Sahu's‘decree is a$fol. Now, the factsin connection with Nara- 


lows :— yan Sahu's decree are as follows, The 


“T, the declarant, -have. got to. pay claihofNarayanSahuamountedtoRe.11,400 | 


Rs. 11,400 the decrefal money, principal and he executed his decree dnd caused 
with interest-and costs in Court up to this ‘certain ‘properties belonging to the mort- 


.day undera deéree passed by the Court gagor to besoldin execution of that dec- . 


of the Sub-Judge at Darbhanga on 17th ree. The mortgagor had instituted proceed- 
Da3ember, 1908, in Regular Suit No. 29 due’. ings for setting acide the sale and it was 
under a mortgage bond dated 4th March,. anticipated that that application would 
19J1, for satisfaction of which Narayan -succeed : and Rs 11,400 was borrowed from 
Sahu and others, decree holders, have got the present plaintiff to pay off. Narayan 
properties of considerable ‘value, i. e.’ Sahu incase the salé in his favour was 
the mortgaged proverty covered by. the, setaside. The .mortgagor stipulated in 


‘said decree sold by auction in the Exe- clear terms that should the sale in favour 
cution (ase No. 30 of 190), on -15th of Narayan Sahu be not set aside, then it . 


: December, 1909, by taking ‘surreptitious would be contrary to the duty of the mort- 
proceedings. For setting’ aside the said  gagee to pay that money into Coart. It 
sale a` petition on behalf df me, the was, therefore, agreed between the. parties 
declarant, has been filed in the said Court that shofld the'sale in favour of Narayan 
and Case No.3 of 1910 is still pending Sahu be not set aside, thet the mortgagee 
* * Uk * I have left the- re- . would only be entitled to- interest upon 


. maining Rs. 12,900 in deposit. with the that sum up to the 30th Baisakh 1318: Now. ` 
.8aid Mahajan on condition that outof the it appears that the salein favour of Nara- 


same he should pay Rs. 1,30), the remain- yan Sahu was not set aside; but notwith- 
ing decretal money dueto Mr. J, A. M. standing this the mortgagee paid the en- 
Wilson through selfand get a petition not- tire sum into Court and most of the money 
ing full payment of the -decretal moneyin was attached id execution of decfees obtain- 
` Execution Case No. 125 of 1910 filed in the ed by other parties as against the mort- 


Oourt on behalf of fhe said decree-holder gagor.e The money was paid to the credit ^ 


with a view to get the property undersale ‘of the mortgagor and was seized by other 
exempted from being sold; by auction and creditors, and the qugstion arises whether 
having paidthe remaining decretal money ` tite plaintiff is entitled to recover Rs. 11,400 
amoanting to Rs. 11,400 to Narayan Sahu’. with interest from the mortgagor. -In my 
and others, decreeMolders through gelf opinion heis net entitled to recower that 
under an arrangement arrivedat amicablye sum. There was clearly a bredch of agree- 


- he should geta petition noting full satis- mentingo far aShe paid the money into Court 


faction of ehe decretal mongy and fraying to the tredit of the mortgagor. The result is 
for setting aside- the sale held on Isth ‘that all that money is gone under cireumst- 


December, 1909, and for striking off the auces*not contemplated by the mortgagor and. 


execution case with a note of full payment the’ mortgagor is clearly entitled to hold 
of the decretal-money filed in Court on be- * the mortgagee to the terms» of the agree- 
half ofthe said decree-holders or under “ment hetween them té thee effect that” “in 


' order of the Court deposit the same intothe case the deeretal money due 4o Narayan 


Treasury of .the Courte In case the Sahu and others,decree holders is not receiv- 
decretal money due to Narayan Sghueand ed*by, them and the same is not*deposit- 
others decree-holders, is not” receiwed eed into the Treasury, ofthe Court and in. 
by thèm and the same ‘is not depositêd case the said*gale is not set aside, t e said, 
into the Tredsury ofthe Coutj and in case ahajan Babu Rajendra Singh shail keep 
the said sale gis not set aside, thé said Rs. 11,400 with.him and I, the declarant, 
Mahajan Babu Rajendrra Singh shal keep shall pay intefest on Rs. *11,400 aforesaid 
Rs. 11,400 . with him, and I, the declarant, up to 30th Baisakh, 1318 Fast; atthe afore- 


n . re a 4 
wie > 
» * ie 


NS 


^ Rs. 2,002 only issued to 


“mortgagee to the mortgagor. 
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said rate. On the expiry of 30th Baisakh 
of the aforesaid year, I shall not be bound 
to pay. interest on Rs. 11,400, nor shall the 
said Mahajan be entitled to get interest igr 
the same from me, the declarant”. è 
The learned Subordinate Judge points out 
that the judgment-debtor Damodar Das 
himself took away Rs. 2,000 out of the sum 
deposited by the plaintiff. He is obviously 
referring to Order No. 32in the order-sheet 
in Execution Suit No. 309 of 1909. That 
order runs as follows: "Payment order for 
judgment-debtor 
through his Pleader Babu Sheo Prasad." 
The learned Vakil for the respondent also 
refers to Order No. 33 which runs as follows: 
“Payment order for Rs. 3,967-2-9 only issued 
to Babu Brahmadeo Narain Pleader for the 
judgment-debtor." The learned Subordi- 
nate Judge did not think that Order No. 33 
related toa withdrawal of money by the 
judgment-debtor; but Order No. 32 clearly 
refers to that. But we do not know whe- 
ther Sheo Prasad was authorised by the 
mortgagor to withdraw Rs. 2,080 on his 
behalf and itigimpossibleto hold in this 
case that Rs. 2,000 was actually paid by the 
The deposi- 
tion of the mortgagor ina previous case 
has been put in as evidence in this case 
by the plaintiff. In his previous deposition 
he said that he did not know what had 
become of the money deposited by the mort- 
gagee into Oourt and that he did not get 


Jit back. In my opinion, the plaintif is en- 


titled to a decree in respect of Rs. 17600 withe 
jnterest at the bond rate up to the date 
fixed for payment ahd thereafter, at 6 per 
cent. until, realization and is also entitled 
to interest upof the sunt of Rs, 11,400 tp 
tothe 30th Baisakh, £318, but he is noten- 
titled to any decree in respeciof the, princi- 
pal sum of Es. 11,4C0 or interest apon that 
sum, eafter the 40th Baisakh. Let a decree. 
be drawn up in this Court on the terms of 
this judgmept giving the defendant six 
months for redemption. 
entitled to thelr costs in prep 
success achieved by them both iy this Court 
and in the Court below. 

Allauson, J.—1 agree. *. 


RL e Decree modified. " 
x e. 
e. . 9 . oe 
* . 
e A v. . 
* . 
e . © 


MAIDERYAR KHAN 9. RAGHUNATH PRASAD. . 
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OUDH CHIEF COURT. 
5 APPLICATION No. 31 or 1927. 
August 1, 1927. 
Present: —Mr. Justice Pullan. 
HAIDERYAR KHAN —DEFENDANT— 
APPLICANT  —— 7 
| versus l — 
RAGHUNATH PRASAD AND ANOTHER— 
; PLAINTIFFS—OPPỌSITE PARTY. 
Provincial Small Cause Courts Act (IX of 188?), 
s. 25—Case fully understood byCourt—Defimite finding 
-—Revision. : EN > 
High Courts should not ordinarily exercise the 
powers under s. 25 af the Provincial Small Cause 
Courts Act unless they have reason to suppose that 
there has been areal mismanagement ofthe case or 
an actual perversity in decision. Es 
Where the proceedings in a small cause suit showed 
that the Judge of the Small Cause Court fully under- 
stood the questions at issue and took pains to arfive 
at a correct decision and the Judge had also given 
the reasons in his notes, the High Court refused to | 
interfere in revision. PLI: 
Mahabir v. Ram Saran Singh (1), distinguished. 
Revision against the decree passed by the 
First Additional Judge, Small Cause Court, 
dated the 25th April, 1927. : 
Mr. Moti Lal Saksena, for the Appli- . 


eant. - : 

JUDGMENT.—Thisis an application 
in revision of a decree of a Small Cause 
Court, The record has been sent for and 
I have had to consider the question whe- 
ther the Judge has complied with the terms 
of O. XX, r. 4of the Civil Precedure Code. 
The section runs the" judgment of a Court 
of Small Causes need not contain more than ' 
the points fordetermifíation and the deci- 
sion thereon". In this case the Judge has 
placed on record all the facts of the case 
as they appeared from the statements of 


L the witnesses and in particular he has ex- 


plained the defendantss attempt fo show by 
bis hand-writing that he did not execute 
the pro-note. Ha has then very briefly . 
passed his ordey showing that thé case was 
one on a pro-note of which execution was 
denied but that, execution was fully proved 
by the plaintiff. Ihave been referred to a 


The parties are -decision of the Chief Judge of this Court 
ortion io the * reported as Mahabir v. Ram Saran Singh 


(1).° In that particular case the Court held 
that there was nothing to show tbat the 
Judge agflied his mind to the decision of 
sthegase in the proper manner and of this 
ac@ount the proteedings were set ‘aside, 
but his Eordship observed: “E do nqt con- 
sider tifat Wish Oourts shovld ordinarily 
exercise the powers under s.. 25 of the Pro- 


1) 93 Ind. Cas. 108; 3,0. W.N. 191; A. IL R. 1926 
Qudh 264;:13 Q. Lu J. 395, 
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vincial Small Cause Courts Act unless they - 


have reason-to suppose that there has been. 
a real mismanagement of the case” or an 
actual perversity in decision." In the casg, 
before me the whole proceedings show tha 
the Judge fully understood the questions at*. 
issueXand took pains to ascertain whether 
the defendamt did or did not execute the 
- pro-note, He has also in his notes given 
reasons for believing that the defendant 
wrote the note. Uader these circumstances 
Ido not consider that thera is any case for 
revision. The application is rejected under 
O.XLLr.ll e 4 e 

G. H. 


Application rejected. 
A. N. A. “a e. M i 





e MADRAS HIGH COURT. 
Secoxp Civiu APPEALS Nos. 332 To 335 oF 
: . 1994. ` 
October 25, 1926. 
Present :—Mr., Justice Reilly. 
TAMPUDI SUBBIA CHETTY anD 
ANOTHER—-À PPELLANTS f 
2 VerSu8 ' 
KANOHI NARAYANASAMI AND OTHE 
D&FENDANT— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), s. 11—Res- 
judicata—Identity of parties—Suit against defendant 
in his private “capacity—Plea that heis trustee and.. 
property tm dispute trust—Defendant remaining 
ex parte—Decree.on assumption that property was 
private—Subsequent suit by defendant as trustee— 
Nature of property, whether res judicata. 
, A person was sued ‘in his personal capacity for 
partition of a certain property on the footing that it 
, Was pgvate property. He pleaded that the property. 
' was.trust. property of which he. was a trustee bu? 
remaingd ex parte. The question was not deeided 
and the suit proceeded on the assumption that it whs 
private «property. a subsequent suite. by the 
defendant to recover the property as belonging to 
the trust : f t Us . 
, "Held that inasmuch as the plaintifs was sued in 
the former suit in his privat® capacity, and the sube 
sequent suit was instituted by him in his capacity 
as a trustee, and inasmuch as. there was no finding 
as tp the nature of the property? whe question whe- 
ther the- land was: trusteproperty or not was noj res 
judicata. [p. 888, col. 1.] ; A 
Appeals against the decrees of theQourt of 
the Subordinate Judge,Nellore in A: 8. Nos. 


“KAT 


RS— 


` 


' gent 
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Mr. B. Somayya, for the Appellants. 

Mr. A. Venkatarayaliah, for the Respond- 
ente. `e : : 
JUDGMENT.—The plaintiff'sues as 
trustee of a chatram for a declaration that 
the land concerned belonas to the chatram 
as part ofits endowmenf, for an injunction 
restraining the defendants from raising any 
building on the land and directing the re- 
inovalofany buildings raised already and 
for recovery of possession of the land from 
the‘defendants. The learned Subordinate 
Judge and District Munsif have found that 
the question whether the land is the pro- 
perty of the chatram trust is res judicata 
by reason of the decision on O. S. No, 200 of 
1905 on the District Munsif's file, in which 
Ramanuja Rao, the vendor of the defend- 
ant's vendor, sued for and obtained a decrae 
for partition, making the present plaintiff 
a defendant, by which decree + of the land 
concerned in that suit, including the land 
now in question,-was allotted to Ramanuja 
Rao and another j was allotted to the pre-. 

laintiff, the basis of that decree being 
that the whole property concerned was, pri- 
vate property. lam utlable to agree wit 
the finding of the learned Subordinaté 
Judge and District Munsif on this question, 
which is issue No. 3 in the present suit. 
From Ex. B, the judgment in O. S. No. 200 
‘of 1905, it appears that the plaintiff was then, 
sued in his personal capacity, not as trustee. 
It is true that he pleaded in his written © 
Statement iu that suit that the property con- 
cetned was.part of the endowment of the 
chatram, of which he claimed to be the 
trustee. Issue No,lin thaf suit was framed 
fn consequence of that plea-and ran :— 

“ Whether the suit igmmoveabbe property 
.is the private family prbperty ofthe plaint- 
,iffor is dedicated to the choultry," 

But'at the trial of the suit the present 
plainfiff did not appear, and’ the District ` 
Munsif did not think it necessary to record 
4 finding on that issue. He made a decree 
for partition on the basis that all the pro- | 
-periy concerned was pfivate property. It 
wil be seen that originally thé present 
plaintiff was not brought,into that suit ine 


62,63,64, and 65: of 1922:(A. S, Nos. 291, 292, ethe same capacity in which he now sues: 
293 and 294 of 1921, District CBurt, Nel+”, though in his written statemefit-he profess- 


lore) preferrcd against those of the Qouft of 
the Additional District Munsif, Nellore; ig 
O.S. Nos. 344, 345, 346 and «401 of, 1919 (O. S. 
Nos. 296, 302, 303 of 1918 and 379 of 1919 on 
the file of the Principal District Mensif's 
Gourt, Nellore, . e. . . . a) 


ed .to have the capacity of trustee and chn- 
tended tligt the property was tryst progerty, 
he did not contest thesuit to the end, and 
no findingon his contention regarding the 
property, was. recorded : after. he*ceased to 
egntest the suit it proceeded; aa ib had 


' to the chatram trust is rés judicata. 


. Esg” 


begun, on the basis that the property con-: 
cernéd was privaté property. The present 
plaintiff raised the question whether the pro- 
perty wes trust property ; but that question 
was never decjded. Instead of that ques- 
tion being finally decided it was assumed 
for the decision of that case that the prs- 
perty was private*property. The learned 
‘Subordinate Judge is‘ of opinion that ‘the 
partition decree which was made implied a 
finding that the property was private . pro- 
perty. But that isnot so. There was ng one 
on the record of that suit to represent the 
trust. 
suit pointedly and advisedly refrained from 
any finding whether the property was trust 
property and made & decree binding only 
on the parties to that suit on the assump- 
tion that the property was divisible private 
property. What the result of that? decree 
would have been ifthe present plaintiff had 
been on- the record as trustee of the chatram 
we need not consider as he was not on the 
record in that capacity. The finding on 
the second issue in that suit to the effect 
that the property had been treated as di- 
visible and had bean divided in 1892 ‘does 
not carry the matter farther. 

"The present suit cannot therefore be: 
dismissed, as ithas been dismissed in the 
lower Courts, on the ground that the plaint- 
iff claim that theland concerned belongs 


Nos. 1 and 2 owat least Issue No. 1 must be 
decided. In consequence of his view on the 


question of res judicata the Subordinate ' 


Judge has dealt very briefly with fhese 
issues. They are (1) whether the plaintiff 
is the trustee of the temple and choultry ag 
alleged by him (the temple I am informed 
was a smallshrine i the chaitam premises) * 
and (2) whether the suif sits belongs.toe 
the temple and choultry. Under Ex. A 
series the plaintiff purported to buy” ip 
1900-03 certain parts of the chatram and its 
land from members of Ramanuja Rao'g 
family,among whom they appear to have 
been divided, with the right and duty to 
maintaim the chatram, lé is not now sug- 
gested for the -plaintiff that he copld &c- 
quire the truste@shjp by purchase in’ that 


way. But tis contended that he has pres- te Mro 


` eribed for the trusteeship arid so has be-. 


come trustee. Exhibit A ‘series show’ that 
not 8nly hag some of the chatram property 
been sal by Ramanuja Rugs famiy. pre- 
viously tg other pers ys but that the plaint- 
if did not by his purchase obtainsall that 

. ” p m x . $ 3° 


GANGAPRASAD v, KODsLAL, 


The District Munsif who tried the 


Issues : 


x 
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mained of tha chatram property. The 
‘District Munsif states that the chatram and 
‘ tem ple are in ruins, and there appears to: be 
fa evidence that the plaintiff, has main- 
tained the chitram at any time though there 
e18 no issue abcut this Exhibit E shows that 
an tnam granted by the Government in 
‘connection with the chatram gwas résum- 
ed in 1902, The District Munsif has 
found that the plaintiff is not trustee and 
that the property concerned is private pro- 
perty and never belonged'to the temple 
and chatram.’ The Subordinate J udge ap- 
pears to agree with the District Munsif’s 
finding on Issue No. 1; and on Issue No. 2 
hé contends himself with saying that the 
faets indicate that the property has always 


been treated as private ,property. In the. 
circum-tancesI do not think it necessary ` 


to call for more explicit findings from the 
Subordinate Judge on Issues Nos. 1 and 2. 
Tt is clear that the plaintiff has not estab- 
lished his right to sue as trustee. ©  * 
This appeal is dismissed with costs, 
Y. N. Y. . Appeal dismissed. 
A. N. A. i 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
SEconp Civit APPEAL No. 68 oy 1925. 
June 28,4997, . ' 
Present :— Mr. Kinkhede, A. J. C. 
GANGAPRASAD AN$ ANOTHER— 
. DERENDANTS— A PPELLANTS 
versus ` "M 
* KODULAL AND ANOTeEt—PLiINTIEFES 
. RESPONDENTS. 


Civil Procedure 
Expl IV? O II, r. 2—Claim on alternative cause of 
action not -included in previous sutt-—Sabsequent suit 
whether pepe . i 

There is ndthing in lgw which compels 4 
1$ sue on an alternative causs of action and failure 
to do soin a former, suit does not bar a subsequent 
suit, either under O ¢lI,*r. 2 or under s. 11 Expl. IV, 
of the Civil Procedure Code. | i So 

A'ppeal from the decree of the Additional 
District, Judgy, Jubbulpore, dated the 
8th November, 1924, in Civil Appeal No, 49 
of 1924. ‘p i 
We Be Pendharkar, for the A 

6 
lanis. e - sad 
yeSir BH: S. Gour and Messrs. M. R. Pathak 
and K. A Potey, fôr the Respondenfs, . e 

JUDGNENT.—The sole * question 
argue? is whether the present suit for ag- 

. e œ . : 


. e^ 
Code (Act'eV of 1908) s. 11, 
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counts is barred by the former suit either riesin thesé deeds dessribing the site as. 
under s..ll, Expl. IV or O.* If, r. 2, plaintiffs’ property. The trial Court dis- 
Civil Procedure Gode. “Tam of opinion, missed the plaintiffs’ suit, but on appeal the 
that the appaal of the défendant must fai! District Judge came to the conclusion that 
for the simple redson that the plaintiff was ope evidence should be given credence 
nòt bound tq sue on the alternative cause to because it received support from the 
of action ji the former suit. Though he recifal of boundaries in the said deeds, and 
might have süed dn the alternative there thus relying upon the oral as well as docu- 
was nothing in Aw which showed that he mentary evidence he granted the plaintiffs a 


ought to have done so in the former auit. decree, for possession of a portion of the site. 
The appeal, therefore, fails and is dis- Thejdefendants appealed against that decree 
missed with costs, e ° contending inter alia thatthe said documents 
G. R. D. Appeal dismissed. were not admissible in evidence. On the 
authority of the rulings cited below 
= [Brajeswari Peshakar v. Budhanudi (1), 
: i Manohar Singh v. Sumirta Kuar (2), Cherag 
e . M Ali Prodhania v. Mohini Mohan Bardhan 
f (3), Abdul Ali v. Rejan Ali (4), Saraj Kumar 
‘LAHORE HIGH COURT. Acharji v. Umed Ali (5), Pramatha Nath v. 
Lerrers Patent ÁPrEAL No. 253 or 1925. Krishna Chandra (6; and Chooni Lal Khemani 
e . March 25, 1927. v. Nil Madhab Barik (7)] this contention was 
Present ;—Sir Shadi Lal, Kr, Chief Justice accepted by the learned Judge of this Court 
: add Mr. Justice Zafar Ali. wbo heard the appeal and he remanded 
LAJ PAT RAI AND.OTHERS-——PLAINTIFFS the case to the District*Judge for re-decision 
— APPELLANTS é on the basis of the admissible evidence., 
versus The plajntiffs have preferred a Letters 
FAIZ AHMAD AND OTHERS—DEFENDANTS— Patent Appeal against the said order of 
RESPONDENTS. . , remand and their Counsel, Mr. Fakir Chand, 


Evidence Act (I of 1872), ss. 11, 18, 82 —Recital as contends, (1) that the documents are ad- 
to boundaries in document mot inter partes, admis- missible in evidence, and (2) that, even if 


ibility of —Second appeal —F'inding partly based on 
inadmissible evidence P nterfen rence. aires they are not, the finding of fact arrived at 


A finding of fact based partly on ina drika KI by the District Judge could not be’ inter- 
evidence cannof be® maintained in second appeal fered with as it was based upon some evid- 


* where it is not possible to ascertain what the finding - 
pi the lower Court would ha& been if such evidence ence. Both these contentions areuntenable. 


had been excluded. [p 589, col. 2] As regards, (2) it may be stated at once 
A document between %trangers to the suit in. that the finding of fact based as it partly 
wee mention js mado of one at ite par ties or their was on"efidence which was not: admissible, 
predecessors as holding the lan ying on the : 
boundaries of the lands belonging to the executants could i ue ita ei kk it is not 
of the document is not admissible in evidence. Le. 890, possil e to divine what value,the District 
col. 1] d udge Tue have attached to the oral evi- 
Chooni Lal” Khemani v, Nil Madhab Barik (7) and enea if the ocumentar evidence ha 
. Mahiditta Mat v, Mrs, Nicholson (11), followed. 6 rejeeted. yen = hoea 
"Mr Jasia Broadway, Minted tha Job dul On the firatepoiat the learned Counsel 
1925. Civil A IN 160 of 1925° Y relies pon (a) Farzand Ali v. Zafar Ali 
in Civil Appeal No. 9 (8) and (b) Ketabuddin v. Nafar Chandra 


Messrs. Fakir Chand and C. L. Mathur, 
for the Appellants. UP attok (9); (a) was based upon Dwarka Nath 


° 


. Mr. Naiz Mohammad, dor fhe Respon- (1) 6 0. 268: 7 O.L. R. 6; 3 Ind. Dee (nas) 175. 
dents. s Rat eS 17 A. 498; A. W., N. (1895) 93 dé Dec. ns s.) 
es á 
JUDGMENT.—The plaintiffs laid claim ~ (3) 19%nd. Cas. 615. zi 
. to asite which was not in their possession, (4) 21 Ind. Cas. 618; 19 C. W. N. 468. 
ahd in proof of their titleto it they produa- m E CN 951; A. 1. R. 1928 Cul. 251; 350. L. 


- ed thfee documents and examined £ ntmber ‘6? 84 Ind. Cas. 420; A. LR. 1924 Cal, 108 

" *1067; 2 
of witnesses. These ducumentsareregifyr-' W.N. 1092. i Sog 
ed’ deeds ofesleiu favour of, third parties Ghee Ind. Ca54731; A. L R. 1925 Cal. 1034; 410. I. 
relating to prpperttes adjoining thesite in à 

) 46 Ind. "Cas.4119; 432 P. W. R. 1918. ^e. 
question .on *three different . gideg. *The 9) 99 Ind. Cas 907; A. L R. 907 Cal. 230; 
plaintifs relied on the recitals “of Bounda- J, En d : : vUa 
. e . I . - I p^ . 


2 s . d s t 
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v. Mukundu Lal (10) which was dissented 
from in Saraj Kumar Acharji v. Umei Ali 
(5). In (b) also it was held inter alia that 
where the executant of a document was 
alive but,.was not produced there waa 
strong body of opinion that such document 
was not admissible either under s. ll or 
8.13 of the Evitlence Act, As the executants 
were not produced in the present case, nor 
were Stated to be dead, the documents 
were not shown to be admissible in evidence. 
As observed in Chooni Lal Khemeni v. Nil 
Madhab Barik (7): M 
“There was at one time a conflict of opinion 
upon the admissibility of documents be- 
tween strangers, where one of the parties 
to the suit was mentioned as owner of the 
boundary land; but recent decisions have 
finally settled the point. At one time it 
was attempted to make such documents 
‘admissible in evidence under s. il,ocl. (2) 
of the Indian Evidence Act. In some cases 
the admissibility of, such documents was 
made to rest on s. 13 and' in some other 
cases on 8. 32, cl. (3) of the Indian Evidence 
Act.” . 

And then the learned Judges who decid- 
ed that case went on to say: ; 

"We are of opinion that » document be- 


- tween strangers to thesuit inwhich mention 


ae 


ismadeofone of the partiesor their pre- 
decessors as holding.the land lying on the 
boundaries of the lands belonging to the 


executantseof the document is not admis-’ 


sible in evidence." . ee: 
The same view was taken in Mahiditta 
Mal v. Mrs, Nicholson (11). We are, theres 


- fore, of opinion that the learned Judges. 


e R. 1913. : 
e. A ' 


rightly belde that the documents are net 


admissibleàn evidence, and we accordingly, 


dismisgfheapppbal with Costs. . 
AE M ° Appeal dismissed. 


10) 5 O. L. J. 55. e 
59 19 Ind. Cas. 770; 133 P. W.R. 1913; 224 P. L. 





CALCUTTA HIGH COURT. 
APPEALS Frogt APPELLATE DmonEES Nos, 636 
$ TO.039 dr 1926, nage 
March 28, 1927. e 
‘Present :*-Mr. Justice Mukerji and , 
* * Mr. Justice Graham. dh 


e BHUBAN MOHAN BASAK AND oTHERS— 


PLAINTIFFS— APPRLLANTS | 
a vu versus 

CHAIRMAN, DACCA MUNICIPALITY 
AND G@THURS — DEVER DANTS—RESPONDENTS. 
Bengal Municipal. Act (III of 188%}, ss. 15, Mo, 


ee 


OHAIRMAN DACCA MLTY. (103 I. C* 1927] 


Suit to set aside. election—Rate-payer's right to sue 
Specific Relef Act (It of 1877), s. 42—Irregulariti® 
and breach of rules, eff&ct of—Postponement of date 
of election—F'resh compliance with formalities, whe- 
ther necessary—Appointment of fresh Polling Officers, 
validity of —Publication of final register before period 
‘fixed for appeal—Omission to serve notice of meeting 
on Commissioner who is abroad—Chairrhgn's power to 
delegate powers under vules—Breach gf secrecy— 
Election, when to be set aside—EGction rules, interpre- 
tation of. ; 

À mere rate-payer, who is not a voter, is not entitl- 
ed to challenge the validity of a Municipal election. 
fp. 892, col. L} "M 4 

Vaman Tatyaji v. Municipality of Sholapur (2), 
Lakshminarasimha Somayajiyar v. Ramalingám Pillai 
(3) and Molla Ataul Huq v. Chairman of the Manicktola 
Municipality (4), distinguished. . ! 

The power to fix a date for election must be taken 
to include the peser to postpone any date so fixed. [p. 
892, col. 2] |, 

Where an election is postponed merely for the 
purpose of allowing the ‘hecessary interval reqtired 
by the rules between the date of the final publication 
of the register and the date ofelection, there is no 
necessity for fresh compliance with rr.4 t€ 11 of the 
Electoral Rules. ,[ibid.] ‘ 

The appointment of fresh Polling Officers and fixing 
a new date and place for polling consequent on a post- 
ponement of the date of election dozs not involve the 
reconsidering of a subjéct once disposed of within 
ir meaning of r. 32 of the Meeting Rules. [p. 893, col. 
1. : 
An election cannot be set aside merely on the 
ground that there was not an interval of the pre- 
scribed days between the rejection of applications 
under r. 60r 7 and the date of publication of the 
revised register in the absence of evidence to show that 


any such application was wrongly rejected or that the. 


omission tocomply with the rele has affected the 
„result of the election. [ibid] . 
The fact that notice pf a meeting for fixing the 


with r. 5 of the Meeting Rulgs on one of the Commis- 
sioners, who happened to bein England at the time 
is not u ground for sstting aside an election where 
there is nothing to show that the breach ofthe rule 
materially affected the election. [p. 893, cèl. 2.] 

-Under s. 45 ofthe Bengal Municipal Act a Ohair- 
“man has power to delegate his powers nof onlyf*under 
the Act but under the rule as well inagmuch as the 
qule8 form an integral partofthe Act. [p. 894, col. 
2 i ° ` 


‘Tt may not be possiblein dealing ‘with illiterate 
voters tó prevent esome breaches of te secrecy of 


e voting on the part of the Polling Officers and an elec- 


tion could not be set aside upon such a ground. 
[ibid] <> . 
. There is no objectioneto a Vice-Chairman appoint- 
- ing himself as one of the, Polling Offices. [p. 895, col. 
1 


"Uu | d 4 . 
Rules relating to elections must be interpreted with 
common sense. [p. 893, col. 2.] : 
Per Mukesji; J—The publication of a revised 
Eine of Voters before the period fixed by thé rules 
or 
catiéns under rr. 6 and 7 isa serious irregularity. [p. 
897, col. 1.]* . if e. E 
The rights wifich successfvl cangidates have ac- 
quire@ in elections cannot be interfefd with unless 
it ie 'reaspnabBy clear that the ifragularities coni- 
plained of contributed direcply or indirectly to the 


date and place of polling was not served in accordance’ 


eferring an appeal from orders rejecting apple ` 
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acquisition of . those rights or ethat they really 


operated to the prejudige of the -rate-payers who 
intended to take part: in the elections. [ibid], - 


Appeals agàinst the decrees of the Addi-' 


tional District Judge, Dacca, dated the 7th 
of, Degémber, 1925, reversing those of the 
Munsif$ Fourth Court, Dacca, dated the 20th 
of October; 1925. E 

Babus Jotindra Nath Sanyal'and Probodk 
Nath Sanyal,for the Appellants in S. A. 
Nos 686. 637 and 638. l : 

Babu Upendra Lal Roy, for the Appellants 
in S. A. No. 639. 

Mesers. Longfqtd James, J. C. Gupta 
(Counsel) and Babu Nilkanta Ghose, for the 
Respondent No. 1 in S.-A. No. 636. ° 

Babu Jitendra Kumar Sen Gupta (for 
Babu Prokas Chandra Pakrasi) for the Res- 
pondent No. 8 in S. A. No. 636 as well for 
the Respondents in S. A, No. 638 ` 5 

Babu Jotindra Mohan Choudhuri, for the 
Respof&dent No. 13 in 8. A. No. 636 as 
well for the Respondents in S: A. No. 639. 
` Babu Prafulla Chandra Chakravarti, for 

the Respondents in S. A. No. 637. 


JUDGMENT. : 
Graham, J.—These four appeals are 
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brought up-to-date aecording to the rules 
framed by the Government under the 
Municipal Act. -The register was publish- ` 
ed at thelocal Thanas on lst December, 


:318924, and after scrutiny was published on 


81st January, 1925. On thesame date at 
a meeting of the Commissioners, Polling 
, Offieera were appointed for conducting the 
election on the 14th February, 1925. On 
thé 10th February, however, at an ordi- 
nary meeting -of the Commissioners it was 
. decidéd to postpone the election to 3rd 
March, 1925, on. the ground that the final 
publication of the register had been made 
less than 15 days before the date fixed for 
‘the election, which. was in contravention 
of r. 5'of the Election Rules. Incidentally 
it may be observed the Commissioners have 
apparently no power to fix or postpone the 
..date ofelection, but the Commissioner of 
the Division, with whom that power rests, 
appears to have accepted the decision of 
the Oommissioners and notified the 3rd 
March as the date of the election. The 
change of the date was duly notified by beat 
of drum. Thereafter a notice was issued 
for an extraordinary meeting of the Commis- 
sioners on 13th February when fresh Polling 


against judgments and decrees of the Addi- - Officers for the new election were appointed 
tional District Judge of Dacea reversing and the time and place of the poll were 
decisions of the Munsif, Fourth Court, Dacca, .fixed. The voters’ register was republished 
and arise out of a Municipal election held on the same.date. The election duly took 
on the 3rd*March, 1 25. One ofthese suits place on the 3rd March according to the- 
(Suit No. 802 of £925) was brought, by revised notification. The plaintiffs Bhuban 
three rate-payera of the: Dacca Munici- Mohan Basak and two others, who are rate- 
pality to set aside the whole election, payers of the Dacca Municipality, thereupon 
while the remaining three suits were in- instituted a representative suit on behalf 
stituted by unsuccessful candidates for the of the general body of rate-payers to set 
- purpose of setting aside the election in the ° adide the election on the gréund that in the 
particflar wards in which they failed. ° e preparation and publication ef the register 
All thesuits were decreed by the, Court there had been yarious illegalities which 
of first instance. ' e invalidated the whole electiĝù. __ 
-Onsappeal the learned Additional Dis- The Murif framed a number of issues, ' 


trict Jifdge reversed those decisions and, ont of these being "whether biel oat a 
e 


dismissed the suits. The plaintiffs hate 
now appealed to this Court, 

‘Appeal No. 636, ayising out of Suit No. 
802, in which the entire election 1s sought. to 
` be be sef'aside, may be.conveniently dealt 
with first. NES stu 

The facts are briefly’as follojs:— |, 

eThe general election of, she*Commis+ 
signers of the’ Daecga Municipality was 
‘notified fo be held on the lith February, 
1925, by a notification publighed in the Cal- 
culta Gaelie of 5th 
Thereafter the register of'wotets, Which is 
kept by the Municipality, was revised and 


Novem bes, 1921.. 


had any locus standi to bring the slit, whi 
the others related to breachesof the Election. 
Rules and in particular rre 4'0 11 as well 
as r.32 of the Meeting Ruleg. He found that * 
the plaiatifés had the right to sue, snd that 
' there'hed been a breach of Election Rules Ve. 
10, 1l and 15, and also of r° 32 0f. the Meet- ` 


“ing Rules. He accordingly set aside the 


election and issugd an injunction restrain- 
ing the newly elected Commissioners from 
sitting,on the Municipal Board.’ On appeal 
the learned Additional District Judge held 
that the plaintiffs inetheir. eapacity as rate- 
payers bad no right tosue and that the ° 
. £ . * - 


. a 9 
. 


Mer 
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suit should have been dismissed. He also 
held that no non-eompliance with the rules 


‘ 
D 


‘had been made out sufficient to invalidate‘ 


the elgction, and accordingly allowed the 
appeal and dismissed the suit. i 
Tne first pdint which arises for determina~ 
tion is whether tie plaintiffs had any right 
to bring the suit. eIt has been urged on be- 
' half of the respondents that a rate-payer’ 
as such sis not entitled to challenge the 
validity of a Municipal election, and refer- 
ence has been made in support of thig view 
to precedents in connection with Parlia- 
` mentary and Municipal elections in Eng- 
land. At an English Parliamentary election 
objection can. be taken by any. person who 
voted at the election, or had a right to vote 
for a candidate at such an election, or one 
who could be a candidate. A Municipal 
election in England can be similarly chal- 
lenged by an election petition on certain 
grounds mentioned in the Municipal Corpo- 
ration Act of 1482 as wellas by persons who 
either voted or were voters or candidates. 
With regard to s. 15 of the Municipal 
Act, which was relied on on behalf,of the 
appellants, it wag contended for the res- 
pondents that while that section saves the 
jurisdiction of the Civil Courts in the matter 

of elections, it cannot be held to entitle a 

mere rate-payer to sue. An election can 

only be challenged under s. 42 of the 

Specific Relief Act, where a right has been 

denied to & person who isentitled to the 

same, At an electiona mere rate payer, if 
heis nota voter, has no rightat all, and 
consequently there can be no questibn of 
any denial of any right possessed by bim. 
In my judgment these contentions axe 
well-founded and, in my opinion, the learn- 
ed Additibnal see Bae Judge was right ine 
holding tif&t the p aintiffs had no right to 

sue. ! œ, 

“Apart, however, from this view, £s to 
the maintainability of the suit, the appeal, 
ín my judgment, fails upon the merite. J 
will deal briefly with the points which have 

. been urged: én "behalf of the appellants. 
It was fiyst conténded that the election fixed 
for the 14th February was not *postporfed, 
“that the Act doesenot give the Commissioner 
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missioner has power to postpone an election, 
and there can be no doubt that under s. 22 
of the Bengal Generdl Clauses Act; the 
powers to fix a date ‘for election must be 
taken to include the power to postpone any 
date so fixed. It is argued, howeyer, for 
the:appellants that the election ‘was not 
postponed but thata date was fixefl fora 
new election, and that, therefore, ‘all the 
necessary formalities should have been com- 
plied with over again. Ido not think this 
contention can be allowed %o prevail. It is 
I think reasonably clear that, though the 
notification did not mention the word “post- 
pone," the intention was'shat election pre- 
viously fixed for the 14th February should 
be postponed tilfthé 4rd March. The Com- 
missioners of the Municipality were clearly 
of opinion that the election was merely 
being postponed (vide resolution-of the 10th 
February). Ifit was a postponed eleetion 
merely for the purpose of allowing the 
necessary interval of 15 days réquited by . 
r.5 of the Election Rules, there would be 
no necessity sor fresh compliance with rr. 
4 to LL of the Election Rules. The register 
as already prepared and amended would be 
a valid register for the purpose of the post- 
poned election. Rule 4 requires revision 
.of the register at least three months before 
the date fixed for any general election. 
: Rule 5 says that the general register shall be 
published not less than 60 days , beforethe 
date fixed fora genergl election and r.9 
requires publication of the register not less 
than !5 days before theedate of election. 
The qualifying words in each instance have 
,the effect of importing some elasticity to 
«the time limits imposed, and, in my opinion, 
these rules were complied with as there 
quired interval had elapsed between these 
formalities and the date of the election, 
The argument that the necessary formglities 
should be aomplied with over again, would 
dead tothis result that a postponed election 
Could not be postponed to a nearer date than 
three months, which might entail very 
great inconvenience. Stress was laid on 
behalf of the appellants on the fact that 
the resalt would bethat voters, whose right . 
to vote may have accrued in the interval, 


power to ppgtpone an election, and that ase, would be shet out irom voting, butthat — 


a = 
aan 3rd March, all the rules, viz., IT. 4 
to 1» should have been complied with over 

& ain. * - . . 
p” the course of the hearing ofthe appeal 
e it appeared to becoriceded thatéhe Com- 


esh date efor election had been fixed. is jinevitablé eunder any: circumstance. 


Thereeis necessarily en interval between 
the completien ofdhe register andthe date 
of electione duning which seme yoters will 
qualify “bug wil] not be eligible tévote. 

oe Was rfext ‘contended that, even allow- 


^ any subject 
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ing that the Commissionér could postpone 
the daté of election, the appointment of 
Polling Officers and the fixing at the meet- 
ing of the 13th Febrnary ofthe timesand 
place of the polling was in - breach of r. 32 
of the Meeting Rules, and that the elec- 
tion held -by „officers so appointed was in- 
valid. « , ERI eo - 

Rule 32 reads as follows:— . 

"Unless not less tham two-thirds of the 
Commissioners consent by signing a re- 
quisition, no subject once disposed of shall 
be re-considered within six months.” 

In my opinion, the rule has no applica- 
tion in such circumstances ' as the’ present. 


‘There was ro -question of. re-considering 
which - had, already, been- 


disposed of ‘at à previous meeting. All 
that was done was tp appoint fresh Polling 


. Officers and to fix anew daíe and place for 


polling. consequent on the’ changes in the 
date €or election. There was no question 
of rescinding any resolution. What was 
done at tbe previous meeting was in re- 
ference to the election notified for the l4th 
February, while-what was dofe on the i3th 
February was in regard 
fixed: ior the 3rd March. The subject- 
matters were not. identieal, and .the 


'Bubsequent meeting did not rescind any- 


thing which had been already dealt with by: 
the previous meeting. . 
The next point -urged on behalf of the 


.appeéllants was with reference to rr. 9 ànd 


10 of the Election Rules. Rule 9 relates 
tothe publication of therevised register of 
voters, andr. 1U Provides that any person, 
whose application ‘under r. 6 or 7 has beer? 
refused, may within eight ‘days after such 
refusal apply to the . Magistrate to have his 
name iaserted in, ora name omitted from, 
the register. of wbters; The trial Court 


found that the register had been published . 


at the Municipal Office on the 28th January, 
and thate the last of the applicatfons under 


ir. 6 and 7 were disposed of on the 23rd? had no right to sue, and on- the merits: nd, 
cage was made out for setting. asidé the ` 


January so that if those, dates be accepted 
there would not be the préberibed interval 
of eight days in which to appeal. is 
In myeopinion, however,. we should nêt 
be justified in setting aside ‘the elecfion on 


. this ground for two reasons: firstly, because | 
it has not been shown that the amission,* While the appellant Abdul Sobhan obtain- 


. ifany, 


<the 


to comply with the rifle affected the 

result of the election; .and, ‘secéndly 

beeause dn reference to the retord there i 

not a tittlegof evidence to sRow fhat any of 
applications was wrongly,re]gcted., i 

ba te! i . . x * 

k. i PPr ram . ' | 


. e Lu 


to the election . 
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It. was further argued on behalf of the 
appellants that the new date fixed for the 
election did not allow th$ time prescribed 
- by r.14 for candidates’ to pat in their 
nomination papers, and that iour applica- 
ions filed, by, candidates afjer the 14th 
february ought not to have been rejected 
as, filed.out of time. This argument pro- 
ceeds'on the assumption that it was a new 
election and thatthe formalities had to be 
complied with afresh. As I have* already 
held that it'was merely a postponed election 
the fowr applications were out of time and 
were rightly rejected. 
. It was next argued that the notice of the 
meeting, of the 1th February not having 
been served upon all the Commissioners, and 
two clear days’ notice of. the meeting not 
‘having been given, as required by r. dof 
the Meeting Rules, the meeting was illegal 
and altra vires, that -ihe resolution passed 
- therein as to the appointment of Polling 
' Officers, and the place and time of polling 
were bad and that the election held by 
"officers so. appointed and at such time and 
place was equally bad andillegal "There 
is no sebstance in either of these conten- 
, Mons. The rule, it is true, says that notice 
shall be given to every Commissioner,and 
one ofthe Commissioners: was, it appears, 
not 80 served, because he happened to be in 
England. ít was obviously not possible to 
comply strietly with the rule' in these 
circumstances, and it would be absurd to 
hold. that the meeting could be rendered 
invalid by this fact. Rules must be inter- 
preted, with some degree of common sense, 
‘There was a technical breach ‘df the two 
days’ rule regulating extraordinary meetings 
‘eofethe’ Commissionérs, but *it-has not been. 
shown that this breach matenially affected 
the election, 3 ldo rot think, that the 
election should be set aside upon such a 
ground. . 


* . 


In myeopinion, the appellants 


in this appeal 


. election. . This appeal, therefore, should be 
dismissed with costs. A 
Appugt No. 037, Warp No. VIs : 


In thig ward .the successful: candidate 
Umesh Chandra Dutt obtatned 212 votes, 


éd 209, so that there ‘was a ditlerence ef 
.3 votes only. In'addition to the general 
grounds urbed in the represeptative fuit 
going tò the election as a whole it has been 
urged on behalf of this" appellant that the 


4 


“ego: antl, secondly, that the secrecy of thes 


t 
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Polling Officer had no power to alter or 
extend the place fixed for polling, and that 
in so doing he'contmitted a breach of'rr, 
17 and 17-A of the Election Rules. 
argument is based on an extremely techni- 
eal interpretation of the rules in questio 
The facts appear to be that the place notg- 
fied as the polling centre for this ward was 
the  Nabakumzr Institution, which is 
surrounded by a wall and within the com- 
pound ‘so enclosed a bamboo enclosuresvas 
erected for the purposes ofthe pol. This 
- enclosure was apparently not strong enough 
to withstand the rush of voters at 6-30 P. m., 
‘the time for the close of the poll, with the 


` result that the Polling*Officer in order to 


meet the emergency had the gate of the 
outer wall of the Institution closed as well 
asthe gate of the bamboo enclosure, and 
after 6.30 r. m. no one who was not inside 
the outer wall of the Institution was 
permitted to vote. The notification stated 
that the poll would take place at the 
Nabakumar' Institution, and I think the 
learned Additional, Judge has rightly held 
that any voter who presented himself at the 
place so appointed before 6-30 P.e. could 
demand to have his vote recorded. The 
notification. made no mention ‘of any 
enclosure at all. . 


Apart from this view of the matter it is 
obvious that in the circumstanees which 
arose the Polling Officer adopted the only 
course which was practicable. The rules 
“as I have said before must be interpreted 
with common sense. | 

The electicn ought certainly notto*have 
been set aside upon sucha ground. In my 
judgment this appeal should be dismigsed, 
with costs. . : 

Apenat Nor 638, Wat No. IIE ° 

In this appeal two points have been 
urged: firstly, that Mr. Ahmad Hossein, 
who tovk ¢he poll, had no authority ta do 


ballot was not maintained, as some of 
the voters» omenly declared. their votes. 
Reference has been made to rr. 19 and 20. 
Objection is taken in” the {rst placg that 
-Mr. G. C. Majumdar who had.been op- 
pointed Polling Officer in the first instance 
was not'unable to attend, 
that the éontingency enabling the ap- 
pointment of a substitute hadenot arisen; 
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conferred upon him under the rules ffamed 
under the Act : 
With regard tothe firet point it seems to 
me,that the argument proceeds upon an 
unduly narrow view of the rule. For reasons 
of convenience Mr. Ahmad Hossein was 
appointed in place of Mr. Majumdar, and it ° 
appears that Mr. Hossein had, in fået, been 
appointed a reserve Polling Officer at the. 


“meeting of the Commissioners held on the 


28th January. The Chairman give his 
approval to the arrangement. 

As to the second point I am clearly of 
opinion that the Chairman had power to 
delegate his powers not only under the Act 
but under the rules as well, the rules.form- 
ing ap integral part of the Act. s 

In any view of the case it seems clear 

_that an election ought not to be set aside 
upon such grounds as are alleged here, 
there being no allegation whatever against 
the Polling Officer who conducted the elec- 
tion, nor is there anything to show that 
the result of the election was 'affécted in 
any way by the change of Polling Officer. 

The objection as to the’ secrecy of the 
poll not being maintained is to my mind 
frivolous. It is obviously not possible when 
dealing with illiterate ‘voters to prevent 
some such breaches ofsecrecy. The Polling 
Officer cannot be blamed for such indisere- 
tions, and it would be ridiculous to set aside 
an election upon such a ground. 

In my opinion this appeal fails and should 
be dismissed with cogts, 

ArPREAL No. 639, Warp No. V. 

In this appeal the following points were 

* urged on behalf of the appellants:— 

1. That the Court of Appeal below erred 
in holding that Rai  Bahadur ONE 
Ohandra Banerjee was competent under re 19 
of the Election Rules to act ag Polling 
Officér. : 

2. That Rai Bahadur Keshab Ghandra 
Banerjeesbeing a candidate for qjéetion in 
the general election heldon the 3rd March, 
1925, and the election in Ward No. V held 
on the 25th March being a part of the said 
general election, Rai Bahadur was not 
éompetent to act as Polling Officer under 
x. 14 

3. That the Rai Bahadur as Vice-Chair- 
men ofthe *Municipality had no authority’ 
to appoint ltimself as the Polling Offcer 
under the Municipat Act or the rules framed" 


and, secógdly, that the Chairman's powers thereunder ° 


of delégation under s. 4$ of. thé Bengal 


Municipal Act dé aot extend to powers in law ineltolding that 


. 15 
+» 
: 


4, That the* Tower Appellate Court erred 
the Chairman wag. 


e acting as 


$ 
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entitled to delegate to the Vice-Chairman 
the authority to appoint& Pajling Officer 
unders. 45 of the Act, the powers to do so 
being confined tophimse]f under r. 19 of the 
Election Rules. . ; 


Ido not: think that there is any sub- ' 


-stance in these contehtions. The circum- 
stances im which the’ Vice-Chairman came 


to take th8 polls himself have been refer- ` 


red to in the judgment of the learned Addi- 


. tional District Judge, and in view of those 


circumstances it is difficult to see what 
other course be ould have adopted. In 
my opinion s. 45 of the Act enables the 
Chairman to delegate to the Vice-Chairman 
his powers not only under the Act but 
also under the ruleS framed upder the Act. 
That being ‘so, the: Vice-Chairman would 
have. power to appoint another fit and 
proper person in place of the Polling Officer 
who failedto attend. Itis clear from the 
wording o£ r. 26 that the Chairman might 
himself be polling officer, and-if that is so, 
there can* be*no reason why the Vice-Chair- 
“man should not exercise the same function. 
As regards the argument that there was 
a bar to the Vice-Chairman acting as Poll- 
ing Officer in the present case because he 
was himself a candidate for ward No. I, 
the answer is that he had been defeated 
at the poll in Ward No. I on the 3rd March; 
so that his interest in the election ceased 
from that date, and there was no bar to his 
Palling Officer on the 23rd 
March. : | o 
In my judgment this appeal also fails and 
should be dismissed With costs. : 
Mukerji, J.—I agree in .the conelu- 
sions-whig¢h my learned brother. has arrived 
at and in the orders which he has passed 
in these appeals. I desire only to add a* 
few words with regar to two matters. ` 
The first relates to the question of m&in-. 
e tainability or otherwise of the representa- 
tive suit. * The suit was instjtuted by three 
rate-payers ofthe Dacca Municipality to set. 
aside the entire elections in all the wards of 
that Municipality, with permif$sions undér 
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sons are. voters is immaterial, bécause the 
same interest within the. meaning of O. I, 
r,5, Civil Procedure Code “which enables 
them to sue on behalf of all is their interest 
ag rate-payers. Ifthe suitis treated aseone 
ubders.42 of the Specific Relief Act, the 


' requisitions of that section have not been 


fulfilled, becauss no legal character or right 
to property to which any rate-payer is 
entitled by virtue of hi$ being a rate-payer 
has been denied; nor are the defendants 
or any of them interested to deny thésame, 
It may, however, be said that's, 42 of the 
Specific Relief Act is not exhaustive for 
the declaratory suits entertainable by the 
Civil Courts. This”. position is suggested 
by the following observations of the Judi- 
cial Committee in the case of Robert Fischer 
v. Secretary of State for India ‘1). Their 
Lordships said:. "Now in the first place it 


is at least open to doubt whether the pre- - 


sent suit is within the purview ofs. 42 of 
the Specific Relief Act. There can be no 
doubtas to the origin and purpose of that 
section. It was intended to introduce thè 
provisions of s. 50 of the Chancery Proce- 
dure Actef 1852415 & 16 Vict, Chap. 86, 
as interpreted by judicial desisions. Before 
the Act of 1852 it was not the practice of 
the Court in ordinary suits to make a de- 
claration of right except as introductory to 
relief which it proceeded to administer, 


: But the present suit is one to-whieh no 


objection could have been taken before the 
Aet of 1852. It is,in substance,* a suit to 
have the true construction ofa Statute de- 


. claredgand to have an act done in contra- 


vention of the Statute, rightly understood 
pronounced void and of no effect. That ig 
net thesort of declaratory decirte which the 
framers of the Act had in their mind”, 

oW, assuming thát the sát is one. which 
is nòt contemplated by s.42 df the Speci- 
fic Relief Act, *its . maintainability would 
depend upon the existence of a tawse of 
«tion. The rights of the plaintiffs as'rate- 
payess have not beeninjured or threaten- 
ed, and the suit, therefore, is not maintain- 


O. I, r. 8, Civil Procedur&.Code on behalf of 6 able. The cases of. Vaman , Tatyaji v. 
all the rate-payers of that Municipality, for “Municipality of Sholapur (2), in which* in- 


a declaration that the election held onthe 
3rd March 1925 was void, asit was -held 
without conforming to the procedt&g, which, 


dividual «tax-payers sued for an injunction 
restraining a Municipality froma mis-apply- 
ing” funds, in the proper appliedtion. of 


undef the rules, must precedéa gengral. whith the tax-payers are interestéd, and of 


election, and for an injuxetion restraining. 
the candidates’ declared electio at the 
said election fzom abting às Córftmisfioners. 
The fact that two out of these, tige Par 


- 


a $t Oe 


Lakshminarasimha Somayajiyar v., kama 


e 
(1) 22 M. 220; 3 C. W. N. 161; 26 I A. 1 7 Ser 
C. J. 459; 8 Ind. Dec. Ge s.) 192 (P, Qj. NTEN P, 
(2) 22 B. 646; 11 Ind. Dec. (x45 1013,. " 


* . " . $ 
" . . 
. e . 
. 
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lingam Pillai (8), in which the plaintiff, who 
had afair chance of being appointed or 
elected as a member of the Taluk Bogrd 
and hada substantial: interest -in the 
matter of the proper constitution of the 
Board, sued for a declaration that ghe 
election of a member of that Board ovas 
invalid . . . . . . cases which have 
been referred fo on behalf of the appellants 

so. + +, are vases in which" there 
was aright in. the plaintiffs sufficient to 
enable them to maintain the suits. The 
case of Molla Ataul Huq v. Chairnean of the 
Manicktola Municipality (4) on which also’ 
reliance has been placed on behalf of the 
appellants was that of a suit by a person 
to vote. I am, therefore, of 
opinion that the suit was not maintain- 
able. 

The second relates to what I consider to 
be the only substantial one out of the 
numerous irregularities that are complained 
uf, vizą, the publication of the revised re- 
gister on the 31st, January, 1925. Rule9 of 
the Election Rules relates to the publication 
of the revised register by the Chairman after 
dealing with applications under *rr. 6 and 7 
inclusive ande omission of namesin and 
fiom the register that has to be publish- 
ed by him under r. 5, notless than 60 days 
before the date fixed for any general 
election. Rule 10 saysthat “any person 
whose application under rr. 6and7 has 


been refused may, within 8 days after such . 


refusel, abply to the Magistrate for an 
order to have his name inserted in, or a 


-name omitted from, the register,of{ voters, . 


and such Magistrate shall, after enquiry, 
make such order as to the insertion or 


omission of*the name as appears te him " 
*tions rejected on the 23rd or beforg the 


to be jast: and the, Chairman shall, 
upon «eceipt ofa copy of such order, give 
effect to thë same, and such order shall be 
final”. Rule li says that “the regigter thus 
prepared and amended shall be«leemed to 
‘pe: the final register of persons entitled Jo 
vote at a general election." It is clear, shere- 
fore, thatatdeast 8 clear days must elapse 


between the, rejection 
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is out ofthe question under the rules and ' 


interferes with the right ofa person whose 
application has been so rejected to apply 
te the Magistrate unden r.10 for which 
the rule gives him 8 days' time. lt is 
true that there is no prohibition to file the 
said application even though. the revised. 
list happens to be publishedin the mean- 
time, but the publications may create an 
impression that the process ‘of ‘revisicn is 
closed and may thus digcourage the filing of 
the application. In the present case a very 
large number of apblie&tions were rejected 
on the23rd. That was the date mentioned 
in the plaints, on or before which, according 
to the plaintiffs, the applications were re- 
fused. During the trial the plaintiffs put 
in numerous applications which were fixed 
for hearing on the 23rd to 25th and the 
plaintifs wantedto show that they were 
rejected on the 29th. This was objected 
to on behalf of the defendants. on the 
ground that as the plaintiffs had admitted 
in the plaints that the apfplic&tions had 
been disposed of on or before the 23rd, 
these applacations should not be admitted 
in evidence, because if there was no such 
admission in the plaints, the defendants 
could have shown that although the applic- 
tions purported to show that they were 
rejected after the 23rd, they bad, as a 
matter of fact, been rejected orally before 
that date, and ifthey were rejected after 


the 23rd, no application to the Magistrate . 


would have been made by the aggrieved 
parties underr.10. The appellants appear’ 
to have conceded these two matters in 
order to get these applications admitted in 
That the concession „extended 
thus far and did not extend to the applica. 


23rd is quite clear feom several passagea 
The plaints 
state that the publication “of the revised, 
register was on the 31st Jagtary, 1925, 


The publication on that date, ithas been . 


found, was at the Thanas. It las been 
found by thè Munsif that the revised re- 


of an application e gister.was finally “published on the 28th 


under r.6 or7 «and “the pyblication of ae’ January, 1925, and they were despatched to 


revised register under r. 9 whichis the 
final replete contemplatéd byr. ll. . To 
proceed With the election on the footing pt 
a register published within 8 days of thé re- 
gjectiqnof an application ifnderr. 6 or 7 
«59 Ind. Càs. 245; 39 M. L.J, 319; 12 L, W. 202; 
asso) M. W. N. 519,28 M. L. T. 208, 
(n 57 Ind, Oas. 980 24 O. W. N. 969; 48 O, 378, 


thé Thanas on the same day and published 
there on the 31st. This finding has not 
beengipgf& by the learned Additional Judge, 


e The latter *seemsto have proceeded*upon 


ar erroneous view of the concessions THe 
revised tegister having been gubliched cn 
tbe, 23rd, thé register of persos under y. 10 
wbosegdppicationg were rejected between 


e D 


. e 4a 
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the 20th. and 23rd, both days guclusive, in 

my opinion, wera affected, as they didnot 

get 8 clear cory? otore the revised list was 
e 


published, and 
,ed list on the 28th may have dissuaded them 


“ from applying to the Magistrate as they 
. were entitled to do ünder r. 10. This, in 


my opinibn, wag &serious irregularity ‘and 
in view’ of the very large number of 
‘applications that’.were dealt with in that 
way, it is clear to my mind that there was 


something egregiously wrong either in 
the conduct of the executive or of the 
‘applicants. It is not possible, however, to 


say whether the rejections were right or 
wrong as, in faet,ithere was. -po application 
under r. 10; and. excepting. the statement 
of one witness whose application was reject- 
ed onthe 23rd and who said he could not 
"appeal" by reason of, shortness: of time, 
there i» no evidence that any ofthe others 
even intended to proceed' under r. 10, and 
further ‘tha’ there is not.a tittle of evi- 
dence which -would go to suggest that any 
single application was wrongly ' rejected, 
The rights which the successful candidates 
acquired i in theelections cannot beinterfered 


_ With unless atleast itis reasonably clear 


that theirregularity contributed directly 
orindirectly to the acquisition of those 
rights or thatit has really operated to the 
-prejudica of the rate-payers who intended 
to take part sn the elections, Of these there 
is no evidence. e ` 


A. N. A. ‘Appeals dismissed. 
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ALLAHABAS HIGH COURT. 
Second Cryin Appsat No, 1157 or 1926, . 

A -June 20, 1927. 
Presente —Mr. Justice Splaiman and Mr. 
Justice Banerji. 
AZIZ AHMAD —DEFENDANT—A PPRLLANT 
Versus, 
NAZIR AHMAD anD 'OTHERS—P LAINTIFES^- 
. RESPONDENTS. 
Pre-emption— Overhanging of branches, Mhether 
_ confers rights.as' shafi khalit--Compactness of plot— 


* Existence of public road, effect of.. 
'Hhe overhanging of the branches” ef: # tree, on 


' e another's land dogs not entitle the owner of the tree 


‘to chim a ‘right of pre-emption with respect t& that 
* land as a she; fi khalit.. 
not confer an inen on the ownBeg ofthe Vid 


* Hari Krishna Joshi v. E Vihar E aa" 
wes: . 


LL 7 


do AHMAD V. NABIR AHMAD. 


publ ication of the revis-. 
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The fact that a shee road runs through a land 
does not destroy the: compactness of the plot for 
purposes of pre-emption, where the land covered by 
the road does not belong to the publie but isin 
reality a part of the plot.’ 

Second appeal from a decree of the*Dis- 


-trict Judge, Pilibhit, dated the &&h January 
1926 


Mr. Mukhtar Ahmad, for the Appellants. 
Mr. U. S. Bajpai, for the Respondents. 
JUDGMENT.—This is a defandant's 
appeal arising out of a suit for pre-emption 
on the, basis of Muham:nadan Law. The 
plaintiffs’ claim is based on an alleged right 
asa shafi khalit. The property sold con- 
_sistsof undivided shares in a plot of land 
adjacent to the house of Nazir Ahmad, 
plaintiff. There is also a tamarind tree 
standing in the compound of Nazir Ahmad 
which overhangs its branches on the spot 
: in question. This plot is divided into two 
portions by what is called a kucha public 
road, but the plot appears to be one plot and 
there has been no partition: ofthe shares 
of the co-sharers. ° 
-The learned Judge has held that Nazir 
Ahmad «has no right to claim to be.a shaft 
khélit, because his tree spreads branches 
over the neighbouring land. He has relied 
on the case of Hari Krishna Joshi v. Shan- 
kar Vithal (1) as authority for the pro- 
position that the overhanging branches 
' eonfer no right of easement to the owner of 
the tree. Italso appears to us that this 
‘circumstance does not, give the plaintiff 
rights as a shafi khalit. In the foot-note 
to Cpap. ‘II, page. 481 of Baillies Muham- 
saman Law, Vol. I, it is noted that 
"though rightsof water and way are given 
«as e examples, it does not appear that a 
, khaliti in any other right than „this has the 
” right of pre- emption.” . 
"We must, th'erefofe, rejóct this Sint 
As regardse the further claim that Nazir 
“Ahantad's drain flows througli, this plot, 
» ? the learned Judge has found that this draine 
in geality did not exist, but wasa temporary ° 
arrangement invented for the „puposes of 
this figation, "This oldim’ must also be 
rejected. 
The defendant, however? dontéudé that in- 
as much. as the kucha public road passes 
» rough the plot, ” the portion .Which lies 
away from the house should noj be allowed 
+o be pre-empted? It does not, howevef, 


Overhanging ofebranches does €f appear that*the land covered by this read 


belongs” to, thg. dvd The “land, is in 


2a 19 B. 1h; 10 Ind, Dadi any &) 284, 


» qi 


. e 
s 
. " e 
. 
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reality & part of this plot though the public 
have a right ¢o pass through it. Under 
these circumstances, the finding of’ the 
Coyrt below, that the whole areais a com- 
pact one, must be accepted and the plain 
is entitle? to preempt the whole of that 
plot: Abdul Shakur v. Abdul Ghafur (2). 

We, accordingly, dismiss this appeal with 
costs, including fees in this Court'on the 
higher scale. " 
A. N. A. Appeal dismissed. 
(2) 6 Ind. Oas. 358; 7 A, L. J. 641. š 





BOMBAY HIGH COURT. 
FULL BENCH. 
Szconp Civin APPEAL No. 30 or 1926. 
January 24, 1927. 
Present :—Sir Amberson Marten, Kr., Chief 
. Justice, Mr. Justice Crump and Mr. 
. Justice Patkar, . 
MANEKLAL GIRDHARLAL SONI— 
APPELLANT L 
e versus 
MAHIPATRAM MANSUKHRAM 
PATEL— RESPONDENT. ` 
Dekkhan Agriculturists Relief Act, (XVII of 1879), 
ss. 242), 21—Agriculturiat judgment-debtor—Status of 
agriculturist, whether can be proved in execution, 
proceedings—Material date for determination of 


status. 

Under a. 2leof the Dekkhan Agriculturists' Relief 
Act the material date for the determination of the 
status is the date of the attempted arrest. But by 
reason of the definition of agriculturist in s. (29 of the 


Act, that determination may also import the determina- * 


tion of the status at the date when the liability arose. 


. 903, col. 1.] . 
P mere failure to appear and urge the status at 


the hearing of the suit does not preclude the defegd- e 


ant from yyging th he is, an agriculturist at the 
date of the arres& or imprisonment, and for the puar- 
poses of that plea he is not debarreQ from urging, if 
necessary, that he was an agriculturist at the “date o: 
R. tibid] eS Eo 

[Caselaw discussed.] a 

Second appeal from the decision of &he 
Assistant dudge, Ahmedabad, in. Appeal 
No. 193.0f 1925, reversing that of the 
Joints Subordinate Judge, at Ahmed- 
abad, in Darkhast No. 984 of 1024, + 

The appeal dame before a Division Bench 


* sexecution proceedings 


and the plaint expressly stated that he wa 
not an agriculturist. An ex parte decree 
was passed against him cordingly for the 
‚money sued on. SubseqWently there were 


two darkhasts taken out which were with. 
drawn on his promises tp pay.. These pro-- 
mises were not kept, and evémtually on 
December 13, 1924, the suit dafkhast was 
taken out for his arrest. Then he for the 
first time pleaded that he was an agricul- 
turist and was exempt from arrest under 
8.21 of the Dekkhañ Africulturists' Relief 
Act, 1879. à 

In this connection my brother Madgavkar 
has pointed out the definition in 8.2, sub-s. 
(2), a8 being material, vtz :— 

“In Ohaps" II, 111, IV and" VI, and in 
8. 69, the term 'agricu]turist' when used with 
reference to any suit or proceeding, shall 
include a person who, when any part of the 
liability which forms the subject eof that 
suitor proceeding was incurred, was an 
agriculturist within the meaning of that 
word as then defined by law.” 

The present suit fell within Chap. II 
and not within Chap. III. Section 21 runs:— 

“No agriculturist shall be arrested or im- 
prisoned in execution of a decree for money 
passed whether before or after this Act 
comes into force." 

The words “passed whether before or 
after this Act comes into forge” were insert- 
ed by Act XXII of 1882, s. 8, in consequence 
ofthe Full Bench decision in Dipchand v. 
Gokaldas (1), which held that the Act did 
not apply to asuit whefe a decree had been 
passed priorto the Act coming into opera- 
tion, 

Now, there have been various decisions 
both on s: 21 and on s. 20. In Balchend 
Chaturchand v. ChunWal Jagjivandas (2) 
Mr. Justice Heaton and Mr, Justice Rao 
decided thatin the case of a money decree 
it was net open te a defendant toe plead in 
that he was an 
agriculturist at that date, although not so at 
the date of thé decree. A similar deeiston 
-was arrived at by Sir Norman Macleod and 
eMr. Justice Coyajeein Deru Jetivam Gujar 
v. Révappa Satappa Shintre (3), which: was 
a case under s.15-B, where it: was alleged, 


‘consisting of Marten, C. J., and Madgates that the defendant became an agriculturist 


kar, J. Their Lordships made the follow- 
è . 


"ORDER OF REFERENCE, TO A * 
9" — FUL 


L BENCH 
Marten, C. Jln this cas¢the defend- 


aftersthe daté of the decree. So, too, in, 


Mul Prushottam v Goverdhandas Tribhu- 


e å 
(I) 4 B. 363; 2 dred. Deo, (N. 8.) 749. | 
(2) 18 Ind.ẹCas. 901; 15 Bom. L. R. 389; 37 B. 486 
(8p 07 I 


i . Cad, 840; 21 Bom. L. R. 370; 46 B, 964; ° 
ant was sugd as a trader for a money dept, A.I. R.1922 Bom, 220 |. |, : 
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vandas (4), it has been held by Mr. Justice, although he had not done so in previous 
Shah and Mr.Jusfice Crump that where an, execution proceedings hrising out of the 
ex parle dedtee has been passed gn the . same decree. has 5 

original sidb, then, a plea that the defend, And thereisyet another decision in Bal- 
ant isan agriculturist cannot be raised inf krishna v. Sarupchand (9) where the learn- 
execution. The ground of that decision is, ed Chief Justice explained some of the 
that “the original side would have no juris- previous decisions, although in that parti- 
dictidn unléss the defendant was a non-: cular case he. overruled the objections of 
agricülturist, Consequently the very fact, the judgment-debtor and approved of the 
that the decree-has been passed necessarily erderof the Subordinate Judgé directing 
implies that—this particular point was deter- the properties-belonging to the judgment- 
mined againstthe defendant. That being debtor to besold by the Court.. The view 
80, they held, following the previous deci- taken thereappears to be that s. 21 differs 
sions, that as he yas thus a non-agriculturist from s. 20, and thatthe words I have men- 
at the date of thts decree it was-immaterial tioned, viz., " passed before or after the Act 
whether or not he afterwards became an comes into force" necessarily involve the 


agriculturist. - consequence thatthe objection in question ` 


On the other hand, there are several.de- may betaken at any time after the decree. 
cisions by Sir Norman Macleod and Mr. On the other hand,.the alternative view is 
Justice Coyajee,in which a clear distinc- that these words were only passed to make 
tior igdrawn betwéen cases where the de- the Actretrospective as. regards suits and 
fendgnt was an agriculturist at the date of decrees before the Act came into operation, 
the decree, and cases where he only became and so to extend fhe benefits of the Act to 
an agriculturist after the decree. Accord- those class of persons who were excluded _ 
ingly in Rudrappa vw. Chdnbasappa (5) it bythe Full Bench decision in Dipchand v. 
was held that where a decree is passed ex Gokatdas (1). It is also argued for the appel- 
parte, the defendant can, in execution pro- lant that if the view adopted by Sir Norman 
ceedings, show that he was an agriculturist Macleod is the correct one, this amendment 
at the date of the decree and claim instal- was quite unnecessary. If all you will have 

.ments under a. 15-B.- . ^ to find is whether a person was an agricul- 

Then as regards s. 21,it was held in Am- turist at the date of his arrest, it would be 
'banna' v. Kallappa (6) that a judgment- immaterial whether -the decree itself was 
: debtor who has been arrested in execution before or after the Act. Consequently, the 


of a decree can plead the status cf an agri- added words would make*no difference, ^ 


culturist under s. 21 ofthe Dekkhan Agri- Speaking for myself, I regard this matter 
culturists’ Relief Act in execution proceed: asoņe of great practical importance, and I 
ings. In that particular case the defendant . thinkit is one of those points which may 
had ealready consented to a decrée being  befairly submitted for the consideration of 
passed against him in terms of a compro: @Full Bench. I, therefore propose at the 
misesand he had been described in” the „present juncture to say nothing further 
. decree as a tradfr. But, neverthelgss, the on thepoint, Bujitm&y be legitimate to 
Court thought it was stillopen to him in “add thatthe difficulties invblved in the in- 
execytion proceedings to claim the benefit terpretatioh put upon the Acb by Sir Nor- 
:ofs. 91. A similar gecision Was arrived man Macleod and Mr. Justice Goyajee migbt 
at in Hira v. Daula (7), where it was held be considerable, because, if I understand 
that under s, 21 a person is exempt from  $heir judgments correctly, it would not 
‘arrest if he wasan agriculturist at the time matter what previous decision had been 
of the arrest, So, too, in Narayan v. Dhon- passed asto thestatus of the defendant at ° 


do (8), it was heldthat the defendant in eXe- .anjerior dates. Hè could always chaim that . 


cution can claim instalments under s. 15-B at the particular moment of his arrest he 
4 ° * was an agriculturist and, therefore, entitled 
` off) Sind. Cas 148; 24 Bom. Lo. 1901; 4.1 Bel to have that matter tried. + If then he 
(5) 80 Ind. Cas, 162; 26,Bom: L. R. 153; AI. R?19»4 «availed himself of the ordinary provisiens 
om. 305, > 2 ui of appea? he might possibly put off the evil 
19 88 hà. Gas. 309; 28 Bont, L. R. 567; 50 B. 225, day of imbrisonment for one of two years, 
od, E. om. A * : . 
G 95 Inf. Oas. 259; 28 Bom. D, R.639. * and then at the $a of that time onee more 
8) 94 Ind. Cas. 76; 28 Bom. L, R. 304 A.IeR. 1926 —— (9) 95 Igd. Cas, 1017; 28 Bom. L. R, 656;*A. I R, 1926 
Bom. 246, E . . : e Bom, 389. 4 . ROS 


* 
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thoy 


atthe time the datkhast was presented, he, 
atany rate, had now become a bona fide 
agriculgurist. 


se 
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'raise the plea that whatever his status was | 


In holding, however, in answer tQ th? 


e first question that the material date for the 
: detergnination of the status ofgn agricultur- 
ist under s. 21 is the date of the attempted . 


The’ questipns, therefore, that I would l arrest, the definition in sub-ss. 1 and 2 of 
‘suggest forthe consideration of the Full,.s, 2 of the Act must be borne in, mind. 


Bénch,subjectto their being put intoformal 
‘shapé, would be toethis effect :— 
-(1). Whether under s. 21 of the Dekkhan 
:Agricultitists' Relief Act, the material date 
for the determination of the status of the 
alleged agriculturist is the date of tlwe..at- 
‘tempted arrest, or the date of the decree 
or how otherwise ? 
(2. Whether à defendant sued as a non- 
-agriculturist, who suifers'a money decree-to 
be passed against him byan ex parte decree, 
can afterwards, in execution proceedings 
:élaim that he was an agriculturist at all 
material dates and so exempt from arrest 
‘or imprisonment ? 
Madgavkar, J.—-I agree. 





. The reference was heard by a Fall Bench 
consisting of Marten, O. J., and Crump and 
` Patkar,JJ.^ . 
© MEU: L. Shah, gor the Appellant. 
Mr. H. V. Divatia, for the Respondent. 
JUDGMENT. 
Marten, C.J.—In my referring judg- 
. mént I have indicated some of the difi- 
` culties which appear«to me to exist in con- 
'.struing s. 21 of the, Dekkhan -Agricul- 
.turists' Relief*'Aet. But the decisions there 
-Gited show that Sir Norman Macleod aad 
"Mr, Justice .Coyajeé in a series of cases have 
decided that s. 21 exempts from arrest in 
execution of a money decree any defendant 


Consequently, under sub's. 2 a deféadant, 


. who was an agriculturist, “when any part 


ofthe liability which forme the Subject of 


-that suit or proceeding was incurred," will 
. be exempt from arrest, evén though at the 


date of the arrest he may not be an agricul- 
turist within the meaning of sub-s. 1 stand- 
ing by itself. 

It follows that on the dove construction 
of s. 21, the second questioh should be ans- 
wered in the affirmative, It is sufficient 
for a defendant to-be an agriculturist at the 


date of the arrest, irrespective of whether he’ 


was an agriculturist at the date of the 
‘decree. Consequently it is unnecessary to 


' consider whether that decree was ex parte or 


otherwise. I accordingly confine*my*judg- 
ment to's. 21, and give no opinion on the 
cases on s. 20sor s. 15B.: 1 

Iam sensible that the above construetion 
may in-certain cases lead to what may appear 
to be illogical results. But the Act is so 


badly drawn that it is difficult to give it any ` 


meaning which -would produce consistent 


. results. During the arguments before us, 


the more the various sectiong of the Act 
were closely examined, the moge did the 
drafting appear defectiwe, - But this unfortu- 
nately is by no means an uncommon result 
in cases on this particular*Act, And it may 
Be that the subject is really too wide and 
difficult to be dealt with in aconcise manner 


"who was an agréculturist at the time of twe «having regard to the large variety of cases 


. arrest. I have had the advantage of read- 
ing the judgments ðf my bfojhers Crump 
„and Patkar which arrive at the same con? 
clusion, The wording admits of that yiew 
- -being takeng and under all the aircuwm- 
Sancos 1$ am not ‘prepared to dissent from 
- their opinion as to the true constructian 
of the sectiom, although personally I might 
* have arrived at a different conclusion, had 
I been sitting alone, and the matter bad 
e been res integra. But I doso irrespective 
of the words " passed whether before or 


after this* Act comes into force,” which'e swill*be cpnvgmient to consider first exactly ' 


were added*by s. 8 of Act XXII of 18827 
‘These words were, I thifk, only*added to 
mae the’ Act retrospective, as ‘is the case 
with 5.0, and thus to avoid the decision 
pf the Fyll Bench M Dipenand v, Gokaldas 


L] 
* 


gfiected by the Act. e ° 
Crump, J.—The afewer to the firs 

question referred to the Full Bench depends 

upon the correct construction of s. 21 pf the 


"Dekkhan Agriculturists' Relief Ach,” That 


*gection is as.follows:— 
“No agriculturist shall be arrested or 


imprisoned in txecution of a decree. for 
meney passed whether before or after this 


Aect comes into force.” 6 
The‘last ten words of the section were 
added bys. 8 of Act. XXII of 1882, and it 


what they metn. In Dipchand v. Gokaldts 
(1) the High Court héld that the section “as 
Mt then stood? 4 e, without the last ten words, 
was inapyficalle to any cabe ingwhich the 
deorgerhay m made before thé Act came 
pito dores, That case was decided ia 


y 
. 4108 L O. 1827) 


1880. The Actcams into force on November 


1, 1879, and the result was shat in spite of: 


A. Zl asa meh against whom decrees 


had been 
arrested and imprisoned in execution. 
Section 8 of the amending Act ‘of 1882 
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one ssotion in the light of. any other or to 
regard a decision upon one section as being 
in any senssa guide ta the meaning of 
another, Sincethe enactment of the Usuri- ' 
ous Loans (Act X of 1918) much of the 
Dakkhan Agriculturists' Relief Act is out of 
date. But until the Legislature can find 


was gfacted for the purpose of extending to e. EU KAN 
time or inelination to deal with the existing. 


such agriculjurists the protection afforded 
by s. 21- Ie may be noted that similar 
words were by s. 9 of the same Act inserted 
in s. 22, with the same object. In my judg: 
ment, the sole abject of these amendments 
was to give retrospective effect to these two 
sections by making them applicable to the 
case of agricultyrists against whom decrees. 
had been made before November 1, 1879, 


thedate on which the Dakkhan Agrieulturists" 


Relief Act cameintoforce. With deference 


“jam unable to atcept the view expressed 


as to the scope of these sections in Ambanna 
v. Kallappa (6)and Balkrishna v. Sarupchand 
(9) in so far as that view seeks to extend the 
scope of the words under discussion beyond 
what I have indicated. In the present case 
we are dealing witha decree passed after 
the Act came into force, ands. 21 must be 
jnterpreted as though it stood without the 
last ten words; thatis, asif it ran as follows:— 
* No agriculturist shall be arrested or im- 
prisoned in execution of. & decreefor money." 
There isa cynical saying that speech is 
given to us to -conceal our thoughts. The. 
author of fhe saving is unknown, but it 
might plausibly be conjectured that he was 
a lawyer embitteréf by perusal of the Dek- 
khan Agricultuwsts’ Relief Act. -It is noto- 
riously a badly drafted Statute. It is 
extremely difficult to construe it ae a logical 
whofe; and parts of it are so obscure as 
glmogt to baffle enquiry. If any onesays that 
I exaggerate, let shim read and endedyoar 
to understand ss 2 and3. Thearraygement 
of the subject-matter is faulty; there ise, for 
inst$noe, no clear distinction between those 
provisions whieh apply tothetrial ofsuits, and 
those which apply to proceedings in exetu- 
etign. The result has been (o cause much un- 
certainty andmuch waste of timeand thecon- 
gtructign of any sectionisliable to lead topno- 
malous results. These difficulties have bten 
further increased by the partial extension 
ofthe Act which has destroyed any coherence 
"which it may possess as a whole. Ths 
multitude of notifications makes ite natter 
of uncertainty whether any section does or 
does nof apply in any <djstrigt. In these 
circumstances it is difficult tq ee any 
ki . | "ec A 


e less clear. 
< was within the general definifion at the date 


chaos the Courts must make the best of it 
and this in my judgment can only be done 
by confining attention to each seztion as it 
falls to be interpreted. 

Segtion 21 is plainly designed to protect 
the agrieulturist. Thatis the policy of the - 
Act. It can be read as enabling the agricul- 
turiat to claim protection when a judgment- 
creditor seeks to arrest or imprison him in 
execution of a money decree, That indeed ` 


: is the meaning of the words used. I have 


not yet found any practicel difficulty in so 
interpreting it. If that is the meaning, the 
party claiming protection must show that 
he is at the date of the attempted arrest or 
imprisonment an agriculurist. Therefore, he 
must show that he is within the definition 
contained in s. 2 of the Act. He may 
be either an agriculturist within the general 
definition contained in s. 2 “First” or © 
he may come under the’ special and in-: 
clusive definition in s. 2 “Secondly” 
which is also applieableas s. 21 forms part 
of Ohap. III. Thus though the question 
of status arises for consideration at the time 
of the proposed arrest or imprisonment the 
answer may have to be given with reference 
to the time when the liability was incurred 
In short the judgment-debtor who seeks the 
protéction of s. 21 may show either that he is 
now within the general definition or that he . 
yas within that definition at the date when: - 
the liability was incurred. And thelatter 


* date would im the case,of an" application for 
-execution bb the date of the decree. That 


is, in my jydgment, the answer to the first 
qutstjon referred to us, : l 

As to the second question if follows that 
a man who suffers a money decree to We. 
passed against him as a non agriculturist 
cannot be precluded from’ sowing that at 
the date of the prpposed aarest or execution* 
hè js witifin the genefal definitioh. Whe- 
ther he can come within 8.2 “Second” is 
To do so hè must prove that he 


of the decree. ile can do so unless ther is. 
any privciple of law standing, in hig way. 
The only, principle invoked *is jhat of res 
judicata. T3 make opt that bar titere must 
: 5 : US 
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be adecision within the terms of s. 11 of thesecond and special branch of the defini- 
the Civil Procedure Code. Thoughs. 1l tionin s. 2 of tle Act. zi 

does not apply pfopréio "vigore to proceed-» In view ofthe arguments advanced before 
ings in execution, yet thesame principles usI desire to say a few wdrds about the 
are applicable as a matter of general law: cases cited. There are two decisions on 
Ram Kirpal, v. Rup Kuari (10). Nowa és 21: Hira v. Daula (7) and Ambanna v. Kal- - 
matter in a suit is not heard and finally de-e lappa (6). In the first of these caégs the 


cided unless there is an actual. finding on 
an issue or unlessshe decree necessarily in- 
volves such a finding. A Court having juris- 
diction c&n makea decree for money and 
such a decree does not necessarily involve a 
finding that the defendant is not an*agri- 
culturist unless the existence of that status 
would oust the Court's jurisdiction. In 
certain cases a Court cannot make such a 
decree against an agriculturist by reason of 
s. 11 of the Dekkhan Agriculturists’ Relief 


Act and where a party suffers such a decree ` 


to be passed it follows by necessary implica- 
tion that the defendant is not an agricul- 
turist at the date of the decree. That is the 
vatiodecidendi in Mulji Prushottam v, Gover- 
dhandas Tribhuvandas (4), and in such a 
case if the date of the decree isthe crucial 
date the question of status may be res judi- 
cata for the purpose of subsequent éxecu- 
tion proceedings. 
bered that this case is upon 8. 20 and not 
upon s. 21. And the orucial date in cases 
under s. 20is the date ofthe decree only. 
But the mere failure to appear can have no 
such effect in a case where no question of 
jurisdiction isinvolved. It is not imperative 
thata party sould appear and claim his 
statusand defend the suit. It cannot be 
said that, be might and ought to have dome 
Bo, He may waive the special procedure in- 
troduced for his own benefit and suffer the 
Court to pass a decree if “he does not desirs 


to contest the claim in any regpect. Indeed, 
even where, he does&ppeayandgets up his, 


status if the amount of the claim is not dis- 
puted the spesial procedure of tht Act need 
not necessarily be followed. (Vides. 13). 
18 the case before us it is not suggested 
that the Court could not make a money 
decree agains’ an agriculturist, and the 
«mere description of the defendant in the 
plaint is immaterial. In rhy opinion in this 
case it would be open to defendant te show 
that he was an agrigulturist atthe date of 
the decree nos as a ground for avoiding the 
degree, but aga ground for establishing his 
‘status at the date of the-arrest by, Virtue of 
e ee 


(10) 11 BA. 37; 6 A. 269; 4 Gar, P* C. J, 489; 3Ind. 
Deo (n. a.) 718(P.0). Pe ; 


It must be here remem- ' 


word “only.” in the head-note is, not warrant- 
-ed by the judgment of the learned Chief 
Justice. The question whether the defend- 
ant was an agriculturist at the date of the 
decree and if so, whether ke could claim 
the benefit of s. 21 was not considered. It 
was argued on the basis that he was nof an 
agriculturist at the date of the decree, In 
the second*case I find nothing which does 
not support the views which I have. express- 
ed with the exception of the interpretation 
sought to be placed upon*the last ten words’ 
of the amended section. On this I have 
already stated my opinion. These ,two 
cases are the only direct authority upon the 
construction ofs. 21. The other cases,cited 
are upon other sections of the Act, and in 
my judgment there are good grounds for 
distinguishing them. First, as to e. 70. I 
have already dealt incidentally with Mulji 
Prushottam v. Goverdhandas Tribhuvandas 
(4) as regards the question of res judicata. 
In other respects the case turns on the . 
words “theamount ofany decree passed...: 
against an agriculturist." "There cannot be 
such a decree unless the defefdant is an 
agriculturist at the date of the decree, The 
same view is taken in Balchand Chatur- 
chand v. Chunilal Jagjivandas (2). Then 
we have decisions on &. 15 B. That section 
is only applicable in the case of "a decree 
for redemption, foreclosure or sale in* any 
Buit of the descriptions mentioned in 
8.98, cl. (y) or cl. (2.". QA reference to 
these clauses shows that the party who 
desites to take the benefit of 5.°15-B must 
be an agricylturist ab the date of the*suit. 
hat is the ratio dec&lendi in Devu Jetiram 
jar v. Revappa Satappa Shintre (3). 
Rudrappa v. Chagbasappa (5) is to the sapoe 
effect. The difference is that in the first 
cagé defendant wasnot an agricultarist at 
the data of the suit or the decree. In the 
second case there had been no decision. 
e The decree wag ex parte and it was held that 
. the point fasenag res judicata, In Narayan 
v. Dfion8o (8) this principle is: tended. tos 
gio where there ,had alread} been ong 
arkhast amd the plea of st: us, had not 
been raised, Different considerátidns would 
BAGE A mus a chee, and possibly that, deci- 


i 

[105 f. O. 1087] 
sion may require further consideration, 
should the point again arise. Ordinarily a 
judgment debtor,who fails to raise a plea 
in bar of executign cannot raise that pleadn 
asubsequent stage of execution proceedings. 
“But this pojnt is outside thecase now be- 
fore us. ,.' oor 

The last case cited is Balkrishna v. Sarup- 
chand (9). Thelecree there was a decree 
for money. Section 22 ofthe Dekkhan Agri- 
culturists’ Relief Act had, therefore, no appli- 
cation and was indeed mot invoked by the 
defendant. His plea was that as he was an 
agriculturist the decree should be transfer- 
red for execution je the Collector. Whe- 
ther that should or should not bè done 
would depend upon the applieability of any 
notification under s. 68 of the Codeof Civil 
Procedure. The remarks upon s. 22 of the 
Dekkhan Agriculturists’ Relief Act are 
obiter. , They are based on the wording of 
the first paragraph of the section. The 
construction adopted isin accordance with 
the earlier case of Maruti Babaji v. Martand 
Narayan (11) and appears to in accord- 
ance with the plain meaning of the words. 
It is unnecessary to pause here to enquire 
whether s. 22 has ever been extended to the 
District of Thana where the property inthe 
first of these two cases was situated. 

It will thus beseen that the decisions 
upon s. 21 of the Act are in accordance with 
the opinion wHich I have formed from the 
words of that section. The other cases deal 
with other sections in which a different 
form of words is used. As I have already 
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“Whether under s 21 of the Dekkhan 
Agriculturists’ Relief Act, the material date 
fer the determination of the status of the 
alleged agriculturist is the date of the 
abstempted arrest, or the date of the deeree 
o» how otherwise ?" . 

Several cases were cited during the course 
ofthe argument bearing on tbe construc- 
tion of.s. 15-B, s. 20, and ss. 21 and 22 of the 
Dekkhan Agriculturists’ Relief Act, Tha 
wording of the sections is different andthe 
cases decided under one section would not 
necessarily be of any use with regard to the 
construction to be put on any other of the 
sections, A 

Under s. 15-B the decree must be for re- 
dem ption, foreclosure or sale in any suit of 
the descriptions mentioned in s. 3, cl. 
(y) or clause (z) It was, therefore, held in 
the case of Devu Jetiram Gujar v. Revappa 
Stappa Shintre (3) that the description of 
the suit in s. 3 was not confined to the relief 
claimed in the suit, but also included the 
status of the parties.’ It was, therefore, held 
inthat case that the person claiming the 
benefit of s.15-B and making an applica- 
tion forinstalments must bean agriculturist 
at the date of the suit and the decree, The 
next case under s. 15-B was the case of 
Rudrappa v. Chanbasappa (5), where it was 
held that where a decree was passed ex parie, 
the defendant could,in execution proceed- 
ings, show that he was an agriculturist at 
the date of the decree and claim instalmenta 
under s, 15-B. The material date, therefore, 
for the determination of the status of the 


said these decisions cannot assist us in çon- 6 allegbd* agriculturist under s. 15.B was 


gtruing 8. 21. 
I would answer the questions propounded 
in the fqllowing terms :— E 
(1) The material gate for the determina- e 
tion of tle status is the date of the attempte 
ed arregt? But by reason of the definition 
of agrict]turist in s. 2 (2) that determination 


held to bethe date of the decree, follow- 
ing, the decision of, Devu Jetiram Gujar 
v. Revappa Satappa Shintre (3) and the 
defendant was. allowed, to’ prove in 
proceedings if execution of an sex parte 
decree that was an agriculturist at the 
date df tbe-decree. The princifle of Rud- 


may-also import the detetmination.of the, erappa v. Chanbasappa (5) was-extended in e 


status atthe date when the liability arose. 
(2) The mere failure to appear and urge 
the status at the hearing of the suit does not 
preclude the defendant from urging that, 
he isan agriculturist at the dateof the arrest 
or imprisonment, and for the purposes of 
‘that plea be is not debafred froga urging, if 
nedessary, that he was an agzictltürist at 
*the«late of the decree. e PE 


Ae at the date of the decree i 


_"the ease of Narayan v. Dhondo (8), which ° 


was also a case where ‘instalments were 
claimed under s. 15.B of 'thé Dekkhan 
Agriculturists’ Relief Act,'amd it was held 
that the deferfdant could, “in execution pro- 
ceedings, "show that he wgs an agricul- 
] spite of 
fact that he had not elaimeZ the privi- 


lege in pgevious eexecution proceeding? 
warising out ,of the same decree The 
material date forthe determination wf the 
status of thé alfeged agyiculturist if all 
a these three eases, which’ were decided under 


atkawv, J.—The firstquegsjion which 
is referred to the Full Bench is : 


(11169 Ind. "Das, 175: 24 Bom. LR. "ei LR, 
1922 Bom. 213; 47 B. 45, e e 


. 
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e: 15-B, was, thereforé, held to be the.date Dekkhan Agriculturists' Relief Act. There, 
of the decree, and this view proceeded upon' is, therefore,noconflict between the deci- 
the particular*words of.s. 15-B! which si sion of Bai Diwali w. Patel Girdhar (12) 
volved the result that the alleged agricul- ang thatin the case of Bhichand Chatur- . 
turigt had to prove that he was an agrieul- chand v. Chunilal .Jagjivandas (2). dde M 
*.. turist'at the date of the decree. ,- | ^4 The wording of,s. 21 of the Dekkhan. 
'Ehe:cáses decided under s. 20' of (the  Agriculturists' Relief Act, however, is quite 
~ Dekkhan Agriculturists’ Relief: Act. pro- different: "Noagriculturist shall Be arrest- 
< -* ceeded on the ground that the-section refer- ed or imprisoned in . executéon. of, a decree 
red, to a decree passed against án agricul-- for money passed whether beforeor after this 
. - turist,and it was, therefore, held thatethe Act comes into force." 
material date forthe determination of the In the case of Amibgnng v. Kallappa (6) 
status of the alleged agriculturistewas the it was held that a judgment-debtor who 
date of-thefdecree. In Balchand Chatur- had beer arrested in execution of a decree 
‘chand v. Chunilal Jagjivandas (2)it was held could plead thestatus,of an agriculturist, . 
. that .s.20 did not apply tothe ,case of a under s 21 ofthe Dekk\an Agriculturists' 
` person who ‘vas not an agricultürist at the Relief Act, in execution proceedings.. The 
‘date of the decree whatever hisstatus might game view was taken in Hira v. Daula(7) 
be thereafter when execution came to be ‘where it was held thateunder s, 21 the ques- 
-taken out against him. In the case of ‘tion is whether ‘a person sought to be 
Mulji Prushottam v.Goverdhandas Tribhu- arrested is an agriculturist at the date of 
vandas (4); an application was made under thearrest, and if he is, then he is exefapt. I 
s. 20 for instalments in execution of a think the wording ofs. 21 points to the 
".. decree. which was pasged.om the original. date of thearrest as the material date for 
side of the High Court of Bombay. The the determination of the status of the | 
.. decision’ proceeded on the ground that alleged agrifulturist. The wording also of 
- under s..20 the decree must be ome which. s 22 shows that the material date for the 
_is passed. agains an agriculturisi." As the determination of-the status of an agricul- 
- decree was passedon the original side of turist under s. 22is the date of the attach- 
.the Hight. Court, the decision 'necessári- ment or sale in execution proceedings. 
ly involved a, finding that the jdefendant The words “whether before or after this 
was not an agriculturist at the date, of the Act comes into force” were added by virtue 
` decree’ having regard to the provisions of of the decision in Déipchamd v. Gokaldas . 
. 8. ll of the Dekkhan Agriculturists' Relief .(1) in s. 21 by.Act XXIIof 2882, s. 8, in ° 
„Act, and it*was further held that any fact order to give s. 2P% retrospective effect 
` ‘which was decided in the suit expressly’or with regard to the.decregs for money passed 
- by, necessary ` implication could net be . before:the Act. I think, therefore, that the 
challeriged in execution proceedings. * material date for the determination of the 


‘granted under s. 20, althou 


It was further arguejl that these decisions. 
under s, 20 cénflicted with the view adopt- 


ed’ in the ĉaso of Bai Diwali: v. Pádel e 


Girdhar.{12), infwhich instalments were 
zh the decree 


status of the alleged agriculturist under s. 21 
of the Dekkhan Agriculturists’ Relief Act 
ig -the.date of the attempted arrest, Htv- 
ipg regard to.the object*of the Act; namely, 
to relieve the agricultural classesin certain 


f the -Deccan from indebted#ess and 
was passetl on July 21, 1805,! and the Parts o l 
Dekkhan Agriculturists’ Relief Act wah not, 2150 haying regagd tothe wordin% of s, 21, 
4* extended to the Ahmedabad District tille I think it would be proper to exempt an 
- August.15, 1905. It was argued that thotgh agrieulturist from arrest or imprisonment 
the decree passed was not one againstan in oder ofa ene ARE LL 
agriculturist gs.*defined by the: Dekkhan © was no de agriculturist at the cate of . 
Beaune ee a T There z hane raian extended definition 
fi dd oo eon a A E alo eee of an agriculturiet in s. 2, cl. (2) with- 

b at the Bombay Presidency by’ Nótificatiptr. referenee te*Ohap. III in which s. 21 occurs. 
Wo. 278 dated January, zl, 1903, and the "S'heeterm ‘agriculturist’ when used with’ , 
defendant in the decree dated July.21, 1905, Tefertnce to any suit or proceedjng, shall. , 
eduld bean ¢griculturist as defined by the include a beragn. who, when any part'of 


a | JOE .. the ligbility "which forms the subject of. 
E (12) 32 B, 391; 16 Bd I. R.977, 8. that, suitfor proceeding wag incurred, was* 
A HEIDE y E . 4 : ; n » hs Se y 


- 4 
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an agriculturist within the meaning of that 
word es then defined by lave" The liabili- 


ty forming the subject-matter ofthe pro- ə 


ceeding in exdeution, would be the liability 


under the decree, and, the word “agricul- 6 
furist" in s. 21 would, therefore, include à a 


person «who, was: an agriculturist at the date 
of thé"decree. The result, therefore, in my . 
opinioh, is that the person who was an 
agriculturist at the date of the deeree would 
be exempt from- arrest and imprieonment 
under s. 21 though he ‘ceased to be an 
agriculturist thereafter, and a person who 
was not an agriculturist at the date of the 
decree but who was an agriculturiat at the 
date of the arrgst would also be equally 
exempt from arrest. 4 . j 
It is argued on behalf of the respondent, 
firstly, that the material date for the deter- 
mination of the status of an alleged agricul- 
turist is the date of the attempted arrest, 
and,*seeondly, that the material date for 
the determination of the status of an alleged 
,agrictiturist is also the date of the decree, 
and that as the decree sought to be exe- 
cuted in the present case "is an ex parte 
decree, he may be allowed to prove that he 
was an agriculturist at the date of the 
decree if he is unable to prove that he was 
an agriculturist at the date of the arrest. 
I think that as in thie case there is no 
express decision or a finding by necessary 
implication that the defendant was not an 
agriculturist, he may be allowed in proceed- 
ings in execution ofe*e ex parte decree also 
to prove that he was an agriculturist at the 
date of the decree S. 
I would, therefore, answer the questions 
referred to the Full Bench in the same 
manner as my learned brother Mr. Justice* 
` Grump. ore s 
Per.Cuviam?—The questions ‘gubmit- 


ted to the Fall Bench will accordingly be ' 


answered as stated in the judgment of Mr. 

Justices Crump. 5 y e 
The appeal was then heard by Marten, €, 

' J., and Baker, J. Pan f 

* Marten, C. J.—Haviüg regard to the 

decision of the Fall Bench this appeal Will 


' be dismissed with costs. A M 
Baker, d.—I agree. à 
A N.A, 


. Appeal dismissed. 


* 
. 


«v 


GANGADAI v, HANGADAB, 


* second defendant through the instrument- 


` 9416 Lah.qu. J. 334; 1 Lath, 
* 
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* Se . 
NAGPUR JUDICIAL COMMIS- 
' SIONER’S COURT. . 
Srcons O1vin APestn No. 158 or 1926, 
February 3, 1927,« 
Present:—Mr. Findlay, J.C. * 
GANGABAI-—APPELBANT 
T “+ versus . j 
HANSADAS AND ANOCHRR— RESPONDENTS... 
Hindu Law—Alienation by fdther—Declaratory suit 
y 30n—Son mere figure-head— Declaration, granting 
of —Majority of plaintiff, effect of. . 
| “A declaratory decree should not be granted in a 
suit by the son of a vendor fora declaration that an 
alienatéon made by his father is invalid where the 
plaintiff is merely a figure-head, and the real plaintiff 
is the alienor himself who had caused the suit to be’ 


instituted for the purpose of undoing hi | 
905, col. 2.] XP ing his own act. [p. 


Dad v. Lal (1), followed. : 

The fact that the plaintiff is a major does not 
prevent the application of this rule. [p. 906, col. 1] 

Second appeal from the judgment of the 
District Judge, Nagpur,dated the 11th Nov- 
Ta 1925, in Civil Appeal No. 125 of 

3. 

Mr. S. K. Barlinge, for the Appellant. 

Me, S. R. Mangrùlkar, for the Respond- 
ents. - 
. JUDGMENT.—The only question in 
this case is as to the applicability of the 
principle laid down in Dad v. Lal(1) In 
that case two brothers had effected sales 
‘of the land. The minor son of one of the 


. vendors brought declaratory suits contest- 


ing the alienation. Both the lower Courta 
heid that the suits were collusive and were 
brought at the instance of*the vendors 
who had been financing the litigation.. 
The Appellate Court—that of the District 
Judgt—unlike the first Court, held that 
there had been;no necessity for the aliena- 
tions and remanded the ease fora deci- 
sion on the question of improvements. 
Meanwhile, or second appeal by-defendant 
No. 1 to the" High Court, Marffneau and 
Moti Sagan JJ., held that as,the minor in 
each qf the suits was merely & figure-head 
and the real plaintiff was the alienor hinf- 
self, who had .caused the suit to be insti- . 
tuted for the purpose of yrwioing his own 
p no declaratory decree could be grant- . 
ed. | e e . 
` The Jud'e of the first Court in this: 
case gave a definite finding that the pre-^ 
esent litigation had been started by the 


ality ofethe plaintiff; that tbe whole suit 
was collusive and that the. defendan? No. 


(1) 82 Ind,” Cas" 626; 5 Lap, 389; Al R. 1925 Lab, 
88. i * à 


. a à 
. 7 e. e 
. . .?* 
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2 was ut the back of'the litigation; and’ his previous act? On the findings of fact 
found . also thas even copies of Ex: of the lower Cturts and.on the evidence 


.like P-9 had been applied for by defend- fon record I have not the slightest hesita- 


.pleading on the 


ant No. 2 ahd not by plaintiff and that tion mm holding that the latter proposition 
importánt documents produced by plaint- *is true of thé present case, arid; from this 
iff must havf'come from defendant No. 2'8 *point of view, it seems, to me that the 
possession. "Even in Court, defendant No,” principle laid down in the Lahore. deci- 
2 had been instrpcting the Pleader of the sion guoted can: properly and réasonably 


plaintiff, (cf. note on the deposition. of be applied here also, It my be urged. 


Atmarams D. W. No. 2), From these facts that it is contrary to equity and good 
the first Court drew a highly justifiable conscience that the present plaintiff should 
inference of collusion between plaintiff and thus be deprived of asremedy which he 
defendant No. 2and held that the suit, in might otherwise have successfully used; 
effect, was one by defendant No. 2for un- but were he granted this relief, there 
doing the results of his own action, The would, in effect, be the greatest abuse of 
Judge of the lower Appellate Oourt ré- justice because it is only reasonable to 
veraed the judgment of the Subordinate believe “that the*real person who would 
Judge on the sole ground that as the pre- derive benefit from the declaratory decree 


sent plaintiff was a major, he could not would ultimately bs thé defendant No. P 


be said to bea mere figure-head and, in himself. Even from this equitable point 
his opinion, ‘here was no reason why he of view, therefore, apart from the more 
should be deprived of his rightto obtain strictly legal one, it seems to me only pro- 


the declaration he desired merely because per that the plaintiff should fail im his pre- 


defendant No. 2 was “helping” him in the sent.suit. Xn : 

suit. ' The judgment and decree of the lower 
.It is true that there was no specific Appellate Court are accordingly reversed 
uestion of collusion, but, and the plaintiff's suit is dismissed. The 
nevertheless, the evidence in the case did plaintiff must bsar the defendant-appel- 
give rise to that question andit was duly ]lant's costs in all three Courts, while de- 


considered by the Judge of the first Court.- fendant No, 2 will bear his Own costs 


Moreover the District Judge has in his throughout. 


appellate judgment, clearly accepted the. a.N, a, 
findings of fact arrived at by the first —— 
Court and hae merely differed on the legal BOMBAY HIGH COURT. 
question whether the majority of the plaint- FULL B CH. i 

iff makes any essential difference and suffices ORIGINAL CivIL Jusispictwon Suit No, 176 
to take *the case out of the purview*of . oF à927.. 

tha :obviously sound principle laid down February 15, 1927. 

in Dad v. Lal (|) quoted above. Evidenqe , Present :—Sir Amberson Marten, KY., 
having been duly recorded and adjudicat- . Ohief Justice, Mr. Justice Kemp, 
ed upon ‘on the question ef collusion, itf 6 and Mr. Justice Blackwell. 
seems to me that we fnust* accept the "SITARAM LAXMANRAO KADAM 
evidence as found and, for my own part, AND OTHERS—PLaINTIFSS ; 


Deereg reversed, , 


down in the said case should not apply 
proprio vegore in the present one also. 
Even althougpit is proved that the plaint- 
iff-respondent had just attained majority 
shortly before the “present suit was filed, 
the question involfed is, in redlity, ope of 
“fact, Was this suit, in reality, Brought 


aj the instance of the present plaintiff in e 


_ his own interests or, on the other hand, 
is ‘the plaintiff, in reality, only à figure- 
heads in a.suit of which the second de- 
fendan&-is, “in reality, responsible, his 
motive being to obfain a declaiatory de- 

, gree, whith will have the effect ofeundoing 


I can see no, reason why the principle laid : e ° VerSus . 
DHARMASUKHRAM TANSUKHÁRAM 
: TRIPATHI—D&FENDANT ; 
Registration Act («SV I*of 1908), ss. 32 to 85— Power, 
of-attorney not complying with s. 83— Holder, whether 
can present documents—‘Persons executing the docu- 
ment’, meaning of—Bombay High Court {Original Side) 
Rules, r. &,—Case before Single Bench—Heference to 
Full Bench, whether legal~Chief Judge, powers of. 
Held by the Full Benclf—A person executing a 
“d$cumênt ombeha® of himself and on behalf of apy 
persqn unger a powfer-of-attorney which power docs 
not comply with the req&irements of s.33 of the 
Registration Act, 1908, is competent tg appear 
and admit execution of the first mentioned documerft 
before thejRegistrar'of Assurances. [p. 91}, col. 2.] 


rujed, 


Balkriskna Roji, ev, Parashram Mahader<1), over- 
4 , LEN ut 


` nly before a Single Judge on the Original Side. 
* 907, col, 2.) t. ° . 
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Held, Per Marten, C. J. and Blackwell, Ja (Kemp, 
J., dubitdnte), that the Chief Justice has power 
under r. 64 of the Bombay High Court (Original Side) 
"Rules or otherwise whder the inherent jurisdiction 


of the Court -to direct that a point of law be referred, 


tothe Full Bench “even though the case has come 
< Lp. 


FAOTS.—Plaintif’.No. 1, who held a 
power of-ktiorndy from plaintiff No. 


. agreed:to borrow on mortgage from the de- 


fendánt a certüin.sum of money. This 
power-of-attorney had, not been executed 
by plaintiff No. 2 before the Sub-Regis- 
trar and disputes subsequently arose be- 
tween the plaintiffs, and the defendants as 
to whether. plainti£ No. 1 was competent 
to execute the mortgage degd on behalf 
of plaintiff "No. 2 also and. admit execu- 


tion-thereof before the Sub-Registrar. The - 


‘plaintiff took- out an Orignating Summons, 
for determination of the question, The 


' summoss «came before Blackwell, J., who, 


being of opinion ‘that the case of Bal- 
krishna Raoji v. Parashram Mahdeo (1) was 
in conflict with the earlier decisions, made. 
a report to the Chief Justice uifller r. 64 of 
the Bombay High Court Original Side Rules, 

A Ful Beneh.was constituted by the 
Ohief Justice and the following question 
was referred for decision "whether & person 
executing & document on behalf of him- 
self and on behalf of any person under a 


"power-of-attorney ^ which power does not 


comply withethe requirements of s. 33 of 


. the Indian Registratiew Act, 1908, is com- 


' Registrar of Assurances ? 


4 
f 


, 


| 


petent.to appear and admit execution of 
the first mentioned" document before the’ 
Mr. Mgneksha, for the Plaintiffs. ` 
Sir Thomas Strangman and Mr. Ratnagar, 
for the Defendant : $ 
On the question whether it is permisgible 


. the Court. 
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the Original Side sitting in the exercise of 
its ápp:llate jurisdiction) should -send the 
case before a Full Bench. * ee 
gh . JUDGMENT. ^ d. 
*Marten, C.J.—When this. case came 
“Oo efor argument, -a question arose as to 
whether these proceedings, having regard 
_ to our rules, could properly be brought by 
Originating Summons. On close investi- 
gatign of our Rules, it appears do(fbtful, 
to say the least of it, whether that could 


be done, Accordingly, by consent of the, 


parties, these proceedinge have been con- 
verted with the necessary amendments into 
suit begun by. @ plaint in the ordinary 
way, and the written statement, which was 
already filed, has been treated as a written 
. statement in answer to that plaint. 

Sotoo, at the request of Mr. Justice 
Blackwell, I as Chief Justice directed in 
that amended suit that the same .point of 
law be laid before the present Full Bench. 


- 


Next, with regard to the practice whether ` 


it is permissible to have points of law decid- 
ed bya Full Bench, when the suit e 
this stage has only been heard before a 
Single Judge, I need say nothing beyond 
what I havé already indicated as being the 
opinion of fthis Court under r. 64, or 
otherwise under the inherent jurisdiction of 


Turning to the question then submit 
to this Full Bench, in our Na A 
depends on the true construction of the 
words “the persons executing the document" 
in ss. $2, 34; 35 and elsewhere in the Igdian 
Registration Act, 1908. Does that expres- 
sion mean merely the persons who have 
actually signed and delivered” the deed. or 
doesit mean persons who execute deeds 


. *by themselves, et by meds of their at- 
[ 2 


: ? 
io direct u reference to the Full Bench ‘ormeys: 
= where the case has only come before a single 


Judge, ‘Lordship thg Chief *Justice 
made the following is 
ORDER, 


Marten, C. J.— We think there is 


Now it willbe observed that'iles expres- 
sion sedis “the persons executing?’ not 
.9the parties executing," Further, if the 
prowsions ofthe Act be looked at, it will be 


seen- that theyare quite comp ible with 


° . : . theactual executant beingthe per h 

power under r. 64 or'otherwise for thes | & the person who 
. Chief Justice to direct that a point ofjaw “18 to gome before the Regigtrár. And in. 
: be dealt with by a Fall Bench, although 


the suit has only come» before a Single - 


Judge. We donot think it nedtssam that 


.Qn ihe Original Side the pafties sheuld 


ret “have a decision of the Judge of first 


instance amd then appeal, “and “that then 


the appellates court, (which aftér all is only 
e (1) 98 Ind. 3.629; 50 B. 628; 28 Bom”, Re 949; 
A. I. R. 192641 *n.479. QUE Les 


ww 


LP 


deed, “any other view would introduce 
difficulties, because though the executant 


difficult for a third party, who” was note 


present at tle exectttion of the deed and 
«vho conceivably may not know the signature 
of the actual, exgcutant, to come ands tell 
the Registrar that thats the signature of 
ethe party, And that” in fact it was affixed 


himself can admit his own execution, it ig ^ 
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$ ie 
as it purports to be. For instance, sup- 
posing a powtr-of-attorney is given’ to 
_ some oficjal offa Bank by a customer, it 
may well be that the customer would be 
unable tojdentify the signature of tBe 
official of the Bank. Farther his kngw- 
ledge as to the actual execution would not 
be personal. He couldonly give hearsay 
evidence. : 

But*the matter does not reston a mere 
competition between two different construc- 

.tions. So long ago as 1877 in Muhammad 

Ewae v. Birj Lal (2), their Lordships of the 
Privy Council had o2cision to construe 
similar sections in the then Registration 
Act. Itis clear from what is stated at 
page 171*and elsewhere that their Lordships 
considered that it was the persons who 
actually executed tha deed who were the 
parties to appear befcre the Registrar. 
For instance, with reference to s. 34, their 
Lordships say (page 171*):— 

“There the persons described are the per- 
sons executing the document—not . those 
who on the face of the deed are parties to 
it,or by whom it purports to lve been 
sarah those who have actually execut- 
ed it.” 

Then referring to s. 35, they sa age 
T g 35, they say (pag 


“The 35th section is: ‘Ifall the persons 
executing the document'—again, not 'pur- 
porting to execute it, —but ‘ifall the persons 
executing the document appear personally 
before the Registering Officer" eto. . 

Thenat the end of the judgment ewhere 
their Lordships refer to an index to be kep? 
of all persons executing deeds, they say 
(page. 177*):-4- À š . 

“So thateany one consulting the register 


would ‘find a cSpy of this, deed, and Chat’. 


the two song only had 
the mother had not." . 

Io thatecase one of, the sons pwrported to 
execttte the deed on behalf of the mothef.. 
But it does not appear that in so doing he 
was aetinf'under any formal power of.at- 
torney. 

It és said on 
that case was only a decision that you can 
have a partia? registration of a document, 
* namely*that in that , particular case ‘the 
«document could be validly registered With 

regird to the two sdns, théugh not as 
. p 


exscuted it, and that 
: 


(PETI. A. 168; 1 4.485; 3 Sog. P. D. 77735; 3 Suth 
P. C. J. 438; 1 Ind. Dgc. (N. s.) 320 (P4C.). 
*Page of 4 I, A.—(Ed). 5 A 
* . 
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regards the mother. Itis further contended 
that the obServations of their Lordships 
were obiter on the point we are now con- 
Siflering. But thaf argument does not 
seem to me to be well-founded. Their 


Lordships had toconstrue both the particular. 


sections, and even if it could besaid that 
their construction of the section was obiter, 
it would bea dictum of Such importance 
that speaking for myself I should - have 
been prepared to follow it as a guide, un- 
less some very good'reaeons were shown to 
me to the contrary. 

On the other hand,so far from there being 
any reason shown why ye should not follow 
that decision, very good reasons are shown 
to us why we Should. It represents (so we are 
told at the Bar) the practice in the Regist- 
rars Office for the last fifty years or 'so. 
"We are told that many titles depend upon 


the view of the Act which their , Lprdships - 


of the Privy Council thus adopted. And 
indeed in this present case thtre*js a first 
mortgage granted in favour of Mr. Dinshaw 
a Solicitor eof this Court, the validity of 
which as regards a moiety of the property 
depends on this same power-of-attorney. 
The mortgageis for a large sum and to my 
mind itis inconceivablethat a Solicitor of 
the experience of Mr. Dinshaw would ever 
have accepted the mortgage unless 
power-of-attorney on whieh it was based had 
complied in his opinion with the then well- 
recognised practice prevailing in India. 


But the matter doesnot rest there. 
have been referred to a Fall Bench decision 
in Allahabad, viz, Kesho Deo v. Hari 
Das (3) and two other decisions in*eCaleutta 
viz., Bissendoyal v. Schlaepfer (4) and Gopes- 
war Pyne v. Hem Chandra | Bose *(5). “The 

*leafned Judges in both these Ovurts took 
the view that the expression "' the per- 


sons executing " means the perso@s actual- 


ly executing, and does not incl&de a prin- 
cipal who only executes by means of an 
agent, They base their view partly on this 
.ihat the principle.of the Actis, asf fave 
*already indicated, to get before the Regis- 


tra» the gerson who has actuafly executed 


the document. 
«The diQculty 'that has recently been 
creatéd *:ises from the decision off Sir 


‘Nonan Macleod and Mr. Justice Crump. 


' (3) 21 à. 2812 A W. N. (1899) 59; 9 nd. Dece(w. s.) 
88 . 


em x 


! R 68. i as 
57 nd. Cas. 226; 31 C. L. J. 4472 


the - 


We 


ES , ` D a: ir 1 ; 3 ; 
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in Balkrishna Raoji v. Parashram Mahadeo 
(1. But with great deference ib those lear- 
ned Judges, it seems to me that the judg- 
ment of Sir Norman Matleod is based on tle 
assumption thatthe expression "the parties 

executing ° .means the principal, viz., the 

donor of.à power-óf-attorney and not the 

person who actually executes the document. 

That &ssumptio® really begs the whole 

question that has been argued before us 

to-day ; and accordingly we'*are without 

the banefit of the Rivision Oourt’s view on 

that. particular question. : 

Bo, too, it would' appear that the decisions 
to which I have referred, including in par- 
ticular the decision of the Privy Council 
in Muhammad Ewaz v. Brij kal (2) were 
never brought to the attention of the Bench. 
If ‘that had been dont, it is inconceivable 
that the Court would have dissented from 
the views expressed by the Board, without 
even referring to them, whether or no the 
decision jn Muhammad Ewaz v. Brij Lal (2) 
was obiter: "ms : 

The only case there referre]to was that 
of Jambu Parshad v. Muhammad Nawab 
Aftab Ali Kkan (6) another decision of the 
Privy Council There, much turned on 
the fact that the document was never pre- 
sented in the first instance by the proper 
person. The mortgagor had executed the 
document, but it ehad. heen presented by 
an agent who* was not duly authorized 
within the Ineaning of ss. 32 (c)and 33. 
> Consequently, althougfi'the mortgagor after- 

wards appeared before the Registrar and 
‘admitted execution, theis Lordships held 
that the whole process of registration was 
void ab*initio because the presentation had 

: not been, effected by the proper parties. 
ut that is not Qo case we have gót 
here.. If'it be held here that " the persog 
: executing " isthe donee of the power-of- 
attornes, no difficulty arises. Similarly, 
as the person “claimingeunder the docu- 
ment" may also present it, it follows that” 
the mortgagee in the present case would 
. be able to present the document under s. 
32. Sir Thomas Strangman urged the. 
difficulties might arise supposirg the mort- 
gagor does not execute the document and 
“his agent does so but 'refuseo,to register. 
On® answer is that in a nqrneal *case it 

h * 3 * . E b 

(64 28 Ind? Cas. 420; 491. A.27*. ; 
190. W. N. un 13 A. L. J. 129; 1PM, If T. 148; 21 
sO. L. J, 218; Z lu W. 277; 31 A. 49, 26, LPT. 577; 
1815) M. W, N..592 (P, Ov. ld ‘ * 


. 
io Ae 


17 Bom. L.R. 43, * 


^ I, R. 1925 Been, 210; 49 B, 388 (F, BA 
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‘would be the mortgagke who presents the 
document and he could dojt unders, 39 
as a person claiming der it. Another 
practical answer is that supposing the 
mortgagor wanted the transaction to* be 
fimally completed by registrati;n and any 
dif&culty was caused by his agent it would 
ba quite easy forhim to execute a further 
document P way of furfher assurance 
Su poene the various other remedies 
It must be borne ia min 
other pYovisions in the ee 
son refusing to admit executi 
brought before the Registrar. "Phe Take 
can then under ss. 73 and 74 proceed to 
determine whether the document has been 
executed [see Atmaram Sakharam v. Vaman 
Janardan (T) Soin practice it would be 
comparatively simple to get round any 
difficulty caused by an agent who refused 
to carry out his duty oron the other hand 
who had died. Diffieulties of course may 
be put whichever construction you adopt 
One put tous by Mr. Maneksha for the 
mortgagor, who argued this case with much 
ability, Was this. He said, supposing you 
get a case where the Comfnissioner or the 
Prothonotary had executed a document in 
a specific performance action on behalf of 
a defaulting vendor, are you then to sa 
that the defaulting vendor must be ths 
person to come and admit execution, or is 
it to bethe person who actually executes 
viz. the Prothonotary or the Commissioner 
as thecase may be ? Obviously, if you 


a take *the other view, and the person @laim- 


ing does not actually present the docum 
there might be a great difficulty in getting 
án tbscording defendant to make any pre- 


e Segtation of the document in question, 


Then by the indastry of Sir, | 
learned junior we were E uM E 
Powers of- Atforney Act, 1882, an*Act which 
I think *we all agree, is seldom 4 à 
ein this Court. 
rr.*560 and 86lof the High 
One object of that Act is 
donee of a power-of attdrn 
a deed either in His own name ‘or in 
the name of his principal. But the 
mE again eu ® distin 
ween execution and the le Y 
execution; because the jin Decr vias 
s “every assurance, instrument lingaco 
executed ane done, shall be auo 


(D 87 Ind. Gas. 440: 27 Bony L. R. 996 at'p 312; A 


Qurt Rules, 
*to enable the 
$y to execute 


. 
. 


. 
+ 2 


Act by which a per-« 


refézred to 
it may be taken slong with E 


ction be-, 


present case. 
» 
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law asifit had been executed or done by 
the donee of the power in the name, and. 
with the, signeture and seal, of the donor 
thereof.” Consequently, the section con- 
templates that the actual execution is by 
the donee of the power aud not by (he 
donor, although the consequences are to 
bind the donos, It does not appear in the 
present case that the power-of-attorney has 
been deposited in the High Oourt undar s. 4 
but that is a matter of no consequence in the 
The power-ofattomey pur- 
ports to have been executed before a notary 
public, and consequently under s. 85 of the 
Indian Evidence Act, & presumption arises 
that it was so executed and authenticated. 

After carefully considering then all the 
arguments that have been presented to us, 
we are of opinion that the question sub- 
mitted.to us ought to be answered in the 
affirmative and that consequently the deci- 
sion in Balkrishna Raoji v. Parashram 
Mahadeo (1), should be treated as overruled. 

Kemp, J.—] entertain some doubt as to 
to whether this pointcan really be referred 
to a Full Bench under High Ooart 7. 64, 
but I am not prepared to disagree with the 
Chief Justice and my brother Blackwell on 
that point. It is more convenient that the 
point should come up before this Bench 
than that it should be disposed of by my 
brother Blackwell with an appeal to two 
Judges which might necessiate a further 
reference tfthe Fall Bench. ` 

With reference to the question for our 
decision, it seems to me that s. 32 of the 
Indian Registration Act provides that anye 
person executing a document can present 
it for registration. Sectidn 34 of the, Act 


‘provides that all the executants must be 


presentand admèt execution unless a povfer-* 


+ . 4 
ag a , z 4 a NE: 1 
SeTARAM LAXMANRAO KADAM V. DHARMASUKERAM TANSUKE2AM. (103 1, Op 1927]: « 


cases which have been cited before us. 
They have ‘already been discussed by my 
Lord the Chief J&sticer I am, however, 
fomewhat impresséd by the argument that 
was addressed to us on the principle of stare 
decisis. Itis true that perhaps there is no 
sufficient evidence before us as -bo the rule 
that has hitherto been adapted ia constru- 
ing ss. 32 and 34. But we*have eat any rate 
this fact tha there are no decisions which go 
to the other way until we come tothe deci- 
sion in Balkrishnd Raoji v. Parashram 
Mahadeo (1). We areinformed by learned 
Counsel that the practice that: has been 
adopted has been to*gonstrue ‘‘the person 
executing the documens” under this section 
as the persoit who actually affixes his sign- 
ature to the document. I agree that it 
would be disastrous, unless it were absolu- 
tely necessary, to upset titles which have 
been passed on this view of the, section, 
That is another reason why I am reluctant 


to interfere with the view hithtertdé adopted 


and to support the view taken in Balkrishna 
Raoji v. Pawashram Mahadeo (1). 

I would, therefore, answer the question 
for ouropinion in the affirmative, provided 
the power-of-attorney is a good power-of- 
attorney to execute the doeument, which in 
this case I understand it is admitted it is. 

‘Blackwell J.—The question before us 
depends upon the proper, construction to 


be placed upon the words "fh persons exe- , 
'euting the documgpt" in sb. 34 and35 of 


the Indian Registration Act, 1908. Prima’ 
facie those words are eapable of two feon- 
structions. They may mean persons actually 
executing the document by their own 
hands, or they may mean persons éxecuting 
the document by the hand of another person 
duly authorized to execute the , document 


of-attoritey ae provided'for by s.33 is produc- “pn their behalf. 


ed. The purport of these segions seems to 
me to be éhat the signature of the person 


who signed ‘the document can be identified , 


by that person when he comes to admif 
execution..sSUbviously, if the document were 
signe [ 
be wory difffult forthe donor to admit 
the signature of the donee before the Regis- 
trar under s. Mand vice versa. a= 
' Undes these circumstances [am of opintgn 
sthat the person who is intended by thd 
words “executing the ddcumené’ is the per- 
a8n who actually executes 1t. e. 279 
gh also was the statement in “the Privy 


ejl ruling tosvhich we hawe been refer- . 
a i do not.propose to go “into all the, 


I feel myself in consiruifg thoge words 
bound by a decision of the Priyy® Council 
to hold that the? mean persons whoactual- 
ly executed the document by their own 
hands. I refer fo the case which has been 


d by the doneeofapower, then it would „already cited by the learned Chief Justice, 
e*viz. Muhammad Ewazv. Birj LalQ@).At p.171* 


them Lordships of the Privy Council said 
in reference to the 3ith section of the Re- 
gástration eÀct of 1871, which was the cor- 
responditg esection then in force. “Phere 
the, persons ‘deseribed are the person’ 
executinge the document—not those who on 
the faces of «he deed ate pasties to it, or 
6 


Pago gi 4 19A—(Hid,) ne 
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by - whom. it- purports. jo: have been 
executed/ but those who have  actual- 
ly executed *it.” “By. the latter, words 
“those who have: actually. execute 
underatand their Lordships to mea 


n “those 


who have physically executed the document | 


by thefr own hands”. 1twas submitted by 


r Bir Thémas Strangman that. those words 


were merely*obiter. and that the: decision 
whichthe Privy Qouncil gavgin that case was 
adecisionto theeffect that partialregistration 
ofa dócument was pbssible. Even assuming . 
that the words'in question were mot essential ' 
to the decision actually arrived at, they are 
in fact an expreg8ion of opinion, by their. 


Lordships after*a very careful considera- *' 


tion of s. 84, and the other felevant sections. . 
Speaking for myself, I consid&r that the 


"words were used in circumstances which 


make it incumbent apon me to follow that 


interpretation’ when construing ths -corres- 


ponding section of the present Act. 
With gigat respect to the learned Judges 
who delivered the judgment in Balkrishna 


- Raoji v. Parashram . Mahade8 (1), E think 


E 


that having regard to the interpretation 
placed upon the words “persons executing 
the document” in the Privy Council judg- 
ment'to which I have referred, the judgment : 
in Balkrishna Raoji v. Parashram Mahadeo 
(1), has proceeded upon a misapprehension 
as to the megnihg to beattributed to those, 
words, fig Norman Macleod, who delivered 


‘the judgment, at pe 952,* after setting out 


in full s. 34 which contains the words “the 
persons executing such “document” conti- 
nued: "Therefore defenflant No..2 was bound 
toappear béfore the Registrar". Defendant 
No. 2*had not himself executed the docu- 
nt by his own hand.- The only person 
o had executedeft by his own hand wag 
defendant No. 1, who executed it ên Sis. 


‘own pehalf' and on behálf.of defendant 


. ian that defendant No. 


No..2*5y virtue -of a power-of attorney. 
With respect, therefof, to | the learned? 
Judges who decided that case, I am of opin- 
2 wes not only not ` 
bound to appear,. but not even entitled sto 


appear, imasmuch as he had nof by his haña . 


` physically exeeuted the document. ° . 


' was given.apparently without 


“The decision to which I have just referred 
e 8gsist&nce 
of thé Privy Council decijion to yhich I 
hase referred, or of arty of the other &utho- 
rities of other High Courtein Isdia to wlsicl 
the'learned Chief Justicé'$tas referred. 

do not profose further to refer ten the latter 

"Page of 28 Bom, lya E—(Ed) ^ | * 
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. they were rightly decjded, 


v. KASI aniti. KN ; dii 


decisions except: to say that, in my opinion, ' 


I, therefore, agree that the- question sub- ` 
mitted'to ùs should be answered as propos- ` 


dy, it” I è f Á 
; . ed by the learned Chief Justice. 


Per Curiam.—The Full Bench answer 
the question in the affirmative and conse- 
quently the decisionin Bglkrishna Raoji v. 
Parashram Mahadeo-(1), should be treated 
ag overruled, ° 
LAN. A 


Answer accordingly. 
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. MADRAS HIGH COURT. | 

APPEsL AGAINST OnRoxER No. 326 or 1924. 
i i December 9, 1926.^- | 

Present: —Mr. Justice Ramesam and 
,Mr. Justice Madhavan Nair. 


V. E. S. SUBRAMANIAN OHETTY-— 
.PLAINTIFF— APPELLANT 


e Versus : 

. KASI CHETTI alias VAIRAVAN 

CHETTY —DaosEE-HoLDER—PETITIONER. 

, Civil eProcedure Code (Act V of 1908), O. XXI, 
T. l6—Decree for money Death of judgment-debtor— 
Estate of deceased vesting in decree-holder and third * 
person -Execution of decree. i 

Where, subsequent'to.the attachment of a house by 
a decree-holder in execution of a money-decree, the 
judgment-debtor died and his assets vested in equal, 
shares in the decree-holder and another "person and 
the latter was brought on record as the legal repre- 
sentative of the deceased :. . * 

Held, that the decreo-holder wa not entitled to 
execute the whole decree against the half share in the 
hands of the person brought on record as: legal 
repfésentative but might be allowed t® proceed 
against the whole house 
eo]. 2.] "S . . . 

rder XXI, r. 16'of the Civil Precedure Code does 
not apply toa case where a judgment-debtor under 
te decree for nfoney dies and, his estate yests in the 
decree-holder and others as legal reppesentatives, 
[tbid.]. MU E ae So TOE 

Appeal against an order ofthe Court of 
the Sulordinate Judge, Sivagenga, dated 
the 28th June, 1924,in EB.*P. Noe 935 of 
1923; in O. S. No. 69 of 192 E 
. FAOTS.— The plaintiff obtaineda money 
decree in O. S. No. 69 6f 1920, Sub- Court, 
Sivaganga egainsí hise father 
Chetty who at that time had also a» 

> 
grandson. by a predeceased son. The , 


'plaintiff attached’ a house af “being tha 


separate property, of the judgment-debter, ' 
Pending the attachment. the Judgment- 
debtor died and on ‘plaintiff'ssapplication| 
the grandson *was EAE record as 
legal repgesentative ef' the deceased with- 
owt objection, But the grandson stored 
_@ ` _¢ ; * 


e 
.. 


for the whole debt. [p.912, ` 


Vhiravan ` 


912 ° 
materials in one ofthe rooms therein setting 
up aright to half the house. The plaintiif- 
decree-holder thereupon applied that the 
half share of the house in the occupation 


of thé grandson should be attached ands 


sold in exec&tion of the decree. The grand- 
' Bon opposed the application alleging that 
he was not the Jegal representative of the 
deceased and that the family was divided 
long age. The learned Sub-Judge held on 
a consideration of the evidence that the 
artition set up was true and that tke one- 
‘third share of the house that belonged 
to the counter-petitioner was not liable to 
attachment. The learned Judge directed 
that the ‘decree-holder was at liberty to 
take -attachment in respect of the one- 
third’ share: of the deceased judgment- 
debtor. Theplaintiff appealed to the High 
Court. 
Mr. K. Bhashayam Ayyangar, for the Ap- 
pellant. ‘ 
Mr. P.Seturama Ayyar, for the Respond- 
ent. 
: dUDGMENT.—The parties seem to 
admit that there was a partitiondn 1895. 
Apart from the,sdmission,it is doubtful 


if Ex. A amounts to a complete partition > 


between the father and the sons. But, 
| assuming there was a partition between all 
~ the three, the question arises, What is 
the position of the house after 1895 ? "There 
are three alternatives. (1) It continued to 
be ancestral property in the hands of the 
father. (2) It was allotted exclusively to 
the father and thereafter was like his şelf- 
acquired property. (3) All the three owned 
undivided th¥rd shares in the property. 
A fourth alteenative that; from the pd 

ning, it was self acquired property need 


not be discussedgfor its effect is like tfe 


second alternative and-&ppelfant's evidente 
is rather againstit. The respondent con- 
tends fpr éhe third alternative and argues 


* share of the hoyee since 1895. 


SUBRAMANIAN OH&RTTY V, KASI CHETTI, 


D-e 


ae GN 

[108 lj O. 1987] 
The fact that the sons of Vairawan oc- 
cupied separate rooms cannot help us in 
the decision of the case ag thisis merely - 
for gonvenience in pursuange of the cus- 
tom of Nagarathara. Then we have Exs. B 
series and © series. These support the 
contention of the appellang that, from 1895 
it was in the exclusive ownersh!p. of the 
father. We cannot be satisfied With the ` 
explanation given by the respondent’s 
Vakil of these documents, accepted by the: 
Court below. We think, the house, for 
some reason became the extlusive property 
of Vairavam and after his death, descend- 
ed to the appellant, afi respondent in 
two halfshares, Theappellant's half share 
“is Vairavan's &ssets in his bands. : 
"The resbondent contends that under .O. 
XXI, r. 16 the appellant eannot execute 
the deeree. The rule does not apply as 
there:is no transfer -of the deeree. In 
Muhammad Abdul Kadir Sahib v. Abdul 
Kadir (1) there, was a -transfey ofthe de- 
cree to one of the heirs of the Ist defend- 
ant and that*case does not help the respond- 

: ent. : ; 
The only matter that remains is whether 
plaintif should be allowed to execute the 
whole decree against the respondent see- 
-ing he got the other half share of the 
house as Vairavan's assets. The appellant 
concedes that he is not'soeentitled. H 
is willing to proceed againgt. the whol 

house for the whole dgbt. j 
The. appeal is allowed and plaintiff will 
be allowed to execute his decree for the 
-decree amount as “gainst the whole.of the 
suit house, The appeliant will have half 
of his costs in appeal. Halfofthe costs in 
Ceurt below wil be provided fom in ghe 
*order of execution, *e 2 
eV. N. Y. ‘Appeal-allowed. 


(1) 98 Ind, Gas. 26; 51M.L. J.443; 4,4. R. 1926 
‘ e . 


*that his father and himself owned one-third s Mad. 1144 
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